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The   Appellate   Division   of  the  Supreme  Couet. 


First  Department, 

Eoi.  EDWARD  PATTERSON,  P. J. 
GEORGE  L.  INGRAHAM. 
CHESTER  B.  MoLAUGHUN. 
FRANK  G.  LAUGHLIN. 
JAMES  W.  HOUGHTON. 
JOHN  PROCTOR  CLARKE. 
FRANCIS  M.  SCOTT. 
«    JOHN  S.  LAMBERT.* 

Sec&nd  Depttrtment, 

HOH.  MICHAEL  H.  HIRSCHBERG.  P.  J. 

"  JOHN  WOODWARD. 

"  ALMET  F.  JENKS. 

"  WARREN  B.  HOOKER. 

"  WILLIAM  J.  GAYNOR. 

"  ADELBERT  P.  RICH.* 

«  NATHAN  L.  MILLER.* 

Third  Departments 

Hot.  WALTER  LLOYD  SMITH,  P.  J. 
••    ALDEN  CHESTER. 
«    JOHN  M.  KELLOGG. 
«    AARON  V.  S.  COCHRANK 
"    ALBERT  H.  SEWELL. 

Fawrth  Departments 

Hot.  peter  B.  MoLENNAN,  P.  J. 
«    ALFRED  SPRING. 
"    PARDON  C.  WILLIAMS. 
"    FREDERICK  W.  KRUSE. 
"     JAMES  A.  ROBSON. 

*Peaignated  bf  th«  Governor  to  lit  temporarlI;f . 
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.  Every  tenth  volume  of  Hun's  Reports  from  vol.  20  to 
vol.  90,  and  every  tenth  volume  of  Appellate  Division 
Reports  from  vol.  10  to  vol.  70  contains  a  Table  of  the 
Causes,  published  in  Hun's  Reports,  which  have  been 
passed  upon  by  the  Court  of  Appeals. 

Volume  100  App.  Div.  contains  a  table  collecting  all 
the  causes  published  in  the  Appellate  Division  Reports 
passed  upon  prior  to  the  issue  of  that  volume. 

The  table  published  in  vol.  1 10,  together  with  the  table 
in  vol.  108,  contains  causes  passed  upon  from  the  issue  of 
vol.  100  to  April  17,  1906. 

JEROME  B.  FISHER, 

Reporter, 

\!9 
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CA  USES  in  which  the  decisions  contained  in  the  Appellate 
Division  Reports  ha/oe  heen  passed  upon  iy  the  Court  of 
Appeals. 

Adams  «.  Lawbon 112  App.  Dlv.  886 

Judgment  and  order  reverted  and  new  Mai  granted ;  188  If.  Y.  460. 

Adaxsoh  v.  City  op  New  York 110  App.  Div.    68 

Order  qfflrmed  and  Judgment  abaolute  rendered  upon  the  etipulation :  188  if.   F. 

255. 
AsciBRio.  Long  IsLAiVD  R.  R  Co 112  App.  Div.  012 

Judgment  affirmed:  188  N,  T.  601. 

Arkbnburoh  o.  Arkbitburgh 114  App.  Div.  486,  918 

Order  affirmed;  question  certified  anawered  in  the  affirmative :  188  N.  F.  552. 
Atebs  v.   Qband  Lodge  of  Ahcibnt  Order  of  United 
Workmen 109  App.  Div.  919 

Judgment  affirmed:  188  N.  F.  280. 
Baldwin  v.  MgQrath 118  App.  Div.  902 

Judgment  affirmed  :  188  N,  F.  606. 

Bambacb  o.  Interurban  Street  R.  Co 112  App.  Div.  898 

Judgment  reversed  and  new  trial  ordered  :  188  N.  F.  288. 
Barr«.  N.  Y.  C.  &H.  R.R.  R.CO 112  App.  Div.  901 

Judgment  affirmed:  188  N,  F.  615. 
Babbbtt  Chemical  Co.  «.  Stern Ill  App.  Div.  918 

Judgment  affirmed:  18:J  N,  F.  576. 
Beckbk  «.  Metropolitan  Life  Ins.  Co 118  App.  Div.  898 

Judgment  affirmed:  188  N.  F.  620. 
Belden  9.  OldsmobileCo 112  App.  Div.  899 

Judgment  affirmed:  188  ilT.  F.  599. 
Bbbnbtein  «.  Kinneallt 118  App.  Div.  905 

Judgment  affirmed:  188  N.  F.  569. 
BiasELL  V,  Sackett  Wall  Board  Co 118  App.  Div.  891 

Judgment  affirmed:  188  N.  F.  618. 
Blanck  V,  Preston 118  App.  Div.  911 

Judgment  affirmed  :  188  N,  F.  560. 
Blt  «.  Edibon  Electric  III.  Co Ill  App.  Div.  170 

Judgment  affirmed:  188  N,  F  582. 
BoAZ  V.  CooLBAUGH 114  App.  Div.  902 

Judgment  affirmed:  188  N.  F.  609. 

Bradt  v.  Powers  112  App.  Div.  846 

Judgment  modified,  and  as  modified  affirmed :  188  N,  F.  626. 
Brink  c.  Stratton 112  App.  Div.  299 

Judgment  affirmed:  188  N.  F.  620. 
Brooklyn  Union  Elevated  R.  R.  Co.  v.  City  of  New  York.  112  App.  Div.  928 
Judgment  modified  by  deducting  from  recovery  tJie  interest  accruing  on  plaintiff's 
daim  prior  to  thirty  days  before  the  commencement  of  the  action,  being  $9,041.19, 
and  as  modified  affirmed:  188  N,  F  615. 
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Bbookltn  Union  Gab  Co.  u.  City  op  New  York 116  App.  Div.    69 

07^er  affirmed :  188  N,  T.  834. 
Brown  v.  Pronbon 114  App.  Div.  911 

Judgment  affirmed:  188  N.  T,  633. 
Brown  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co :....  113  App.  Div.  901 

Judgment  affirmed :  188  N.  T,  555. 

BUCKUBT  «.  CiTIZBNS'  In8.  Co 112  App.  Div.  451 

Judgment  reversed  and  new  trial  granted :  188  N.  F.  899. 
BucKLBT  «.  DoiG 115  App.  Div.  418 

Judgment  affirmed:  188  iV.  F.  238. 
Buffalo  Clean  Street  Co.  «.  City  of  Buffalo 113  App.  Div.  887 

Judgment  affii-med :  188  JVi  F.  604. 
Bunkb  v.  New  York  Telephone  Co 110  App.  Div.  241 

Judgment  affirmed:  188  If,  F.  600. 
Burke  «.  Baker Ill  App.  Div.  422 

Judgment  affirmed:  188  iV.  F.  561. 

Burns  v.  Old  Stirling  I.  &  M.  Co 105  App.  Div.  627 

Judgment  reeened  and  new  trial  granted :  188  N.  F.  175. 

Campbell  «.  Emslib 118  App.  Div.  905 

Judgment  modified,  and  as  modified  affirmed :  188  N,  F.  509. 
Citizens'  Central  Nat.  Bank  «.  Toplitz 118  App.  Div.    73 

Judgment  affirmed:  188  iV:  F.  634. 

CiTRONE  V.  O'ROURKE  ENGINEERING  CONBT.  CO 113  App.  Div.  518 

Judgment  reverted  and  new  trial  granted :  188  N.  F  889. 

Clifford  v.  Denver  &  R.  G.  R.  R.  Co Ill  App.  Div.  5J8 

Judgment  reversed  and  new  trial  granted  :  188  N.  F.  349. 

CoANN  tJ.  Culver 108  App.  Div.  860 

Judgment  reversed  and  new  trial  ordered  :  188  If.  F.  9. 

Coleman  c.  N.  Y.  C.  &  H.  R.  R.  R.  Co 112  App.  Div.  902 

Judgment  affirmed:  188  If.  F.  564. 

CoNLON  V.  City  of  New  York 112  App.  Div.  912 

Judgment  affirmed :  188  19.  F.  619. 

Consolidated  Fruit  Jab  Co.  «.  Wibnbr , 110  App.  Div.    99 

Judgment  affirmed:,  188  If.  T.  624. 

Corcoran  v.  City  of  New  York 114  App.  Div.  910 

Judgment  reversed  and  new  trial  granted :  188  If.  F.  181. 

CoUDBRT  V.  Jarvib 114  App.  Div.  913 

Order  affirmed.    First  question  answered  *'at  law;"  second  queetion  answered  in 

thenegaUve:  188  iV.  F.  684. 

Cramsey  «.  Sterling Ill  App.  Div.  568 

Order  affirmed  and judgnerU  absolute  ordered  against  appellant  on  the  stipulation: 

188  If.  F.  602. 
CuLLiN  V.  Alvord Ill  App.  Div.  911 

Judgment  affirmed:  188  JV^.  F.  574. 
Curry  v.  Prudential  Ins.  Co.  of  America 112  App.  Div.  918 

Appeal  dismissed :  188  N.  F.  629. 
CusHMAN  &  Denison  Mfg.  Co.  V.  CLIPPER  Mfg.  Co 110  App.  Div.  892 

Judgment  affirmed :  188  If.  F  621. 
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BY  THE  COURT  OF  APPEALS.  vii 

DBBeAH  «.  Btracubb  Lighting  Co Ill  App.  Div.  908 

Judgment  i^glrmad:  ISSiV.  F.  557. 

Dbbbt  v.  Djsonon-McLban  Contbacting  Co  113  App.  Diy.  334 

Order  affirmed  and  judgment  abeolute  ordered  against  appellant  on  the  stipulation  : 

188  N.  r.  681. 
DiCKv.  Mabyin 112  App.  Diy.  904 

Judgment  affirmed:  188  K  T,  436. 
DuDLET  «.  Fifth  Avb.  Tbubt  Co 115  App.  Diy.  996 

Judgment  affirmed:  188  N.  T.  666. 

Elubv.  Coui 105  App.  Diy.    48 

Order  reversed  and  judgment  of  the  JS^Mcial  Term  affirmed  :  188  N,  T,  895. 
Epfbnb,  Smith  ft  Wieicann  Co.  «.  Habtford  Fibb  In&  Co..  118  App.  Diy.  900 

Judgment  affirmed:  188  if.  F.  601. 
FiHUCAN  9.  Ramsden Ill  App.  Div.  930 

Judgment  affirmed:  188  if.  F.  608. 
Febst  Nat.  Bank  of  Obsimiitg  «.  Hoaq 113  App.  Diy.  930 

Judgment  affirmed:  188  N.  F.  617. 
FbusT  Nat.  Bahk  of  Towahda  v.  Robinson 106  App.  Diy.  198 

Judgment  termed:  188  if.  F.  46. 

FrrcH  e.  Fbasbb 109  App.  Diy.  440 

Order  affirmed  and  judgment  absolute  ordered  againet  appellant  on  the  stipulation  : 

188  if.  F.  605. 
Flahdbrs  e.  RoflOFF .    Ill  App.  Diy.    1 

Judgment  affirmed  :  188  K,  F.  616. 
Feet  o.  FouGERA 118  App.  Diy.  913 

Judgment  affirmed:  188  IT.  F.  669. 
Fuller  Buggt  Co.  v,  Waldbon 113  App.  Diy.  814 

Judgment  affirmed  :  188  If.  F.  680. 
Gaines  «.  Fidelity  &  Casualty  Co Ill  App.  Diy.  886 

Judgment  affirmed:  188  N.  F.  411. 

Gallagher  v,  Tuite 110  App.  Div.  915 

Judgment  reversed  and  nete  trial  granted  :  188  If.  F.  17. 
Gauss  «.  Boldt 115  App.  Diy.  897 

Judgment  affirmed :  188  if  F.  546. 

Gibbons  «.  Berolzheimbr 108  App.  Diy.  609 

Judgment  affirmed:  188  if  F.  631. 
Qlbich  V,  Cobb 110  App.  Diy.  918 

Judgment  affirmed:  188  if  F.  575. 
Hackee  «.  O'Rourke  Engineering  &  Construction  Co —  115  App.  Diy.  893 

Judgment  affirmed  :  188  if  F.  563. 
Halloran  «.  Straus 113  App.  Div.  899 

Judgment  affirmed :  188  if  F.  694. 
Harding  r.  Rohan  Catholic  Church  of  St.  Peter 113  App.  Diy.  685 

Judgment  affirmed :  188  if  F.  631. 
Harris  v.  Baltimore  Machine  &  Elevator  Co 113  App.  Div.  389 

Judgment  affirmed:  188  if  F.  141. 
HartmaiIn  t>.  Bchnugg * 118  App.  Div.  354 

Judgment  affirmed :  188  if  F.  617. 
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Hatdel  «.  OoiTiiD 118  App.  Div.  918 

Judgment  affirmed:  188  N.  Y.  570. 
Hbrbbbt  v.  db  Mubias 115  App.  Div.  901 

Appeal  dismused  :  188  If.  Y.  586. 
HoQUB  «.  SiMONSON 114  App.  Div.  906 

Judgment  affirmed :  188  N,  Y,  887. 
HOBLBT  «.  NiAOABA  FaLLS  MILLING  Go 107  App.  Div.  620 

Judgment  affirmed:  188 iV.  Y.  688. 
Howard  Iron  Works  v.  Buffalo  ELBYATme  Co.    (Nos. 
1&2) ' 118  App.  Div.  562 

Judgment  affirmed :  188  If,  Y,  619. 
Hull  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co 118  App.  Div.  888 

Judgment  affirmed:  188  N.  Y.  558. 
Huntington  v.  Hbrrman Ill  App.  Div.  875 

Judgment  affirmed:  188  If.  Y.  622. 
Htnds  «.  Brooklyn  Heights  R.  R.  Go Ill  App.  Div.  889 

Judgment  affirmed:  188  N.  Y,  608. 

Iftwm  «.  Teller ., 115  App.  Div.    17 

Judgment  affirmed :  188  N.  Y.  25. 

Jackson  «.  Rowb 106  App.  Div.    65 

Appeal  from  order  dismissed  and  record  deemed  amended  by  striking  out  all  papers 

and  proceedings  u)ith  reference  thereto :  188  iT.  F.  641. 
Jacobt  0.  Jacobt 118  App.  Div.  918 

Judgment  affirmed :  188  If.  Y.  124. 

Johnson  v.  Grenell 112  App.  Div.  620 

Order  affirmed  and  under  the  stipulation  of  the  appellant  judgment  absolute  ordered 

for  the  respondent :  188  If.  Y.  407. 
Keating  «.  Coon 115  App.  Div.  920 

Judgment  affirmed :  188  If.  Y.  624. 
Ebbfb  v.  Liverpool  &  London  &  Globe  Ins.  Co Ill  App.  Div.  907 

Judgment  affirmed:  188  If.  Y.  608. 
Eeenb  9.  Newark  Watch  Case  Material  Co 112  App.  Div.     7 

Judgment  affirmed :  188  If.  Y.  598. 
Kendall  «.  Carnrick 114  App.  Div.  901 

Judgment  afflrmed :  188  If.  Y.  568. 
Kent  v.  Shefard 115  App.  Div.    64 

Judgment  affirmed :  188  N.  Y.  566. 
Klein  «.  Garvey 112  App.  Div.  911 

Judgment  affirmed :  188  JV:  Y.  600. 
Knickerbocker  Truot  Co.  v.  Oneonta,  C.  &  R.  S.  R.  Co. .  117  App.  Div.  915 
Order  affirmed:  188  If.  Y.  88.  ' 

KoBNEN  V.  City  of  Mount  Vernon  107  App.  Div.  622 

Judgment  affirmed :  188  JT.  Y.  607. 

KoHM  «.  Intbrborough  Rapid  Transit  Co Ill  App.  Div.  925 

Judgment  affirmed:  188  N.  Y.  598. 
KoFFBR  V.  City  of  Yonkers 110  Appi  Div.  747 

Judgment  affirmed:  188  N.  Y.  592* 
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E&ANZ  V,  Lewis 115  App.  Div.  106 

Appeal  ditmiued:  188  iT.  T.  579. 

EiTSHES  V.  GiNSBEBG 09  App.  Div.  417 

Judgment  affirmed :  188  N.  T,  680. 

L'HoMMEDiEU  t>.  WiUTHROP 97  App.  Dlv.  687 

Order  affirmed :  188  N.  T,  575. 

Ladd  v.  Title  Guarantee  &  Trust  Co 118  App.  Dlv.  902 

Judgment  affirmed :  188  JV:  F.  616. 

Laot«.  N.Y.  C.  AH.  R.  R.  R.  Co lia  App.  Div.  904 

Judgment  affirmed  on  authority  of  McCoy  v.  K  T.  G.  db  K  E.  B,  E,  Co.  (185  If.  T. 

276):  188  N.  F.  618. 

Larkin  c.  McNameb 109  App.  Div.  884 

Order  affirmed  :  188  If.  Y.  558. 

Laturen  v.  Bolton  Drug  Co.,  Ltd. 112  App.  Div.  921 

Judgment  affirmed :  188  N.  T.  574 

Leasko.  Richards 116  App.  Div.  274 

Judgment  affirmed:  188  i^.  T.  291. 

Liohton  t>.  City  OP  Syracuse il2  App.  Div.  589 

Judgment  ref>er»ed  and  complaint  dismtMed :  188  If.  T.  499. 

LOMAS9.  New  York  City  R.  Co Ill  App.  Div.  382 

Order  affirmed  and  judgment  absolute  ordered  against  appellant  on  the  etipulation : 

188  N.  T.  628. 

Lynch  «.  Shanley  Co 112  App.  Div.  805 

Order  affirmed  and  judgment  absolute  ordered  ctgainet  appellant  on  the  etiptUation : 

188  N.   Y.  634. 

Makin  v.  Pettebone  Cataract  Paper  Co Ill  App.  Div.  726 

Judgment  affirmed :  188  If.  Y.  559. 

Manhattan  Life  Iss.  Co.  v.  Johnson 115  App.  Div.  429 

Order  affirmed:  188  If.  Y.  108. 

Markham  «.  Stevenson  Brewing  Co HI  App.  Dlv.  178 

Judgment  affirmed:  188  If.  Y.  593. 

Marx  v.  Brogan '  . . .  Ill  App.  Div.  480 

Judgment  reversed  and  proceeding  dismissed:  188  If.  Y.  481. 

Mathers  v.  Interurban  Street  R.  Co 112  App.  Div.  897 

Order  of  Appellate  Division  reversed  and  judgment  of  Trial  Term  affirmed  on 
authority  of  Heed  v.  Metropolitan  8t.  E.  Co.  (180  N.  Y.  815) :  188  If.  Y.  610. 

Matter  of  Bishop Ill  App.  Div.  545 

Appeal  dismissed:  188  If.  Y.  685. 

Hatter  of  Brooklyn  Union  Elevated  R.  R.  Co 113  App.  Div.  817 

Order  affirmed  :  188  N.  Y.  558. 

Matter  of  Caldwell 114  App.  Div.  906 

Judgment  and  order  of  the  Appellate  Division  and  decree  of  the  Surrogate's  Court  of 
Onondaga  county  reversed  to  extent  indicated  in  opinion  and  proceeding  remitted 
to  Surrogates  Court  with  direction  to  modify  decree,  etc. :  188  ^.  F.  115. 

Matter  of  Dewitt 118  App.  Div.  790 

Order  affirmed  on  opinion  below :  188  iV.  F.  667. 
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Mattbb  of  Doexgeb — 118  App.  Div.  916 

Ord^ cOirmsd:  188 If.  T.  687. 
Mattsb  of  Harding 112  App.  Div.  907 

Order  affirmed :  188  If.  Y.  688. 
Mattbb  OF 'HiBSCH.    (No.  1) 116  App.  Div.  867 

Order  affirmed :  188  N.  T.  584. 

Mattbb  OF  Kaffbnburgh 115  A pi>.  Div.  846 

Order  affirmed:  188 iT.  T.  49. 

Mattbb  of  Kidd 115  App.  Div  205 

Orders  of  the  AppeUate  Divmon  atid  of  the  Surrogate's  Court  rewrsed  and  the 

applieation  denied:  188  N.  T.  274. 
Mattbb  of  King 115  App.  Div.  751 

Order  affirmed:  188  N.  T.  626. 
Mattbb  of  Lazenby  «.  Municipal  Civil  Sbbvicb  Cokmib- 
siON 116  App.  Div.  185 

Ordar  affirmed :  188  i\r.  Y.  588. 
Matter  of  Long  Acbb  El.  L.  &  Powbb  Co 117  App.  Div.    80 

Order  affirmed :  188  N.  Y.  861. 
Matter  of  McGuirb 117  App.  Div.  687 

Order  affirmed :  188  N.  Y.  565. 
Mattbb  of  Matob  of  New  Yobk  (East  178th  Stbebt) 114  App.  Div.  912 

Order  affirmed :  188  If.  Y.  581. 
Matteb  of  Mayor  of  New  York  (Lorillabd  Place) 114  App.  Div.  904 

Order  affirmed :  188  If.  Y.  550. 

Matter  of  Melenbacker  v.  Village  of  Salamanca 116  App.  Div.  691 

Order  affirmed:  188  If.  Y.  870. 
Matter  of  Mitchell. 115  App.  Div.  904 

Order  affirmed :  188  If.  Y.  567. 

Matter  of  Neeabda 114  App.  Div.  370 

Orderaffirmed:  188  K  Y.  590. 

Mattbb  of  O'Bbien 117  App.  Div.  628 

Order  affirmed:  188  If.  Y.  585. 

Matteb  of  Pendleton  v.  O'Brien 114  App.  Div.  890 

Order  reversed,  etc.:  188  If .  Y  185. 

Matteb  of  Payne  v.  O'Brien 114  App.  Div.  890 

Order  reversed,  etc.  :  188  If.  Y.  185. 

Matter  of  Shebrill  v.  O'Bbien 114  App.  Div.  890 

Order  reversed,  etc. :  188  N.  Y.  185. 

Matter  of  Smith  «.  Cook 116  App.  Div.  665 

Orderaffirmed:  188  JV^  Y.  549. 

Matter  of  Stevens 114  App.  Div.  607 

Order  affirmed :  188  N.  Y.  589. 

Matter  of  Thieriot 117  App.  Div.  686 

Order  of  AppeUate  Division  modified  so  as  to  direct  a  rehearing  hefoi'e  the  surrogate, 

upon  which  Vie  issues  raised  by  petition  andansioer  may  be  tried,  and  as  modified 

affirmed:  li^8  iV.  r.  589. 

Matter  of  Tiffany 114  App.  Div.  911 

Orderaffirmed:  188  iV.  Y.  583. 
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Matter  or  Titlb  Guabanteb  &  Tbust  Co 114  App.  Div.  778 

Order  affirmed :  188  Jf.  F.  542. 
Matter  OF  TiTUB 117  App.  Div.  681 

Order  affirmed:  188  If.  T.  585. 

Matter  of  Wagner 115  App.  Div.  900 

Order  affirmed:  188  JV:  F.  543. 
Matter  of  Wiley Ill  App.  Div.  590 

Judgment  of  the  Appellate  JHvieion  reoereed  and  the  decree  of  the  surrogette  affirmed, 

on  the  dieeenting  opinion  of  Houghton,  J.,  belote :  188  If.  F.  579. 

McAuLBT*.  N.  Y.  C.  &H.  R.  R.  R.  Co 112  App.  Div.  906 

Order  affirmed  and  judgment  absolute  ordered  against  appellant  on  the  stipulation  : 

188  N.  F.  554. 

McManus  V,  St.  Regis  Pafbk  Co 112  App.  Div.  908 

Judgment  affirmed:  188  N.  F.  556. 
McNabb  «.  Mertabh 113  App.  Div.  908 

Judgment  afflrmed:  188  N.  F.  611. 

Mercantile  Nat.  Bank  v.  Sire Ill  App.  Div.  928 

Judgment  affirmed,  with  costs  and  |1,000  damages  for  delay,  under  subdivision  5  of 
section  3251  of  the  Code  of  CivU  Procedure :  188  If.  T.  612. 

MiLRAUR  «.  Richard 118  App.  Div.  905 

Judgment  reversed  and  new  trial  ordered :  188  JV.  F.  458. 
Morris  «.  Wuchbr 115  App,  Div.  278 

Judgment  affirmed:  188  If.  F.  568. 
Myers  v.  Town  of  Gates Ill  App.  Div.  909 

Judgment  affirmed  :  188  N.  F.  570. 
Neidlinqbr  v.  Onward  Construction  Co . .     107  App.  Div.  398 

Judgment  affirmed :  188  If.  T.  572. 
Kbidlinger  «.  Stokes 107  App.  Div.  624 

Judgment  affirmed  :  188  N.  T.  572. 
Nichols  «.  City  of  New  Rochelle Ill  App.  Div.  921 

Judgment  affirmed:  188  N.  F.  599. 
Odell«.  N.  Y.  C.  &H.  R.  R.  R.  Co 118  App.  Div.  906 

Judgment  affirmed:  188  N.  F.  548. 

Olmstbad  v.  Rawson 110  App.  Div.  809 

Judgment  modified  and  as  modify  affirmed :  188  If.  F.  517. 
Oriental  Bank  v.  Gallo 112  App.  Div.  860 

Judgment  affirmed:  188  If.  F.  610. 

Parsons  v.  Teller Ill  App.  Div.  637 

Judgments  of  the  Appellate  Division  and  of  the  Trial  Term  reversed  and  new  tried 

granted:  188  If .  F.  318. 
Peabody  v.  Anthony  &  Scovill  Co 104  App.  Div.  631 

Judgment  affirmed  :  188  If.  F.  592. 

Peabody  v.  Long  Acre  Square  Building  Co 112  App.  Div.  114 

Orders  of  the  Appelate  Division  and  Appellate  Term  reversed  and  order  of  the 
Municipal  Court  modified  by  striking  therefrom  the  refereruse  to  taxes :  188  N.  F. 
103. 
Pbacock  v.  Bailey 112  App.  Div.  921 

Judgment  afflrmed :  188  N.  F.  607. 


Digitized  by  LjOOQ IC 


xii  CAUSES  PASSED  UPON 

Pelinp.  N.  Y.  C.  ifcH.  R.  R.  R.  Co 115  App.  Div.  888 

Judgment  affirmed :  188  N.  Y,  565. 

People  v.  Brown. 110  App.  Div.  490 

Order  affirmed  on  the  first  two  grounds  stated  in  the  prevailing  opinion  heloto  : 

188  N.  T.  554. 

People  v,  Colhet .' 116  App.  Div.  516 

Order  affirmed :  188  iVl  F.  591. 

People  t>.  Colmey ; 117  App.  Div.  462 

Judgment  of  conviction  affirmed :  188  N.  T.  578. 

People  v,  Eastman 116  App.  Div.  922 

Judgment  affirmed:  188  K  Y.  478. 

People  v.  Gianvecchio 113  App.  Div.  903 

Judgment  of  conviction  affirm^:  188  N.  Y.  561. 

People  v.  Gluck 117  App.  Div.  482 

Judgment  of  conviction  reversed  and  defendant  discharged :  188  iV.  Y.  167. 

People  v.  McClbllan 118  App.  Div.  177 

Order  affirmed  on  opinion  of  Ingraham,  «/".,  below  and  question  certify  answered  in 
the  negative :  188  N.  F.  618. 

People  v.  Waters 114  App.  Div.  669 

Judgment  affirmed :  188  N.  F.  632. 

People  1?.  Whiteman^ 116  App.  Div.  921 

Judgment  of  conviction  affirmed :  188  N.  F.  555. 

People  ex  rel.  Adams  v.  Stoll 117  App.  Div.  914 

Order  affirmed:  188  K  F.  586. 

People  ex  rel.  City  op  Geneva  v.  Bd.  op  Supervisors  of 

Ontario  County 114  App.  Div.  915 

Orders  of  Appellate  Division  and  Special  Term  reversed  and  plaintiff*  s  application 
for  writ  of  mandamus  denied :  188  i^.  F.  1. 

People  ex  rel.  Connecticut  Mut.  L.  Ins.  Co.  v.  Kelsey.  .  116  App.  Div.    97 
Order  affirmed  on  opinion  of  Chester ^ «/".,  below :  188  iV.  F.  541. 

People  ex  rel.  Duryee  v.  Duryee " 109  App.  Div.  538 

Order  reversed:  188  iV.  F.  440. 

People  ex  rel.  Gleitsman  v.  Lewis 112  App.  Div.  889 

Order  affirmed :  188  K  F.  543. 

People  ex  rel.  Hoeple  v.  Cahill 116  App.  Div.  885 

Order  of  Appellate  Division  reversed  and  that  of  Special  Term  affirmed :  188  iV^.  F. 

489. 
People  ex  rel.  Hyde  &  Sons  v.  O'Donnel  116  App.  Div.  161 

Order  affirmed:  188  K  F.  551. 
People  ex  rel.  International  Banking  Corporation  t?. 
Raymond 117  App.  Div.    62 

Order  affirmed:  188  iT.  F.  551. 

People  ex  rel.  Jardine  v.  Brush 116  App.  Div.  688 

Order  affirmed :  188  N,  F.  544. 

People  ex  rel.  March  u.  Beam. 117  App.  Div.  374 

Order  modified  and  as  modified  affirmed :  188  iV.  F.  266. 
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People  kx  rkl.  McGmiiEY  •.  Cahill 116  App.  Div.  927 

Order  of  Appellate  Ditisian  reversed  and  that  of  SpecicU  Term  affirmed  on  opinion 
in  PbopU  ex  rd,  Hoefle  v.  GahiU  (188  N,  Y.  489) :  188  N.  Y.  623. 

People  bx  rkl.  New  York  Electric  Lines  Co.  v.  Ellison.  115  App.  Div.  254 
Order  affirm^ :  188  N.  F.  523. 

People  ex  rbl.  Shepard  t?.  Ellison 114  App.  Div.  920 

Judgment  affirmed  on  opinion  on  the  pi'evious  appeal  {181  If .  Y.  339):  188  N.  T.  614. 

People  ex  rel.  Travelers*  Ins.  Co.  c.  Kelsey 116  App.  Div.  910 

Order  affirmed  :  188  N.  Y.  641. 

People  ex  rel.  Weick  c.  Warden  City  Prison 117  App.  Div.  154 

Order  affirmed  on  opinion  of  Ingraham,  /.,  below :  188  N.  Y.  549. 

People's  Trust  Co.  v.  Plynn 113  App.  Div.  683 

Judgments  of  Special  Term  and  of  the  Appellate  Division  reversed  and  cause  remitted 

to  special  Term,  with  direction  to  enter  jtidgment  in  accordance  with  opinion : 

188  iV.  F.  385. 

Persons  v.  Gardner 113  App.  Div.  697 

Judgment  affirmed  on  opinion  of  William^s,  J.,  below  :  188  iV.  Y.  571. 
Phillips  v,  Lindley 112  App.  Div.  283 

Judgment  affirmed:  188  iV:  Y  606. 
Place  t>.  Kennedy 89  App.  Div.  167 

Judgment  affirmed:  188  If.  Y.  590. 
Poland  v.  United  Traction  Co 112  App.  Div.  907 

Judgment  affirmed:  188  If.  Y  593. 
Rafferty  v.  Anderson 106  App.  Div.  383 

Judgment  affirmed :  188  iV^.  Y.  697. 
Kansom  V,  Cutting 112  App.  Div.  150 

Judgment  affirmed:  188  N.  Y.  447. 
Ransom  v.  Nassau  Trust  Co 107  App.  Div.  624 

Judgment  affirmed :  188  iV:  Y.  612. 

Rei8«.  City  of  New  York 113  App.  Div.  464 

Order  affirmed  and  judgment  absolute  ordered  against  appellant  on  the  stipulation  : 

188  If.  Y.  58. 
Remsen  v.  Wingert  . .  112  App.  Div.  234 

Judgment  affirmed :  188  If.  Y  632. 

Robert  v.  Kidansky Ill  App.  Div.  475 

Judgment  affirmed  on  opinion  below :  188  If.  Y.  638. 
Robertson  v.  de  Brulatour Ill  App.  Div.  882 

Judgment  affirmed  :  188  If.  Y  301. 
Rochester  Dry  Goods  Co.  v.  Fahy Ill  App.  Div.  748 

Judgment  affirmed :  188  If.  F.  629. 
Rock  v.  Acker  Process  Co 112  App.  Div.  695 

Judgment  affirmed :  188  iV:  F.  604. 
Rogers  v.  Village  of  Attica 113  App.  Div.  603 

Judgment  affirmed:  188  N.  Y.  625. 
Rosenbtein  v:  Traders'  Ins.  Co.  of  Chicago 112  App.  Div.  902 

Judgment  affirmed :  188  If.  F.  639. 
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R06BKTHAL  «.  Nbw  York,  Sdbqubhanna.  db  W.  R.  R.  Co. 

(No.  2) 112  App.  Div. 

Judgment  affirmed:  188  N.  T.  689. 

Rothschild  9.  Qoldenbebo 103  App.  Div.  235 

Judgment  modified  and  ae  m4)dified  affirmed  :  188  N.  T.  827. 

Rows  V,  Oerbt 112  App.  Div.  358 

Judgment  affirmed:  188  K  T.  625. 

Rowland  •.  Logan 112  App.  Div.  889 

Judgment  affirmed:  188  N.  Y,  640. 

RuBSSLL  «.  Lehigh  Valley  R.  R.  Co 112  App.  Div.  903 

Judgment  reversed  and  new  trial  ordered  :  188  N.  T.  344. 

Russell  v.  National  Exhibition  Co 103  App.  Div.  609 

Judgment  affirmed:  188  N,  T.  602. 

Ryan  v.  Dblawabe  &  Hudson  Co 114  App.  Div.  268 

Order  affirmed  and  judgment  abeolute  ordered  against  appellant  on  the  etipulation  .- 

188  N.  r.  559.  . 

San  Fujppo  v.  American  Bill  Posting  Co 112  App.  Div.  395 

Judgment  affirmed:  188  Jf.  T.  514. 

ScHSSL  V.  Mutual  Melk  <fe  Cream  Co , 114  App.  Div.  920 

Judgment  affirmed:  188  N.  F.  564. 

Seitz  v.  Messerschmitt 117  App.  Div.  401 

Order  affirmed  :  188  JV:  F.  587. 

Serano  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co 114  App.  Div.  684 

Order  renerud:  188  N.  F.  156. 

Shaughnessy  V,  Webkes Ill  App.  Div.  918 

Judgment  affirmed:  188  N.  Y.  571. 
Slater  v.  Slater 114  App.  Div.  160 

Judgment  affirmed :  188  K,  Y.  633. 

Sloan  v.  National  Surety  Co Ill  App.  Div.    94 

Order  affirmed  and  judgment  aheolute  ordered  agaimt  appellant  on  the  stipulation  : 

188  N,  Y.  696. 
Smith  v.  Lehigh  Valley  R.  R.  Co 112  App.  Div.  908 

Judgment  affirmed:  188  JV.  T.  545. 
Smith  v.  Village  op  Fort  Plain 112  App.  Div.  907 

Judgment  affirmed:  188  N,  Y.  609. 

Snook  v.  French Ill  App.  Div.  910 

Judgment  affirmed:  188  JV.  Y.  597. 
Snyder  v.  Monroe  Eckstein  Brewing  Co 107  App.  Div.  328 

Judgment  affirmed :  188  N.  Y.  576. 

SoPER  c.  Associated  Press 115  App.  Div.  815 

Judgment  affirmed;  question  certified  answered  in  the  affirmative:  188  S.  F.  650. 

Stanton  c.  International  R.  Co 109  App.  Div.  910 

Order  affirm^  and  Judgment  absolute  ordered  against  appellant  on  the  stipulation : 

188  iv:  r..591. 
Talbot  «.  Laubhbim Ill  App.  Div.  915 

Judgment  affirmed  :  188  N.  Y.  421. 
Taloott  v.  WababhU  R.  Co 109  App.  Div.  491 

Judgment  affirmed :  188  N.  Y.  608. 
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Thomas  «.  Elbctsic  Vbhicls  Go 96  App.  Div.  627 

Judgment  affirmed:  188  N,  T,  558. 

Thysqh  «.  Thybon 114  App.  Div.  911 

Order  affirmed:  188  iT.  F.  544. 

TiEBNAK  f>.  Mack 115  App.  Div.  921 

Appeal  dUmieud:  188  K  T.  577. 

ToKPKiNS  r.  Fonda  Glovb  Lining  Co 105  App.  Div.  687 

Judgment  reversed  and  new  trial  ordered :  188  iV.  Y.  261. 

Town  of  East  Fibhkill  v.  Town  op  Wappinger 107  App.  Div.  622 

Judgment  affirmed :  188  N.  T.  568. 

Tbubtebs  OF  Brookhaven  «.  Smith 98  App.  Div.  212 

Judgment  reverted  and  complaint  dismiseed:  188  JV.  7".  74. 

Untbrmybr  v.  City  of  Tonkers 112  App.  Div.  808 

Order  reverted  and  judgment  entered  upon  deeieion  of  Vie  tried  court  affirmed :  188 

N.  T,  694. 

VON  DBB  Born  v,  ScHUiiTZ Ill  App.  Div.  263 

Order  affirmed  and  judgment  absolute  ordered  against  appellant  on  Vie  stipulation : 

188  N,  T,  596. 

Wageneb  V,  Fidelity  &  Casualty  Co 114  App.  Div.  916 

Judgment  affirmed :  188  N,  T.  640. 

Wansebv.  DbNybe 116  App.  Div.  796 

Order  reversed  and  case  remitted  to  the  Special  Term  to  take  farther  proofs  and  for  a 
rehearing  thereon :  188  K  T,  378. 

Wabe  V,  Ithaca  Street  R.  Co 110  App.  Div.  923 

Appeal  dismissed:  188  N.  F.  556. 

Wbidneb  «.  Olivit 108  App.  Div.  122 

Judgment  affirmed  :  188  N.  T.  611. 

Weib  V,  Union  R.  Co. 118  App.  Div.  — 

Judgment  reversed  and  new  trial  granted :  188  if.  T.  416. 

Weib  v.  Union  R.  Co 112  App.  Div.  109 

Appeal  dismissed:  188  If,  F.  622. 

Whttaxeb  «.  Stafford. 114  App.  Div.  900 

Judgment  affirmed:  188  If.  F.  687. 

Wilson  v.  Mbtbopolitan.Stbeet  R.  Co 112  App.  Div.  908 

Judgment  affirmed:  188  N.  F.  627. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decides  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  helow. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  (Rogers  v.  Decker, 
181  N.  Y.  490.)  — [Rep. 
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At  a  term  of  the  Appellate  Division,  Third  Department,  it  was, 
on  January  9,  1907: 

Ordered^  that  rule  1 2  of  the  rules  of  this  court  be  rescinded, 
and  the  remaining  rules  be  renumbered  accordingly. 
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DETERMINED  IN  THE 

APPELLATE    DIVISION 

OF  THE 

SUPREME   COURT 

OF  THE 


Floeence  Nunnaxly,  Appellant,  v.  New  Yokkeb  ZErruNG  Pubush- 
ING,  AND  Pbinting  Company,  Respondent. 

First  Department,  January  11, 1907. 

Libol  —  partial  defexiBe  not  pleaded  as  such  demxirrable  —  aUegation  that 
article*  was  published  of  and  concerning  the  plaintift 

When  a  publication  not  naming  the  plaintiff,  but  alleged  to  have  been  printed 
of  and  concerning  her,  contains  accusations  of  murder,  robbery  and  illicit  rela- 
tions with  the  person  murdered,  defenses  not  set  out  as  partial  defenses  nor  in 
mitigation,  which  do  not  in  any  way  justify  the  charges  of  murder  or  robbery, 
are  bad  on  demurrer,  although  they  may  justify  the  accusation  of  illicit 
relations. 

Although  no  specific  person  is  named  in  such  article  as  guilty  of  the  offenses 
charged,  the  plaintiff  may  allege  that  it  was  published  of  and  concerning  her, 
and  the  complaint  is  good,  as  under  such  allegation  direct  proof  may  be  made 
that  she  was  the  person  referred  to. 

Houghton,  J.,  dissented,  with  memorandum. 

Appeal  by  the  plaintiff,  Florence  Nunnally,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
17th  day  of  July,  1906,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term,  overruling  the  plain- 
App.  Div.— Yol.  CXVII.        1 
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First  Department,  January,  1907.  [Vol.  117. 

tiff's  demurrers  to  the  fourth  and  fifth  defenses  of  the  amended 
answer. 

George  H.  D.  Foster^  for  the  appellant. 

Benno  Loewy^  for  the  respondent 

Patteeson,  J. : 

This  appeal  is  from  an  interlocutory  judgment  overruling  demur 
rers  to  the  fourth  and  fifth  defenses  set  up  in  the  amended  answer  in 
this  action,  which  was  brought  to  recover  damages  for  an  alleged 
libel  printed  in  a  newspaper  belonging  to  and  circulated  by  the 
defendant.  The  article  was  printed  in  the  German  language  and 
what  appears  to  be  a  translation  of  it  is  annexed  to  the  complaint. 
It  begins  with  head  lines  printed  in  large  type :  "  Dying  Man  Makes 
Accusation.  Why  Did  Melles  Die  t  Blamed  Shortly  Before  His 
Death  a  Woman.  Was  it  Poison  or  Alcohol?  Coroner  Scholer  Of 
The  Opinion  That  There  Must  be  a  Crime  Behind  It."  The  article 
then  proceeded  to  state :  "  The  police  have  once  again  a  case  for 
elucidation  before  them,  which  is  surrounded  by  suspicious  circum- 
stances, as  to  who  is  responsible  for  the  death  of  the  theatrical 
agent  Leon  Melles."  It  proceeds  further  to  state  that  Melles  died, 
in  the  opinion  of  a  Doctor  Buffum,  "  from  the  effects  of  poison, 
apparently  a  mixture  of  chloral  and  cocaine,  which  was  given  to 
him  as  *  knockout  drops.'  A  half  hour  before  his  death  he  cried 
out,  *  Take  that  woman  away  from  me.  She  has  done  it.'  Then 
again  he  called,  '  I  wish  to  see  that  woman  —  she  is  responsible  for 
this ' —  and  during  his  death  struggle  he  cried  :  *  There  she  is  again  ' 
and  threw  up  his  hands,  as  if  he  wished  to  ward  off  a  blow.  *  ♦  * 
Shortly  before  his  last  gasp  he  gave  the  name  and  address  of  a 
young  woman  with  whom  he  had  been  intimate  for  a  year,  as  he  him- 
self and  his  father  explained.  Her  identity  is  not  made  known  by 
the  police  and  the  coroner,  and  it  is  said  only  that  she  is  employed 
in  a  wholesale  house  downtown."  It  further  states  that  "  in  a  lucid 
moment  Melles  said  :  ^  The  last  thing  which  I  can  remember  is,  that 
I  was  with  the  woman  in  my  room  in  28th  street.'  "  And  further, 
that "  After  Coroner  Scholer  had  heard  the  statements  of  Dr.  Buffum, 
of  the  father  and  of  the  two  sisters  of  the  dead  man,  he  came  to  the 
conclusion  that  there  must  be  more  behind  the  matter  than  theaccu- 
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App.  Div.]  First  Department,  January,  1907. 

satioQ  made  against  the  girl.  The  contradiction  resulted  from  it,  that 
the  sweetheart,  according  to  all  testimony,  was  very  devoted,  but  that 
lie,  nevertheless,  had  been  robbed  of  his  watch  and  his  money  when 
he  came  early  yesterday  to  his  father's  home,  where  he  arrived, 
apparently  intoxicated,  about  3  o'clock."  Early  in  the  morn- 
ing, after  the  return  of  Melles,  his  father  was  awakened  by  his  son 
groaning  and  sighing,  and  found  him  dying.  "  lie  sent  for  Dr.  Buf- 
fuiii,  who  diagnosed  the  case  as  one  of  narcotic  poisoning,  and  gave 
liim  a  sedative.  *  *  *  Twice  yesterday  a  woman's  voice  called 
lip  Mr.  Melles  on  the  telephone,  and  asked  him  whether  Leon  had 
arrived  home  safe.  When  she  was  told  in  the  afternoon  that  he  was 
iQ  a  very  critical  condition  she  said  that  she  would  call  on  him  in  the 
evening.  A  policeman  waited  for  her  appearance,  but  she  did  not 
appear,  nor  did  she  use  the  telephone  again." 

Although  her  name  is  not  mentioned,  the  plaintiff  makes  the  alle- 
gation that  the  alleged  libel  was  printed  of  and  concerning  her.  It 
contains  accusations  of  murder  and  robbery.  It  also  indicates  that 
Melles  and  the  plaintiff  had  illicit  relations  with  each  other.  The 
fourth  and  fifth  defenses  interposed  in  the  answer  contain  long  and 
elaborate  statements,  which  are,  perhaps,  sufficient  as  pleading  mat- 
ter in  justification  of  the  charge  of  unchastity  of  the  plaintiff;  but 
they  do  not  in  any  way  justify  the  charges  of  administering  poison 
or  of  robbery.  These  defenses  are  not  set  up  as  partial  defenses, 
nor  in  mitigation.  They  must  be  regarded  as  having  been  general 
defenses  in  justification.  Their  insufficiency  as  such  is  not  open  to 
discussion  in  this  court.  It  was  held  in  Nitnnally  v.  Mail  <.£  Exprens 
Co.  (decided  June  15,  1906,  113  App.  Div.  831);  that  where  in  an 
action  of  lil)el  a  defense  is  pleaded  as  a  separate  and  distinct  defense 
and  does  not  go  to  the  whole  cause  of  action,  but  is  merely  partial, 
such  defense  is  not  good  on  demurrer,  and  for  that  reason  the 
interlocutory  judgment  overruling  the  demurrers  in  the  present 
action  was  wrong. 

It  is  claimed,  however,  that  the  demurrers  were  properly  over- 
ruled because  the  complaint  was  demurrable,  and  that  upon  demur- 
rer to  an  answer  the  defendant  may  attack  the  sufficiency  of  the 
complaint.  Applying  that  rule,  we  think  the  complaint  was  suffi- 
cient. Its  allegation  that  the  article  complained  of  was  published  of 
and  concerning  the  plaintiff,  although  her  name  was  not  mentioned, 
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Wcis  snflScieiit.  {XunmiUij  v.  Keio-Yirrker  Staats-Zeitung,  111 
App.  Div.  482;  affd.,  186  X.  Y.  532.)  The  matter  complained  of 
here  is  substantially  the  same  as  that  in  the  c^ise  cited  and  is 
libelous  per  se.  The  plaintiff  alleges  that  it  was  written  of  and 
concerning  her,  and  in  connection  with  that  allegation  she  may 
make  direct  proof  that  she  was  the  person  to  whom  reference  was 
made.  The  case  last  cited  was  not  decided  upon  the  allegation 
contained  in  the  complaint  therein  that  the  plaintiff  was  dis- 
charged from  her  employment  by  reason  of  the  publication  in  the 
If ew- Yorker  Staats-Zeitung,  It  was  said  in  the  opinion,  that 
assuming  that  the  libel  was  so  general  in  its  character  that  it  might 
apply  to  any  of  a  great  number  of  persons,  and  was  only  nmde  to 
relate  to  the  particular  plaintiff  by  adoption  of  it  as  applicable  to 
herself,  that  then  the  complaint  contained  a  sufficient  allegation  to 
show  its  direct  application  to  her. 

The  interlocutory  judgment  must  be  reversed,  with  costs,  and 
the  demurrer  sustained,  with  costs,  with  leave  to  the  defendant  to 
amend  the  fourth  and  fifth  separate  defenses  (if  it  is  so  advised) 
within  twenty  days  from  service  of  a  copy  of  the  order  to  be  entered 
upon  .this  decision,  upon  payment  of  costs  in  this  court  and  in  the 
court  below. 

Ingraham,  McLaughlin  and  Clarke,  JJ.,  concurred  ;  Houghton, 
J.,  dissented. 

HouGHTOX,  J.  (dissenting) : 

I  dissent  on  the  ground  that  the  answer  sets  forth  a  justification 
at  least  of  the  charge  of  meretricious  relations  with  Melles,  and  is 
sufficient  in  law  on  demurrer. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  defendant  to  amend  on  payment  of  costs  in  this 
court  and  in  the  court  below.     Order  filed. 
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In  the  Matter  of  the  Petition  of  Maynard  N.  Clement,  as  State 
Commissioner  of  Excise  of  the  State  of  New  York,  Appellant, 
for  an  Order  Kevoking  and  Canceling  Liquor  Tax  Certificate 
No.  5,411,  Issned  to  Henrietta  Martin,  Respondent., 

First  Department,  January  11,  1907. 

Intoxicating^  liquors— sale  of  liquors  on  Sunday— when  sale  by  hotel- 
keeper  not  made  to  guest. 

In  order  to  Justify  a  hotelkeeper  in  selling  liquor  on  Sunday  it  must  appear  that 
the  person  to  whom  the  liquor  is  sold  is  one  who  in  good  faith  occupies  a  room 
in  the  hotel,  or  who  during  the  hours  when  meals  were  regularly  served 
resorted  to  the  hotel  for  the  purpose  of  obtaining  and  actually  orders  and 
obtains  at  such  time  in  good  faith  a  meal. 

The  burden  to  show  this  is  upon  the  hotelkeeper. 

A  hotelkeeper  may  serve  liquor  to  a  transient  guest  on  Sunday,  but  the  situation 
must  be  such  as  to  indicate  to  a  person  of  ordinary  intelligence  that  the  guest 
resorted  to  the  hotel  to  obtain  a  meal  in  good  faith  and  that  the  liquor  was 
ordered  as  an  incident  to  the  meal  and  not  that  tlie  object  was  to  obtaia  liquor 
by  ordering  some  article  of  food  to  accomplish  that  purpose. 

When  it  appears  that  the  defendant  sold  liquor  on  Sunday  in  a  room  annexed  to 
the  bar  to  persons  who  came  and  went,  and  that  the  only  meals  served  con- 
sisted of  sandwiches,  served  on  a  plate  without  knives  or  forks  or  any  of  Iho 
usual  accessories  of  a  meal,  a  finding  that  the  defendant  was  actually  serving 
guests  with  meals  as  distinguished  from  supplying  customers  with  liquor 
cannot  be  sustained. 

Lauqhlin,  J.,  dissented,  with  opinion. 

Appeal  by  the  petitioner,  Maynard  N.  Clement,  as  State  Com- 
missioner of  Excise,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  26th  day  of  September,  1906, 
denying  the  petitioner's  motion  to  revoke  and  cancel  liquor  tax  cer- 
tificate No.  0,411,  theretofore  issued  to  Henrietta  Martin,  and  also 
from  a  judgment  for  costs  entered  in  said  clerk's  office  on  the  29th 
day  of  September,  1906. 

Herbert  H.  Kellogg,  for  the  appellant. 

P,  A.  McM(MiU8^  for  the  respondent. 
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Ingrahah,  J. : 

This  was  a  proceeding  institated  by  the  State  CommiBsioner  of 
Excise  to  revoke  a  liquor  tax  certificate  based  upon  a  violation  of 
the  Liqnor  Tax  Law  by  selling  liquor  on  Sundays.  Tbe  defendant 
interposed  an  answer  to  the  petition,  alleging  that  she  was  tlie  keeper 
of  a  hotel  and  that  the  sales  on  Snnday  were  made  at  the  time  men- 
tioned in  the  petition  to  guests  of  the  hotel  upon  said  premises, 
with  meals,  and  not  in  the  barroom,  or  other  similar  room.  Upon 
the  petition  and  answer  a  referee  was  appointed  to  take  proof,  and 
upon  the  evidence  taken  before  the  referee  the  motion  was  denied 
and  the  proceedings  dismissed. 

It  appeared  that  special  agents  of  the  Excise  Department  went 
to  the  defendant's  place  of  business,  299  Seventh  avenue,  in  the  city 
of  Xew  York,  on  June  10,  1006,  and  entered  a  sitting  room  at  the 
rear  of  the  barroom,  which  was  furnished  with  tables ;  tliat  two  of 
these  special  agents  ordered  whisky  and  the  others  beer,  which 
orders  were  served  by  the  defendant  and  consumed  on  the  prem- 
ises ;  that  the  agents  then  paid  for  what  they  had  received ;  that 
there  were  about  fifteen  people  sitting  at  tables  in  the  room,  order- 
ing and  being  served  with  drinks;  that  this  room  was  connected 
with  the  street,  the  door  to  which  was  open,  and  was  connected  with 
tlie  barroom  by  a  narrow  passage.  These  special  agents  testified 
that  they  neither  ordered  nor  were  served  with  any  food  at  the 
time  they  ordered  the  drinks,  but  that  there  were  some  scraps  of 
bread  on  a  phite  on  the  table ;  tliat  neither  of  the  agents  partook  of 
any  of  these  scraps  of  bread,  but  that  they  were  left  on  the  table  in 
the  same  condition  as  when  the  agents  entered  the  room ;  that  there 
were  about  nine  tables  in  the  room  at  which  tliere  were  a  number  of 
people  sitting ;  that  there  were  none  of  the  usual  appliances  of  a 
restaurant  or  eating-house  ;  there  were  no. knives  or  forks,  but  each 
table  had  a  plate  on  it  with  some  kind  of  food  on  each  plate ;  that  at 
the  table  at  which  the  special  agents  sat  and  were  served  with  drinks 
there  was  but  one  plate. 

The  application  for  a  liquor  tax  certificate  was  then  introduced 
in  evidence  in  wliieli  the  applicant  stated  that  the  business  to  be 
carried  on  in  connection  witli  the  liquor  business  was  that  of  a 
hotel ;  that  such  hotel  conformed  to  the  laws,  ordinances,  rules  and 
regulations  relating  to  hotels  and  hotelkeepers  and"  contained  at 
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least  ten  bedrooms  above  the  baseiiient,  exclusive  of  those  occupied 
by  the  family  and  servants,  and  was  properly  furnished  to  accom- 
ino^late  lodgers.  Upon  this  application  a  liquor  tax  certificate  was 
issued  to  the  applicant. 

There  was  also  evidence  that  on  the  ITtli  of  June,  1906,  special 
agents  of  the  Excise  Department  went  to  these  premises  into  the 
sitting  room,  by  the  side  entrance,  took  a  seat  at  a  table  and  when 
the  waiter  came  to'them  ordered  whisky ;  tlie  waiter  then  asked  tliem 
what  they  would  have  to  eat,  to  which  the  agents  replied,  "  noth- 
ing ; "  the  waiter  then  told  them  they  would  have  to  order  some- 
thing, whereupon  one  of  the  agents  told  the  waiter  to  bring  in  any- 
thing; the  waiter  then  brought  four  glasses  of  whisky,  four  glasses  " 
of  water,  and  four  sandwiches  on  four  plates,  for  which  the  agents 
paid  seventy  cents  for  the  whisky  and  twenty  cents  for  the  sand- 
wiches ;  that  none  of  the  agents  partook  of  any  of  the  sandwiches, 
and  they  were  left  oji  the  table  where  the  waiter  placed  them,  in, 
the  same  condition  as  they  were  when  served ;  that  other  people 
were  in  the  room,  being  served  with  whisky  or  beer ;  that  thei-e 
were  none  of  the  usual  appliances  for  a  meal  on  any  of  the  tables ; 
that  people  were  coming  and  going  all  the  time,  and  the  witnesses 
saw  no  meals  being  served  at  any  of  these  tables.  The  petitioner 
then  admitted  that  the  premises  N'o.  299  Seventh  avenue  complied 
with  the  requirements  of  the  Liquor  Tax  Law  in  respect  to  hotels. 

On  behalf  of  the  defendant  there  was  testimony  to  the  effect 
that  these  special  agents  came  into  her  place  of  business  on  June 
10,  1906,  sat  down  at  a  table  and  ordered  four  sandwiches,  two 
whiskies  and  two  beera  and  paid  the  bill  to  the  waiter ;  that  they 
were  told  they  would  have  to  order  sandwiches  in  order  to  get  any- 
thing to  drink,  and  the  sandwiches  were  brought  to  them  before 
the  liquor;  that  on  June  17,  1906,  the  four  agents  entered  the 
hotel  and  asked  the  waiter  to  bring  them  four  sandwiches  and  that 
they  then  ordered  four  drinks  of  whisky.  The  waiter  who  served 
these  special  agents  on  June  tenth  testified  that  the  men  came  into 
the  room  and  asked  for  four  corned  beef  sandwiches ;  that  they  then 
ordered  two  whiskies  and  two  glasses  of  beer  ;  that  he  charged 
them  twenty  cents  for  the  sandwiches  and  thirtj^-five  cents  for  the 
drinks;  that  afterwards  they  ordered  four  ten-cent  cigars,  which 
were   also   furnished.     The-  same   witness   testified   that  on  June 
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Beventeenth  the  four  agents  again  entered  the  room  and  asked  the 
witness  what  he  had  to  eat ;  that  they  ordered  four  corned  beef 
sandwiches,  wliicli  were  served,  and  then  ordered  four  whiskies ; 
both  the  sandwiches  and  Hquor  they  paid  for. 

-  The  sale  of  liquor  on  Sunday  being  conceded,  tlie  only  question 
was  whether  the  sale  was  allowed  by  section  31  of  the  Liquor  Tax 
Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1903,  chap.  486). 
That  section  provides  that  "  It  shall  not  be  lawful  for  any  person, 
whether  having  paid  such  tax  or  not,  to  sell,  offer  or  expose  for  sale, 
or  give  away  any  liquor :  a.  On  Sunday ;  or  before  five  o'clock  in 
the  morning  on  Monday.  ♦  *  *  The  holder  of  a  liquor  tax  cer- 
tificate under  subdivision  one  of  section  eleven  of  this  act  who  is 
the  keeper  of  a  hotel,  may  sell  liquor  to  the  guests  of  such  hotel, 

*  *  *  with  their  meals,  or  in  their  rooms  therein  *  *  * ; 
and  the  termMiotel'  as  used  in  this  act  shall  mean  a  building 
regularly  used  and  kept  open  as  such  for  the  feeding  and  lodging 
of  guests,  where  all  who  conduct  themselves  properly  and  who  are 
able  and  ready  to  pay  for  their  entertainment,  are  received  if  there 
be  accommodations  for  them,  and  who,  without  any  stipulated 
engagement  as  to  the  duration  of  their  stay,  or  as  to  the  rate  of 
compensation,  are,  while  there,  supplied,  at  a  reasonable  charge, 
with  their  meals,  lodgings,  refreshment  and  such  service  and  atten- 
tion as  are  necessarily  incident  to  the  use  of  the  place  as  a  tempo- 
rary home,  and  in  which  the  only  other  dwellers  shall  be  the  family 
and  servants  of  the  hotel  keeper.  *  *  *  A  gnest  of  a  hotel, 
within  the  meaning  of  this  exception  to  section  thirty-one  of  this 
act,  is :   1.  A  person  who  in  good  faith  occupies  a  room  in  a  hotel 

*  *  *  ;  or,  2.  A  person  who,  during  the  hours  when  meals  are 
regularly  served  therein,  resorts  to  the  hotel  for  the  purpose  of  obtain- 
ing and  actually  orders  and  obtains  at  such  time,  in  good  faith,  a 
meal  therein." 

To  justify  a  holder  of  a  liquor  tax  certificate,  therefore,  in  selling 
liquor  on  Sunday,  it  must  appear  that  the  person  to  whom  the 
liquor  was  sold  was  one  who,  in  good  faith,  occupied  a  room  in  the 
liotel,  or  a  person  who,  during  the  hours  when  meals  are  regularly 
served  therein,  resorts  to  the  hotel  for  the  purpose  of  obtaining  and 
actually  orders  and  obtains  at  such  time,  in  good  faith,  a  meal  therein. 
It  is  settled  that  when  it  is  established  that  liquor  was  sold  upon 
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Sunday  by  a  person  holding  a  liquor  tax  certificate,  the  holder  <  f 
the  certificate  must  establish  that  the  person  furnished  with  liquor 
is  a  guest  of  the  hotel.  {People  v.  Crotty^  22  App.  Div.  77 ;  Cul- 
linan  v.  O'Connor^  100  id.  142.)  It  must,  therefore,  appear  that 
tlie  person  to  whom  the  liquor  was  sold  was  a  person  who,  "  during 
tlie  hours  when  meals  are  regularly  served  therein,  resorts  to  the 
hotel  for  the  purpose  of  obtaining  and  actually  orders  and  obtains  at 
such  time,  in  good  faith,  a  meal  therein." 

The  testimony  of  the  defendant  does  not  make  these  persons  to 
iwhom  the  liquor  was  served  on  June  tenth  and  seventeenth  guests 
of  the  hotel  within  this  provision  of  the  statute.  There  was  no  evi- 
dence that  at  the  time  these  persons  were  served  "  meals  (were)  regu- 
larly served  "  in  this  placQ,  or  that  these  pereons  went  to  this  place 
for  the  purpose  of  obtaining,  in  good  faith,  a  meal.  While  the 
defendant  was  justified  in  acting  upon  appearances,  and  if,  from  the 
surrounding  circumstances,  the  person  to  whom  this  liquor  was 
served  apparently  in  good  faith  ordered  a  meal,  and  with  it,  and  as 
a  part  of  the  meal,  the  liquor  that  was  furnished,  the  defendant 
would  be  within  the  exception  provided  for  by  this  section  of  the 
statute.  The  question  in  each  case  is  one  of  fact  to  be  determined 
upon  the  evidence.  In  this  case  none  of  the  usual  accessories  with 
which  meals  are  served  were  in  use,  and  there  was  nothing  to 
indicate  that  meals  were  being  served  to  the  guests  of  the  hotel. 

It  is  quite  impossible  to  lay  down  any  hard  and  fast  rule  as  to 
what  shall  constitute  a  meal.  As  was  said  in  Matter  of  CulUnan^ 
JToun^g  Certificate  (93  App.  Div.  427)  :  "  There  can  be  no  reasonable 
doubt  that  under  some  circumstances  a  sandwich  and  a  drink  of 
whisky  or  other  beverage  constitute  a  meal.  *  *  *  We  appre- 
hend, under  the  liberal  construction  to  which  a  revenue  measure  is 
entitled,  and  considering  the  forfeiture  which  is  worked  by  a  viola- 
tion of  the  provisions  of  the  statute,  that  it  is  not  the  duty  of  the 
respondent  to  inquire  diligently  into  the  motives  which  actuate  those 
who  frequent  his  premises.  He  lias  a  right,  in  the  absence  of  knowl- 
edge to  the  contrary,  to  assume  that  one  who  comes  into  his  place  and 
orders  a  sandwich  or  any  other  article  of  food,  does  so  because  he 
desires  the  nourishment  wliich  it  affords,  and  if  a  single  sandwich 
satisfies  the  desires  of  tlie  person,  it  constitutes  a  meal,  and  the 
keeper  of  a  hotel  has  the  right  to  serve  liquors  to  him  with  such 
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meal."  In  Cullinan  v.  0^  Connor  (100  App.  Div.  142)  it  was  said  : 
"  Tlie  statute  and  the  decisions  thereunder  make  it  apparent  that  in 
order  to  be  a  guest  through  service  of  a  meal  and  to  confer  upon 
the  hotelkeeper  the  privilege  of  selling  liquor  upon  Sunday,  a  per- 
son must  resort  to  a  place  for  the  primary  purpose  of  obtaining  in 
good  faith  a  meal.  This  purpose,  when  effectuated  by  the  service 
upon  the  part  of  the  hotelkeeper  of  such  meal,  draws  with  it  as  an 
incidental  and  secondary  matter  the  right  to  procure  and  serve 
liquor.  It  is  so  well  established  as  to  be  elementary  in  tliis  conftec- 
tion  that  the  primary  purpose  of  going  to  a  hotel  must  not  be  to 
obtain  liquor,  and  that  such  purpose  will  not  serve  as  a  protection 
to  the  hotelkeeper  for  his  Sunday  sales,  no  matter  how  co]ored,  dis- 
guised or  concealed,  provided  only  the  courts  can  detect  the  real 
object  and  distinguish  the  misrepresentation  of  the  devices  which 
are  employed  in  the  attempt  to  cloak  and  cover  it." 

But  to  justify  the  proprietor  of  a  hotel  in  furnishing  to  a  tran- 
sient guest  liquor  upon  Sunday,  the  situation  must  be  such  as  to 
indicate  to  a  person  of  ordinary  intelligence  that  the  guest  had 
resorted  to  the  establishment  to  obtain,  in  good  faith,  a  meal,  and 
that  the  liquor  he  ordered  was  an  incident  to  that  meal ;  not  that 
the  object  was  to  obtain  liquor,  ordering  some  article  of  food  which 
was  not  consumed  to  accomplish  that  purpose.  It  is  the  obtaining 
of  the  meal  in  good  faith  which  authorizes  the  hotelkeeper,  as  a 
part  of  that  meal,  to  furnish  liquor,  and  not  the  ordering  of  a  small 
portion  of  food  for  the  purpose  of  so  coloring  the  transaction  that 
the  liquor  can  be  obtained  without  the  meal.  Thus  the  statute 
expressly  requires  that  to  constitute  a  person  a  guest  it  must  appear 
that  he  resorted  to  the  hotel  for  the  purpose  of  obtaining  a. meal 
during  the  hours  when  meals  were  regularly  served  therein,  and 
"  actually  orders  and  obtains  at  such  time,  in  good  faith,  a  meal 
therein."  The  statute  thus  requires  good  faith  on  the  part  of  the  per- 
son who  is  served  in  a  hotel  with  liquor  on  Sunday,  and  the  circum- 
stances must  be  such  that  the  hotelkeeper  is  justified  in  assuming 
that  a  person  resorting  to  his  establishment  does  so  for  the  purpose 
of  obtaining,  in  good  faith,  a  meal.  Merely  supplying  an  article  of 
food  with  the  liquor  that  is  ordered,  standing  alone,  does  not  justify 
the  hotelkeeper  in  furnishing  liquor.  We  think  it  conclusively 
appears  in  this  case,  from  the  circumstances  surrounding  the  whole 
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transaction  and  the  absence  of  evidence  that,  at  tbe  time  this  liquor 
was  furnished,  the  hotel  was  actually  serving  its  guests  with  meals, 
as  distinguished  from  supplying  its  customers  with  liquor,  that  the 
finding  of  the  Special  Term  that  the  defendant  was  authorized  on 
these  days  to  supply  persons  frequenting  the  place  with  liquor 
cannot  be  sustained. 

It  follows,  therefore,  that  the  judgment  and  order  appealed  from 
must  be  reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
motion  to  revoke  the  liquor  tax  certificate  granted,  with  ten  dollars 
costs. 

Patterson,  P.  J.,  Clarke  and  Scott,  JJ.,  concurred ;  Laughlin, 
J.,  dissented. 

Laughlin,  J.  (dissenting) : 

I  agree  with  Mr.  Justice  Ingraham  in  his  construction  of  the 
law,  but  I  think  the  evidence  fairly  sustains  the  finding  that  the 
law  was  not  violated,  and  that,  therefore,  the  order  should  be 
affirmed.- 

With  respect  to  the  alleged  violation  of  the  tenth  day  of  June, 
the  respondent  showed  by  six  witnesses,  three  of  whom  appear  to 
have  been  disinterested,  that  the  special  agents  first  ordered  sand- 
wiches, and  were  served  with  the  sandwiches  before  they  were 
served  with  the  drinks.  Where  a  party  who  has  not  a  room  in  the 
hotel  enters  the  eating  room  of  a  hotel  on  Sunday  and  first  asks  for 
food,  and  in  connection  with  it  asks  for  liquid  refreshments,  I  think 
the  proprietor,  in  the  absence  of  other  evidence  of  the  purpose  of 
the  visit,  is  justified  in  assuming  that  the  primary  purpose  is  to 
obtain  something  to  eat.  Since  it  has  l)een  decided  that  a  sandwich 
may  constitute  a  meal,  I  think  it  is  immaterial  that  the  sandwich, 
after  having  been  ordered  first,  is  not  eaten.  It  is  not  improbable 
that  a  man  may  think  he  has  an  appetite,  and  find  when  the  food 
is  placed  before  him  that  he  has  not ;  that  cannot  affect  his  original 
order  for  food  upon  which  the  proprietor  was  justified  in  acting. 

With  respect  to  the  alleged  violation  on  the  seventeenth  day^  of 
June,  the  respondent  showed  by  five  witnesses  that  the  special 
agents  firet  asked  for  four  sandwiches,  and  that  the  sandwiches 
were  served  l)efore  the  drinks  were  brought  to  the  table. 

I  am  of  opinion  also  that  the  fair  inference  is  that  the  room  in 
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which  tho  sandwiches  and  drinks  were  served  was  the  regular 
dining  room  of  the  liotel.  Tlie  concession  that  tlie  premises  con- 
formed to  the  law  with  respect  to  the  requirements  of  a  hotel  was 
a  concession  tliat  there  was  sucli  a  dining  room  properly  equipped 
with  suitable  tables,  furniture  and  accommodations,  and  kitchen 
conveniences  for  cooking.  (Liquor  Tax  Law  [Laws  of  1896,  chap. 
112]  §  31,  subd.  2,  as  amd.  by  Laws  of  1903,  chap.  486.)  I  think 
tho  respondent,  in  view  of  this  concession,  was  led  to  believe  that 
the  concession  was  with  respect  to  this  particular  room  as  the  din- 
ing room,  ismd  that  she  was  justified  in  believing  that  the  issue  to 
be  tried  was  whether  drinks  were  served  without  a  meal,  and  to 
that  point  alone  the  further  evidence  was  addressed.  Tlie  statute 
does  not  assume  to  prescribe  the  hours  during  which  meals  may  be 
served  in  a  hotel. 

Another  fact  which  tends  to  show  that  it  is  improbable  that  the 
law  was  violated  on  these  occasions  is  that  the  special  agents  were 
recognized  as  such  by  the  employees  of  the  respondent  before  their 
ordere  were  taken.  No  hotel  proprietor  will  be  secure  in  his  liquor 
tax  certificate  unless  his  right  thereto  may  be  sustained  on  the  tes- 
timony of  his  employees,  corroborated  in  a  manner  to  satisfy  the 
conscience  of  the  court,  tliat  the  complainants  on  entering  the 
dining  room  manifested  that  their  primary  purpose  was  to  obtain 
food  by  first  ordering  something  to  eat 

Judgment  and  order  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  granted,  with  ten  dollars  costs.     Order  filed. 


The  National  City  Bank  of  New  York,  Respondent,  v.  Pacifio 
Company,  Appellant. 

First  Department,  January  11,  1907. 

Bank— when  bank  entitled  to  recover  costs  of  foreign  exchange  —  evi- 
dence —  defendant  who  has  made  plaintiff's  agent  his  witness  cannot 
introduce  written  evidence  to  contradict  him. 

When  tho  defendant  on  cross  examination  has  made  the  plaintiff's  agent  his  own 
witness  by  introducing  in  evidence  a  letter  of  the  agent,  the  defendant's  letter 
in  answer  thereto  is  incompetent. 
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The  defendant  employed  the  plaintiff  to  transmit  a  sum  of  money  in  Peruvian 
currency  to  Peru  hy  cahle,  which  was  done  by  the  plaintiff  acting  through 
London  bankers,  who  were  paid  a  premium  therefor.  The  defendant  admitted 
the  transaction  and  that  certain  expenses  were  paid  by  the  plaintiff  for  commis- 
sions and  disbursements  as  alleged  in  the  complaint,  but  as  a  defense  alleged 
that  the  moneys  were  not  expended  at  the  request  of  the  defendant,  or  for  its 
benefit. 

BM,  that  the  plaintiff  was  entitled  to  a  direction  of  verdict,  no  defense  being 
stated,  in  the  absence  of  an  allegation  that  the  disbursement  was  not  a  necessary 
and  proper  one  for  the  purpose  of  remitting  the  money  to  Peru,  or  of  bad  faith 
upon  the  part  of  the  plaintiff; 

That  the  allegation  that  the  payment  was  not  made  at  the  request  of  or  for  the 
benefit  of  the  defendant  was  a  mere  conclusion  which  did  not  present  an  issue. 

Laughlik,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  Pacific  Company,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Trial  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  2d  day  of  May,  1906,  granting  the  plaintiff's  motion  to  set  aside 
the  verdict  of  a  jury  in  favor  of  the  defendant  and  granting  a  new 
trial  of  the  action. 

Francis  O.  Caffey^  for  the  appellant. 

John  A.  Oarver^  for  the  respondent. 

Inoraham,  J. : 

This  action  was  brought  to  recover  the  sum  of  $912.35  expended 
by  the  plaintiff  at  the  request  of  the  defendant  in  transmitting  a 
sum  of  money  from  New  York  to  Lima,  Pern,  by  cable.  The  ques- 
tion in  dispute  was  the  amount  of  a  premium  paid  by  the  plaintiff 
to  a  London  bank  for  transmitting  the  money,  amounting  to 
$1,829.06.  The  defendant  paid  to  the  plaintiff  the  sum  of  $50,000, 
the  plaintiff  claiming  that  the  cost  of  the  transaction,  including  its 
commissions,  was  $50,912.35,  which  included  the  disputed  charge. 

The  complaint  alleges  that  "  on  November  22,  1904,  the  defend- 
ant hjquested  the  plaintiff  to  transfer  by  cable  to  one  Di  Fomento, 
at  Lima,  Peru,  the  sum  of  Ten  Thousand  Peruvian  pounds,  in  Peru- 
vian money,  and  to  effect  such  transfer  by  the  following  morning ; 
that  the  plaintiff  duly  made  said  transfer  through  the  London  City  & 
Midland  Bank  of  London,  England,  which  was  a  proper  method  of 


Digitized  by  LjOOQ IC 


14  National  City  Bank  v,  Pachfio  Co. 


First  Department,  January,  1907.  [Vol.  117. 

effecting  tlie  said  transfer,  and  paid  the  said  bank  thei-efoi 
$50,644.48 ;  that  the  plaintiff  expended  $24  for  cable  messages  in 
connection  with  the  said  transaction,  and  its  commission  amounted 
to  $243.87,  making  the  total  amount  laid  out  and  expended,  in 
effecting  tlie  said  transfer,  including  the  plaintiff's  commission, 
$50,912.35,  of  which  the  defendant  has  paid  only  $50,000,  leaving 
a  balance  of  $912.35." 

The  answer  admits  that  on  November  22,  1904,  the  defendant 
requested  the  plaintiff  to  transfer  the  money  by  calJe  as  alleged  in 
the  complaint ;  that  the  plaintiff  effected  the  transfer  and  the  pay- 
ment of  10,000  Peruvian  pounds  to  the  said  Minister  Di  Foraeiito 
at  Lima,  Peru,  through  the  London  City  and  Midland  Bank  of 
London,  Eng.,  and  paid  to  said  London  bank  therefor  $50,644.48 ; 
that  the  plaintiff  expended  $24  for  cable  messages  in  connection 
with  the  said  transaction,  and  that  the  plaintiff's  commission 
amounted  to  $243.87,  making  the  total  amount  laid  out  and 
expended  in  effecting  the  said  transfer,  including  the  plaintiff's 
commission,  $50,912.35 ;  that  the  defendant  has  paid  to  the  plain- 
tiff only  $:  0,000 ;  that  the  sums  of  $24  for  cable  messages,  and 
$48,815.42  were  paid  out  and  expended  by  the  plaintiff  at  the 
request  of  defendant,  and  alleges  that  "the  defendant  did  not 
request  any  part  thereof  to  be  paid  to  said  London  bank,  the  plain- 
tiff having  itself  chosen  said  London  bank  as  a  medium  for  effect- 
ing said  transfer  to  said  Minister  Di  Fomento,  and  in  effecting  said 
transfer  having  paid  out  $1,829.06  improperly  and  without  request 
from  the  defendant.''  The  answer  furtlier  alleges  that  the  plaintiff 
"laid  out  and  expended  $1,829.06  without  the  request  of  and  with- 
out benefit  to  the  defendant."  The  answer  then  alleges  payment, 
and  these  facts  are  again  alleged  by  way  of  counterclaim,  the 
defendant  seeking  to  recover  from  the  plaintiff  the  balance  of 
$50,000  paid  by  defendant  to  the  plaintiff  after  deducting  the 
amount  of  the  plaintiff's  account,  less  the  alleged  improper  charge 
of  $1,829.06. 

The  answer,  therefore,  expressly  admits  the  employment  of  the 
plaintiff  by  the  defendant  to  effect  this  transfer  of  money  to  Peru, 
and  that  in  so  effecting  this  transfer  the  plaintiff  actually  paid  out 
this  sum  of  $1,829.06  ;  then  alleges  that  this  sum  of  $1,829.06  paid 
out  by  the  plaintiff  to  the  correspondent  to  effect  the  transfer  of 
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the  money  to  Peru  was  paid  without  the  request  of  and  was,  there- 
fore, not  binding  upon  the  defendant. 

The  plaintiff  called  the  head  of  its  foi'eign  exchange  department 
as  a  witness,  and  upon  cross-examination  by  the  defendant  he  tes- 
tified that  the  president  of  the  defendant  called  upon  him  on  the 
22d  of  November,  1904;  that  he  told  defendant's  president  "about 
a  premium  or  other  charge  having  to  be  paid  in  London  "  in  making 
this  transmission ;  that  the  defendant  would  probably  have  to  pay  a 
premium  on  it,  seeing  that  a  specific  kind  of  currency  was  required 
to  be  paid  into  the  Ministry  of  Foreign  Affairs  in  Lima  and  had  to 
be  paid  the  next  morning ;  that  a  premium  would  have  to  be  paid 
in  London ;  that  there  was  a  "  decided  difference  between  a  transfer 
by  cable  and  any  other  transfer ;  on  a  transfer  by  cable  the  money 
is  paid  here  in  New  York  to-day  and  probably  paid  out  as  fast  as 
the  cable  can  reach  tlie  other  point  in  Peru."  He  testified  that  this 
transfer  was  ordered  in  the  afternoon  and  was  to  be  paid  out  at 
Lima  the  next  morning  before  twelve  o'clock;  that  if  the  transfer 
had  been  made  by  mail  it  would  have  taken  from  four  to  five  weeks 
before  the  concern  in  Peru  would  have  got  the  money,  and  "  the 
difference  between  the  telegraphic  transfer  and  the  mail  remittance 
is  taken  into  account  as  the  premium.  The  premium  is  computed 
on  the  basis  of  the  shipment  of  that  amount  of  money  in  actual 
money,  freight,  insurance,  loss  in  time  while  in  transit,"  etc. ;  that 
a  cable  transfer  is  simply  transferring  the  credit  from  one  to  the 
other,  but  that  all  has  to  be  paid  for ;  tliat  the  president  of  the 
defendant  instructed  the  plaintiff  to  go  ahead  and  make  the  transfer. 

The  defendant  then  offered  in  evidence  a  letter  of  the  witness  to 
the  defendant's  president  which  called  the  defendant's  president's 
attention  to  the  fact  that  defendant  might  have  to  pay*a  premium, 
and  that  defendant's  president  informed  the  writer  of  the  letter 
that  it  was  thoroughly  understood  by  the  defendant  and  to  go  ahead 
with  the  matter.  This  was  on  the  cross-examination  of  the  plain- 
tiff's witness,  the  defendant  making  him  its  witness  for  this  purpose. 
The  defendant  having  introduced  a  letter  of  the  plaintiff's  agent  to 
the  defendant's  president,  then  offered  in  evidence  the  reply  of  its 
president  which  contained  his  account  of  the  agreement.  This  was 
objected  to  by  the  plaintiff,  which  objection  was  overruled  and  the 
phuntiff  excepted. 
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It  is  quite  clear  that  this  letter  was  incompetent.  It  was  not 
answered  nor  did  it  seem  to  call  for  an  answer ;  it  contradicted  the 
terms  of  the  agreement  as  stated  in  the  letter  introduced  by  tlie 
defendant  under  which  the  plaintiff  acted,  and  could  have  been  of 
no  relevancy  except  as  a  declaration  of  the  defendant's  president  s» 
to  Ins  understanding  of  the  agreement.  If  the  plaintiff  had  intro- 
duced this  letter  to  the  defendant  in  evidence,  then,  of  course,  the 
defendant  would  have  been  entitled  to  prove  the  reply;  but  the 
defendant  having  proved  plaintiff's  agent's  letter  against  the  objection 
of  the  plaintiff,  could  not  make  the  reply  competent  as  against  the 
plaintiff.  The  admission  of  this  letter  being  error,  the  court  below 
was  justified  in  setting  aside  the  verdict. 

Under  the  pleadings,  however,  I  think  there  was  no  question  for 
the  jnry  and  that  the  plaintiff  was  entitled  to  the  dii-ection  of  a  ver- 
dict. The  complaint  alleges  that  on  the  22d  of  November,  1904, 
the  defendant  requested  the  plaintiff  to  transfer  by  cable  to  Peru 
the  sum  of  10,000  Peruvian  pounds.  The  answer  admits  this  alle- 
gation. The  complaint  then  alleges  that  the  plaintiff  made  the 
said  transfer  through  the  London  City  and  Midland  Bank  of  Lon- 
don and  paid  the  said  bank  therefor  $50,644.48.  That  allegation 
is  also  admitted  in  the  answer,  coupled  with  an  allegation  that  the 
plaintiff  laid  out  and  expended  $1,829.06  without  the  request  of 
and  without  benefit  to  the  defendant.  The  plaintiff  thus  having 
alleged  and  the  defendant  admitted  the  request  to  make  the  remit- 
tance, and  the  plaintiff  having  actually  made  the  remittance  as 
requested  and  paid  therefor  the  cost  of  making  such  remittance,  the 
plaintiff  was  entitled  to  be  repaid  the  cost  of  making  this  transfer 
unless  there  was  evidence  of  bad  faith.  The  plaintiff  was  employed 
to  effect  such  transfer  of  money  and  actually  and  in  good  faith  paid 
the  necessary  disbursements  to  accomplish  the  transfer,  and  it  is, 
therefore,  entitled  to  repayment  for  the  disbursements  incurred. 
There  is  no  allegation  in  the  answer  that  this  disbursement  was  not 
a  necessary  and  proper  one  for  the  purpose  of  remitting  the  money 
to  Peru.  The  allegation  in  the  answer  that  the  payment  was  not 
made  at  the  request  of  and  for  the  benefit  of  the  defendant  is  the 
allegation  of  a  conclusion  and  does  not  present  an  issue  as  to  the 
good  faith  of  the  plaintiff  in  making  the  payment  to  the  London 
bank  as  the  charge  incurred  by  it  for  making  the  remittance. 
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The  testimony  of  the  plain tifiPs  employee  that  he  told  the  defend- 
ant that  it  would  probably  have  to  pay  a  premium  for  remitting  this 
sum  and  that  the  remittance  would  be  made  tlirough  the  plaintiflTs 
London  correspondents,  which  was  not  contradicted  by  the  defend- 
ant's president  in  his  testimony,  justified  the  plaintiff  in  making 
the  transfer  through  London  and  made  the  defendant  liable  for  the 
necessary  charges  paid  by  the  plaintiff  in  London  for  transmittiug 
this  money  to  Peru. 

At  the  end  of  all  the  testimony  the  plaintiff  moved  for  the  direc- 
tion of  a  verdict  in  its  favor  on  the  ground  that  the  allegations  of 
the  complaint  having  been  admitted  and  proved  without  contro- 
versy, the  plaintiff  was  entitled  to  a  verdict.  This  motion  was 
denied  and  the  plaintiff  excepted.  I  think  this  motion  sliould  have 
been  granted,  and  for  that  reason  the  court  was  justified  in  setting 
aside  the  verdict.  There  was  clearly  no  question  here  to  be  sub- 
mitted to  the  jury.  The.coui*t  seems  to  have  left  a  question  of  law 
for  the  jury's  determination,  who  foui»d  a  verdict  for  the  defendant 
which  was  not  justified  by  the  pleadings  or  tlie  evidence. 

It  follows  that  the  order  appealed  from  should  be  afiSrmed,  with 
costs. 

Patfebson,  p.  J.,  Clarke  and  Scott,  JJ.,  concurred  ;  Laughlin, 
J.,  dissented. 

Laughlin,  J.  (dissenting) : 

I  am  of  opinion  that  the  learned  trial  justice  erred  in  setting 
aside  the  verdict.  According  to  his  memorandum  opinion  this  was 
done  upon  the  theory  thai  all  of  the  material  allegations  of  the 
complaint  were  admitted  by  .the  answer,  and  that,  therefore,  he 
erred  in  admitting  evidence  of  separate  defenses  setting  forth  a  dif- 
ferent contract  from  that  alleged  in  the  complaint  and  admitted. 
The  rule  that  an  affirmative  defense,  setting  up  a  contract  incon- 
sistent with  the  contract  alleged  in  the  complaint  and  admitted  by 
the  answer,  does  not  present  an  issue,  is  well  settled  {Fleisohmann 
V.  Stem^  90  JS.  T.  110),  but  I  think  it  has  no  application  to  the 
case  at  bar.  Here  the  plaintiff  alleges  that  on  the  22d  day  of 
November,  1904,  it  was  requested  by  the  defendant  to  transfer  by 
App.  Div.— Vol.  CXVIL        2 
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cable  to  an  iudividual  at  Lima,  Peru,  the  sum  of  10,000  Peruvian 
pounds  in  Peruvian  money  by  tlie  following  morning ;  that  plain- 
tiff duly  made  the  transfer  through  a  London  bank,  its  correspond- 
ent, '^  which  was  a  proper  method  of  effecting  tlie  said  transfer,"  and 
paid  the  bank  therefor  the  sum  of  $50,644.48  and  expended  *  $24 
for  cable  messages,  and  that  its  commissions  amounted  to  $243.87, 
^^  making  the  total  amount  laid  out  and  expended  in  effecting  the  said 
transfer,  including  the  plaintiff's  commission,  $50,912.35,  of  which 
the  defendant  has  paid  only  $50,000,  leaving  a  balance  of  $912.35," 
for  which  judgment  was  demanded.  The  answer  admits  the  employ- 
ment ;  that  plaintiff  laid  out  and  expended  in  making  tlie  transfer 
the  amount  specified  in  the  complaint,  the  charge  for  cable  messages 
and  for  commissions,  and  also  admits  that  all  of  the  amounts  so 
]3aid  out,  excepting  tlie  sum  of  $1,829.06,  was  paid  and  expended 
by  the  plaintiff  at  the  request  of  and  for  the  benefit  of  the  defend- 
ant, but  denies  that  the  defendant  requested  that  plaintiff  transmit 
the  money  through  the  London  bank,  and  alleges  that  in  effecting 
the  transfer  the  defendant  selected  the  London  bank  as  a. medium 
and  paid  out  the  sum  of  $1,829.06  of  the  total  amount  alleged  to 
have  been  expended  improperly  and  without  the  request  of  the 
defendant,  and  denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  making  the  transfer  tlirongh 
the  London  bank  was  a  proper  method  of  effecting  the  same,  and 
denies  that  there  is  any  balance  owing  to  the  plaintiff.  The  plain- 
tiff neither  alleges  that  the  amount  expended  by  it  in  making  the 
transfer  was  necessarily  expended,  nor  that  it  was  expended  at 
the  request  of  the  defendant.  In  this  regard  I  think  the  com- 
plaint was  defective,  but  that  is  not  the  question  now  before 
us  for  adjudication.  It  was  essential  to  the  plaintiff's  right 
to  recover  that  it  show  either  of  these  facts.  If  the  plaintiff 
had  merely  alleged  that  it  expended  $5,000,000  in  making  the 
transfer,  I  presume  it  would  not  be  seriously  contended  that  because 
the  defendant  ascertained  that  this  was  true,  and,  therefore,  was 
obliged  to  admit  it,  that  plaintiff  would  be  entitled  to  recover  that 
amount  without  showing  necessity  or  authority  for  such  expendi- 
ture. The  amount  of  the  expenditure  does  not  affect  the  principle, 
and  the  admissions  and  denials  in  the  defendant's  answer  and  the 
allegations  of  fact  in  connection  therewith,  were  clearly  designed  to 
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present  the  issue  as  to  whether  this  expenditure  of  $1,829.06  to  the 
London  bank  was  necessary  or  anthorized.  The  further  allegations 
in  the  separate,  defense  were  designed  to  present  the  same  issue. 
The  answer  alleges,  as  a  separate  defense,  that  the  defendant 
expended  the  sum  of  $1,829.06  without  the  request  of  the  defend- 
ant and  without  benefit  to  it,  and  that  the  plaintiff  had  been  fully 
paid  for  the  services  rendered.  It  also  set  up  by  way  of  counter- 
claim that  the  plaintiff  only  paid  and  expended  at  the  request  of  the 
defendant  the  sum  of  $48,839.42,  which  leaves  the  sum  of  $916.71 
due  and  owing  to  the  defendant  of  its  deposit  of  $50,000,  after 
deducting  the  cable  charges  and  plaintiff's  commissions,  for  which 
amount  judgment  is  deifianded.  The  plaintiff  recognized  that  the 
answer  put  in  issue  the  question  of  the  necessity  of  or  authority  for 
the  expenditure  of  $1,829.06,  by  its  reply,  in  which  it  denies  that 
it  did  not  expend  more  than  $48,839.42  at  the  request  of  or  for  the 
benefit  of  the  defendant,  and  by  assuming  the  affirmative  of  that 
issue  upon  the  trial.  The  case  was  tried  upon  the  theory  that  the 
pleadings  presented  this  issue. 

The  plaintiff  called  an  employee  who  was  at  the  head  of  its 
foreign  exchange  department  and  transacted  this  business.  lie 
testified  that  transferring  the  money  through  the  London  bank  was 
a  usual  method  of  effecting  a  transfer  and  that  the  plaintiff  could 
not  make  a  direct  transfer.  The  witness  testified  that  the  item  of 
$1,829.06,  which  was  in  dispute,  consisted  of  a  charge  of  three  and 
three- fourths  percent  premium  by  the  London  bank.  He  admitted 
that  Mr.  Scott,  who  represented  the  defendant,  had  come  to  him 
representing  the  plaintiff,  through  an  introduction  by  a  mutual 
friend ;  that  Scott  told  him  what  others  would  charge  for  making 
the  transfer  and  that  he  informed  Scott  that  the  plaintiff  would  do 
it  as  cheap  as  any  other  bank,  but  he  testified  that  he  told  Scott 
that  he  thought  he  would  have  to  pay  a  premium  in  London,  owing 
to  the  fact  that  a  specific  kind  of  currency  was  required  to  be  ])aid 
ill  Peru,  but  that  he  was  not  certain  about  that,  and  that  Scott 
replied  to  go  ahead  and  the  defendant  would  take  chances  on  it.  A 
letter  written  by  this  witness  to  Mr.  Scott,  the  president  of  the 
defendant,  after  the  latter  objected  to  this  charge,  shows  that  he 
was  informed  by  the  plaintiff's  London  correspondent  by  a  letter 
which  he  quoted,  that  the  charge  was  made  owing  to  the  fact  that 
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OH  that  day  the  Peruvian  pound  was  at  three  and  threefourths  per 
cent  premium  in  Peru,  and  that  in  order  to  make  the  payment  in 
Peruvian  pounds,  in  accordance  with  the  defendant's  wishes,*  it 
was  necessary  to  pay  that  premium  in  London.  Mr.  Scott  testified 
positively  that  it  was  distinctly  understood  between  liim  and  the 
phiintiff's  representative,  that  it  was  immaterial  to  the  defendant 
wliether  tlie  money  was  sent  through  London  or  direct,  provided  it 
would  be  sent  by  the  plaintiff  at  the  same  rate  at  which  others  who 
could  make  direct  transmission,  had  offered  to  transmit  it,  which 
was  one-half  of  one  per  cent  and  the  cable  charges,  to  which  plain- 
tiff's representative  agreed.  He  also  testified  that  it  was  suggested 
that  there  might  be  a  premium  on  Peruvian  gold  in  Lima  on  that 
day  and  that  he  told  the  plaintiff's  representative  that  there  never 
had  been  such  a  thing,  but  that  if  there  should  be,  the  defendant 
would  pay  it.  This  witness  testified  that  he  was  familiar  with  the 
money  markets  of  the  world ;  that  he  never  knew  of  the  Peruvian 
pound  being  at  a  premium  in  Peru.  The  testimony  of  Mr.  Scott, 
the  president  of  the  defendant,  was  corroborated  by  that  of  the 
treasurer  of  the  defendant.  A  member  of  the  Lima  bar,  called  as 
a  witness  for  the  defendant,  testified  that  he  was  formerly  minister 
from  Peru  to  this  country ;  that  the  English  pound  sterling  and 
the  Peruvian  libra  or  pound  were  interchangeable  at  par  and  that 
this  condition  had  existed  continuously  since  the  establishment  of 
the  gold  standard  in  the  year  1896  or  1897. 

I  am  of  opinion  that  this  evidence  presented  a  fair  question  of 
fact  for  the  jury  and  that  their  verdict  in  favor  of  the  defendant 
should  not  have  been  disturbed.  According  to  the  testimony  intro- 
duced in  behalf  of  the  defendant,  which  I  think  preponderated,  the 
jury  were  justified  in  finding  that  other  banks  having  direct  lines  of 
transmission  to  Peru  had  offered  to  transmit  this  money  without  any 
charge,  except  their  commissions  and  the  cable  expenses ;  that  the 
defendant  took  the  business  to  the  plaintiff  as  a  matter  of  friend- 
ship and  that  plaintiff  agreed  to  transmit  the  money  upon  the  same 
basis,  with  the  suggestion  merely  that  if  there  was  a  premium  on 
the  Peruvian  pound  in  Lima,  there  would  be  a  premium  charge  in 
London,  which  the  defendant  agreed  to  pay ;  that  there  was  no 
premium  on  the  Peruvian  pound  in  Lima  on  that  day  and  that  this 
premium  charge  by  plaintiff's  London  correspondent  was  based  on 
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an  erroneous  theory  and  claim  that  there  was,  and  that  it  was,  there- 
fore, an  unnecessary  and  nnanthorized  expense,  not  properly  charge- 
able to  the  defendant.  For  these  reasons  I  am  of  opinion  that  the 
order  should  be  reversed  and  the  verdict  reinstated. 

Order  affirmed,  with  costs.     Order  filed. 


Mark  M.  Nicholls,   Appellant,  v.   American  Steel  and  "Wire 
Company,  Respondent. 

First  Department,  January  11,  1907. 

Sale— contract  as  to  shipment  of  goods  construed  —  measure  of  damages 
for  failure  to  deliver —  practice  —  when  Appellate  Division  may  direct 
judgment  for  plaintiff  on  special  verdict. 

In  au  action  for  the  breach  of  a  contract  to  deliver  goods  to  be  manufactured  by 
the  defendant  for  the  plaintiff  it  appeared  that  the  contract  provided  that  the 
defendant  was  to  sell  four  hundred  barrels  of  the.  goods  at  the  rate  of  six  to 
eight  barrels  per  week,  the  entire  quantity  to  be  taken  prior  to  a  fixed  date. 
The  above  portion  of  the  contract  was  typewritten,  and  annexed  thereto  was  a 
priuted  specification  headed  "  remarks"  wherein  it  was  provided  that  the  pur- 
chaser should  give  the  seller  specifications  for  goods  covering  shipments  not 
less  than  ten  days  before  the  time  of  shipment. 

Hddf  that  under  said  contract  defendant  was  required  to  ship  to  plaintiff  at  least 
six  barrels  per  week,  and  that  a  failure  to  do  so  was  a  brctich  of  the  contract; 

That  the  printed  remarks  at  the  end  of  the  contract  referred  only  to  erases  where 
the  provisions  of  the  contract  contained  no  specific  obligation  as  to  shipment; 

That  as  the  defendant's  failure  to  deliver  the  goods  was  shown  to  have  obliged 
the  plaintiff  to  close  its  manufacturing  plant,  the  plaintiff  was  entitled  to 
recover  as  damage  the  loss  of  rent  and  interest  on  the  capital  invested  in  the 
factory; 

Held,  further,  that  where  the  court  has  taken  a  special  verdict  which  is  rendered 
in  favor  of  the  plaintiff  and  then  dismisses  the  complaint,  and  there  are  no 
exceptions  taken  by  the  defendant  which  would  justify  the  Appellate  Division 
in  ordering  a  new  trial,  the  Appellate  Division  on  reversing  the  order  dismiss- 
ing the  complaint  should  direct  judgment  for  the  plaintiff  on  the  special 
verdict. 

Clarke  and  Scott,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  Mark  M.  Nicholls,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  17th  day  of  Febru- 
ary, 1905,  upon  the  dismissal  of  the  complaint  by  direction  of  the 
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court  after  a  trial  at  the  New  York  Trial  Term,  a  special  verdict  in 
favor  of  the  plaintiff  having  been  previously  rendered  bj  a  jury. 

George  T,  Hogg^  for  the  appellant. 

Joseph  P.  Cotton^  Jr.^  and  George  II.  Bartholomew^  for  the 
respondent. 

Inoraham,  J. : 

The  action  was  to  recover  the  damages  sustained  by  the  plaintiff  in 
consequence  of  a  breach  of  a  contract  for  the  sale  and  delivery  of  gal- 
vanized broom  wire.  By  the  contract,  a  copy  of  which  is  annexed 
to  the  complaint,  the  defendant  sold  to  the  plaintiff  400  barrels  No. 
21  galvanized  broom  wire,  "  Shipments  to  commence  upon  comple- 
tion of  present  contract ;  to  be  made  at  the  rate  of  6  to  8  barrels 
per  week,  the  entire  quantity  to  be  taken  prior  to  June  1st,  1902. 
*  *  *  Each  month's  shipment  to  be  treated  as  a  separate  and 
independent  contract.  »  *  ♦  Strikes,  differences  with  work- 
men, accidents  to  machinery  and  other  contingencies  beyond  the 
control  of  the  seller  to  be  sufficient  excuse  for  any  delay  in  ship- 
ment traceable  to  such  cause."  It  is  alleged  that  the  prior  contract 
was  completed  August  2,  1901,  and  that  the  defendant  failed  to 
deliver  to  the  plaintiff  during  the  weeks  ending  August  9,  16,  23, 
30,  September  6,  13,  20  and  27,  1901,  six  to  eight  barrels  in  each 
week  —  in  all  fortv-eia:ht  to  sixtv-fonr  barrels  of  wire,  but  deliv- 
ered  only  during  all  of  said  weeks  six  l>arrels  of  wire,  two  of  which 
were  delivoivd  on  August  30,  1901,  and  the  remaining  four  bar* 
rels  on  September  10,  1901,  and  utterly  failed  to  deliver  the  bal- 
ance of  sj\id  forty-two  to  fifty-eight  barrels  of  wire ;  that  "by  reason 
of  defendant's  failure  to  deliver  to  plaintiff  said  regular  weekly  ship- 
ments of  wire  as  provided  in  said  contract  *  *  »  plaintiff  was 
unable  to  continue  his  manufacture  of  flexible  tubing,  and  was 
compelled  to  stop  the  o|>erations  of  his  factory,  and  was  unable  to 
till  the  ordei-s  of  his  customers,  and  by  reason  of  the  premises  and 
dofondant's  failure  to  deliver  as  afores;ud  suffered  damages  in  the 
Kun\  of  Nino  thous:\nd  seven  hundreii  and  fifty  dollars  ($9,750.00)." 

The  answer  adiuittod  the  making  of  the  contract  and  that  the 
prior  oontraot  was  cv>nu>lotod  on  Auirust  2,  1901.  It  denied  the 
allogations  as  to  tho  doiivery  of  the  wire  JU)d  alleged  that  it  delivered 
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to  the  plaintiff  two  barrels  of  wire  on  August  twenty-second,  four 
barrels  on  August  thirty-first,  six  barrels  on  September  twentieth 
and  six  barrels  on  September  twenty-fifth,  and  made  other  ship- 
ments under  the  contract,  and  as  a  separate  defense  alleged  tliat  it 
was  understood  between  the  parties  that  the  plaintiff  was  to  notify 
the  defendant,  from  time  to  time,  of  the  amount  of  wire  it  desired 
to  be  shipped ;  that  the  plaintiff  did  not  notify  the  defendant  that  it 
desired  any  shipments  to  be  made  under  the  said  agreement,  other- 
wise than  as  such  shipments  were  made  by  the  defendant  as  particu- 
larly set  forth,  and  that  the  defendant  duly  complied  with  the  terms 
of  the  said  agreement  and  made  shipments  of  the  wire  therein 
mentioned  as  specified  by  the  plaintiff. 

The  plaintiff  testified  that  at  the  time  the  prior  contract  of 
October  5,  1900,  was  about  completed,  he  went  to  the  defendant's 
place  of  business  at  Cleveland,  O.,  and  saw  tlie  defendant's  repre- 
sentative; that  he  asked  the  defendant's  representative  if  the 
defendant  would  pay  attention  "  and  ship  me  the  wire  on  the  new 
contract  without  any  intermission  whatever.  He  said  he  would  ; " 
that  at  that  time  there  were  six  barrels  more  to  be  shipped  on  the 
old  contract,  and  that  was  immediately  shipped ;  that  there  wac  no 
place  in  the  market  to  get  No.  21  galvanized  wire,  except  from 
the  defendant ;  that  it  had  to  be  made  for  the  plaintiff,  otherwise 
lie  could  not  get  it;  that  tlio  defendant's  agent  was  taken  over 
tlie  plaintiff's  factory  and  shown  the  plant  and  was  told  that  tlie 
plaintiff  could  not  do  anything  without  the  w^ire ;  that  when  the 
contract  of  June,  1901,  was  made  tlio  plaintiff  told  the  defendant's 
agent  that  the  plaintiff  wanted  a  stated  amount  in  tlie  contract  as  to 
what  was  to  be  shipped  by  weekly  shipments ;  tliat  ho  expected  to 
be  very  busy ;  tliat  they  had  contracts  to  be  delivered  a  little  later, 
ill  September  and  October,  one  for  750,000  feet  of  tubing  to  be 
delivered  before  Januaiy,  1902,  and  specified  other  orders  that  he 
had ;  that  the  plaintiff  had  lost  liis  trade,  as  he  could  not  fill  the 
orders.  Tliere  was  other  proof  tending  to  show  that,  in  consequence 
of  the  failure  of  the  defendant  to  deliver  the  wires  as  required  by 
the  contract  at  the  rate  of  from  six  to  ciglit  barrels  per  week,  the 
plaintiff  was  unable  to  manufacture  the  tubing.  Sul)sequently  the 
court,  upon  motion  of  the  defendant,  struck  out  the  evidence  relat- 
ing to  the  plain tifFs  business  and  the  order  that  he  had  when  the  con- 
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tract  was  executed.  The  plaintifi  then  proved  the  rent  paid  for  \m 
factory,  with  his  investment  in  the  business ;  and  testified  that  during 
the  month  of  August  he  got  six  bari*els  of  wire  from  the  defendant, 
and  got  no  wire  during  the  month  of  September ;  that  in  conse- 
quence of  the  failure  of  the  defendant  to  deliver  the  wire  as  called 
for  by  the  contract,  he  was  compelled  to  suspend  his  business  and 
shut  down  his  factory  during  the  months  of  August  and  September. 

The  defendant's  representative  who  made  this  contract  on  June 
12,  1901,  was  called  as  a  witness  for  defendant.  He  denied  the 
testimony  of  the  plaintiff  as  to  the  conversation  at  the  time  the 
contract  was  made  and  testified  that  the  plaintiff  told  him  that  lie 
could  not  put  in  any  exact  specifications  as  to  the  quantity  to  be 
shipped  each  week,  but  would  let  the  defendant  know  about  it  later ; 
that  he  called  at  the  plaintiff's  place  of  business  about  the  twenty- 
fifth  of  June,  when  the  plaintiff  said  that  he  was  not  ready  to  place 
the  shipping  order  and  would  let  defendant  know  about  farther 
shipments ;  that  about  August  nineteenth  he  received  an  order  for 
six  bari'els  of  wire  to  be  shipped  at  once,  but  that  the  plaintiff's  repre- 
sentative would  give  no  standing  order  for  shipments.  The  letter 
from  the  plaintiff  to  the  defendant  of  August  20,  1901,  asking  why 
the  defendant  had  not  shipped  the  plaintiff  any  wire  under  the  con- 
tract, with  the  reply  of  the  defendant  on  August  24,  1901,  simply 
stating  that  two  barrels  had  been  shipped  and  the  balance  would 
follow  promptly,  rather  sustained  the  plaintiff's  vereion  of  the 
understanding  at  the  time  this  contract  was  made.  If  there  had 
been  any  such  understanding  as  testified  to  by  the  defendant's  wit- 
nesses the  defendant  in  answer  to  that  inquiry  would  have  stated 
that  as  they  were  not  to  ship  wire  until  ordered,  and  no  order  hav- 
ing been  given,  no  wire  had  been  shipped. 

The  court  submitted  specific  questions  of  fact  to  the  jury,  the 
first  being :  "  Did  the  plaintiff  or  his  son,  as  his  authorized  repre- 
sentative, at  some  interview  or  interviews,  during  the  month  <»f 
August,  1901,  state  to  any  agent  or  agents  of  the  defendant  that 
specifications  or  orders  or  directions  as  to  shipments  desired  by 
plaintiff  under  the  contract  of  June  the  12th,  1901,  would  thereafter 
be  sent  or  furnished  to  the  defendant? "  To  this  question  the  jury 
answered  ''  No  ;  "  and  that  answer,  being  sustained  by  the  evidence, 
I  think  justified  a  verdict  for  the  plaintiff. 
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The  defendant  claims  that  under  this  contract  they  were  only 
bonnd  to  furnish  the  wire  as  specifically  ordered  by  the  ' plaintiff. 
The  typewritten  portion  of  tlie  contract,  setting  forth  the  under- 
standings,  provided   that  the   plaintiff  purchased   and  agreed  to 
receive  from  the  American  Steel  and  Wire  Company  and  the  said 
American  Steel  and  Wire  Company  agreed  to  sell  to  the  plaintiff  400 
barrels  No.  21  galvanized  broom  wire  to  be  made  at  the  rate  of  six 
to  eight  barrels  per  week,  the  entire  quantity  to  be  taken  prior  to 
Jane  1,  1902.     Annexed  to  this  contract  were  printed  specifica- 
tions headed  "  Remarks,"  and  one  of  these  was :  "  The  purchaser 
shall  give  to  the  seller  specifications  for  goods  covering  shipments, 
not  less  than  ten  days  before  time  of  shipment."     The  claim  of  the 
defendant  is  that  this  printed  provision  qualifies  the  obligation  to 
ship  weekly,  so  that  the  obligation  of  the  defendant  for  the  weekly 
fihipments  only  commenced  upon  the  date  of  the  notification  by  the 
plaintiff.     It  will  be  noticed  that  the  total  amount  sold  was  400  bar- 
rels, and  of  these  it  was  provided  that  six  to  eight  barrels  should  be 
shipped  weekly.     The  express  provision  as  to  shipments  in  the  con- 
tract would  be  a  specification  by  the  purchaser  as  to  shipments  of 
eight  to  ten  barrels  per  week.     Assuming  that  eight  barrels  per 
week  were  shipped  for  the  balance  of  the  year,  from  August  second 
to  the  first  of  tlie  following  June,  there  would  be  a  considerable 
amount  in  addition  that  the  plaintiff  was  bound  to  take  before  the 
firet  of  June,  to  make  up  the  400  barrels  sold,  and  undoubtedly 
niider  this  provision,  before  the  plaintiff  could  place  the  defendant 
in  default  for  the  additional  amount,  he  would  have  to  give  the 
defendant  direction  as  to  shipments.     There  can  be  no  doubt  that 
if  the  defendant  had  gone  on  shipping  to  the  plaintiff  six  to  eight 
Imrrels  per  week,  the  plaintiff  would  have  been  bound  to  receive 
tliem,  even  though  he  liad  not  ordered  them.     So,  I  think,  the 
defendant  was  required  under  the  contract  to  ship  to  the  plaintiff 
at  least  six  barrels  of  wire  per  week,  and  a  failure  to  ship  this  wire 
was  a  breach  of  the  contract.     The  obligation  to  ^hip  from  six  to 
eight  barrels  per  week  was  absolute,  and  the  printed  "remarks"  at 
the  end  of  the  contract  would  only  refer  to  a  case  where  the  pro- 
vision of  the  contract  contained  no  specific  obligation  as  to  the  shii)- 
,    tnent«,  for-where  the  contract  expressly  provided  when  the  defendant 
was  to  ship  the  wire  sold  no  further  directions  were  required.     The 
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defendant  gave  testimony  tending  to  show  that  after  the  time  at 
which  these  shipments  were  to  commence  the  plaintiff,  in  substance, 
requested  a  delay  of  the  shipment,  and  that  the  defendant,  acting 
on  that  request,  had  suspended  shipments  until  it  received  direc- 
tions from  the  plaintiff.  If  this  was  true,  it  would  justify  the 
defendant  in  suspending  shipments  and  estop  the  plaintiff  from 
claiming  that  such  a  failure  to  ship  was  a  breach  of  the  contract ; 
but  the  jury  has  found  against  the  defendant  upon  this  question, 
and  their  verdict  is  controlling.  Upon  the  finding  of  the  jury  upon 
this  question  submitted  to  them,  therefore,  I  think,  the  plaintiff 
was  entitled  to  a  verdict  for  the  damages  that  he  sustained  in  con- 
sequence of  the  failure  of  the  defendant  to  deliver  the  wire  as 
provided  for  by  the  contract. 

The  next  question  relates  to  the  measure  of  damages.  The  plain- 
tiff sought  to  recover  from  the  defendant  the  profits  upon  contracts 
that  it  had  lost  in  consequence  of  his  failure  to  procure  the  wire 
which  was  necessary  for  the  completion  of  the  contracts.  The  court 
ruled  that  the  plaintiff  could  not  recover  for  any  loss  of  profits  upon 
these  contracts,  and  as  the  plaintiff  does  not  complain  of  this  ruling, 
it  is  not  necessary  to  consider  the  question  as  to  whether  this  item 
of  damages  was  proper.  Tlie  plaintiff,  however,  alleged  in  addi- 
tion to  the  damages  in  relation  to  the  contracts  with  its  customers, 
that  by  reason  of  the  defendant's  failure  to  deliver  to  the  plaintiff 
the  weekly  shipments  of  wire  as  provided  for  in  said  contract,  lie 
was  unable  to  continue  his  manufacture  of  flexible  tubing,  and  was 
compelled  to  stop  the  operations  of  liis  factory  ;  and  the  court  sub- 
mitted to  the  jury  the  question  as  to  whether  the  plaintiff  was  obliged 
to  suspend  tlie  operation  of  its  factory  for  some  weeks  by  reason  of 
the  fact  that  he  did  not  receive  delivery  of  the  wire  from  the  defend- 
ant, and  whether  the  plaintiff  sustained  damage  by  reason  of  such 
suspension  of  the  operation  of  the  factory,  to  which  they  answered, 
yes,  the  jury  found  that  the  plaintiff  had  sustained  damages  for  loss 
of  rent  of  $624:99  and  six  per  cent  interest  on  the  capital  invested 
in  tliis  factory  of  $172.60,  making  a  total  of  $749.49. 

This  finding  was  sustained  by  the  evidence,  and  it  seems  to  me 
that  tlie  profits  of  the  business  being  eliminated,  as  they  had  been  by 
the  ruling  of  the  court,  the  plaintiff  was  entitled  to  recover  these 
items  of  damages  which  were  the  direct  loss  to  him  by  the  suspen- 
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sion  of  liis  business  in  consequence  of  the  failure  to  receive  the  wire. 
The  evidence  showed  tlmt  if  he  had  been  able  to  continue  liis  busi- 
ness lie  would  have  been  able  to  use  the  building  and  the  machinery 
ill  carrying  out  the  contracts  for  the  tubing.  By  the  breach  of  the 
contract  the  plaintiff's  business  was  suspended,  and  during  the 
p3riod  of  suspension  he  was  compelled  to  pay  the  rent,  and  lost  the 
interest  of  the  money  invested  in  the  factory,  and  was  prevented 
from  making  the  profits  which  would  usually  flow  from  a  successful 
prosecution  of  his  business.  The  building  and  the  capital  invested 
were  rendered  im productive  by  reason  of  the  breach  by  the  defend- 
ant of  the  contract,  and  it  seems  to  me  that  plaintiff  was  at  least 
entitled  to  be  repaid  this  money  that  he  had  been  compelled  to  pay 
for  the  property  which  he  was  unable  to  use  in  tlie  prosecution 
of  his  business  by  reason  of  the  breach  of  the  contract  by  the 
defendant. 

There  are  no  exceptions  taken  by  the  defendant  in  the  case  which 
wonld  justify  the  court  in  ordering  a  new  trial,  and  I  think  that  the 
judgment  entered  upon  the  dismissal  of  the  complaint  should  be 
reversed  and  judgment  directed  for  the  plaintiff  upon  the  verdict, 
with  costs  in  this  court  and  in  the  court  below. 

Patterson,  P.  J.,  and  Laughlin,  J.,  concurred ;  Clarke  and 
Scott,  J  J.,  dissented.. 

Judgment  reversed,  with  costs,  and  judgment  ordered  for  plaintiff, 
with  costs.     Order  filed. 


Ema-nuel  J.  Myers  and  Others,  Appellants,  v.  Bernhard  Lederer 
and  William  Lederer,  Respondents,  Impleaded  with  Henry 
Lichtenstein  and  Others,  Defendants. 

First  Department,  January  11,  1907. 

Pleading  —  improper  joi&der  of  actions  to  recover  value  of  legal  services 
rendered  to  several  defendants. 

When  plaintiflPs  allege  that  they  rendered  services  as  attorneys  and  counselors  at 
law  in  and  about  the  formation  and  organization  of  a  corx)oration  to  take  over 
the  business  of  several  firms  manufacturing  in  a  certain  line  of  business,  and 
allege  that  they  were  retained  -by  members  of  various  separate  firms  who 
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desired  to  become  parties  to  the  corporation,  the  actions  upon  the  several  and 

separate  contracts  of  employment  cannot  be  Joined  in  one  complaint. 
In  order  that  several  causes  of  action  may  be  united  it  must  appear  upon  the 

face  of  the  complaint  that  the  causes  so  united  affect  all  the  parties  to  the 

action,  except  as  otherwise  prescribed  by  law. 
When  the  severance  of  such  causes  of  action  is  required  the  plaintiff  "w^ill  be 

granted  leave  to  amend  on  payment  of  costs. 

Appeal  by  the  plaintiffs,  Emanuel  J.  Myers  and  others,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants  L^derer,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  14th  day  of  September,  1906,  upon  the  decision 
of  the  court,  rendered  after  a  trial  at  the  New  York  Special  Term, 
sustaining  the  said  defendants'  demurrer  to  the  amended  complaint 
as  improperly  uniting  several  causes  of  action. 

Etiiamiel  J.  Myera^  for  the  appellants. 

Abraham  Grvher^  for  the  respondents. 

Ingraham,  J. : 

This  action  was  brought  to  recover  for  legal  services  rendered  by 
the  plaintiffs  as  attorneys  and  counselors  at  law.  Tlie  complaint 
alleges  that  prioV  to  the  month  of  April,  1902,  at  various  times 
mentioned,  various  pereons,  some  of  whom  are  defendants  and  some 
of  whom  are  not,  retained  the  plaintiffs  to  perform  certain  profes- 
sional services  in  and  about  the  formation  and  organization  of  a  cor- 
poration under  the  laws  of  the  State  of  New  York  to  take  over  the 
business  of  the  said  firms,  who  were  engaged  in  the  manufacture  and 
sale  of  clotli  hats  and  caps  in  the  city  of  New  York  and  otlier  firms 
engaged  in  the  same  line  of  business..  The  5th  paragraph  alleged 
tliat  in  the  month  of  April,  1902,  seven  of  the  defendants,  who 
composed  the  firms  of  Simonson  ife  Pachner  and  H.  Lichtenstein  & 
Sons,  retained  and  employed  the  said  plaintiffs  to  render  and  per- 
form professional  services  as  attorneys  and  counselors  at  law  in  and 
about  the  matter  of  the  proposed  corporation,  and  in  consideration 
of  the  said  plaintiffs  accepting  saiJ  retainer  and  of  performing  said 
services  in  s^uch  matter,  undertook,  promised  and  agreed  to  pay  the 
plaintiffs  the  reasonable  value  of  the  services  to  l)e  rendered  therein, 
and  also  to  pay  the  reasonable  value  of  the  services  theretofore  ren- 
df^red  as  alleged  in  former  paragraphs  of  the  complaint ;  that  there- 
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upon  and  in  consideration  of  Buch  promise  the  plaintiffs  accepted 
such  retainer  and  entered  upon  the  perfonnance  thereof,  and  the 
defendants  named  therenpon  promised  and  agreed  to  pay  the  said 
plaintiffs  the  rea^nable  value  of  the  said  services  pei'forined  prior 
to  the  month  of  April,  1902,  to  all  of  the  persons  thereinbefore 
mentioned  and  for  the  reasonable  yalae  of  the  services  to  be  there- 
after rendered.  There  was  hero  alleged  a  cause  of  action  agaiast 
the  defendants  composing  >the  two  firms  of  Simonson  &  Pachner 
and  H.  Liehtenstein  &  Sons  upon  an  independent  contract. 

The  6th  pai*agraph  alleges  that  thereafter  and  in  and  about  the 
month  of  April,  1902,  two  defendants,  composing  the  firm  of  Simon 
&  Leidersdorf,  desiring  to  become  parties  to  the  proposed  incorpo- 
ration and  parties  to  and  interested  in  the  said  matter,  united  with 
the  parties  mentioned  in  the  5th  paragraph  of  the  complaint,  and 
retained  and  employed  the  plaintiffs  to  render  and  perform  profes- 
sional services  as  attorneys  and  counselors  at  law  in  and  about  the 
matter  of  the  proposed  corporation,  and  further  alleged  a  promise 
to  pay  for  the  services  thereafter  rendered,  and  also  for  the  services 
alleged  to  have  been  rendered  by  the  plaintiffs  under  the  retainers 
l)efore  alleged,  and  that  these  defendants  also  agreed  to  pay  to  the 
plaintiffs  the  reasonable  value  of  the  services  rendered  prior  to  the 
month  of  April,  1902.  There  was  here  alleged  a  cause  of  action 
based  upon  another  contract  by  which  two  defendants  also  agreed 
to  pay  for  the  services  performed  or  to  be  performed.  And  the 
7th  paragraph  of  the  complaint  alleged  that  thereafter,  and  in  and 
about  the  month  of  May,  1902,  two  defendants,  copartners  under 
the  name  of  Seff  &  Lauteratein,  desiring  to  become  parties  to  the 
said  corporation  and  parties  to  and  interested  in  the  said  matter, 
united  with  the  parties  mentioned  in  the  former  paragraphs  of  the 
complaint  and  made  with  the  plaintiffs  the  same  contract  as  alleged 
in  the  5th  and  6th  paragraphs  of  the  complaint. 

The  8th  paragraph  of  the  complaint  alleges  that  in  and  about  the 
month  of  July,  1902,  two  defendants,  Bernhard  Lederer  and  William 
Lederer  (the  demurring  defendants),  desiring  to  become  parties  to 
the  proposed  corporation  and  parties  to  and  interested  in  the  said 
matter,  united  with  the  parties  mentioned  in  the  5th,  6th  and  7th 
paragraphs  of  the  complaint,  and  retained  and  employed  the  said 
plaintiffs  to  render  and  perform  professional  services  as  attorneys 
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and  counselord  tit  law,  and  made  with  them  the  same  contract  as 
that  alleged  in  the  other  paragraphs  of  the  complaint. 

The  complaint  then  alleged  that  the  plaintiffs  accepted  the 
retainers  mentioned  in  the  5th,  6th,  7th  and  8th  paragraphs  of  the 
complaint,  and  performed  the  services  required  from  the  mouth  of 
April,  1902,  to  July  25,  1902,  which  services  were  worth  the  sum 
of  $20,000,  and  seek  to  recover  against  all  of  the  defendants  jointly 
a  judgment  for  that  amount. 

The  defendants  Lederer  demurred  to  this  complaint  as  improperly 
uniting  several  causes  of  action,  and  that  demurrer  was  sustained. 

It  is  quite  clear  that  there  were  here  at  least  four  causes  of  action 
alleged,  based  upon  sepamte  and  several  contracts  of  employment 
Each  group  of  defendants  who  made  a  joint  promise  are  responsible 
for  the  contract  that  they  made,  but  the  defendants  who  did  not 
join  in  the  contract  made  by  such  group  are  not  responsible  for 
that  contract.  Section  484:  of  the  Code  of  Civil  Procedure  provides 
that  in  order  to  unite  several  causes  of  action  it  must  appear  upon 
the  face  of  tlie  complaint  that  all  of  the  causes  of  action  so  united, 
except  as  otherwise  prescribed  by  law,  affect  all  the  parties  to  the 
action.  This  question  was  presented  in  GoldmarJc  v.  Magnolia 
Metal  Co.  (30  App.  Div.  580).  We  think  there  is  no  doubt  but 
that  there  were  here  alleged  four  separate  causes  of  action  based 
upon  four  independent  contracts,  and  that  all  of  the  defendants 
were  not  affected  by  all  of  the  causes  of  action  alleged,  and  that, 
therefore,  the  denmrrer  was  properly  sustained. 

The  plaintiffs  contend  that  the  judgment  is  erroneous  because  it 
requires  them  to  divide  this  action  into  four  separate  actions,  and 
does  not  give  them  leave  to  amend.  Section  497  of  the  Code  of 
Civil  Procedure  authorizes  this  judgment,  and,  therefore,  it  was  not 
error. 

The  judgment  should  be  affirmed,  with  costs,  but  as  the  plaintiffs 
now  ask  for  leave  to  amend,  such  leave  is  granted  and  plaintiffs 
may  amend  the  complaint  within  twenty  days  upon  payment  of 
costs  in  this  court  and  in  the  court  below. 

Patterson,  P.  J.,  Laughlin,  Clarke  and  Scott,  J  J.,  concurred. 

Judgment  atlinned,  with  costs,  with  leave  to  plaintiffs  to  amend  on 
payment  of  costs  in  this  court  and  in  the  court  below.     Order  filed. 
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f 
Emanuel  J.  Myers  and  Others,  Appellants,  v.  Harris  Seff  and 
IsiDOR    Ladterstein,    Respondents,    Impleaded   with     Henry 
LrcHTENSTEiN  and  Qthers,  Defendants.* 

First  Department,  January  11,  1907, 

Appeal  by  the  plaintiffs,  Emanuel  J.  Myers  and  others,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  Harris  Seff  and  Isidor  Lauterstein,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  4th  day  of  Septem- 
ber, 1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  New  York  Special  Term,  sustaining  the  said  defendants'  demur- 
rer to  the  amended  complaint  on  the  ground  that  several  causes  of 
action  have  been  improperly  united. 

Fmanttel  J.  Myera^  for  the  appellants. 

Leon  Zautersteifiy  for  the  respondents. 

Inosaham,  J. : 

The  question  presented  in  this  case  is  the  same  as  that  presented 
in  Myers  v.  Lederer  (117  App.  Div.  27)  decided  herewith.  For 
the  reasons  there  stated  the  judgment  appealed  from  must  be 
affirmed,  with  costs,  with  leave  to  the  plaintiffs,  however,  to  serve  an 
amended  complaint  within  twenty  days  upon  payment  of  costs  in 
this  court  and  in  the  court  below. 

Patterson,  P.  J,,  Laughlin,  Clarke  and  Scott,  JJ,,  concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  plaintiffs  to  amend 
on  payment  of  costs  in  this  court  and  in  the  court  below.  Order 
iaed. 

♦See  Mytfn  v.  Lederer  (ante,  p.  27). 
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Edward  Blewett  and  Others,  Respondents,  v.  Colgatb  Hoyt 
Appellant,  Impleaded  with  Leigh  Hunt,  Defendant. 

First  Department,  January  11,  1007. 

Practice  —  when  case  on  appeal  shoxild  contain  gprounds  of  motion  to 
dismiss  the  complaint. 

When  at  trial  the  plaintiff  moves  for  the  direction  of  a  verdict  and  the  defendant 
moves  for  the  dismissal  of  the  complaint,  and  in  the  alternative  for  a  direction 
of  verdict  for  plaintiff  for  nominal  damages  and  the  court  directs  judgment 
for  the  plaintiff,  the  case  on  appeal  should  state  the  grounds  upon  which  the 
defendant  moved  to  dismiss  the  complaint  and  for  the  direction  of  a  verdict, 
so  that  there  can  be  no  question  that  he  waived  any  position  which  he  was 
entitled  to  take. 

Appeal  by  the  defendant,  Colgate  Hoyt,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  7tli 
day  of  December,  1906,  denying  the  said  defendant's  motion  to 
resettle  the  case  on  aj^peal  herein. 

William  D,  Guthrie^  for  the  appellant, 

George  F.  Ilarriinan^  for  the  respondents. 

Ingraham,  J. : 

The  question  presented  on  this  appeal  is  whether  the  case  on 
appeal  should  contain  the  grounds  upon  which  counsel  for  the 
defendant  Hoyt  moved  to  dismiss  the  complaint.  It  seems  that 
after  the  plaintiff  rested,  counsel  for  the  defendant  Hoyt  made  a 
motion  to  dismiss  the  complaint,  stating  at  large  seven  grounds 
upon  which  that  motion  was  based.  From  the  stenographer's 
minutes  it  appears  that  he  commenced  his  argument  and  continued 
until  recess,  when  the  argument  was  suspended ;  that  after  recess 
counsel  for  the  defendant  Hoyt  said:  "I  desire  testate  that  the 
defendants  rest  upon  the  plaintiffs'  case."  The  plaintiffs  then  made 
a  motion  to  strike  out  portions  of  the  testimony,  and  then  made  a 
motion  to  direct  a  verdict  for  the  plaintiffs.  The  court  then  said  : 
"  Now  the  question  is  on  the  motion  of  the  plaintiffs  and  the 
defendant  Hunt  and  for  the  direction  of  a  verdict  against    the 


% 


Digitized  by  LjOOQ IC 


BLEWErr  V.  Hott.  33 


App.  Div.]  First  Department,  January,  1907. 

defendant  Hoyt.  Yoar  motion,  Mr.  Guthrie,  is  still  to  dismiss  the 
complaint,"  to  wliich  Mr.  Gutlirie  replied:  "My  motion  is  first  to 
dismiss  the  complaint,  in  the  alternative,  a  ruling  that  the  plaintiffs 
ill  no  event  are  entitled  to  recover  more  than  nominal  damages." 
The  conrt  then,  after  stating  the  several  motions,  said  :  "  I  will 
hear  Mr.  Guthrie,  I  think,  since  he  had  the  floor  and  has  started. 
Does  not  this  take  the  question  away  from  the  jury,  gentlemen  ?  I 
think  it  does,  and  we  have  quite  an  important  question  here." 
After  further  discussion  the  court  held  that  these  several  motions 
made  a  question  of  law  for  tlie  court,  when  the  jury  seems  to  have 
been  discharged  without  ohjection,  and  counsel  for  the  defendant 
continued  this  motion  to  dismiss  the  complaint. 

It  appears  that  a  long  discussion  followed,  counsel  for  all  of 
the  parties  being  heard.  The  court  subsequently  denied  the 
defendant's  motions  to  dismiss  the  complaint  or  to  direct  a  verdict 
for  nominal  damages,  and  granted  the  motion  of  the  plaintiffs  for 
judgment  for  the  full  amount  clahned,  and  subsequently  filed  a 
decision  in  favor  of  the  plaintiffs  upon  which  judgment  was 
entered.  The  case  on  appeal  as  settled,  merely  stated  that  theplaiu- 
tiflfs  moved  for  the  direction  of  a  verdict  for  the  plaintiflEs,  and 
counsel  for  the  defendant  Hunt  joined  in  that  motion,  and  the 
defendant  Hoyt  moved  for  the  direction  of  a  verdict  in  his  favor. 
There  was  no  statement  of  the  grounds  upon  which  the  defendant 
Hoyt  made  his  motion  and  which  was  considered  by  the  trial  court. 
I  think  this  motion  should  have  been  granted  so  that  the  case  should 
contain  a  statement  of  the  motion  made  by  the  defendant  Hoyt  and 
the  grounds  upon  which  it  was  made.  On  an  appeal  in  a  case  of 
thiQ  kind  it  is  often  important  to  have  the  grounds  lipon  which  a 
motion  for  the  dismissal  of  the  complaint  or  for  the  direction  of  a 
verdict  was  made,  so  that  there  can  be  no  question  of  a  waiver  of 
any  position  which  the  defendant  was  entitled  to  take.  The  state- 
ment in  the  affidavits  and  the  stenographer's  minutes  of  what  hap- 
pened upon  the  trial  shows  that  the  defendant  Hoyt's  motion  was 
upon  the  grounds  stated  by  him  on  his  motion  to  dismiss  at  the 
close  of  the  plaintiffs'  case.  It  is  true  that  after  the  motion  was 
made  the  situation  was  somewhat  changed  by  the  defendant  rest- 
ing ;  bat  after  the  defendant  had  rested  and  the  plaintiffs  had  made 
App.  Div.— Vol.  CXVIL        3 
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their  motion  for  the  direction  of  a  verdict,  the  defendant  Hoyt  con- 
tinued his  argument  of  the  motion  that  he  liad  made,  based  upon  the 
same  grounds  that  he  had  stated  when  the  motion  was  to  dismiss 
the  complaint  at  the  end  of  the  plaintiff's  case.  It  is  only  just  to 
the  defendant  Hoyt  that  this  situation  should  distinctly  appear. 
The  motion  to  resettle  the  case  was  not  denied  upon  a  dispute  as  to 
what  actually  happened  upon  the  trial,  but  from  the  memorandum 
of  the  learned  trial  judge  it  would  seem  to  have  been  based  upon 
the  fact  that  the  case  in  its  present  condition  was  settled  by'  con- 
sent. No  affidavit  was  submitted  by  the  plaintiffs  in  opposition  to 
this  motion  and  no  question  of  fact  is  presented. 

The  order  appealed  from  should  be  reversed  and  the  motion  to 
resettle  the  case  granted  so  that  the  grounds  of  the  (defendant  Hoyt's 
motion  to  dismiss  the  complaint  should  be  inserted  in  the  case,  with 
ten  dollars  costs  and  disbursements. 

Patterson,  Laughlin,  Clarke  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  as  stated  in  opinion.     Settle  order  on  notice. 


Empire  Trust  Company,  Appellant,  v.  Franklin  R.  Magee, 

Respondent. 

First  Department,  January  11,  1907. 

Bills  and  notes  —  when  action  by  holder  not  barred  by  prior  action  of 
third  party  on  same  note  — when  lack  of  consideration  between  maker 
and  other  party  in  collateral  transaction  not  available  against  holder 
—  pleading  —  failure  to  repeat  allegations  in  separate  defense. 

In  an  action  upon  a  promissory  note  made  by  the  defendant  to  his  own  order 
and  indorsed  and  delivered  to  the  plaintiff  bank  for  value,  it  is  no  defense  to 
allege  that  a  third  party,  president  of  the  bank,  had  brought  suit  to  recover 
the  amount  of  the  consideration  oi  *^he  note,  to  which  action  the  bank  was  not 
a  party,  even  though  the  bank  is  alleged  to  have  been  the  agent  of  its  president 
and  to  have  advanced  the  money  paid  as  consideration  for  the  note  at  the 
request  of  the  president. 

Under  the  same  circumstances  it  is  no  defense  to  allege  that  there  was  a  failure  o£ 
consideration  for  the  note  between  the  maker  and  the  president  by  reason  of  a 
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failure  to  complete  buikiing  plans  in  relation  to  which  the  consideration  of  the 
note  was  paid,  of  which  fact  the  holder  Imd  knowledge. 

When  a  com  plaint  by  a  holder  of  the  promissory  note  alleges  that  it  was  made 
and  delivered  to  the  holder  for  value,  it  is  no  defense  to  allege  as  a  separate 
defense  that  there  was  a  failure  of  consideration  for  the  note  between  the 
maker  and  a  third  party,  if  the  considenition  between  the  maker  and  holder  is 
not  dtnled  in  such  separate  defense. 

Each  separate  defense  must  be  construed  as  a  whole,  and  the  allegations  of  the 
complaint  nut  denied  in  each  separate  defense  are,  for  the  piirpose  of  the  suffi- 
ciency of  such  defense,  to  be  treated  as  admitted.  Thus,  the  defense  of  the 
lack  of  consideration  aforesaid  is  not  good,  if  the  liolder's  allegation  that  the 
note  was  delivered  to  it  for  value  is  not  denied  in  the  separate  defense  but  only 
in  a  prior  portion  of  the  answer. 

Appeal  by  the  plaintiff,  the  Empire  Trust  Company,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  .the  county  of  New 
York  on  the  8th  day  of  May,  1906,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  overruling 
the  plaintiff's  demurrer  to  two  separate  defenses  set  up. in  the 
answer. 

Robert  L,  Wensley^  for  the  appellant. 

George  D,  BeatUjs^  for  the  respondent. 

Ixoraham,  J. : 

Tlie  action  was  upon  a  promissory  note.  The  2d  clause  of  the 
complaint  alleges  that  "  on  or  about  the  18th  day  of  September, 
1905,  defendant  made  his  certain  promissory  note  in  writing,  dated 
on  that  day,  whereby  for  value  received,  he  pron>ised  to  pay  to  the 
order  of  himself,  one  month  after  said  date,  the  sum  of  seven  hun- 
dred dollars  at  Empire  Trust  Company,  New  York  City,  with  inter- 
est at  six  per  cent  per  annum ;  and  said  defendant  on  or  about  said 
date,  duly  indorsed  the  said  note  and  for  value  delivered  the  same 
to  the  plaintiff,  who  is  now  the  owner  and  holder  thereof." 

The  answer  denies  that  "  the  allegations  contained  in  paragraph 
*  Second'  of  said  complaint  which  allege  that  defendaTit  made  his 
certain  promissory  note  for  value  received  and  denies  that  for  value 
he  delivered  the  same  to  plaintiff." 

The  other  allegation  of  the  complaint  being  admitted,  it  follows 
that  the  defendant  does  not  deny  that  he  made  tlie  promissory  note 
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and  delivered  the  same  to  the  plaintiff,  the  denial  only  being  that  he 
made  tlie  note  for  value  and  for  value  delivered  the  same  to  the 
plaintiff. 

The  first  defense  alleged  is  that  at  the  commencement  of  this 
action  there  was  pending  an  action  in  the  Supreme  Court  between 
parties  who,  though  nominally  different,  are  in  reality  the  same  as 
in  this  action,  and  for  the  same  cause  as  that  set  forth  in  the  com- 
plaint herein,  namely,  to  recover  the  sum  of  $700,  alleged  to  have 
been  advanced  to  defendant  by  Le  Roy  W.  Baldwin,  which  sum  is 
the  alleged  consideration  for  the  note  set  forth  in  the  complaint 
herein ;  that  in  reference  to  said  alleged  claim  of  $700  for  which 
said  note  was  given,  the  plaintiff  herein  represents  and  is  the  agent 
of  said  I^  Roy  W.  Baldwin ;  that  plaintiff  herein  had  notice  and 
knowledge  o^  all  the  facts  in  reference  thereto,  and  if  it  advanced 
any  money  on  said  note,  it  did  so  at  the  request  and  for  the  account 
of  said  Le  Roy  W.  Baldwin,  its  president.  The  second  defense 
alleged  that  the  Brunswick  Construction  Company  and  Le  Roy  W. 
Baldwin,  president  of  the  plaintiff  herein,  and  certain  other  inter- 
ested parties,  entered  into  an  operation,  the  avowed  purpose  of  which 
was  to  build  a  hotel  and  to  pay  for  the  same  by  the  issue  of  certain 
bonds;  that  said  persons  agreed  to  underwrite  a  certain  portion  of 
said  bonds,  and  in  furtherance  of  their  purpose  obtained  a  loan  of 
certain  moneys,  out  of  which  was  paid  to  said  persons  certain  sums 
of  money  as  a  bonus  or  compensation  for  underwriting  said  bonds ; 
that  through  tlio  negotiation  of  some  outside  party  as  broker,  said 
Le  Roy  W.  Baldwin,  and  said  defendant,  entered  into  an  agreement 
dated  September  3,  1903,  by  the  terms  of  which  said  defendant 
agreed  to  save,  indemnify  and  hold  the  said  Le  Roy  W.  Baldwin 
harmless,  under  and  by  virtue  of  and  as  a  party  to  said  underwritten 
agreement,  to  the  extent  of  $20,000  of  the  bonds  of  the  said  Bruns- 
wick Construction  Company ;  that  tlie  said  platis  aiid  purposes  of 
the  said  persons  failed  and  said  hotel  was  not  constructed,  and  that 
the  terms  and  coiiditions  of  the  alleged  agreements  entered  into  in 
connection  with  the  said  undertaking  have  not  been  carried  out  or 
complied  with,  and  that  the  said  Baldwin  was  not  really  and  actually 
compelled  to  pay  out  and  advance  on  his  own  account  any  cash  or 
inonevs,  and  has  not  really  suffered  any  damage,  nor  has  plaintiff  on 
his  own  behalf;  that  no  bonds  have  been  issued  in  accordance  with 
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the  purposes  above  set  forth,  and  that  the  whole  negotiations  and 
everything  connected  therewitli  are  entirely  witliin  the  control  of 
said  Le  Roy  W.  Baldwin,  and  his  intimate  associates,  in  sncii  a 
way  that  said  plaintiff  has  suffered  no  damage  whatever ;  that  by 
reason  of  the  facts  set  forth,  the  consideration  of  said  note  utterly 
failed,  of  all  of  which  facts  the  plaintiff  herein  and  said  Le  Roy  W. 
Baldwin  were  cognizant;  that  the  plaintiff  herein  had  knowledge 
and  notice  of  all  said  facts,  and  if  it  advanced  any  money  on  said 
note  it  did  so  simply  at  the  request  and  for  the  account  of  Le  Roy 
W.  Baldwin,  its  president.  To  these  two  separate  defenses  plaintiff 
interposed  demurrers  which  were  overruled. 

I  do  not  think  that  the  first  defense  is  suflBcient.  The  action  is 
on  a  promissory  note  made  by  the  defendant  to  his  own  order,  and 
indorsed  and  delivered  by  him  to  the  plaintiff  for  value.  This  sepa- 
rate defense  does  not  deny  any  of  these  allegations.  It  is  alleged 
tliat  Baldwin  had  brought  a  suit  to  recover  the  sum  of  $700  alleged 
to  have  been  advanced  to  defendant  by  Baldwin,  which  sum  is  thf 
alleged  consideration  for  the  note,  but  the  defense  not  having 
denied  that  the  note  was  delivered  to  the  plaintiff  for  value,  a 
recovery  in  Baldwin's  action,  to  which  the  plaintiff  is  not  a  party^ 
could  not  be  a  bar  to  an  action  on  the  note.  Tlie  fact  that  th^ 
plaintiff  is  the  agent  of  Baldwin,  and  advanced  the  money  paid  as 
the  consideration  for  the  note  at  the  request  of  Baldwin,  does  not 
affect  the  liability  of  the  defendant  on  the  note. 

Nor  do  I  think  that  the  facts  alleged  in  the  second  defense  are 
sufficient.  This  defense  fails  to  deny  the  allegations  of  the  com- 
plaint that  the  note  was  made  by  the  defendant  for  value,  and 
delivered  to  the  plaintiff  for  value.  It  alleges  certain  facts,  and 
that  by  reason  of  such  facts  the  consideration  of  such  note  utterly 
failed.  But  these  facts  had  nothing  to  do  with  the  plaintiff  and  do 
not  either  expressly  or  by  implication  deny  that  the  defendant 
delivered  the  note  to  the  plaintiff  for  value,  and  that  the  plaintiff  is 
now  the  holder  and  owner  of  it.  Whether  Baldwin,  president  of 
the  plaintiff,  or  the  other  persons  not  named  who  entered  into  the 
arrangement  to  build  the  hotel  were  compelled  to  advance  any 
moneys  or  suffered  any  injury  in  consequence  of  the  failure  of  the 
parties  interested  to  construct  the  hotel  is  entirely  immaterial  and 
does  not  tend  in  any  way  to  controvert  the  allegations  of  the  com* 
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plaint,  that  the  defendant  delivered  the  note  to  the  plaintiflE  for 
vahie. 

Nor  is  it  a  defense  to  an  action  on  the  note  that  if  tlic  plaintiff 
advanced  any  money  on  said  note  it  did  so  at  the  request  and  for 
the  account  of  said  Baldwin,  its  president.  The  defendant  having 
executed  and  deUvered  the  note  to  the  plaintiff,  the  sole  question  is 
whether  or  not  there  was  any  consideration  as  between  the  plaintiff 
and  the  defendant.  All  the  allegations  of  fact  as  to  the  relation  of 
the  defendant  and  others  with  a  corporation  organized  to  construct 
the  hotel  and  the  agreement  between  these  third  parties  in  relation 
tlicrcto  are  entirely  immaterial.  The  sole  defense  attempted  to  be 
set  up  here  is  the  failure  of  consideration  and  none  of  the  facts 
alleged  tend  to  show  that  as  between  the  plaintiff  and  the  maker  of 
the  note  tliere  was  no  consideration.  The  rule  is  now  settled  that 
each  separate  defense  must  be  construed  as  a  whole  and  that  the 
allegations  of  the  complaint  not  denied  in  such  separate  defense 
are,  for  the  purpose  of  the  suflBciency  of  such  defense,  to  be  treated 
as  admitted.  {Douglass  v.  Phenix  In^s,  Co,^  138  N.  Y.  209.)  And 
as  neither  of  these  defenses  are  sufficient  upon  their  face  without 
reference  to  other  parts  of  the  answer,  the  demurrer  should  have 
been  sustained. 

It  follows  that  the  judgment  should  be  reversed,  with  costs,  and 
the  demurrer  sustained,  with  costs,  with  leave  to  the  defendant  to 
amend  the  answer  witliin  twenty  days  on  payment  of  costs  in  this 
court  and  in  the  court  below. 

Patterson,  Laughlin,  Clarke  and  Scott,  JJ.,  concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  wdth  leave  to  defendant  to  amend  on  payment  of  costs  in  this 
court  and  in  the  court  below. 
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Dethlef  C.  Hansen,  Appellant,  v.  Thomas  F.  Walsh,  Respondent. 

First  Department,  January  11,  1907. 

Practice  —  flekilure  to  serve  printed  papers  on  appeal  —  opening  defiaiilt. 

The  preparation,  settlement  and  filing  of  a  case  or  bill  of  exceptions  is  part  of 
the  record  of  the  court  below  and  the  opening  of  a  default  in  these  respects  is 
with  the  Special  Term.  But  after  the  case  is  settled  and  filed,  the  filing  and  serv- 
ice of  the  printed  papers  upon  which  an  appeal  is  heard  are  part  of  the  appeal 
and  the  opening  of  any  default  therein  lies  with  the  Appellate  Division. 

Appeal  by  the  plaintiff,  Dethlef.  C.  Hansen,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  oflBce  of  the  clerk  of  the  county  of  New  York  on  the  25tli 
day  of  June,  1906,  denying  the  plaintiff's  motion  to  open  liis  default 
in  failing  to  serve  printed  papers  on  appeal  from  an  order  denying 
plaintiff's  motion  to  place  this  action  on  the  preferred  calendar. 

A.  c/.  DittenhoefeTy  for  the  appellant. 

John  D,  Lindsay y  for  the  respondent. 

Inoraham,  J. : 

The  action  was  for  libel  and  tlie  plaintiff  made  a  motion  for  a 
preference.  This  motion  was  denied,  and  from  the  order  entered 
upon  that  denial  the  plaintiff  appealed.  The  plaintiff  failed  to  sei  ve 
the  printed  copies  of  the  papers  upon  the  appeal,  as  required  by 
rule  41  of  the  General  Kules  of  Practice,  whereupon  he  made  a 
motion  at  the  Special  Term  to  be  relieved  from  the  default.  This 
default  was  in  failing  to  file  with  the  clerk  of  this  court  and  servo 
upon  the  opposite  party  the  papers  u})on  which  the  appeal  is  to  bo 
heard  in  this  court.  Where  there  is  a  default  in  the  service  of  a 
case  on  appeal,  or  in  the  filing  of  a  case,  as  settled  by  the  trial  judge 
or  referee,  an  application  to  open  that  default  should  be  made  at  the 
Special  Term ;  and  where  the  default  consists  of  a  failure  to  file  the 
printed  copies  of  the  papers  on  which  the  appeal  is  to  be  heard  in 
this  court,  or  to  serve  copies  tiiereof  upon  the  opposite  party,  the 
default  is  in  this  court. 

The  preparation,  settlement  and  filing  of  the  case,  or  bill  of  excep- 
tions, is  a  part  of  the  record  of  the  court  below  and  is  to  be  prepared, 
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settled  and  filed  there,  and  an  application  to  be  relieved  from  a 
default  must  be  made  at  Special  Term.  After  the  case  is  settled 
and  filed,  as -prescribed  by  the  Code  and  General  Rules  of  Practice, 
the  filing  and  service  of  the  printed  papers  upon  which  the  appeal 
is  to  be  heard,  as  required  by  tlie  General  Rules  of  Practice,  are  a 
part  of  tlie  appeal,  and  any  default  is  a  default  in  a  proceeding 
which  is  a  part  of  the  appeal  and  is  regulated  by  the  rules  of  this 
court. 

The  question  whether  such  a  default  should  be  enforced  must  be 
settled  upon  a  motion  made  in  this  court  either  to  be  relieved  from 
the  default  or  dismiss  the  appeal. 

The  order  appealed  from  is  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Patterson,  P.  J.,  Laughlin,  Clarke  and  Scott,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.  Order 
filed. 


The  People  of  the  State  of  New  York,  Respondent,  v.  William 
Jay  Koerner,  Appellant. 

First  Department,  January  11,  1907. 

Crime  —  murder  in  the  second  degree  —  conviction  sustained  —  various 
alleged  errors  considered. 

When  in  a  criminal  action  the  jury  comes  in  and  asks  if  one  juror  can  legally 
change  his  belief  for  the  purpose  of  agreeing  with  other  jurois,  an  exception 
to  the  court's  refusal  to  inquire  whether  ihe  jury  could  possibly  agree  upon  a 
verdict  is  not  well  taken,  if  there  is  nothing  to  show  that  the  jury  were  unable 
to  agree  or  requested  to  be  discharged. 

Nor  under  such  circumstances  is  it  error  for  the  court  to  refuse  to  hear  the 
defendant's  motion  to  discharge  the  jury  in  their  presence. 

When  jurymen  having  been  out  nearly  fifty  seven  hours  ask  for  instructions,  the 
court  by  requesting  them  to  make  further  endeavors  to  reconcile  their  differ- 
ences does  not  coerce  a  verdict. 

When  a  trial  justice  suspects  that  a  witness  on  the  stand  is  being  instructed  by 
some  one  in  the  court  room,  it  is  better  practice  to  direct  the  jury  to  retire 
before  calling  the  attention  of  the  prosecution  to  the  fact;  but  if  subsequently 
the  jury  are  plainly  instructed  to  disregard  the  incident,  it  is  not  reversible 
error. 
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When  an  expert's  testimony  as  to  what  symptoms  would  be  manifested  by  a  per- 
son shamming  unconsciousness  is  merely  a  repetition  of  what  has  already 
appeared  in  evidence,  and  proves  nothing,  its  admission  is  not  reversible  error. 

lAy  witnesses  who  have  had  transactions  with  the  defendant  may  testify  as  to 
whether  his  acts  impressed  them  as  being  rational  (  r  irrational. 

When  an  expert  has  testified  that  the  defendant  is  sane,  basing  his  opinion  upon 
a  physical  examination,  and  has  also  pronounced  him  sane  when  interro- 
gated on  a  hypothetical  question,  it  is  not  error  to  take  his  opinion  based  both 
upon  his  examination  and  the  hypothetical  question  without  repeating  the 
same. 

When  there  is  no  dispute  that  the  deceased  came  to  her  death  through  the  act  of 
the  defendant  and  one  of  the  defenses  is  insanity,  it  is  not  error  to  allow 
experts,  who  have  examined  the  defendant  between  the  murder  and  the  trial, 
to  testify  to  the  results  of  their  examination.  Under  such  circumstances  the 
defendant's  mental  condition  pn'or  to  the  homicide  and  at  the  time  of  trial  are 
proper  subjects  of  consideration  for  the  jury. 

A  defendant  is  not  prejudiced  by  testimony  as  to  his  sanity  subsequent  to  the 
homicide,  which  is  stricken  out. 

When  it  is  admitted  that  the  deceased  had  broken  her  engagement  with  the 
defendant,  it  is  qot  error  to  admit  her  letter  to  a  third  person  stating  that  the 
engagement  was  broken. 

Appeal  by  the  defendant,  William  Jay  Koerner,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
connty  of  New  York,  rendered  on  tlie  15th  day  of  March,  1898, 
convicting  him  of  the  crime  of  murder  in  the  second  degree,  and 
also  from  an  order  denying  tlie  defendant's  motion  for  a  new  trial. 

K,  Henry  Bosenberff^  for  the  appellant. 

Robert  C,  Taylor y  for  the  respondent. 

McLauohun,  J. : 

The  defendant  was  indicted  for  the  crime  of  murder  in  the  first 
degree,  the  indictment  charging  that  on  the  23d  day  of  September, 
1896,  he  willfully  and  feloniously  killed  one  Rose  A.  Kedgate. 
There  have  been  two  trials.  The  first  resulted  in  a  conviction 
of  the  crime  charged  in  the  indictment,  but  on  appeal  the  judgment 
was  reversed  and  a  new  trial  ordered,  upon  the  ground  that  error 
was  committed  in  admitting  certain  evidence  against  the  defend- 
ant's objection.  {People  v.  Koerner ^  154  N.  Y.  355.)  The  second 
resulted  in  a  conviction  of  murder  in  the  second  degree  and  the 
defendant  again  appeals,  challenging  the  validity  of  his  conviction 
upon  various  grounds,  but  principally  that  errors  were  committed 
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in  the  reception  and  rejection  of  evidence,  and  in  considering  them 
it  is  only  necessary  to  refer  briefly  to  some  of  the  evidence  set  out 
in  the  voluminous  record  before  us. 

The  fact  that  Rose  A.  Redgate,  at  the  time  stated  in  the  indict- 
ment, was  sliot  with  a  pistol  in  the  hands  of  the  defendant  and,  as  a 
result  of  the  injuries  inflicted,  died  within  a  short  time  thereafter, 
is  not  disputed  by  the  defendant.  lie,  however,  does  claim  that 
the  evidence  adduced  at  the  trial  fairly  ^tablished  that  the  shooting 
was  accidental ;  that  his  purpose  was  to  commit  suicide,  and  in 
endeavoring  to  do  so  he  placed  the  pistol  against  his  temple,  when, 
to  prevent  his  carrying  out  his  intent,  the  decedent  grasped  the 
pistol  and  it  was  accidentally  discharged.  He  also  claims  that  when 
the  shooting  took  place  he  was  laboring  under  such  a  defect  of 
reason  as  not  to  know  the  nature  or  quality  of  his  act  or  that  it  was 
wrong. 

The  evidence  on  the  part  of  the  People  tended  to  establish  that 
on  the  day  the  shooting  took  place  the  defendant  went  to  the 
decedent's  place  of  business,  27  Pine  street ;  waited  until  she  was 
through  with  her  work,  between  five  and  six  o'clock  in  the  after- 
noon, and  then  went  with  her  to  Fourteenth  street,  between  Sixth 
and  Seventh  avenues ;  that  he  there  shot  her  three  times,  and  two 
of  the  shots  were  fatal ;  that  ho  had  been  acquainted  with  the 
decedent  for  some  time  and  their  relations  were  of  an  affectionate 
character;  that  at  one  time  they  were  engaged  to  be  married,  but 
that  the  engagement  at  the  time  of  the  shooting  had  been  broken 
by  reason  of  the  opposition  of  her  father  to  the  marriage  ;  that  by 
reason  of  this  opposition  the  defendant  had  told  the  father  if  he 
did  not  marry  the  decedent  nobody  else  should ;  and  that  the 
shooting  was  the  dehberate,  willful  and  intentional  act  of  the 
defendant. 

There  was  some  evidence  ofifered  by  the  defendant  to  the  effect 
that  the  pistol  was  discharged  in  decedent's  attempt  to  wrest  it 
from  his  hands,  but  when  all  this  evidence  is  considered  I  do  not 
think  it  established  or  would  have  justified  a  finding  that  the  shoot- 
ing was  accidental.  The  number  of  shots,  the  location  of  the  wound, 
the  position  in  which  the  deceased  fell,  and  other  facts  surrounding 
the  shooting,  indicate  to  the  contrary  and  show  that  the  pistol  was 
intentionally  discharged  by  the  defendant. 
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Much  evidence  was  given  —  and  indeed  the  defendant  seems  to 
have  directed  his  attention  principally  to  establishing  the  claim  — 
that  at  the  time  the  shooting  took  place  he  was  laboring  under  such 
a  defect  of  i*eason  as  not  to  know  the  nature  or  quality  of  his  act, 
or  that  what  he  did  was  wrong.  The  evidence  bearing  on  this  sub- 
ject tended  to  show  that  some  of  his  relatives  on  both  sides  of  tlio 
family  had  been  afQicted  with  insanity  and  confined  in  asylums  or 
sanitariums ;  that  he  himself  when  two  years  of  age  was  injured 
upon  the  head ;  that  when  he  was  five  yeai*s  of  age  he  had  scarlet 
fever ;  when  eight  years  of  age,  typhoid  fever ;  and  several  years 
later  received  an  injury  which  destroyed  the  sight  of  one  eye;  that 
for  some  time  immediately  preceding  the  shooting  he  had  acted  in 
an  irrational  way ;  that  on  the  afternoon  of  the  shooting  he  drank  a 
pint  of  whisky  and  took  forty  grains  of  phenacetine  in  two  twenty- 
grain  doses ;  that  he  wrote  a  letter  to  his  landlady  indicating  that  he 
intended  to  commit  suicide,  and  immediately  following  the  shooting 
the  defendant  sank  to  the  sidewalk  in  an  unconscious  condition  and 
80  remained  until  after  he  had  been  taken  to  the  hospital  and 
restoratives  applied. 

At  the  conclusion  of  the  trial  the  evidence  on  the  part  of  the 
People  tended  to  establish  the  defendant's  guilt  of  the  crime  charged 
in  the  indictment  and  required  the  submission  of  that  question  to 
the  jury,  and  had  it  found  a  verdict  of  murder  in  the  first  degree, 
would  have  been  sufficient  to  sustain  the  same,  while  that  offered 
by  the  defendant  bearing  on  his  mental  condition  at  the  time  the 
shooting  occurred  was  such  as  to  possibly  justify  the  jury  in  finding 
that  the  defendant  did  not  intentionally  shoot  the  decedent.  There 
being  a  sharp  conflict  in  the  evidence,  therefore,  as  to  the  mentnl 
condition  of  the  defendant  at  the  time  the  shots  were  fired,  requires 
an  examination  of  the  various  errors  alleged,  for  the  purpose  of 
ascertaining  whether  or  not  substantial  justice  had  been  done. 

First,  it  is  claimed  that  the  defendant's  constitutional  and  statutory 
rights  were  invaded,  in  that  he  was  denied  the  right  of  counsel  to 
fully  participate  in  the  trial.  The  record  will  be  searched  in  vain 
to  find  any  justification  for  the  claim.  After  the  jury  had  been  out 
a  long  time  and  had  returned  and  requested  the  court  to  inform 
them  whether  "One  juror  (can)  legally  and  conscientiously,  if  he 
believes  in  one  degree^  for  the  purpose  of  agreeing  with  the  other 
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jurors,  in  order  to  bring  in  a  verdict,  change  his  vote  from  a  greater 
to  a  lesser  degree,"  and  the  court  had  responded  that  the  verdict  of 
the  jury  should  express  the  true  and  conscientious  belief  of  each 
juror,  the  defendant's  counsel  requested  the  court  to  inquire 
whether  the  jury  could  possibly  agree  upon  a  verdict,  which  the 
court  declined  to  do,  and  defendant  excepted.  The  ruling  was 
proper.  The  jury  had  not  in  any  way  signified,  up  to  this  time^ 
that  they  would  be  unable  to  agree,  nor  had  they  made  any  request 
to  be  discharged ;  on  the  contrary,  the  question  propounded  would 
seem  to  indicate  that  eleven  of  the  jurors  had  already  agreed  and 
the  twelfth  had  not  agreed  because  he  was  in  favor  of  a  verdict  ia 
the  first  degree,  while  the  others  were  in  favor  of  a  verdict  in  the 
second.  When  the  court  declined  to  make  the  inquiry  requested  by 
defendant's  counsel,  he  then  moved  to  discharge  the  jury  and  was 
about  to  state  the  grounds  when  the  court  interrupted  and  refused 
to  hear  him,  to  which  he  excepted.  The  court  very  properly 
refused  to  hear  defendant's  counsel.  The  case  was  being  consid- 
ered by  the  jury.  It  had  been  summed  up  by  the  district  attor- 
ney and  defendant's  counsel  and,  thereafter,  remarks  by  either, 
under  the  guise  of  a  motion,  would  have  been  highly  improper. 
And  for  the  same  reason  the  court  properly  refused,  when  the  jury 
returned  with  its  verdict,  to  hear  defendant's  counsel  before  the 
verdict  had  been  received.  If  counsel  had  any  just  complaint  that 
the  verdict,  when  rendered,  was  improper,  then  he  had  an  auiplo 
remedy,  to  protect  all  the  rights  of  the  defendant.  (Code  Crim. 
Proc.  §§  462-466.)  The  protection  of  such  rights  was  not  neces- 
sary nor  did  it  justify  acts  which  would  prevent,  in  a  measure  at 
least,  the  orderly  procedure  of  a  trial.  {People  v.  Cordon^  116 
App.  Div.  170 ;  People  ex  rel,  Chanler  v.  Newbxirger^  98  id.  92.) 

Next  it  is  claimed  the  jury  was  coerced  into  bringing  in  a  ver- 
dict. The  case  was  submitted  to  the  jury  at  four  p.  m.,  March  9, 
1898.  They  returned  with  their  verdict  at  one-forty  a.  m.,  March 
twelfth  —  having  deliberated  a  little  over  fifty-seven  hours.  The 
trial  had  been  a  long  one,  and  while  tlie  jury  had  been  out  a  consid- 
erable time  it  must  be  borne  in  mind  that  they  had  not  in  any  way 
intimated,  until  just  a  few  hours  before  they  finally  rendered  their 
verdict,  that  they  could  not  agree.  There  is  absolutely  nothing  to 
indicate  that  the  court  coerced  the  jury  into  finding  their  verdict. 
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All  that  can  be  said  is  that  they  were  out  about  fifty-seven  lionrs 
and  they  had,  a  few  hours  before,  intimated  they  would  be  unable 
to  agree,  and  the  court,  with  appropriate  instructions,  had  requested 
them  to  make  a  further  endeavor  to  reconcile  tlieir  differences. 
This,  under  the  circumstances,  was  eminently  proper.  Indeed  how 
long  the  jury  should  have  been  kept  together  rested  in  the  sound 
discretion  of  the  trial  court.  {People  v.  SJiddoriy  156  N.  T.  268.) 
In  addition  to  this,  the  reason  already  suggested  why  the  jury  did 
not  sooner  agree  is  deserving  of  consi(ieration.  They  did  not  agree 
because  one  of  their  number  evidently  refused  to  vote  for  auything 
less  than  murder  in  the  first  degree. 

It  is  also  claimed  that  the  court  erred  in  striking  out  of  its  own 
motion  and  instructing  the  jury  to  disregard  a  portion  of  the  testimony 
given  by  the  defendant's  witness  Caroe  and  proceedings  in  connec- 
tion therewith.  While  the  witness  Caroe  was  testifying  the  learned 
recorder  discovered,  or  supposed  he  did,  some  one  in  the  court  room 
was  indicating  to  the  witness  the  manner  in  which  he  should  answer  the 
questions  put  to  him,  and  he  thereupon  directed  the  district  attorney 
to  make  an  investigation  of  the  matter  by  asking  the  witness  certain 
questions.  It  undoubtedly  would  have  been  much  better  practice 
had  the  recorder  directed  the  jury  to  retire  while  such  questions 
were  asked,  and  I  am  of  the  opinion  he  should  have  done  so  lest 
the  jury  might  possibly  be  unduly  influenced  by  the  recorder's  action 
when  they  came  to  consider  and  weigh  the  testimony  of  the  witness. 
But  this  was  a  matter  resting  largely  in  the  discretion  of  the 
recorder,  he  taking  into  consideration  what  had  occurred  and  the 
atmosphere  of  the  trial.  However,  it  seems  to  me  clear  from  what 
took  place  the  following  day  when  the  testimony  was  stricken  out 
and  the  jury  instructed,  in  language  so  plain  they  could  not  fail  to 
understand  it,  that  they  were  to  disregard  what  had  liappened  the 
day  preceding  so  far  as  the  incident  in  question  was  concerned, 
that  the  defendant  could  not  have  been  injured  and  the  action  of 
the  recorder  does  not  constitute  reversible  error.  {People  v. 
Smithy  180  N.  T.  125 ;  People  v.  Buchanan^  145  id.  1 ;  People  v. 
Hayes,  140  id.  484.) 

Error  is  also  claimed  in  the  court's  permitting  the  People's  wit- 
ness. Dr.  Bayard,  to  testify  as  to  what  symptoms  are  manifested  by 
a  person  shamming  unconsciousness.     The  testimony  given  by  this 
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witness  beariug  on  this  subject  ought  to  have  been  excluded,  but  it 
could  not  possibly  have  injured  the  defendant.  The  question  was, 
"  Wliat  are  the  symptoms  manifested  by  a  man  who  is  shamming 
unconsciousness  ?  "  The  answer  was,  *•  Probably  will  not  speak  or 
give  evidence  of  hearing  tlijs  question  when  lie  is  spoken  to.  He 
usually  does  not  move.  He  may.  If  he  is  insensible  to  pain  he 
will  not  move  when  the  stimulus  to  elicit  pain  is  applied.  For  the 
most  part  he  would  appear  as  though  asleep.  I  don't  recall  any 
more  general  symptoms  than  that."  It  may  be  borne  in  mind  that 
Doctors  Harrison  and  Donovan,  who  had  examined  the  defendant 
immediately  after  the  homicide,  had  testified  as  to  what  symptoms 
were  present  and  each  had  stated  that  the  defendant  in  his  opin- 
ion, was  shamming.  "When  Dr.  Bayard  answered  the  question 
above  quoted  it  amounted  to  nothing  which  had  not  already  been 
made  to  appear.  The  answer,  indeed,  proved  nothing.  It  was,  at 
most,  a  mere  expression  of  what  a  person  "  might"  do  and  it  would 
be  doing  violence  to  the  intelligence  of  a  jury  to  assume  that  they 
were  misled  by  such  answer  and  thereby  rendered  an  erroneous  ver- 
dict. {People  v.  Mullen,  163  N.  Y.  312 ;  People  v.  Sutherldnd, 
154  id.  345 ;  People  v.  Carpenter,  102  id.  238.) 

It  is  also  claimed  that  error  was  committed  by  permitting  two 
lay  witnesses,  Kenneally  and  Osborne,  to  testify  as  to  the  ration- 
ality of  the  defendant.  Kenneally  was  connected  with  a  newspaper 
l)ubli8hed  in  the  city  of  New  York  and  to  whom  the  defendant  a 
short  time  prior  to  the  homicide  had  submitted  a  poem  for  publica- 
tion, entitled  "  Pizen  Pete."  He  had  frequently  seen  the  defend- 
ant, but  while  he  could  not  state  precisely  the  time  when  the  article 
was  submitted,  he  did  remember  the  fact  that  the  defendant  sub- 
mitted it  to  him  at  the  same  time,  stating  that  he  wrote  it.  Under 
such  circumstances,  it  was  competent  for  the  witness  to  state 
whether  the  acts  and  conversation  of  the  defendant  impressed  him 
as  being  rational  or  irrational.  As  to  the  witness  Osborne,  he  was 
one  of  the  official  stenographers  of  the  Court  of  General  Sessions. 
The  defendant  some  time  prior  to  the  homicide  had  been  instru- 
mental in  instituting  proceedings  to  punish  certain  persons  for  vio- 
lations of  the  Excise  Law,  and  during  the  course  of  which  his  testi- 
mony was  taken  by  the  witness  Osborne  acting  in  his  official 
capacity.     While  he  testified  that  lie  had  no  personal  acquaintance 
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with  tlie  defendant,  and  had  no  recollection,  independent  of  his 
minutes,  of  the  manner  in  which  he  Imd  given  his  testimony,  never- 
theless it  was  proper  for  him  to  state  whether  or  not  the  defendant's 
answers  to  the  questions  propounded  impressed  liim  as  rational  or 
irrational.  Besides,  if  this  could  by  any  possibility  have  been  error 
it  is  insufficient  when  the  whole  record  is  considered  to  justify  a 
reversal.     {People  v.  Silverrnany  181  N.  Y.  235.) 

It  is  further  claimed  that  the  court  erred  in  permitting  Dr.  New- 
ton to  express  his  opinion  as  to  the  resjwnsibility  of  the  defendant. 
An  examination  of  the  record  shows  that  Dr.  Newton  first  testified 
to  Ills  own  examination,  as  a  result  of  which  he  pronounced  the 
defendant  sane.  A  hypothetical  question  was  then  put  to  him,  in 
answer  to  which  he  again  pronounced  the  defendant  sane.  He  was 
then  asked  whether  he  had  heard  all  the  testimou}'  given  at  the 
trial.  This  was  objected  to  and  the  objection  overruled  and  he  was 
permitted  to  state  that  he  Jiad.  He  was  not  then  asked  to  give  an 
opinion  based  upon  the  testimony  which  he  had  heard,  but  it  was 
whether,  assuming  that  testimony  be  true,  as  stated  in  the  hypo- 
thetical question  as  well  as  his  own  examination  of  the  defendant, 
he  would  pronounce  him  sane  or  insane.  The  objection  to  the 
question,  and  the  exception  taken  to  the  adverse  ruling  thereto,  as 
to  whether  he  had  heard  all  the  testimony  given  at  the  trial,  is  un«i- 
vailing.  A  similar  question  was  asked  in  P^jple  v.  Osmond  (138 
N.  T.  80)  and  was  held  harmless.  Then  came  the  following  ques- 
tion: "Q.  Now,  assuming  that  testimony  to  be  true,  as  I  have 
stated  in  the  hypothetical  question,  and  assuming  also  your  own 
examinations  of  this  defendant,  made  in  the  Tombs,  in  your  opinion 
was  he  sane  or  insane?  I  mean  the  explanation  as  you  have 
detailed  them  here  to-day."  The  question  was  objected  to,  the 
objection  overruled,  an  exception  taken,  and  the  witness  answered, 
"  I  believe  he  is  sane."  It  is  clear  the  witness,  in  answering  the 
question,  did  not  base  his  answer  upon  the  truth  of  testimony  given 
during  the  trial,  but  only  upon  the  truth  of  testimony  as  stated  in 
the  liypothetical  question ;  that  is,  he  assumed  that  the  facts  stated 
in  the  hypothetical  question  were  true.  This  seems  necessarily  to 
follow  when  in  answer  to  a  question  put  to  him  on  cross-examina- 
tion he  stated  :  "  In  answering  this  hypothetical  question  put  to  me 
by  Mr.  Osborne,  my  answer  is  based  upon  the  facts  as  he  stated 
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In  People  v.  T?^uck  (170  N.  Y.  203)  a  question 
somewhat  similar  was  held  to  be  proper.  The  witness  was  required 
to,  and  did  give  his  opinion  upon  specific  facts  which  were  detailed, 
and  there  was,  therefore,  no  necessity  for  repeating  the  hypothetical 
question  at  length.     {People  v.  J^ristj  168  N.  Y.  19.) 

Error  is  also  alleged  to  have  been  committed  in  permitting  Doc- 
tors Newton  and  Hamilton  to  testify,  against  objection  and  excep- 
tion, to  the  several  examinations  of  the  defendant  made  by  them 
intermediate  the  homicide  and  the  trial.  No  error  was  committed 
in  this  respect.  The  defendant  did  not  dispute  the  fact  that  the 
deceased  came  to  her  death  from  a  bullet  wound  received  frora  a 
pistol  which  he  held.  What  he  claimed  was  that  the  shooting  was 
accidental,  or  that  he  was  laboring  under  such  a  defect  of  reason  as 
not  to  know  the  nature  and  quality  of  the  act  he  was  doing.  Under 
such  circumstances  his  mental  condition  prior,  as  well  as  subsequent 
to  the  homicide  and  at  the  time  of  the  trial  was  a  proper  subject 
fur  consideration  by  the  jury,  to  the  end  that  they  might  correctly 
determine  whether  or  not  his  claim  were  true.  {People  v.  Iloch, 
150N.  Y.  291.) 

It  is  also  claimed  the  court  erred  in  permitting  the  witnesses  Shed- 
lock  and  Dr.  Ward  to  testify  as  to  the  rationality  of  the  defendant  at 
a  time  subsequent  to  the  homicide.  The  answer  to  this  alleged  error 
is  found  in  the  one  already  discussed  as  to  Doctors  Newton  and 
Hamilton,  and  is  fully  covered  by  the  opinion  in  People  v.  Iloch 
{supra).  So  far  as  the  testimony  of  Dr.  Ward  is  concerned,  the 
appellant  seems  to  complain  because  the  court  of  its  own  motion 
struck  it  out.  It  would  seem  from  the  opinion  of  the  Court  of 
Appeals  that  the  same  thing  occurred  on  the  former  trial ;  that  Dr. 
Ward's  testimony  was  first  admitted  and  then  struck  out,  and  it 
was  held  there  was  no  error.  {People  v.  Koerner^  15i  N.  Y.  366, 
367.) 

Finally  it  is  claimed  the  court  erred  in  admitting  People's  Exhibits 
6  and  7  —  a  letter  and  envelope  —  which  the  deceased  sent  to  the 
wife  of  the  witness  Shedlock,  stating  in  substance  that  her  engage- 
ment to  the  defendant  was  broken.  It  is  a  little  difficult  to  Bee 
what  bearing  this  had  on  the  issue  which  was  being  tried,  unless  it 
be  to  establish  the  fact  that  the  engagement  between  the  deceased 
and  defendant  was  broken.     But  that  fact  was  not  disputed  by  the 
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defendant.  No  claim  was  made  by  him  to  the  contrary.  How- 
ever, I  do  not  see  how  it  could  possibly  have  injured  the  defendant. 
Besides,  it  would  seem  that  this  same  evidence  was  admitted  on 
the  former  trial,  and  the  Conrt  of  Appeals  held  that  no  error  was 
committed. 

In  conclusion,  I  am  satisfied  from  a  carefnl  consideration  of  the 
voluminous  record  that  the  defendant  has  had  a  fair  trial,  and  no 
errors  were  committed  which  are  sufficient  to  justify  a  reversal  of 
the  judgment.  We  are  required  under  section  542  of  the  Code  of 
Criminal  Procedure  to  give  judgment  without  regard  to  technical 
errors  or  defects,  or  to  exceptions  which  do  not  affect  the  substan- 
tial rights  of  the  parties.  The  decedent  lost  her  life  by  the  act  of 
the  defendant  There  may  possibly  be  some  doubt  —  and  the  jury 
evidently  thought  there  was  and  gave  the  defendant  the  beneiit  of 
it  —  as  to  whether  his  act  which  caused  her  death  was  premedi- 
tated, but  there  can  be  no  reasonable  doubt,  as  it  seems  to  me,  that 
he  was  responsible  at  the  time  for  the  act.  Every  act  of  his  on  the 
day  of  and  immediately  prior  to  the  shooting  indicates  that  he  had 
intelligence  enough  to  appreciate  what  he  was  doing  and  to  distin- 
guish between  right  and  wrong.  It  may  be  that  he  intended  to 
commit  suicide,  but  if  he  did,  his  own  acts  would  seem  to  indicate 
that  he  intended  to  kill  Rose  Kedgate  before  he  took  his  own  life. 
It  may  be  that  he  drank  the  pint  of  whisky  and  took  the  forty 
grains  of  phenacetine,  but  if  he  did  so,  it  is  quite  evident  that  it  was 
for  the  purpose  of  nerving  himself  to  commit  the  crime  which  he 
did.  If  he  had  preyiously  determined  to  commit  the  crime,  then 
voluntary  drunkenness  was  no  defense.  His  act  was  none  the  less 
criminal  on  that  account,  although  his  condition  might  be  considered 
in  determining  the  purpose,  motive  or  intent  with  which  he  com- 
mitted the  crime.  (Penal  Code,  §§  21,  22 ;  People  y.  Pekarz^  185 
N.  T.  470 ;  People  v.  Krist^  supra,) 

I  think  the  defendant  was  properly  convicted  and  the  judgment 
appealed  from  should  be  affirmed. 

PATTEEfioisr,  P.  J.,  Laughlin,  Houghton  and  Soott,  J  J.,  concurred. 

Judgmetit  affirmed.     Order  filed. 
App.  Div.- Vol.  CXVII.        4 
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Patrick  Tivnan,  Respondent,  v,  Patrick  H.  Keahon,  Appellant. 

First  Department,  January  11,  1907. 

Master  and  servant  —  negligence — when  manager  of  business  not 
coservant — admission  by  answer — delegation  of  duty  to  give 
instruction. 

When  the  plaintiflf  who  was  hired  by  the  defendant's  brother  to  work  in  a  livery 
stable  and  was  injured  while  endeavoring  to  start  a  gas  engine,  alleges  that  the 
brother  was  the  defendant's  manager  and  superintendent,  which  the  defendant 
admits  by  answer,  it  is  established  so  far  as  the  management  of  the  business  is 
concerned  that  the  brother  was  the  alter  ego  of  the  defendant. 

A  master  cannot  escape  responsibility  by  delegating  to  another  the  duty  to  give 
instruction  to  servants  as  to  the  operation  of  dangerous  machinery.  Hence, 
when  the  plaintiflf,  employed  as  a  laborer,  was  directed  to  start  a  gas  engine 
without  instruction  and  was  injured  thereby,  and  there  is  evidence  showing 
that  such  work  necessitated  instruction,  the  master  is  liable. 

Houghton  and  Scott,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Patrick  H.  Keahon,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  16th  day  of  Janu- 
ary, 1906,  upon  the  verdict  of  a  jury  for  $8,700,  and  also  from  an 
order  bearing  date  the  19th  day  of  January,  1906,  and  entered  in 
said  clerk's  office,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Frederick  E.  Fiahel^  for  the  appellant. 

John  E,  O^Brierij  for  the  respondent. 

McLaughlin,  J. : 

On  the  13th  of  August,  1901,  the  plaintiff  went  to  work  at  defend- 
ant's livery  stable,  having  been  employed  to  perform  the  duties 
usually  devolving  upon  laborers  in  such  establishments,  by  Daniel 
Keahon,  defendant's  brother,  through  whom  the  business  was  con- 
ducted. Some  two  weeks  later,  following  the  instructions  of  Daniel 
Keahon,  plaintiff  lighted  a  gas  engine  in  the  basement  of  the  build- 
ing and  a  few  minutes  thereafter,  with  three  other  employees,  started 
the  engine,  and  in  doing  so  received  the  injuries  complained  of, 
which  necessitated  the  amputation  of  an  arm. 
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The  evidence  is  sufficient  to  sustain  the  finding  of  the  jury  that 
the  danger  attendant  upon  the  work  of  starting  the  engine  necessi- 
tated the  giving  of  special  instructions  to  one  delegated  to  perform 
it,  and  that  lacking  such  instructions,  plaintiff  carried  out  his  orders 
as  would  a  reasonably  prudent  man. 

The  judgment  appealed  from  must  be  affirmed  unless  it  be  held 
that  th6  act  of  Daniel  Keahon  in  directing  the  plaintiff  to  assist  in 
starting  the  engine  was  that  of  a  coservant.  The  complaint  alleges : 
"1.  That  on  or  about  the  13th  day  of  August,  1901,  and  at  the 
times  hereinafter  mentioned,  defendant  was  tlie  owner  and  pro- 
prietor of  a  boarding  stable  at  Number  108  and  110  Tenth  Avenue, 
in  the  City  of  New  York,  Borough  of  Manhattan,  and  conducted 
the  same  through  his  brother  Daniel  Keahon,  who  was  the  man- 
ager and  superintendent  thereof,  and  that  on  or  about  said  13th  day 
of  August,  1901,  said  defendant,  through  the  aforesaid  Daniel 
Keahon,  employed  plaintiff  at  a  salary  to  work  at  said  stable." 
The  answer  admits  this  allegation,  which  establishes  that  Daniel 
Keahon,  so  far  as  the  management  of  the  business  was  concerned, 
was  the  alter  ego  of  the  defendant.  Indeed,  if  tlie  defendant  had 
testified  at  the  trial  to  the  relation  which  Daniel  Keahon  bore  to 
him  it  is  difficult  to  imagine  in  what  way  he  could  have  more  clearly 
and  concisely  stated  facts  which  would  have  made  the  latter  his 
alter  ego  in  the  entire  management  of  the  business. 

Whatever  apparent  discrepancies  exist  in  reported  decisions  in 
the  disposition  of  cases  arising  under  circumstances  somewliat  simi- 
lar to  the  one  under  coiisideration  have  been  caused  by  the  varying 
character  of  the  acts  of  tlie  representatives  rather  than  by  any  repu- 
diation of  the  doctrine  that  the  master  is  liable  for  any  faults  of 
omission  or  commission  by  the  person  or  persons  acting  for  him. 
This  apparent  discrepancy  or  misconception  results  probably  from 
the  fact  that  there  is  usually  embodied  in  the  alter  ego  a  dual  char- 
acter, (1)  that  of  the  servant  whose  duties  among  those  put  upon 
the  other  employees  in  the  prosecution  of  the  business  is  certain 
and  fixed;  and  (2)  that  of  the  representative  of  the  master,  in 
which  capacity  there  exists  greater  and  a  more  undetermined  latitude 
of  authority. 

But  a  master  cannot,  by  delegating  to  another  the  duty  which 
rests  upon  him,  of  furnishing  his  employees  with  a  reasonably  safe 
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place  in  which  to  work  and  reasonably  safe  and  suitable  tools, 
implements,  appliances  and  machinery  with  which  to  do  his  work, 
excnse  himself  from  liability  {.Eastland  v.  Clarke^  165  N.  Y.  420; 
Berning  v.  Steinway  dk  SonSj  101  id.  547 ;  Stringhdm  v.  Stewart^ 
100  id.  516;  Pantzar  v.  Tilly  Foster  Iron  Mining  Co.,  99  id. 
368)  any  more  than  he  can  excuse  himself  from  the  duty  which 
devolves  upon  him  to  instruct  a  servant  theretofore  unskilled  to 
operate  dangerous  machinery.  {Brennan  v,  Gordon,  118  N.  Y. 
489 ;  St/rmcss  v.  Haherman  Mfg.  Co.,  23  App.  Div.  1 ;  Fox  v.  Le 
Comte,  2  id.  61 ;  aflPd.,  153  K  Y..680.)  The  rule  which  exempts  a 
master  from  liability  for  the  negligence  of  one  to  whom  he  has 
delegated  the  power  to  conduct  a  business  enterprise,  or  a  branch 
of  it,  is  based  upon  the  theory  that  the  negligence  of  the  person 
acting  for  the  master  is  the  act  of  a  servant  having  no  authority 
except  to  properly  discharge  the  duties  assigned  to  him,  and  not  the 
act  of  the  master.  But  this  rule  does  not  apply  to  the  question  here 
presented,'  because  Daniel  Keahon's  act  in  directing  the  plaintiff  to 
start  the  engine,  as  well  as  in  his  failure  to  give  instnictions  as  to 
the  danger  in  doing  so,  was  that  of  the  master.  Great  danger  was 
to  be  encountered  in  starting  the  engine  unless  started  in  a  proper 
way.  This  was  known  to  the  master,  but  unknown  to  the  servant. 
Therefore,  the  former  was  obliged  to  make  known  such  fact  to  the 
latter,  and  to  instruct  him  as  to  the  proper  manner  of  starting  the 
engine,  to  the  end  that  such  danger  might  be  avoided.  {Brennan 
V.  Cordon,  supra.) 

Tliis  obligation  rested  upon  Daniel  Keahon,  because  he  had  been 
intrusted  by  the  defendant  with  the  management  of  the  business, 
and  in  this  respect  was  his  alter  ego  {Corcoran  v.  Holhrooh,  59 
N.  Y.  517),  and  for  his  failure  to  properly  discharge  his  duties  ajs 
such,  defendant  is  liable. 

The  judgment  and  order  appealed  from  must  be  affirmed,  with 
costs. 

Patterson,  P.  J.,  and  Laughlin,  J.,  concurred ;  Houghton  and 
Scott,  JJ.,  dissented. 

Houghton,  J.  (dissenting) : 

I  dissent  from  an  affirmance  of  this  judgment.  I  do  not  think 
the  allegation  of    plaintiff's  complaint,   admitted  by  defendant's 
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answer,  should  be  interpreted  as  alleging  that  the  defendant  had 
surrendered  all  control  of  his  business,  and  delegated  all  his  dutic  s 
and  powers  to  his  brother  Daniel.  The  allegation  is  that  at  the 
times  of  the  hiring  and  the  subsequent  accident  the  defendant  was 
owner  and  proprietor  of  a  boarding  stable,  "and  conducted  the 
same  through  his  brother  Daniel  Keahon,  who  was  the  manager 
and  superintendent  thereof,  and  that  on  or  about  said  13th  day 
of  August,  1901,  said  defendant,  through  the  aforesaid  Daniel 
Keahon,  employed  plaintiff  at  a  salary  to  work  at  said  stable." 
That  it  was  not  so  understood  is  manifest  from  what  took  place  on 
the  trial  when  Daniel  Keahon  was  on  the  stand.  The  defendant's 
counsel  asked  him  what  he  did  for  his  brother  in  August,  1901. 
This  was  objected  to  on  the  ground  that  it  was  alleged  by  the  com- 
plaint and  admitted  by  the  answer  that  he  was  conducting  the  business 
on  behalf  of  his  brother  as  foreman  or  superintendent.  The  defend- 
ant's counsel  pointed  out  that  the  admission  related  only  to  the  time 
of  hiring  and  to  the  time  of  the  accident,  and  the  court  remarked 
that  that  was  all  that  was  necessary  and  sustained  the  objection. 

The  fair  and  liberal  interpretation  of  the  allegation  is  that  the 
brother  Daniel  was  the  superintendent  of  defendant  in  conducting 
the  boarding  stable,  with  power  to  hire  and  discharge  men. 

The  particular  work  for  which  plaintiff  was  employed  was  to  wash 
wagons  and  trucks,  clean  stalls  and  horses  and  cut  wood.  There  is 
no  claim  that  the  defendant  did  not  furnish  the  plaintiff  with  a  safe 
place  in  which  to  do  this  particular  kind'  of  work  which  he  was  spe- 
cially hired  to  do.  Nor  is  there  any  claim  that  the  gas  engine  in 
the  cellar  was  not  a  perfect  machine  and  in  perfect  repair.  The 
only  ground  of  negligence  is  that  the  superintendent  of  defendant 
being  temporarily  short  of  help  around  the  barn  took  plaintiff  from 
the  work  which  he  was  hired  to  do  and  sent  him  to  the  cellar  to  do 
the  alleged  hazardous  work  of  starting  the  engine  without  warning 
him  of  the  danger  that  he  might  encounter  of  getting  his  arm  caught 
in  the  fly-wheel  if  it  started  backward  instead  of  forward. 

It  is  true  that  there  is  no  evidence  that  the  defendant,  the 
employer,  was  about  the  barn  frequently  or  occasionally,  and  thus 
knew  the  work  that  plaintiff  was  employed  to  do ;  but  in  the  absence 
of  proof  that  he  never  came  near  the  premises  and  knew  nothing  of 
the  manner  in  which  the  business  was  being  conducted,  it  must  be 
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assumed,  I  think,  that  lie  knew  for  what  particular  work  plaintiff 
was  employed.  In  tlie  absence  of  proof  it  must  be  assumed  that 
the  defendant,  the  employer,  did  not  know  that  his  superintendent 
was  taking  the  plaintiff  from  his  regular  employment  and  directing 
him  to  serve  at  a  more  hazardous  work. 

Conceding  that  the  dangers  attending  the  starting  of  the  gas 
engine  were  not  obvious,  and  that  plaintiff  was  entitled  to  a  warn- 
ing concerning  them,  I  think  the  failure  of  the  superintendent  to 
give  the  warning,  if  one  was  necessary,  was  the  negligence  of  a 
coservant  and  not  that  of  the  defendant,  the  master.  If  the  plain- 
tiff had  been  hired  to  start  the  gas  engine  and  there  was  danger  in 
the  work,  and  he  had  had  no  experience  in  it,  then  very  likely  the  fail- 
ure of  the  superintendent  to  give  the  warning  would  have  been  the 
failure  of  the  master.  But  he  was  hired  for  a  work  in  which  there 
was  no  danger,  and  was  taken  from  that  work  by  the  superintendent 
and  put  to  a  more  hazardous  employment  without  the  knowledge  of 
the  master,  and  such  act,  it  s^ems  to  me,  was  a  mere  detail  of  the 
work  for  any  negligence  concerning  which  the  master  is  not 
responsible. 

One  of  the  grounds  upon  which  recovery  was  denied  in  Crovn^ 
V.  OvT  (140  N.  Y.  450)  was  that  if  the  plaintiff,  who  was  an  infant, 
was  directed  by  the  foreman  to  perform  another  service  than  that 
for  which  he  was  employed,  and  one  specially  dangerous,  without 
sufficient  instruction,  the  fault  was  not  that  of  the  master  but  of  a 
coservant. 

In  HusBey  v.  Coger  (112  N.  Y.  614)  the  defendant  did  not 
personally  supervise  the  work  but  employed  a  superintendent, 
competent  and  experienced,  who  had  general  charge  of  the  work 
and  authority  to  procure  materials  and  engage  the  necessary  work- 
men. An  accident  happened  because  the  superintendent  directed 
too  few  men  to  lift  a  heavy  hatch.  Tlie  master  was  held  not  liable 
notwithstanding  such  act  of  tlie  superintendent.  In  the  present 
case  the  proof  discloses  that  the  defendant  had  hired  sufficient  men 
of  experience  to  start  the  engine,  but  they  did  not  happen  to  be 
about  the  barn  at  the  time  the  superintendent  desired  it  started. 

This  action  is  not  under  the  Employers'  Liability  Act  but  at 
common  law.  In  such  an  action  a  servant  who  sustains  an  injury 
from  the  negligence  of  a  superior  agent  engaged  in  the  same  general 
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business  cannot  maintain  an  action  against  the  common  employer, 
although  he  was  under  the  control  of  the  agent  imd  could  not  guard 
against  his  negligence.  {Keenan  v.  If.  Y.^  L.  E.  <&  W.  H.  H.  Co., 
145  N.  Y.  190  ;  Gallagher  v.  McMuUin,  25  App.  Div.  571.) 

There  is  no  claim  that  the  superintendent  was  not  competent, 
and  hence  the  master  furnished,  not  only  a  competent  superintend- 
ent, but  a  safe  place  for  plaintiff  to  perform  the  work  for  which  he 
was  hired,  as  well  as  sufficient  competent  men  to  do  the  work  which 
plaintiff  was  directed  to  do.  The  master  did  not  know  and  could 
not  apprehend  that  his  superintendent  would  take  the  plaintiff  from 
his  regular  work  and  put  him  to  a  hazardous  one  without  instruc- 
tion. In  failing  to  give  the  instruction  the  superintendent  did 
not  stand  in  place  of  the  master  as  he  would  with  respect  to  keeping 
the  place  to  work  reasonably  safe  and  the  machinery  in  repair. 

Under  the  circumstances  disclosed,  the  negligence,  if  any  there 
was,  was  that  of  a  coservant,  although  of  a  higher  grade,  and  the 
case  appears  to  me  to  be  governed  by  a  long  line  of  decisions,  of 
which  those  above  referred  to,  and  Crispins.  jBabhitt  {SI'S.  Y. 
516) ;  Loivghlin  v.  State  of  New  York  (105  id.  159) ;  GuUen  v. 
Norton  (126  id.  1) ;  Perry  v.  Rogers  (157  id.  251) ;  Maltbie  v. 
Bdden  (167  id.  307),  and  Madigan  v.  Oceanic  Steam  Nav.  Co. 
(178  id.  242),  are  examples. 

O'Brien  v.  Buffalo  Furnace  Co.  (183  K  Y.  317)  is  not  to  the 
contrary,  for  that  case  turned  upon  the  permitting  the  continuance 
of  an  act  obviously  dangerous  to  all  of  defendant's  servants. 

The  defendant  has  died  since  the  judgment.  Jt  may  be  possible 
that  on  a  retrial  the  plaintiff  could  establish  a  cause  of  action. 
That  he  may  have  an  opportunity  to  do  so,  under  the  provisions  of 
section  764  of  the  Code  of  Civil  Procedure,  the  reversal  should  be 
on  questions  of  law  only. 

The  judgment  should  be  reversed  on  questions  of  law  only  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

Scott,  J.,  concurred. 

Judgment  ami  order  affirmed,  with  costs.     Order  filed. 
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John  Kirk  and  Others,  PlaintiflEs,  i).  John  McCann  and  Theodorb 
ELa^uffeld,  as  Executors  of  and  Trustees  under  the  Last  Will  and 
Testament  of  John  Sullivan,  Deceased,  Defendants. 

First  Department,  January  11,  1907. 

Will  —  uzilawfiil  accumulatiozi  —  when  judicial  settlement  of  tnurtees' 
accounte  binding  —  settlement  of  accounts  does  not  authorise 
subsequent  illegal  accumulations. 

A  trust  which  directs  the  trustees  to  apply  surplus  income  to  the  payment  of 
mortgages  upon  real  estate  of  which  the  testator  died  seized  constitutes  an 
unlawful  accumulation  and  is  invalid. 

So,  too,  a  direction  to  invest  surplus  income  of  the  trust  fund  in  bond  and  mort- 
gage until  the  termination  of  the  trust  period  of  two  lives  is  an  unlawful 
accumulation  and  invalid. 

But  when  the  accounts  of  the  trustees  showing  such  application  of  the  surplus 
income  and  investment  thereof  have  been  Judicially  settled  by  the  surrogatft 
on  the  appearance  of  all  parties  without  objection,  the  decisions  are  binding  so 
long  as  they  stand  unreversed  and  are  res  c^udicata,  irrespective  of  whether 
the  parties  are  adults  or  infants  if  represented  by  special  guardian. 

But  the  decisions  are  binding  only  as  to  accumulations  and  investments  already 
made  and  passed  upon  by  the  surrogate,  and  are  not  controlling  as  to  a  new 
application  of  the  surplus  income,  and  form  no  bar  to  a  subsequent  adjudica- 
tion holding  the  direction  invalid  as  to  property  subsequently  coming  into  the 
hands  of  the  trustees. 

The  Surrogate's  Court  has  no  inherent  power  to  construe  the  provisions  of  a  will 
except  as  a  necessary  incident  to  its  general  powers  to  control  executors  and 
testamentary  trustees  and  to  direct  the  payments  or  charging  of  legacies  or  the 
like. 

Ingraham  and  McLaughlin,  JJ.,  dissented. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Henry  C.  Elderly  for  the  plaintiffs. 

John  F,  McCann^  Jr.^  for  the  defendants. 

Houghton,  J. : 

John  Sullivan  died  leaving  a  last  will  and  testament,  admitted  to 
probate  on  the  9th  day  of  March,  1886,  by  which  he  gave  to  his 
executors  and   trustees,  these  defendants,  all  of  his   property  in 
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trust,  to  collect  the  rents  and  income  and  to  pay  during  the  lifetime 
of  his  wife  Honora  and  his  son  James  stipulated  amoants  to  certain 
beneficiaries  annually,  with  the  further  provision  that  such  execu- 
tors and  trustees  should  "apply  from  time  to  time  any  surplus 
income  received  by  them  not  expended  for  the  benefit  of  the 
beneficiaries  of  the  several  trusts  herein  to  the  payment  and  extin- 
guishment of  any  and  all  mortgages  on  my  real  estate,  at  such 
time  as  may  be  proper,  instead  of  othef wise  investing  such  surplus 
in  the  manner  hereinbefore  directed."  The  prior  direction  was 
that  they  should  accumulate  and  keep  invested  any  surplus  income 
in  bonds  secured  by  first  mortgages  on  real  estate  in  the  city  of 
New  York. 

At  the  time  of  testator's  death  the  mortgages  upon  his  real 
property  aggregated  $32,960.  Following  these  directions  of  the 
will,  the  defendants  as  trustees,  from  the  surplus  income  received 
by  them  from  time  to  time,  have  paid  off  mortgages'  upon  the 
decedent's  real  estate,  aggregating  $18,213.27,  and  have  invested 
in  bond  and  mortgage  from  such  surplus  income  the  sum  of  $10,500. 

On  the  23d  day  of  August,  1887,  the  defendants  presented  to  tlie 
Surrogate's  Court  of  the  county  of  New  York,  where  the  will  of 
testator  was  probated,  a  petition  praying  tliat  their  account  as 
filed  might  be  settled.  A  citation  was  duly  issued  and  all  parties 
interested  under  the  will,  including  these  plaintiffs,  were  duly  cited, 
special  guardians  being  appointed  for  such  as  were  infants,  and, 
without  objection,  the  accounts  were  passed  and  a  decree  entered 
on  the  3d  day  of  November,  1887,  judicially  settling  and  allowing 
tiie  same,  and  discharging  the  defendants  in  their  capacities  of 
executors.  The  account  so  judicially  settled  and  allowed  showed 
the  payment  of  specified  sums  from  surplus  income  toward  liquida- 
tion of  the  mortgages  upon  testator's  real  property.  On  the  16th 
day  of  April,  1890,  the  defendants  as  trustees  filed  an  account  which 
showed  further  payments  from  surplus  income,  in  liquidation  of 
such  mortgages,  together  with  a  petition  praying  that  the  same  be 
judicially  settled.  All  parties  were  duly  cited  and  appeared,  none 
objecting  except  plaintiff  John  Kirk,  who  objected  on  the  ground 
that  the  provisions  of  the  will  authorizing  the  extinguishment  of 
mortgages  out  of  surplus  income  constituted  an  unlawful  accumu- 
lation.   The  issues  raised  by  this  objection  were  referred  by  the 
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snrrogate  to  a  referee,  who  reported  that  the  provision  of  the  will 
was  not  unlawful  and  that  the  payments  had  been  properly  made, 
and  his  report  was  confirmed  by  the  Surrogate's  Court  by  decree 
entered  the  15th  day  of  March,  1891,  which  judicially  settled  and 
allowed  the  accounts  as  filed.  On  the  Slst  day  of  May,  1895, 
another  judicial  decree  was  made  settling  and  adjusting  defendants' 
accounts  containing  payments  from  surplus  income  in  liquidation  of 
such  mortgages,  upon  which  all  parties  were  duly  cited  and  no 
objection  made.  This  decree  did,  however,  contain  a  provision 
reserving  to  any  party  the  right  to  take  such  proceeding  and  action 
in  reference  to  surplus  accumulations  as  he  might  deem  proper, 
either  at  the  foot  of  the  deci'ee  or  otherwise.  No  action,  however, 
was  taken,  and  on  the  Ist  of  April,  1901,  a  further  decree  of  judi- 
cial settlement  of  accounts  containing  items  of  disbursement  in 
liquidation  of  mortgages  and  investment  in  bond  and  mortgage  from 
surplus  income  was  made,  upon  the  rendering  of  which  all  parties 
were  cited  and  no  objection  made. 

The  plaintiffs  now  claim  that  the  direction  of  the  will  to  accumu- 
late income  and  apply  the  same  to  the  payment  of  existing  mort- 
gages upon  the  testator's  real  property  constitutes  an  unlawful 
accumulation,  and  desire  a  judgment  directing  the  defendants 
to  restore  to  them  such  sums  as  they  have  applied  to  the  liqui- 
dation of  such  mortgages  and  to  pay  over  to  them  such  sums  as  they 
have  invested  in  bond  and  mortgage  out  of  the  surplus  income;  and 
insist  that  the  various  decrees  of  the  Surrogate's  Court  entered  on 
the  several  judicial  accountings  to  which  they  were  made  parties  are 
not  a  bar  to  such  a  claim. 

Under  the  decision  of  HascaU  v.  King  (162  N.  T.  134)  the  direc- 
tion of  the  will  to  apply  the  surplus  income  to  the  payment  of  mort- 
gages upon  the  real  estate  of  which  the  testator  died  seized,  consti- 
tuted an  unlawful  accumulation  and  was  invalid.  The  direction  to 
invest  the  surplus  income  in  bond  and  mortgage  until  the  termi- 
nation of  the  two  lives  upon  which  the  trust  depended  is  also 
plainly  an  unlawful  accumulation  and  invalid. 

So  far,  however,  as  either  has  been  done  and  passed  upon  by  the 
various  decrees  of  the  Surrogate's  Court  on  judicial  settlement  of 
defendants'  accounts,  the  plaintiffs  are  precluded  from  now  raising 
any  question.     These  accounts  showed  certain  sums  from  surplus 
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income  applied  to  the  liquidation  of  mortgages  upon  the  real  prop- 
erty of  which  testator  died  seized,  and  certain  investments  in 
bond  and  mortga^.  The  surrogate  had  jurisdiction  in  settling  such 
accounts  to  construe  the  will  for  the  purpose  of  determining 
whether  or  not  the  payments  were  properly  made.  The  plaintiffs 
were  duly  cited  and  properly  represented  by  special  guardians. 
Whether  the  decision  of  the  Surrogate's  Court  was  right  or  wrong, 
as  long  as  the  various  decrees  stand  unreversed  they  are  binding  and 
valid  adjudications;  and  this  irrespective  of  whether  the  parties  are 
infants  or  adults.  {Matier  of  Tilden,  98  N.  Y.  434;  Matter  of 
Hawl&y,  100  id.  206.) 

With  respect,  however,  to  any  surplus  income  now  in  the  hands 
of  defendants  not  yet  applied  to  the  payment  of  mortgages  upon 
testator's  real  property  or  not  invested  in  bond  and  mortgage  and 
approved  by  the  various  decrees  of  the  Surrogate's  Court,  the  plain- 
tiffs are  entitled  to  relief.  None  of  the  various  decrees  which  were 
entered  purported  to  direct  the  defendant  trustees  with  respect  to 
the  manner  in  which  surplus  income  should  be  thereafter  applied. 
They  simply  approved  the  manner  in  which  they  liad  theretofore 
been  applied,  as  set  forth  in  the  various  accounts.  A  Surrogate's 
Court  has  no  inherent  power  to  construe  the  provisions  of  a  will, 
except  as  a  necessary  incident  to  its  general  powers  to  control  execu- 
tors or  testamentary  trustees  and  to  direct  the  payment  or  charging 
of  legacies  and  the  like.  (Code  Civ.  Proc.  §  2472,  subde.  3,  4, 
§  2481,  subd.  11;  Waahhon  v.  Cope,  144  N.  Y.  287;  Matter  of 
Dams,  105  App.  Div.  221.)  Although  the  decrees  of  a  Surrogate's 
Court  made  upon  the  accountings  of  trustees  are  conclusive  as  to 
the  transactions  and  payments  covered  by  such  accountings  they 
form  no  bar  to  the  proper  decision  of  the  question  so  far  as  it  relates 
to  property  coming  to  the  hands  of  the  trustee  subsequent  to  the 
accounting  and  still  in  his  hands.  {Bowditch  v.  AyravU,  138 
N.  Y.  222 ;  Matter  of  Tloyt,  160  id.  607;  Hudd  v.  Cornea,  171  id. 
114.)  In  JRudd  v.  CorneU  (supra)  there  had  been  a  judgment  in 
an  action  for  an  accounting  and  a  specified  share  of  the  accrued 
income  then  in  the  hands  of  the  trustees  had  been  decreed,  and  it 
was  claimed  that  that  judgment  was  res  adjudicata  with  respect  to 
the  claimant's  share  in  any  subsequently  acquired  income.  In 
delivering  the .  opinion  the  court,  Mabtik,  J.,  says :  ^^  While  tliat 
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adjndication  was  final  and  conclusive  between  the  parties  as  to  the 
accounting  then  had,  it  is  no  bar  to  the  decision  of  the  qneetion 
now  presented  as  to  the  proper  disposition  of  the  income  of  the 
property  at  present  in  the  hands  of  the  trustees." 

To  such  extent,  therefore,  as  indicated,  the  plainti£b  are  entitled 
to  judgment  against  the  defendants. 

Patterson,  P.  J.,  and  Clabks,  J.,  concurred ;  Ingbaham  and 
MoLauohlin,  JJ.,  dissented. 

Ingbaham,  J.  (dissenting) : 

I  think  the  decree  of  the  surrogate  upon  the  accounting  by  the 
testamentary  trustee  entered  on  the  16th  of  March,  1891,  involved 
an  adjndication  that  the  provision  of  the  will  directing  the  appliea- 
tion  of  tlie  surplus  income  to  the  payment  of  the  mortgages  upon 
the  testator^s  real  property  was  valid  and  not  an  unlawful  accumula- 
tion of  income  prohibited  by  the  law.     There  was  presented  on 
that  accounting  by  one  of  the  plaintiffs  a  question  as  to  the  validity 
of  this  provision  of  the  will.     He  claimed  that  the  application  of  the 
surplus  income  to  the  payment  of  the  mortgages  upon  the  testator's 
real  estate  was  invalid,  as  an  unlawful  accumulation  of  income.    This 
question,  with  the  other  questions  that  were  presented  upon  the 
accounting,  was  referred  to  a  referee,  who  reported  that  the  provisions 
of  the  will  were  valid  and  not  an  unlawful  accumulation  of  income, 
and  his  report  was  confirmed  by  the  surrogate  and  a  decree  entered 
in  conformity  with  this  report.     The  surrogate  has  authority  to  con- 
strue wills  when  a  party  expressly  puts  in  issue,  before  the  surro- 
gate, the  validity,  construction  or  effect  of  any  disposition  of  per- 
sonal property  contained  in  a  will  of  a  resident  of  the  State  (Code 
Civ.  Proc.  §§  2624,  2812),  and  a  decree  made  upon  a  judicial  settle- 
ment of  the  accounts  of  a  testamentary  trustee  has  the  same  force  as 
a  judgment  of  the  Supreme  Court  to  the  same  effect  as  against  each 
party  who  was  duly  cited  or  has  appeared,  and  every  person  who 
would  be  bound  by  such  a  judgment  rendered  in  an  action  between 
the  same  parties.     (Code  Civ.  Proc.  §  2813.) 

There  can  be  no  doubt  that  if  an  action  had  been  commenced  in 
the  Supreme  Court  for  a  judicial  settlement  of  the  surplus  income 
and  an  issue  as  to  the  validity  of  this  provision  of  the  will  had  been 
presented  by  the  pleadings  and  the  court  had  adjudicated  that  the 
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provision  was  valid  and  directed  the  trustee  to  apply  the  surplns 
income  to  tlie  payment  of  the  mortgages  upon  the  testator's  real 
estate  snch  jadgment  would  have  been  a  controlling  adjudication 
binding  npon  the  parties  to  that  action  in  a  subsequent  action  relat- 
ing to  the  construction  of  the  will,  and  under  this  provision  of  the 
Code  the  decree  of  the  surrogate  being  given  the  same  effect  as  the 
jadgment  of  the  Supreme  Court,  was  a  binding  adjudication  upon 
all  the  parties  to  that  proceeding  and  ib  controlling  in  this  action. 
All  of  the  parties  interested  in  the  estate  were  parties  in  the  pro- 
ceeding before  the  surrogate.  The  same  question  presented, 
namely,  the  validity  of  this  provision  of  the  will,  was  at  issue  and 
the  decree  adjudicating  that  this  provision  of  the  will  was  not  a 
violation  of  the  statute  as  to  unlawful  accumulations  of  income  is 
binding  upon  the  parties  to  this  action.  {Rvdd  v.  Cornell^  ITl 
N.  T.  114.)  In  Thcym  v.  De  BreUuU  (179  N.  Y.  64)  it  is  said  : 
"  The  well-settled  general  rule  of  estoppel  *  *  *  is  *  that  the 
estoppel  in  a  former  judgment  extends  to  every  material  matter 
within  the  issues  which  was  expressly  litigated  and  determined,  and 
also  to  those  matters  which,  although  not  expressly  determined,  are 
comprehended  and  involved  in  the  thing  expressly  stated  and 
decided,  whether  they  were  or  were  not  actually  litigated  or  consid- 
ered.' "  It  having  been,  therefore,  adjudicated  that  this  clause  of 
the  will  directing  the  application  of  the  surplus  income  was  valid, 
that  adjudication  estops  any  of  the  parties  to  this  action  from  ques- 
tioning its  validity,  and  under  the  submission  judgment  should, 
therefore,  be  entered  for  the  defendant,  without  costs. 

McLaughlin,  J.,  concurred. 

Judgment  ordered  for  plaintiffs.     Settle  order  on  notice. 
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The  People  of  the  State  op  New  Yoek  ex  rel.  The  Interna- 
tional Banking  Corporation,  Appellant,  t?.  Frank  Kaymond 
and  Others,  as  Commissioners  of  Taxes  and  Assessments  of  the 
City  of  New  York,  Respondents. 

First  Department,  January  11,  1907. 

Tax — when  foreign  banking  corporation  may  be  taxed — when  capital 

ia  employed  here. 

A  foreign  banking  corporation  having  a  large  office  in  this  State,  which  sells  for- 
eign bills  of  exchange  and  pays  drafts  drawn  upon  it  in  this  State,  etc.,  does 
business  in  this  State  and  is  taxable,  although  it  has  no  certificate  permitting  it 
to  do  business  here. 

When  the  business  carried  on  by  such  banking  corporation  consists  in  selling  its 
own  drafts  on  its  foreign  branches  and  agents,  drafts  drawn  by  the.se  agents 
upon  the  New  York  branch  constitute  moneys  and  credits  employed  and 
invested  in  this  State  and  are  subject  to  taxation. 

Such  demands  and  evidences  of  debt  sent  here  for  collection  are  not  exempt  from 
taxation  by  virtue  of  subdivision  13  of  section  4  of  the  Tax  Law,  because  they 
are  held  by  the  corporation  itself  and  not  by  its  agent,  and  because  they  are 
not  sent  here  for  collection  but  belong  to  the  corporation  and  are  used  here  in 
its  business. 

Appeal  by  the  relator,  The  International  Banking  Corporation, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  27th  day  of  November,  1906,  dismissing  a 
writ  of  certiorari  theretofore  issued  herein,  and  affirming  an 
assessment  against  the  relator. 

Damid  Rumsey^  for  the  appellant. 

Curtis  A,  Peters^  for  the  respondents. 

HOUGHTOK,  J. : 

The  relator  is  a  banking  corporation,  organized  under  the  laws  of 
the  State  of  Connecticut,  where  it  maintains  a  statutory  office.  It 
has  a  place  of  business  at  No.  60  Wall  street,  in  the  city  of  New 
York,  with  an  office  staff  of  fifty  or  more  persons.  It  maintains 
branches  in  the  cities  of  Washington  and  San  Francisco  and  at 
many  of  the  commercial  centers  of  foreign  countries.     Its  business 
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is  the  purchasing  and  selling  of  foreign  bills  of  exchange  to  travel- 
ers and  for  commercial  purposes  an(i  the  paying  of  such  drafts  as 
may  be  drawn  on  it  at  the  city  of  New  York  by  its  various  branches 
and  agents  and  the  collecting  of  such  as  may  be  transmitted  by 
them  to  it  for  that  purpose  with  in  occasional  loaning  temporarily 
of  surplus  moneys.  The  average  amount  of  moneys  on  hand  does 
not  appear,  but  at  one  period  of  the  year  for  which  the  tax  was 
levied  tlie  sum  was  $3,000,000.  The  relator  has  no  certificate  per- 
mitting it  to  do  business  in  this  State,  but  it  has  been  conducting  its 
business  substantially  as  it  now  does  since  1902,  and  all  of  its  com- 
mercial affairs  are  managed  by  its  directors  and  officers  at  tlie  New 
York  office. 

After  a  hearing  the  respondent  commissioners  determined  that 
the  relator  was  employing  capital  to  the  extent  of  at  least  $69,500 
in  its  business  in  this  State  and  fixed  assessment  against  it  at  that 
sum.  A  writ  of  certiorari  was  obtained  which  was  dismissed,  and 
from  the  order  of  dismissal  this  appeal  is  taken. 

The  relator  urges  that  it  is  not  doing  business  in  this  State  within 
the  meaning  of  section  7  of  the  Tax  Law  (Laws  of  1896,  chap. 
908),  and  that  if  it  is  the  capital  which  is  invested  in  such  business 
is  not  within  this  State  nor  under  its  jurisdiction,  but  must  be 
deemed  to  be  held  in  the  State  of  Connecticut,  the  legal  situs  of 
the  corporation,  and  further,  that  whatever  capital  is  employed 
here  is  exempt  from  taxation  under  subdivision  13  of  section  4  of 
the  Tax  Law. 

We  think  none  of  these  contentions  can  be  upheld.  Manifestly 
the  relator  is  doing  business  within  this  State.  It  maintains  here 
an  office  and  has  for  some  years.  Its  business  affairs  and  branches 
and  agencies  are  managed  by  and  from  that  office,  which  is  one  of 
magnitude ;  and  apparently  it  is  doing  the  business  that  any  inter- 
national banking  house  would  do  with  extensive  and  assured  con- 
nections. Notwithstanding  the  corporation  is  a  foreign  one,  and 
hence  a  non-resident  to  the  extent  of  the  capital  which  is  invested 
in  its  business  conducted  in  this  State,  it  is  taxable  Under  the  express 
provisions  of  section  7  of  the  Tax  Law.  But  the  relator  insists 
that  the  $123,000,  which  was  the  basis  of  the  assessment,  less  the 
deduction  for  debts,  consisted  wholly,  except  the  $6,000  of  bank 
deposit,  of  bills,  not^  and  drafts  receivable  which  were  not  invest- 
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iiients  in  basiness,  but  were  simply  debts  due  to  it  and  in  no  sense 
an  investment  in  business. 

It  is  evident  that  the  relator  must  employ  some  capital  to  carry 
on  the  business  which  it  does.  The  business  which  it  carries  on  is 
the  selling  of  its  own  drafts  on  itfi  own  branches  and  agents.  Not 
only  to  reimburse  themselves  do  these  branches  and  agents  draw 
upon  the  relator,  but  they  draw  upon  it  to  pay  such  drafts  as  they 
have  sold.  In  this  way  it  may  be  assumed  such  branches  and  agents 
become  indebted  to  the  main  office  in  the  city  of  New  York.  In 
turn  this  indebtedness  is  used  for  the  payment  of  such  further  drafts 
as  may  be  drawn  and  sold  by  the  home  office.  These  credits  and 
evidences  of  indebtedness,  therefore,  constitute  relator's  stock  in 
trade.  They  were  physically  in  the  city  of  New  York  and  held  there, 
and  were  not  in  transit  to  the  State  of  Connecticut,  and  we  think 
such  use  of  moneys  and  credits  is  the  employment  and  investment 
of  capital  within  the  State  which  subjects  it  to  taxation. 

A  foreign  coi-poration  doing  business  within  this  State  is  taxable 
upon  credits  and  bills  receivable  due  the  corporation  from  such  busi- 
ness. {People  ex  rel.  Burke  v.  Wells^  184  N.  Y.  275 ;  People  ex 
rel.  Yellow  Pine  Co.  v.  Barker,  23  App.  Div.  524 ;  affd.,  155  N.  Y. 
665,  on  opinion  below ;  People  ex  rel.  Armstrong  Cork  Co.  v. 
Barker,  157  id.  159.) 

The  case  of  People  ex  rel.  New  England  Loan  Co.  v.  Roberts 
(25  App.  Div.  16;  aflfd.,  156  N.  Y.  688,  on  opinion  below), 
although  arising  under  the  franchise  provisions  of  section  182  of 
the  Tax  Law,  is  instructive  and  closely  resembles  the  case  under 
consideration.  The  relator  in  that  case  was  a  foreign  corporation 
whose  business  consisted  of  loaning  money  on  bonds  and  mortgages 
upon  property  in  Western  States.  It  had  a  place  of  business  in 
the  State  of  New  York  and  kept  on  hand  a  certain  number  of 
Western  securities  which  were  sold  and  replenished  in  the  course 
of  its  business,  the  proceeds  of.  which  sales  were  temporarily  depos- 
ited and  subsequently  sent  for  reinvestment.  It  was  held  that  to 
the  extent  of  the  moneys  temporarily  on  hand  and  the  securities 
through  which  it  transacted  its  business  it  employed  capital  within 
this  State  and  was,  therefore,  subject  to  a  license  tax. 

Finally  it  is  urged  that  even  if  these  demands  and  evidences  of 
debt  can  be  deemed  within  the  State  they  were  sent  here  for  coUec- 
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tion,  or  are  moneys  of  a  iion-resident  under  the  control  or  in  the 
possession  of  his  agent  transmitted  here  for  the  purpose  of  invest- 
ment or  otlierwise  and  that  they  are  exempt  from  taxation  by  the 
provisions  of  subdivision  13  of  section  4  of  the  Tax  Law,  and  that 
tlie  decision  in  People  ex  rel.  Bank  of  Montreal  v.  Comra,,  etc.^ 
(59  N.  T.  40)  compels  us  to  so  hold. 

One  answer  to  this  contention  is  that  they  are  not  in  the  hands 
of  an  agent  of  the  relator,  but  are  held  by  the  relator  itself. 
Another  answer  is  that  they  have  not  been  transmitted  here  by  the 
relator  for  collection,  but  have  been  sent  here  to  the  relator,  because 
they  belong  to  it  and  because  it  desires  to  use  them  here  in  its  busi- 
ness. The  case  of  People  ex  rel.  Bank  of  Montreal  v.  Comrs.^ 
etc.  {supra)  apparently  turned  upon  the  fact  that  the  foreign 
corporation  was  employing  an  agent  to  transact  its  business  in  this 
State,  and  was  not  itself  doing  business  here.  In  construing  the 
act  of  1856  (Chap.  37)  in  connection  with  the  act  of  1851  (Chap. 
170,  §  2) — (which  two  laws  contained  substantially  the  pro- 
visions found  in  section  7  and  subdivision  13  of  section  4  of  the 
present  Tax  Law),  Judge  Eapallo,  in  the  course  of  his  opinion,  says : 
^' As  the  law  stood  at  the  time  of  the  passage  of  the  act  of  1855, 
there  was  no  authority  for  taxing  a  non-resident  in  respect  to  his 
personal  property.  If  such  property  was  in  the  hands  of  a  resident 
trustee  or  agent,  the  agent  or  trustee  and  no  other  person  could  be 
assessed  therefor.  But  if  the  non-resident  owner  controlled  and 
managed  his  own  business  in  New  York,  without  the  intervention 
of  a  resident  agent,  there  was  no  method  provided  for  taxing  his 
assets  here.  Hence  the  peculiar  language  of  the  act  of  1855  which 
Btibjects  to  assessment  and  taxation  non-resident  persons,  etc.,  doing 
business  in  this  State  as  principala  or  partners^  special  or  other- 
'miseP  It  was  finally  concluded  that  so  long  as  the  foreign  princi- 
pal retained  the  control  of  its  funds,'  and  the  transactions  of  the 
agent  in  this  State  were  confined  to  the  mere  loaning  of  the  money  in 
single  investment  or  in  many,  such  act  was  not  the  carrying  on  of 
business  and  that  no  tax  could  be  imposed. 

This  strict  interpretation  of  the  statute  does  not  seem  to  have 
found  great  favor  with  the  courts,  for,  so  far  as  we  have  been  able 
to  discover,' the  case  has  never  been  cited  in  any  of  the  numerous 
App.  Div.— Vol.  CXVIL        5 
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tax  decisions,  except  in  People  ex  rel.  New  England  Loan  Co.  v. 
lioherts  {supra)^  where  it  was  held  not  controlling,  as  it  manifestly 
was  not.  Whether  the  decision  is  to  be  deemed  a  correct  inter- 
pretation of  the  statute  or  not,  it  does  not  apply  to  the  pi-esent 
case,  for  such  funds  as  tlie  relator  employed  in  this  State  were  not 
in  the  hands  of  an  agent,  but  of  itself. 

Our  conclusion  is-that  the  relator  was  properly  assessed,  and  that 
the  writ  was  properly  dismissed,  and  that  the  order  should  be 
aflSrmcd,  with  costs. 

Patterson,  P.  J.,  Inoraham,  McLaughlin  and  Clarke,  JJ., 
concurred. 

Order  affirmed,  with  costs.     Order  filed. 


John  Peirce,  Respondent,  v.  John  M.  Cornell,  Appellant. 
First  Department,  January  11,  1907. 

Contract  —  Statute  of  Frauds  —  when  contract  evidenced  by  correspond- 
ence —  evidence — measure  of  damages. 

Parties,  by  an  interchange  of  correspondence  and  telegrams,  may  make  a  valid 
contract  enforcible  by  eitlier,  and  its  validity  is  not  necessarily  affected  because 
of  a  stipulation  to  reduce  t^e  contract  to  a  more  formal  agreement. 

The  test  is  whether  or  not  the  proposition  by  one  party  and  its  acceptance  by  the 
other  shows  that  their  minds  have  met  as  to  the  terms  of  a  contract  leaving  no 
essential  term  to  future  agreement. 

The  plaintiff  was  under  contract  to  erect  a  building,  and  invited  proposals  for  the 
ironwork.  The  defendant's  agent  examined  the  plans  and  specifications,  and 
after  some  negotiations  wrote  to  the  plaintiff  that  it  would  furnish  the  iron- 
work for  a  sum  stated,  the  steel  to  be  purchased  from  parties  named  by  the 
plaintiff,  and  that  the  defendant  would  furnish  a  bond,  etc. 

The  plaintiff  acknowledged  the  letter  in  writing,  stating:  "  I  accept  the  offer 
contained  therein  to  erect  the  iron  and  steel  work,  and  will  submit  a  contract 
for  you  to  sign  in  due  season." 

Held,  that  the  correspondence  constituted  a  valid  and  enforcible  contract  in  which 
no  essential  element  was  lacking; 

That  upon  a  breach  of  said  contract  by  the  defendant  in  refusing  to  furnish  the 
ironwork,  except  at  an  advanced  price,  the  plaintiff  was  entitled  to  show  on 
the  question  of  damage  the  actual  cost  of  doing  the  work  for  which  the 
defendant  had  contracted; 
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That  although  the  defendant,  with  plaintiffs  consent,  had  offered  a  new  proposi- 
tion at  an  advanced  price,  the  same  being  made  with  the  understanding  that  it 
should  in  no  way  affect  plaintiff's  claim  for  damages  under  the  original  agree- 
ment, he  was  under  no  obligation  to  accept  it. 

APPEA.L  by  the  defendant,  John  M.  Cornell,  from  a  jndgnient  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  17th  day  of  July,  1906, 
npon  the  verdict  of  a  jnry,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  6th  day  of  August,  1906,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Lernuel  Skidniore,  for  the  appellant. 

L.  Lafiin  Kellogg ^  for  the  respondent 

Scott,  J.  : 

In  the  years  1897  to  1900,  inclusive,  the  defendant  was  engaged 
in  business,  in  the  city  of  New  York,  in  the  furnishing  and  erection 
of  structural  and  ornamental  steel  and  iron  work  for  buildings  under 
the  name  or  style  of  "  J.  B.  &  J.  M.  Cornell."  During  the  same 
period,  and  for  many  yeare  prior  thereto,  the  plaintiff  was  in  busi- 
ness as  a  contractor  for  the  erection  of  buildings  in  the  city  of  New 
York  and  elsewhere. 

On  December  17,  1897,  the  plaintiff  executed  a  contract  with 
the  city  of  New  York  for  the  erection  of  a  large  public  building 
in  tliat  city  to  be  known  as  the  Hall  of  Records,  and  for  the 
erection  of  which  a  considerable  quantity  of  structural  steel  and 
iron  would  be  required.  The  architect  employed  by  the  city  pre- 
pared plans  and  specifications  showing,  among  other  things,  the 
amount,  kind  and  dimensions  of  the  structural  steel  and  iron  work 
which  would  be  required  to  construct  the  building  according  to  the 
plans  therefor.  The  plaintiff  thereupon  invited  proposals  for  the 
steel  and  iron  work  from  a  number  of  concerns  engaged  in  the  busi- 
ness, and  among  others  addressed  such  an  invitation  to  defendant. 
A  representative  of  defendant  examined  the  plans  and  specifications 
in  the  office  of  the  architect,  and  obtained  a  copy  thereof,  which 
was  dehvered  to  defendant.  After  some  negotiations  letters  were 
exchanged,  which  form  the  basis  of  this  controverey,  and  which 
read  as  follows : 
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New  York,  Felrxiary  18,  1898. 
"  Mr.  John  Peirce, 

*'  Temple  Court  Building, 

"New  York  City: 

"  Dear  Sir. —  We  will  furnish  and  erect  the  iron  and  steel  work, 
etc.,  for  the  new  Hall  of  Records,  as  called  for  by  the  plans  and 
specifications  of  Mr.  J.  R.  Thomas,  architect,  for  the  sum  of  two 
hundred  and  fifty  thousand  dollars  ($250,000). 

"We  will  purchase  our  steel  structural  work  from  parties  to  be 
named  by  you. 

"  It  is  understood  that  we  are  to  furnish  a  bond  from  the  United 
States  Fidelity  &  Guaranty  Company  for  twenty-five  (25^  per  cent 
of  the  amount  of  the  contract. 

"  We  understand  this  to  be  in  accordance  with  our  interview  with 

you  of  yesterday. 

"  Yours  very  truly, 

J.  B.  &  J.  M.  COENELL." 

"  New  York,  FdPy  23, 1898. 
"  Messrs.  J.  B.  &  J.  M.  Cornell, 

"  26th  Street  and  11th  Avenue, 

"  New  York  City : 

"  Gentlemen. —  Acknowledging  yours  of  the  18th  instant,  I  have 

to  say  that  I  accept  the  offer  contained  therein,  to  erect  the  iron 

and  steel  work,  etc.,  required  under  my  contract  for  the  new  Hall 

of  Eecords  building,  and  I  mil  submit  a  contract  for  you  to  sign  in 

due  season. 

"  Yours  truly, 

"JOHN  PEIRCE." 

It  appears  that  just  prior  to  the  exchange  of  these  letters  plaintiff 
had  stated  that  if  he  made  a  contract  with  defendant  he  should 
desire  tJiat  the  defendant  would  purchase  the  structural  steel  work 
from  the  Pencoyd  Steel  Works  represented  by  Messrs.  A.  &  P. 
Koberts,  which  explains  the  statement  in  defendant's  letter  that  he 
would  purchase  the  structural  steel  from  parties  to  be  named  by 
plaintiff.  Accordingly,  before  writing  the  above  letter  of  February 
eighteenth,  defendant  had  obtained  a  price  for  the  structural  steel 
from  tlie  Pencoyd  Works,  which  he  had  accepted,  upon  receiving 
the  above-quoted  letter  from  plaintiff.     It  does  not  appear  that 
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these  letters,  or  the  substance  thereof,  were  communicated  to  plain- 
'  tiff.  Plaintiff  proceeded  with  his  contract  with  the  city,  and  noth- 
ing was  done  as  to  pntting  the  agreement  between  plaintiff  and 
defendant  into  more  formal  shape  until  March  14,  1899,  when 
defendant  wrote  to  plaintiff  that  the  Pencoyd  Works  had  stated 
that  owing  to  the  long  period  that  had  elapsed,  and  the  rise  in  the 
cost  of  raw  material,  they  could  not  furnish  tlie  structural  steel 
except  at  an  advance  of  $21,500,  and  the  defendant  stated  that,  for 
similar  reasons,  the  price  of  the  balance  of  the  work,  not  to  be 
furnished  by  the  Pencoyd  Works,  should  be  advanced  $16,500, 
making  a  total  increase  of  price  for  the  work  to  be  done  by  defend- 
ant for  plaintiff  of  $38,000.  The  plaintiff  refused  to  accede  to  the  pro- 
posed increase  of  price  and  insisted  that  under  the  letters  exchanged 
in  February,  1898,-tho  defendant  was  bound  to.  furnish  and  set  up 
the  steel  and  iron  work  at  the  price,  then  agreed  upon.  Defendant 
refused  to  be  bound  by  the  agreement  made  in  Febniary,  1898,  but 
offered  to  reopen  negotiations  upon  the  bs^sis  of  an  increased  price. 
Still  insisting  upon  his  right  to  hold  defendant  to  his  agreement  of 
February,  1898,  plaintiff  on  March  27,  1899,  offered  to  consider  a 
new  proposal,  on  the  understanding,  however,  that  the  negotiations 
for  a  new  agreement  should  in  no  way  affect  any  claim  for  damages 
which  he  might  have  against  defendant  by  the  reason  of  the  refusal 
of  the  latter  to  abide  by  his  proposal  of  February  18,  1898.  The 
defendant's  only  reply  was  to  submit  a  new  proposal  at  $288,000, 
unaccompanied  by  any  agreement  that  the  acceptance  of  the  pro- 
posal should  not  affect  plaintiffs  claim  for  damages  if  he  had  any. 
Plaintiff  thereupon  proceeded  to  open  negotiations  with  other  per- 
sons, and  finally  made  a  contract  with  another  firm  to  do  the  work 
which  defendant  had  proposed  to  do,  but  at  a  price  in  excess  of 
defendant's  original  price  by  $103,788.65,  for  which  sum  plaintiff 
has  recovered  judgment  for  damages. 

The  principal  question  involved  in  this  appeal  is  whetlier  or  not 
the  letters  exchanged  between  plaintiff  and  defendant  in  February, 
1898,  constituted  a  valid  enforcible  contract.  It  is  well  settled  that 
parties  may  by  the  interchange  of  letters  ar»d  telegrams  make  a  valid 
contract,  which  is  enforcible  by  either,  and  that  its  validity  is  not 
necessarily  affected  because  of  a  stipulation  to  reduce  the  contract 
to  a  more  formal  agreement.     {Sanders  v.  Pottlitzer  Bros,  Fr'uit 
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Co.,  144  N.  Y.  209 ;  Pratt  v.  Hudson  River  R.  R   Co.,  21  id. 
305.) 

Of  course,  when  this  rule  is  invoked  care  must  be  taken  not  to 
misconstrue  as  a  completed  agreement  letters  which  were  intended 
merely  as  a  part  of  the  preliminary  negotiation  for  a  contract. 
{Brown  v.  N.  T.  C.  R.  R.  Co.,  44  N.  Y.  79.)  The  test  is  whether 
or  not  the  proposition  by  one  party  and  its  acceptance  by  the  other 
shows  that  the  minds  of  the  parties  met  as  to  the  terms  of  the  con- 
tract, leaving  no  essential  term  to  future  agreement.  As  was  said 
in  Pratt  v.  Hudson  River  R.  R,  Co.  (supra\  quoted  with  approval 
in  Safiders  v.  Pottlitzer  Bros.  Fruit  Co.  {supra) :  "  A  contract  to 
make  and  execute  a  certain  written  agreement,  the  terms  of  which 
are  specific  and  mutually  understood,  is  in  «all  respects  as  valid  and 
obligatory,  where  no  statutory  objection  interposes,  as  the  written 
contract  itself  would  be  if  executed.  If,  therefore,  it  should  appear 
from  the  evidence  that  the  minds  of  the  parties  had  met ;  that  a 
proposition  for  a  contract  had  been  made  by  one  party  and  accepted 
by  the  other ;  that  the  terms  of  this  contract  were  in  all  respects 
definitely  understood  and  agreed  upon,  and  that  a  part  of  the 
mutual  understanding  was  that  a  written  contract  embodying  those 
terms  should  be  drawn  and  executed  by  the  respective  parties,  this 
is  an  obligatory  contract  which  neither  party  is  at  liberty  to  refuse 
to  perform."  In  the  present  case  there  is  no  element  essential  to  a 
complete  contract  which  is  not  to  be  found  in  the  letters  which 
passed  between  the  parties.  The  work  to  be  done  and  the  materials 
to  be  furnished  were  identified  by  reference  to  the  architects'  plans 
and  specifications,  and  it  is  not  contended  that  there  was  any  doubt 
or  ambiguity  on  this  score.  Th6  price  to  be  paid  by  plaintiff  was 
fixed.  The  stipulation  as  to  the  source  from  which  defendant  was 
to  obtain  a  certain  part  of  the  material  was  included  in  the  proposal, 
as  was  also  a  precise  stipulation  as  to  the  security  which  tlie  defend- 
ant was  to  give  for  the  performance  of  the  agreo^ment.  There  was 
no  element  lacking  in  anywise  essential  to  a  complete  contract,  and 
there  is  nothing  to  be  found  in  either  letter  suggesting  that  any 
contract  stipulation  remained  to  be  agreed  upon  in  the  future. 

That  a  formal  contract  was  not  tendered  by  plaintiff  is  quite  unim- 
portant, and  seems  to  have  been  so  considered  by  both  of  the  par 
ties.     It  is  true  that  one  of  defendant's  agents  testifies  that  he,  on 


Digitized  by  LjOOQ IC 


Peirce  v.  Cornell.  71 


App.  Div.]  First  Department,  January,  1907. 

several  occasions,  asked  plaintiff  when  the  formal  contract  would 
be  ready,  but  there  is  nothing  in  the  case  to  show  tliat  the  defend- 
ant ever  demanded  or  insisted  upon  the  formulation  of  such  a  con- 
tract, and  it  is  very  significant  that  when  defendant  determined  to 
withdraw  from  his  agreement,  he  did  not  base  liis  refusal  to  per- 
form upon  plaintiff's  neglect  to  tender  a  formal  contract  for  execu- 
tion, but  placed  it  solely  and  exclusively  upon  the  ground  that  the 
price  of  steel  and  iron  had  advanced  so  that  it  would  be  unprofitable 
to  do  the  work  at  the  price  proposed. 

It  is  true  that  reference  is  made  by  the  defendant  to  the  length 
of  time  which  had  elapsed  since  the  exchange  of  letters,  but  the 
defendant  does  not  base  his  refusal  to  perform  the  work  on  the 
ground  of  delay,  but  solely  \x\^\\  the  advance  in  price.  As  to  the 
delay  in  ordering  deliveries  it  does  not  appear  that  it  was  unreason- 
able, and  we  do  not  understand  the  defendant  as  seriously  claiming 
that  it  was. 

The  defendant  knew  wlien  he  made  the  proposal  what  the  general 
character  and  size  of  the  building  was  to  be,  and  doubtless  realized 
that  the  demand  for  steel  would  depend  upon  the  preliminary  or 
preparatory  work  which  plaintiff  as  general  contractor  for  the  build- 
ing might  be  required  to  do,  before  he  could  begin  to  use  steel  Or 
iron  on  th'e  structure. 

From  the  letters  themi^elves,  the  circumstances  under  which  they 
were  exchanged,  and  the  subsequent  acts  of  the  parties  we  think 
that  the  jury  were  quite  justified  in  finding  that  the  parties  intended 
to  make,  and  understood  that  they  were  making,  a  valid  binding 
contract  by  the  letters  which  they  exchanged  in  February,  1898, 
and  that  defendant's  present  contention  that  the  agreement  was 
merely  tentative  and  not  intended  to  become  effective  until  a  more 
formal  contract  had  been  entered  into,  is  a  mere  afterthought  put 
forth  as  an  excuse  for  receding  from  an.  agreement  which  it  had 
'become  unprofitable  to  fulfill.  We  are  of  the  opinion  that  tlie  court 
committed  no  error  in  permitting  plaintiff  to  prove  what  it  actually 
cost  him  to  do  the  work  for  which  defendant  had  contracted. 
{Mayor,  etc.,  of  JV.  F.  v.  Second  Averme  li.  R.  Co.,  102  N".  Y. 
572.)  When  defendant  had  refused  to  proceed  with  the  work  it 
became  plaintiff's  duty  to  proceed  with  reasonable  and  usual  dili- 
gence to  procure  the  work  to*  be  done  as  cheaply  as  possible,  so  as 
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to  limit  the  claim  for  damages.  Whether  or  not  he  did  so  proceed 
was  a  question  for  the  jury.  It  was  fairly  submitted  to  them  and 
we  find  no  reason  in  tlie  evidence  to  question  the  justness  of  their 
conclusion. 

The  plaintiff  was  under  no  obligation,  as  we  consider,  to  accept 
defendant's  offer  to  do  the  work  at  an  advance  of  $38,000.  When 
that  offer  was  made  plaintiff  was  in  the  position  of  claiming,  and 
with  reason,  that  defendant  was  bound  to  do  the  work  under  his 
former  proposal.  At  the  very  least  that  was  then  a  debatable  claim 
not  without  a  plausible  basis. 

Plaintiff  expressed  his  complete  willingness  to  accept  a  new  pro- 
posal from  defendant  at  a  higher  figure,  conditioned  only  upon  the 
mutual  understanding  that  such  acceptance  should  not  be  construed 
as  a  waiver  of  any  right  which  he  might  then  have  under  the  earlier 
proposal  and  acceptance.  This  was  a  reasonable  condition,  and  one 
^vhich  it  was  unreasonable  for  defendant  to  refuse,  and  his  submis- 
sion of  a  new  proposal  without  reference  to  the  proposed  conditions 
must  be  deemed  a  refusal  to  accede  to  it.  No  other  question  pre- 
sented by  the  appeal  seems  to  call  for  extended  discussion. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  Inobaham,  Laughlin  and  Clarke,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs.     Order  filed. 


Clara  Mulleb,  Respondent,  v.  Meyer  Vesell,  Appellant. 

First  Department,  January  11,  1907. 

Negligence  —  injury  by  dumbwaiter — verdict  against  weight  of  evidence. 

The  plaintiff,  a  tenant,  was  injured  by  the  fnH  of  a  dumbwaiter  on  the  premises, 
and  claimed  that  the  rope  was  defective  an  J  that  the  landlord  had  been  notified 
of  the  defect. 

The  evidence  considered,  and 

Held,  that  a  verdict  for  the  plaintiff  was  against  the  weight  of  evidence. 

Appeal  by  the  defendant,  Meyer  Yesell,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiif,  entered  in  the  office  of  the 


Digitized  by  LjOOQ IC 


MuLLBR  V.  Vesell.  73 


App.  Div.]  First  Department,  January,  1907. 

clerk  of  the  coanty  of  New  York  on  the  6th  day  of  June,  1906, 
upon  the  verdict  of  a  jury  for  $3,000,  and  also  from  an  order  entered 
in  said  clerk's  oflSce  on  the  4th  day  of  June,  1906,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Bermo  Loevyy^  for  the  appellant. 

Frank  Herwig^  for  the  respondent. 

SooTT,  J. : 

The  plaintiff  has  recovered  a  verdict  for  damages  for  an  arm 
broken,  as  alleged,  in  consequence  of  defendant's  negligence  in  per- 
mitting a  dumbwaiter  in  a  tenement  house  owned  by  him  to  become 
unsafe.  The  verdict  is  challenged  as  contrary  to  all  the  credible 
evidence  in  the  case.  The  house  was  a  live  or  six-story  tenement 
with  dumbwaiter  running  from  top  to  bottom,  and  used  by  all  the 
tenants  in  the  building.  The  plaintiff  resided  on  one  of  the  lower 
floors  with  her  daughter  and  ^n-in-law,  the  latter  acting  as  janitor 
of  the  building.  The  plaintiff's  story  is  that  on  April  8,  1900, 
she  desired  to  use  the  dumbwaiter  to  send  ashes  down  to  the  cellar ; 
that  she  looked  into  the  shaft  and  found  that  the  dumbwaiter  was 
two  or  three  stories  above  her ;  that  she  pulled  the  appropriate  rope 
to  cause  it  to  descend,  when  the  rope  which  suspended  it  broke  and 
the  dumbwaiter  fell,  catching  her  arm  and  breaking  it. 

It  is  significant,  in  view  of  the  other  evidence  in  the  case,  that 
more  than  fifteen  months  elapsed  after  the  accident  before  suit  was 
brought,  and  in  all  that  time  no  notice  was  given  to  defendant  or 
his  agent,  or,  so  far  as  appears,  to  any  one  else  that  plaintiff  claimed 
that  her  arm  had  been  broken  in  the  way  she  now  says  it  was.  As 
has  l)een  said,  plaintiff's  son-in-law  was  janitor  of  the  building  and 
remained  snch  for  about  a  year  after  April  8,  1900.  It  was  soon 
after  he  ceased  to  be  janitor  and  had  moved  out  of  the  building, 
and  not  until  then,  that  it  appears  to  have  first  been  claimed  that 
the  injury  was  caused  by  the  dumbwaiter. 

It  was  positively  testified  to  by  the  plaintiff  and  her  witnesses 
that  the  accident  happened  on  April  8,  1900,  and  that  that  day  fell 
on  a  Tuesday.  It  was  said  that  the  plaintiff's  daughter  did  the 
washing  on  Tuesdays,  and  that  it  was  because  she  was  washing  on 
the  day  of  the  accident  that  her  mother  used  the  dumbwaiter.    The 
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6on-in-law  testified  that  he  went  to  work  on  the  day  of  the  accident 
and  did  not  return  until  six  or  half-past  six  at  night.  It  was  con- 
ceded on  the  trial,  however,  that  April  eighth  did  not  fall  upon  a 
Tuesday  but  upon  a  Sunday. 

The  dumbwaiter  was  raised  by  pulling  on  ropes  hanging  from  the 
hoisting  mechanism  at  the  top  of  the  building.  One  rope  hung  /it 
the  left  liand  of  the  opening  into  the  shaft,  and  the  other  on  the 
right  hand.  The  counterpoise  was  on  the  left  side  of  the  shaft, 
The  plaintiff's  left  arm  was  broken,  and  she  testifies  that  in  order  to 
cause  the  dumbwaiter  to  descend  she  pulled  on  the  left-hand  rope, 
which,  as  she  and  her  daughter  and  son-in-law  persisted,  was  the 
proper  rope  to  pull  to  lower  the  dumbwaiter.  The  clear  evidence 
of  disinterested  witnesses  was  that  precisely  the  contrary  was  the 
fact;  that  it  was  the  right-hand  rope  that  brought  the  dumbwaiter 
down,  and  that  pulling  the  left  one  would  cause  it  to  rise.  The 
negligence  charged  against  the  defendant  was  that  he  had  permitted 
the  rope  by  which  the  dumbwaiter  was  suspended  to  become  and 
remain  weak  and  unsafe.  It  was  of  course  necessary  to  show  some 
notice  to  him  or  state  of  affairs  which  would  import  notice.  Accord- 
ingly the  plaintiff's  daughter  testified  tliat  she  had  notified  defend- 
ant two  months  before  the  accident  that  the  rope  was  breaking,  and 
her  husband  testified  that  ho  had  given  similar  notice  three  weeks 
before  the  accident.  Both  described  the  rope  as  being  in  the  last 
stages  of  dilapidation.  -  It  was  shown  by  competent,  persuasive  and 
almost  convincing  evidence  that  a  new  rope  had  been  put  in  on 
February  twenty -eighth,  about  five  weeks  before  the  alleged  accfdent, 
and  that  it  was  still  in  place  and  in  use  at  the  time  of  the  trial.  After 
a  careful  reading  of  the  whole  evidence  we  are  persuaded  that  the 
verdict  should  not  be  allowed  to  stand,  and  that  the  motion  to  set  it 
aside  should  have  been  granted. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Patterson,  P.  J.,  Ixguaham,  Laughlin  and  Clarke,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event.     Order  filed. 
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The  People  of  the  State  of  New  Tobk,  Respondent,  v.  Meyer 
Yoscow,  Appellant. 

First  Department,  January  11, 1907. 

Crime  —  murder  in  the  second  degree  —  conviction  sustained. 

Evidence  in  a  prosecution  resulting  in  a  conviction  of  murder  in  the  second 
degree  considered  and  judgment  affirmed. 

Appeal  by  the  defendant,  Meyer  Yoscow,  from  a  judgment  of  tlie 
Court  of  General  Sessions  of  the  Peace  in  and  for  the  county  of 
New  York,  rendered  on  the  27th  day  of  May,  1904r,  convicting Iiim 
of  the  crime  of  murder  in  the  second  degree,  and  also  from  two 
orders  resj>ectively  denying  the  defendant's  motions  for  a  new  trial 
and  in  ari-est  of  judgment. 

Lewis  Stuyvesant  Chanler^  for  tlie  appellant. 

Robert  C.  Taylot*^  for  the  respondent. 

ScoTr,  J. : 

The  appellant  was  convicted  of  murder  in  the  second  degree  in 
the  Conrt  of  General  Sessions  of  the  Peace.  The  case  is  barren  of 
exceptions  raising  any  question  of  law.  The  appellant  bases  his 
appeal  npon  the  contention  that,  on  the  whole,  the  defendant's  evi- 
dence was  more  worthy  of  belief  than  that  of  the  People,  and  u|)on 
the  further  contention  that  the  trial  judge  and  the  counsel  who 
defended  the  appellant  at  the  trial  misconceived  the  trne  theory  of 
the  facts  npon  which  the  defenge  should  have  been  predicated. 

The  defendant  kept  a  billiard  or  pool  room  on  Third  avenue, 
which  was  apparently  frequented  by  young  men  and  boys  of  the 
character  commonly  known  as  '*  tough."  The  deceased  frequently 
resorted  to  the  saloon  and  on  occasions  had  been  riotous  and 
destructive,  breaking  the  pool  tables  and  implements  of  the  game. 
On  tlie  night  of  the  shooting  Flynn,  the  man  who  was  killed,  had 
plajed  pool  in  the  room,  and  had  gone  out  leaving  his  overcoat 
behind  him.  Later  he  returned  for  his  coat  and  the  shooting  then 
took  place. 

The  story  told  by  the  People's  witnesses  was  that  while  Flynn 
Lad  been  out  of  the  room  two  men  named  Casey  aiud  Luizzi  had 
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come  in  and  commenced  playing  pool  at  the  table  nearest  the 
entrance ;  that  Flynn  passed  them  in  going  to  the  back  of  the  room 
for  his  overcoat,  and  was  obliged  to  repass  them  in  order  to  leave 
the  room  ;  that  he  had  put  on  his  coat  and  was  going  out  when 
Luizzi  struck  him  on  tlie  head  with  the  heavy  end  of  the  cue,  say- 
ing that  he  had  waited  for  him  (Flynn)  and  was  going  to  fix  him; 
that  Flynn  fell  and  Luizzi  beat  and  kicked  him,  and  that  the 
defendant  then  came  up  and  either  kicked  or  jumped  on  Flynn  and 
shot  him  as  he  lay  on  the  floor.  Some  of  tlie  witnesses  say  that 
defendant  spoke  to  Flynn,  saying  in  effect  that  the  latter  had 
wrecked  his  place  and  that  he  (defendant)  would  fix  him.  This 
general  story  of  the  shooting  was  told  by  a  number  of  witnesses 
who  were  present.  The  defendant  told  how  Flynn  wrecked  the 
room  on  a  previous  evening,  and  had  done  other  damage,  and  that 
he  and  Flynn  had  liad  some  words  about  it ;  that  on  the  night  of  the 
homicide,  mnnediately  before  it  occurred,  he  was  standing  in  the 
front  of  his  room  talking  to  some  young  men  when  Flynn  came  in  ; 
tliat  he  asked  Flynn  why  he  did  not  stay  away,  to  which  the  latter 
returned  a  rough  reply  ;  that  shortly  afterwards  a  sudden  row 
broke  out  in  the  saloon  and  he  rushed  to  the  back  of  the  room  and 
took  a  revolver  out  of  a  box ;  that  as  he  went  some  of  the  men 
present  tried  to  strike  him  ;  that  he  heard  threatening  cries  directed 
towards  himself ;  that  after  he  had  procured  the  revolver  he  went 
again  to  the  front  of  the  room,  and  as  he  did  so  a  young  man  named 
Savarese  was  pushed  against  him  ;  that  he  hit  Savarese  with  the 
revolver  and  saw  Flynn  coming  towards  him  threatening  him ;  that 
he  was  about  to  strike  again  at  Savarese  when  the  revolver  went  off 
and  the  next  thing  that  he  saw  was  that  Flynn  lay  upon  the  floor. 
He  denied  that  he  had  shot  Flynn  while  he  lay  on  the  floor, 
or  that  he  had  aimed  the  revolver  at  Flynn  at  all,  or  that  he  had 
either  kicked  Flynn  or  jumped  on  him.-  He  was  corroborated  to 
some  extent  by  his  brother,  and  there  was  evidence  of  his  previous 
peaceable  reputation.  The  testimony  presented  a  sharp  conflict  as 
to  how  the  shooting  came  about,  and  the  jury  were  certainly 
entitled  to  believe,  as  they  evidently  did,  the  account  given  by  the 
People's  witnesses.  As  to  the  supposed  misconception  of  the  true 
theory  of  defense  on  the  part  of  the  court  and  counsel  we  have 
been  unable  to  discern  it.     The  view  of  the  case  insisted  upon  by 
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the  counsel  at  the  trial  was  that  defendant  had  been  put  in  such 
danger  as  to  hie  person  and  property  as  to  justify  him*  in  arming 
liimself  with  a  view  to  protecting  himself  ;  that  ho  was  justified  in 
using  such  force  as  was  necessary  to  effect  that  end,  and  that  the 
pistol  went  off  unintentionally  or  accidentally  while  he  was  defending 
himself  with  it  by  using  it  as  a  club. 

Counsel  developed  this  theory  of  defense  by  a  series  of  requests 
to  charge  which  were  not  only  accepted  and  charged  by  the  court, 
but  were  charged  before  the  general  charge  was  made,  thus  giving 
the  jury  at  the  very  outset  the  defendant's  theory  of  his  defense 
couched  in  the  language  of  his  counsel.  Of  course  the  presentation 
of  this  defense  rendered  it  proper  that  the  court  should  instruct  the 
jury  as  to  when  and  under  what  circumstances  a  man  may  resort  to 
violent  and  deadly  means  for  his  self -protection,  and  this  the  learned 
judge  did  temperately  and  accurately.  Upon  the  whole  case  we  are 
of  the  opinion  that  the  defendant  had  a  fair  trial;  that  the  testi 
mony  offered  on  behalf  of  the  People  was  such  as  the  jury  was  jus- 
fied  in  believing,  and  that,  being  believed,  it  amply  supported  the 
verdict. 

The  judgment  must  be  affirmed. 

Patterson,    P.   J.,   Ingraham,  Laughlin    and    Clarke,    JJ., 
concurred. 

Judgment  aflSrmed.     Order  filed. 


The  People  op  the  State  of  New  York  ex  rel.  Edward  Leach, 
Eespondent,  v.  Central  Fish  Company,  Carlton  M.  Prankard, 
as  President,  and  Edward  M.  Dixon,  as  Secretary  and  Treasurer 
Thereof,  Appellants. 

First  Department,  January  11,  1907. 

Corporation  —  inspection  of  corporate  books  —  director's  right  to 

inspection. 

Even  though  a  stockholder's  right  to  inspect  the  corporate  books  may  be  denied 
in  the  discretion  of  the  court,  the  right  of  a  director  to  such  inspection  is  abso- 
lute, being  necessary  to  enable  him  to  perform  the  duties  of  his  office.  To 
enable  a  director  to  secure  such  inspection  he  need  only  show  that  he  is  a 
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director  and  has  demanded  permission  to  examine  the  books  and  has  been 
refused. 
It  is  no  answer  to  say  that  such  director  is,  pursuant  to  the  by-laws,  the  repre- 
sentative of  a  certain  stockholder  who  is  inimical  to  the  corporation.  If  the 
director's  hostility  is  such  as  to  justify  his  removal  from  office,  this  should  be 
accomplished  by  the  proper  method. 

Appeal  by  the  defendants,  the  Central  Fish  Company  and  othei-s, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  24th  day  of  October,  1906. 

Frank  Harvey  Fields  for  the  appellants. 

Oeorge  Zahriskie^  for  the  respondent. 

Scott,  J. : 

The  relator,  a  director  of  the  appellant  corporation,  has  obtained 
an  order  directing  the  issuance  of  a  peremptory  mandamus  permit- 
ting him  to  examine  the  books,  records  and  accounts  of  the  said 
corporation.  From  this  order  the  defendants  appeah  It  appears 
that  the  Central  Fish  Company  was  formed  in  the  year  1902, 
between  certain  persons  engaged  in  the  fresh-water  lish  business  in 
the  city  of  New  York,  including  W.  Vernon  Booth,  president  of  an 
Illinois  corporation  known  as  A..  Booth  &  Co.,  which- maintained  an 
agency  in  the  city  of  New  York,  at  wliich  it  conducted  a  fresh-water 
lish  business. 

The  consideration  upon  whicli  Bootii  was  admitted  to  the  defend- 
ant corporation  and  given  a  part  of  the  stock,  was  his  agreement 
that  he  would  procure  a  bill  of  sale  of  its  New  York  agency  from 
A.  Booth  &  Co,  to  the  defendant  corporation,  and  should  furtlier 
procure  for  A.  Booth  &  Co.  an  agreement  not  to  engage  in  the  fresh- 
water fish  business  in  the  city  of  New  York  for  a  period  of  ten 
yeare.  These  papers  (the  assignment  and  the  agreement)  were  exe- 
cuted by  A.  Booth  &  Co.,  but  owing  to  some  pending  litigation  with 
third  parties  have  not  been  delivered  to  the  defendant  corporation, 
being  held  in  escrow  by  a  trust  company.  By  the  agreement  under 
which  the  Central  Fish  Comj)any  was  organized  it  was  stipulated 
that  the  business  of  the  company  should  be  conducted  by  four  direct- 
ors, and  that  any  interest  or  combination  of  interest  of  not  less  than 
one-fourth  of  the  capital  stock  should  have  the  right  to  name  one  of 
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the  directors,  and  tliat  the  interest  represented  by  W.  Vernon  Booth 
should  name  the  vice-president.  Tlie  by-laws  carried  out  this  agree- 
ment and  provided  that  one  of  the  directors  should  be  named  by 
and  should  immediately  represent  the  interest  of  W.  Vernon  Booth 
as  long  as  he,  the  said  W.  Vernon  Bootli,  should  remain  a  stock- 
holder of  the  cor}X)ration.  The  relator  is  the  director  nominated  by 
and  immediately  representing  the  interest  of  said  Booth.  The 
respondent  sets  forth  at  length  certain  facts  which,  as  it  claims, 
demonstrate  that  W.  Vernon  Booth  has  become  inimical  to  the 
Central  Fish  Company  and  desires  to  damage  and  destroy  its  busi- 
ness, and  it  is  asserted  that  the  only  purpose  for  which  relator  seeks 
to  examine  the  books  and  records  is  to  facilitate  Booth  in  the  prose- 
cation  of  his  policy  of  destruction.  We  are  referred  to  a  number 
of  cases  in  this  State  wherein  it  has  been  held  that  the  right  of  a 
stockholder  to  examine  the  books  and  papers  of  a  corporation  is  not 
absolute,  but  rests  in  the  sound  discretion  of  the  court,  and  that  that 
discretion  will  be  exercised  to  refuse  an  application  for  an  inspection 
when  it  is  made  to  appear  that  its  real  purpose  is  to  injure  the  cor- 
poration. (Matter  of  Steinway^  159  N.  Y.  250, 265 ;  Matter  of  Coats^ 
73  App.  Div.  178;  People  ex  rel.  Callanan  v.  KeesevilUy  etc,y  li. 
R,  Co.^  106  id.  34:9.)  For  the  purposes  of  this  appeal  we  may  assume, 
without  deciding,  that  the  facts  stated  by  the  defendant  would  suffice 
for  a  refusal  of  the  demand  for  an  inspection  if  the  relator  claimed 
such  right  only  as  stockhohler,  or  if  W.  Vernon  Booth  himself  being 
a  stockholder,  but  not  a  director,  were  insisting  upon  an  inspection. 
Tlie  rule  which  is  applicable  to  a  stockholder  is  not  applicable  to  a 
director.  The  duty  of  a  director  is  to  direct,  and  if  he  neglect  this 
dnty  he  is  certainly  guilty  of  a  moral  wrong,  if  not  a  legal  one.  To 
perform  this  duty  intelligently  it  is  essential  that  he  should  keep 
himself  informed  as  to  the  business  and  affairs  of  the  corporation 
and  as  to  the  acts  of  its  executive  officers,  and  in  order  to  keep 
liimself  so  informed  he  has  the  unqualified  right  to  inspect  its 
books,  records  and  documents.  All  that  ho  need  show  to  enti- 
tle himself  to  an  inspection  is  that  he  is  a  director  of  the 
company;  that  he  has  demanded  pertnission  to  examine  and 
that  his  demand  had  been  refused.  (People  ex  rel,  Mclnnes  v. 
(JduTnhia  Bag  Co,^  103  App.  Div.  208 ;  People  ex  rel.  Ounst  v. 
Odd^tein^  37  id.  550.)    It  is  of  no  consequence  that  the  relator  was 
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put  into  the  board  of  directors  to  represent  a  certain  interest  in  the 
company.  That  fact  lessens  neither  liis  obligation  nor  his  rights. 
If  the  company  by  its  plan  of  organization  has  so  contrived  that  it 
is  possible  that  a  hostile  director  may  become  a  member  of  the 
board,  that  does  not  affect  the  general  rnle  as  to  the  rights  and 
duties  of  a  director.  If  the  hostility  assumes  such  a  shape  and  goes 
to  such  an  extent  as  to  justify  his  removal  from  the  office,  the  law 
has  provided  a  method  by  whicli  that  end  can  be  accomplished,  but 
so  long  as  he  remains  a  director  he  cannot  be  denied  the  rights 
appertaining  to  the  office. 

The    order    should    be    affirmed,   with    ten    dollars   costs  and 
disbursements. 

Patterson,    P.   J.,   Ingraham,    Laughlin    and    Clarke,   JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.     Order 
filed. 


In  the  Matter  of  the  Application  of  the  Long  Acre  Electric  Light 
AND  Power  Company,  Respondent,  for  Space  in  the  Subway 
of  the  Consolidated  Telegraph  and  Electrical  Subwat 
Company,  Appellant. 

First  Department,  January  18, 1907. 

Municipal  corporations  —  when  municipal  franchise  can  be  sold  —  rati- 
fication of  assigned  franchise  by  municipality  —  subways  in  city  of 
New  Tork — right  of  electrical  company  to  lay  cables  therein. 

When  the  allegations  of  a  petition  for  a  writ  of  peremptory  mandamus  to  obtain 
an  allotment  of  space  for  electric  wires  in  subways  in  the  city  of  New  York 
are  positive  and  explicit,  and  are  merely  met  by  denials  of  knowledge  or 
denials  which  do  not  raise  issues  of  fact,  and  merely  state  conclusions  of  law, 
the  court  may  consider  the  right  to  a  peremptory  writ  without  issuing  the 
alternative  writ. 

When  an  electric  lighting  company  holding  a  municipal  franchise  grants  to  an 
individual  tlie  "sole  and  exclusive  right  and  privilege  to  operate  for  all  pur- 
poses, under  the  franchise  ♦  ♦  ♦  granted  ♦  ♦  ♦  by  the  Board  of  Alder- 
men," etc.,  it  is  a  complete  assignment  of  the  franchise,  leaving  no  right  or 
reservation  in  the  assignor. 
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While  as  a  general  proposition  a  corporation  chartered  to  perform  public  or 
quan  public  duties  cannot  alienate  its  franchise  without  legislative  authority, 
yet  the  rule  is  subject  to  many  exceptions  and  qualifications  and  the  modern 
tendency  is  towards  a  relaxation  of  the  rule. 

The  reason  for  the  rule  against  the  alienation  of  such  franchise  is  that  by  divest- 
ing itself  of  the  franchise,  the  corporation  would  disable  itself  from  discharging 
its  public  duties,  and  tliat,  therefore,  the  public  is  entitled  to  forbid  the  transfer. 

But  the  grantor  of  the  franchise  may  ratify  and  confirm  an  alienation  thereof 
although  made  without  prior  authority.  This  ratification  need  not  assume 
any  particular  form,  and  may  be  evidenced  by  acts  which  recognize  the 
validity  of  the  assignment,  and  which  are  inconsistent  with  any  objection 
thereto. 

Thus,  when  an  electric  company  was  granted  a  franchise  by  the  municipal 
authorities  of  the  city  of  New  York  in  1887,  giving  it  a  right  to  erect  poles  and 
wires  and  construct  and  use  wires  and  conduits  over  and  under  the  streets  of 
the  city,  for  which  compensation  was  made  to  the  city,  a  special  franchise  was 
created,  and  when  the  grantee  has  assigned  the  same  to  an  individual,  and  the 
right  has  passed  by  subsequent  assignments  to  another  corporation  which 
has  been  allowed  by  the  municipal  authorities  to  erect  and  maintain  poles  and 
wires  in  said  city,  the  acquiescence  of  said  city  is  prima  facie  a  ratification  of 
the  assignment  of  the  franchise  originally  given  and  entitles  such  corporation 
to  lay  its  wires  in  the  conduits  of  the  Consolidated  Telegraph  and  Electrical 
Subway  Company,  which  is  required  to  furnish  space  to  corporations  "  having 
lawful  power  to  operate  electrical  conductors  in  any  street,  highway  or  public 
place  in  the  city." 

Moreover,  such  subway  company  is  a  private  corporation,  operating  for  its  own 
gain,  and  is  invested  with  no  authority  to  grant  ox  withhold  privileges  or  to 
discriminate  between  lawful  applicants  for  space  in  its  conduits.  It  is  vested 
with  no  governmental  function  and  does  not  represent  the  State  or  city. 
Hence,  as  the  question  as  to  whether  such  franchise  may  be  assigned  is  a  mat- 
ter of  public  concern  only,  and  such  assignment  not  being  malum  in  se,  it  is 
not  a  question  which  can  be  raised  collaterally  by  the  subway  company,  but  is 
available  only  to  the  municipality. 

It  is  not  held,  however,  that  said  subway  company  is  obliged  ti  assign  space  to 
every  applicant  and  that  it  may  not  inquire  whether  the  applicant  has  a  right 
to  enter,  but  it  has  no  right  to  refuse  an  applicant  having  an  apparent  franchise 
acquiesced  in  by  the  public  authorities. 

It  is  not  necessary  for  such  applicant  to  obtain  a  permit  from  the  commissioner 
of  water,  gas  and  electricity  before  applying  for  an  allotment  of  space  in  said 
subways. 

When  such  subway  company  bases  its  refusal  to  allot  space  in  the  conduits  on 
the  sole  contention  that  the  applicant  has  no  lawful  power  to  operate  electrical 
conductors  in  the  city,  it  cannot  maintain  that  the  space  at  present  available  is 
insufficient. 

Ikgr.^ham  and  Laughlin,  JJ.,  dissented,  with  opinion. 
App.  Div.— Yol.  CXYII.        6 
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Appeal  by  the  Consolidated  Telegraph  and  Electrical  Subway 
Company  from  an  order  of  tlie  Supreme  Court,  yiade  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  3d  day  of  October,  1906,  granting  the 
petitioner's  motion  for  a  peremptory  writ  of  mandamus. 

Alton  B,  Parker  {^Beardsley  <&  Hemmena^  attorneys],  for  the 
appellant. 

Austen  O.  Fox  and  A,  J,  Ditterihoefer^  for  the  respondent. 

ScoTT,  J. : 

This  proceeding  involves  the  right  of  tlie  relator,  an  electric  light 
company,  to  obtain  an  allotment  of  space  for  its  wires  in  the  under- 
ground conduits  belonging  to  the  Consolidated  Telegraph  and  Elec- 
trical Subway  Company  (hereinafter  for  brevity's  sake  called  the 
Subway  Company).  The  organization  of  the  Subway  Company 
and  its  erection  and  maintenance  of  underground  conduits  for  elec- 
trical conductors  marked  the  culmination  of  the  long  struggle,  now 
passed  into  familiar  history,  to  compel  the  removal  from  the  streets 
and  public  places  on  Manhattan  island  of  the  poles  and  wires 
once  used  for  telegraph,  telephone  and  electric  light  wires.  The 
powera,  duties  and  obligations  of  the  respondent  company  are 
derived  from  and  defined  by  two  certain  contracts  dated  respec- 
tively July  27,  1886,  and  April  7,  1887,  between  said  company  and 
the  commissioners  of  electrical  subways  for  the  city  of  New  York, 
which  were  ratified  and  confirmed  by  the  Legislature  by  chapter 
716  of  the  Laws  of  1887.  By  these  contracts  the  Subway  Company 
was  authorized  to  construct  conduits  for  carrying  wires,  and  among 
other  things  it  was  provided  that  the  spaces  in  such  conduits  should 
be  leased  to  any  corporation  "  having  lawful  power  to  operate  elec- 
trical conductors  in  any  street,  avenue,  or  highway  in  the  .city 
of  New  York  that  may  apply  for  the  same,  including  any  company 
or  corporation  having  or  which  shall  acquire  lawful  power  to  manu- 
facture, use  or  supply  electricity."  The  contract  also  undertook  to 
provide  against  the  danger  that  some  one  company,  by  leasing  more 
space  than  it  required,  should  prevent  other  companies  from  acquir- 
ing space,  and  further  provided  for  the  building  of  additional  con- 
duits as  they  might  be  needed.     The  commissioners  of  electrical 
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subways  agi'eed  on  their  part  to  use  all  lawful  means  to  compel  com- 
panies opemting  electrical  conductors  to  rent  space  in  the  subwajs, 
and  the  Legislature,  by  section  3  of  the  ratifying  act,  provided 
that  wherever  the  conduits  had  been  built  all  poles  and  wires 
should  be  removed,  forcibly  if  necessary,  from  public  streets  and 
places,  and  in  point  of  fact  such  poles  and  wires,  including  those 
erected  and  operated  by  the  predecessor  in  interest  of  this  relator, 
were  subsequently  removed  by  the  public  authorities  of  the  city. 
The  ratifying  act  of  1887  also  included  a  remedy  by  writ  of  man- 
damns  in  case  the  subway  company  should  fail  to  perform  the 
duties  and  obligations  assumed  by  it.  The  present  relator,  claiming 
to  be  entitled  to  lay  and  operate  electrical  conductors  in  this  city, 
has  applied  to  the  subway  company  for  an  allotment  of  space  in  the 
subway  now  constructed  in  Forty-second  street ;  and  has  tendered 
payment  of  rental  for  one  year  in  advance  at  the  rate  fixed  and 
charged  by  said  subway  company.  That  company  has  refused  to 
allot  such  space  and  resists  the  application  for  a  mandamus  upon 
several  grounds,  but  chiefly  relies  upon  the  objection  that  the  rela- 
tor's company  has  not  "  lawful  power  to  operate  electrical  conductors 
in  any  street."  But  first  it  says  that  by  its  answer  to  the  petition  it 
has  raised  issues  of  fact,  and  that  for  this  reason,  if  any  mandamus  at 
all  is  to  issne,  it  should  be  in  the  alternative  and  not  the  peremptory 
form.  This  objection  is  satisfactorily  answered  by  the  learned  justice 
at  Special  Term  (51  Misc.  Rep.  407)  and  requires  no  extended  dis- 
cussion at  onr  hands.  As  he  points  out,  the  allegations  of  the  petition 
are  positive  and  explicit  in  detail  and  are  met  for  the  most  part  by 
denials  of  knowledge  or  niformation,  or  by  denials,  positive  in  form, 
bnt  wliich  obviously  put  in  issue  not  facts,  but  tlie  conclusions  of 
law  arising  from  the  facts  as  stated  in  the  petition.  The  principal 
controversy  arises  over  the  denial  by  the  subway  company  that  the 
relator  has  any  legal  right  or  lawful  power  to  operate  electrical  con- 
ductors under  the  streets,  or  has  lawful  power  to  manufacture, 
use  or  supply  electricity.  Th\B  right  which  the  relator  asserts,  and 
which  is  thus  called  in  question,  rests  upon  a  franchise  granted  by 
the  municipal  authorities  of  the  city  of  New  York  to  the  American 
Electric  Manufacturing  Company  in  1887.  The  facts  under  which 
the  relator  claims  the  right  to  operate  under  this  franchise  are  set  • 
forth  at  length  in  the  petition  and  are  briefly  as  follows :    The 
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American  Electric  Manufacturing  Company  was  incorporated  on 
March  28,  1885,  under  the  General  Manufacturing  Corporation 
Act  of  1848  (Laws  of  1848,  chap.  40,  as  anid.),  which  seems  to 
luive  been  the  only  appropriate  act  in  force  at  that  time  under 
which  such  a  company  could  have  been  incorporated.  The  pur- 
poses of  said  company,  as  stated  in  its  certificate  of  incorporation, 
are  very  broad,  covering  "  the  manufacture,  generation,  utilization 
and  sale  of  electricity,"  as  well  as  the  manufacture,  leasing  and  sale 
of  electrical  apparatus  and  appliances,  and  the  purchase  and  sale  of 
patent  rights  and  the  like.  On  May  31,  1887,  the  board  of  alder- 
men of  the  then  city  of  New  York,  by  resolution  (approved  by  the 
mayor  June  13,  1887),  gave  and  granted  to  the  American  Electric 
Manufacturing  Company  permission  and  authority  "to  locate  and 
erect  poles,  and  hang  wires  and  fixtures  thereon,  and  to  place, 
construct  and  use  wires,  conduits  and  conductors  for  electrical 
purposes  in  the  .city  of  New  York  in,  over  and  under  the  streets, 
avenues,  wharves,  piers,  and  parks  therein  or  adjacent  thereto, 
according  to  sucli  plans  as  may  be  directed,  approved  or  allowed  by 
and  subject  to  the  powers  of  the  Electrical  Subway  Commissioners 
and  to  the  provisions  of  Chapter  499  of  the  Laws  of  1885,  and 
under  t^e  supervision  of  the  Commissioner  of  Public  Works  and  of 
the  Department  of  Public  Parks  within  their  respective  territorial 
jurisdiction,  and  subject  also  to  all  existing  ordinances  applicable 
thereto,  and  to  all  reasonable  regulations  of  the  privilege  hereby 
conferred  which  the  Common  Council  may  hereafter  impose  by 
ordinance  or  otherwise."  The  resolution  also  makes  provision  for 
compensation  to  the  city  for  the  privilege  thus  conferred.  This 
resolution  constitutes  the  grant  or  franchise  under  which  the  relator 
claims  the  right  to  operate  electrical  conductors.  Its  title  thereto 
is  derived  as  follows :  On  April  18,  1888,  The  American  Electric 
Manufacturing  Company,  by  an  instrument  in  writing,  "granted" 
to  Frederick  E.  Townsend,  his  executors,  administrators  and  assigns, 
"  the  sole  and  exclusive  right  and  privilege  to  operate  for  all  pur- 
poses, under  the  franchise,  privilege,  permission,  authority  or  right 
granted  to  it  by  the  Board  of  Aldermen  of  the  City  of  New  York 
by  a  resolution  adopted  by  the  said  Board  on  the  31st  day  of  May, 
*1887,"  reciting  the  terms  of  such  resolution.  The  language  of  this 
instrument  is  criticised  as  being  a  grant  of  a  right  under  a  fran- 
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cliise,  and  not  an  assignment  of  the  francliise  itself.  Wliat  was 
granted  to  the  manufacturing  company  was  the  right  to  do  certain 
things.  That  right  constituted  its  special  franchise,  and  was  prop- 
erty. What  was  "granted "  to  Townsend  was  "  the  sole  and  exclu- 
sive right  and  privilege  to  operate  for  all  purposes  under  the  fran- 
chise, privilege,  permission,  authority  or  right  granted  to  it  by  the 
Board  of  Aldermen  of  the  City  of  New  York  by  a  resolution  adopted 
by  the  said  Board  on  the  31st  day  of  May,  1887."  In  other  words, 
the  company  granted  or  conveyed  to  Townsend  the  right,  i.  e.y  the 
franchise,  which  had  Ijeen  given  to  it  by  the  board  of  aldermen,  and 
it  gave  him  "  the  sole  and  exclusive  right,"  reserving  nothing  which 
it  could  use  itself  or  transfer  to  anyone  else.  It  is  not  easy  to  see 
how,  by  any  words,  a  more  complete  assignment  could  have  been 
made. 

On  March  14,  1889,  the  American  Electric  Illuminating  Com- 
pany was  incorporated  under  the  act  of  ^848,  as  amended,  the 
objects  of  its  incorporation  being  the  "  manufacture,  sale,  leasing 
and  ownership  of  appliances,  inventions,  letters  patent  and  plant  for 
electric  light,  heat,  power  and  motion,  and  the  manufacture,  sale  and 
transmission  of  electric  light,  heat,  power  and  motion."  To  this 
corporation,  by  a  paper  dated  April  19,  1889,  Frederick  E.  Town- 
send  gave,  granted,  sold,  assigned,  transferred  and  set  over  "any 
right,  title  and  interest  I  have  and  hold  or  may  have  and  hold,  as 
trustee  for  such  American  Electric  Illuminating  Company,  or  indi- 
vidually in  and  to  and  under  the  paper  writing  and  assignment  dated 
April  18th,  1888,  made  by  the  American  Electric  Manufacturing 
Coiupan^',  a  company  duly  organized  under  the  Iftws  of  the  State 
of  New  York,  unto  me,  and  the  rights,  permission,  privilege,  fran- 
chise and  authority  therein  referred  to."  The  American  Electric 
Illuminating  Company  proceeded  to  o|)eratc  under  this  franchise  to 
the  extent  that  it  established  a  generating  plant,  erected  poles  and 
strung  wires,  and  for  more  than  a  year  manufactured  elec^tricity 
and  supplied  it  to  customers.  Its  poles  and  wires  were  then  cut 
down  and  removed  by  the  public  authorities,  and  its  business,  or 
the  major  part  thereof,  was  thereupon  suspended.  In  1897  a  judg- 
ment creditor  began  sequestration  proceedings  against  the  company 
which  resulted  in  the  appointment  of  a  receiver,  and  the  sale  by 
him,  under  the  order  of  this  conrt,  of  the  franchise  to  carry  on  busi- 
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ness  in  the  city  of  New  York.  The  purchaser  on  such  sale  was  one 
Martin  Mintnrn,  and  the  sale  to  liini  was  duly  confirmed.  The 
relator  was  incorpomted  on  April  23,  1903,  under  the  Transporta- 
tion Corporations  Law  (Laws  of  1890,  chap.  566,  art.  6,  as  amd.), 
with  ample  powers,  so  far  as  concerned  its  certificate  of  incorpora- 
tion, to  generate,  sell  and  distribute  elect ricit}",  and  to  construct, 
maintain  and  operate  conductors  therefor.  On  March  21,  1906, 
Martin  Minturn,  by  an  instrument  in  writing,  gave,  granted,  sold, 
assigned,  transferred  and  set  over  to  the  relator  any  and  all  his 
right,  title  and  interest  of  every  nature  and  kind  in  and  to  and 
under  the  above-described  franchise.  The  respondent,  relying  upon 
that  clause  of  its  contract  which  requires  it  to  furnish  space  in  its 
conduits  only  to  companies  having  "lawful  power"  to  operate  elec- 
trical conductors  in  New  York  city,  defends  its  refusal  to  accord 
space  in  said  conduits  to  relator  by  the  contention  that  said  relator  has 
not  such  lawful  power,  and  owns  no  franchise  to  operate  such  conduct- 
ors, granted  either  by  the  Legislature  or  the  municipal  authorities 
or  any  other  body  competent  to  grant  such  a  franchise.  The  I'cla- 
tor's  title  to  the  franchise  under  which  it  claims  the  right  to  operate 
and  the  history  of  which  has  been  given,  is  questioned  because,  as  it 
is  said,  the  American  Electric  Manufacturing  Company  could  not 
assign  to  Townsend  the  franchise  granted  to  it  by  the  board  of  alder- 
men, find  consequently  Townsend  took  nothing  under  the  attempted 
assignment  to  him,  and  could  convey  nothing  to  his  assignee,  the 
Americim  Electric  Illuminating  Company.  This  contention  is 
Ijased  upon  the  general  proposition  that  a  company  chartered  to 
perform  duties  of  a  public  or  qHani  public  nature  cannot  without 
legislative  authority  alienate  or  convey  away  its  rigjit  to  perform 
such  duties,  or  the  property  necessary  to  their  perfornjance.  In 
support  of  this  general  proposition  there  are  cited  to  us  numberless 
extracts  from  text  books  and  judicial  opinions.  That  there  is  such 
a  rule  of  law  is  not  open  to  question,  but  like  most  general  rules,  it 
is  subject  to  exception  and  qualifictition  both  as  to  its  applicability 
to  specific  cases  and  as  to  the  persons  who  may  in  voke  it.  It  remains, 
therefore,  to  consider  whether  or  not  it  is  applicable  to  the  circum- 
stances of  the  present  case,  and  whether  or  not,  in  any  event,  it 
may  be  invoked  by  this  respondent.  The  American  Electric  Manu- 
facturing Company  derived  its  primary  franchise  to  be  a  corpora- 
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tion  directly  from  the  Legislature,  and  with  it  the  power  to  engage, 
as  a  corporation,  in  tlie  various  kinds  of  business  specified  in  its  cer- 
tificate of  incorporation.  The  right  thus  conferred  involved  no 
public  or  quasi  public  duty.  Tlie  secondary  or  special  franchise 
to  operate  a  line  or  lines  of  electrical  conductors,  which  is  the  only 
franchise  involved  in  this  pi6ceeding,  was  granted  by  the  board  of 
aldermen,  the  proper  municipal  authority  to  make  such  grant.  (  West 
Side  Electric  Co,  v.  Consolidated  Tel,  Co,^  110  App.  Div.  171.) 
The  general  rule  that  a  special  or  secondary  franchise  is  inalienable 
without  express  legislative  assent  has  lost  practically  all  its  author- 
ity in  this  State.  From  early  days  railroad  corporations  have  had 
legislative  authority  to  transfer  to  other  railroad  corporations 
the  special  privilege  of  opemting  the  road  {Woodruff  v.  Erie 
li.  Co,y  93  ^.  Y.  609,  616),  and  all  other  stock  corporations  were 
accorded  tliat  right  by  chapter  638  of  the  Laws  of  1893  (adding 
to  Stock  Corp.  Law  [Laws  of  1892,  chap.  688]  §  33),  which  has 
been  since  amended  by  chapter  130  of  the  Laws  of  1901.  The 
relaxation  of  the  general  rule  is  undoubtedly  due  to  the  freedom 
with  which  corporate  chai'ters  are  now  given,  and  to  the  univei-sal 
recognition  of  the  property  nature  and  value  of  special  franchises. 
A  special  franchise  is  generally  accompanied  by  the  grant  of  the 
right  to  use  or  occupy  public  property,  or  to  exercise  the  essentially 
sovereign  power  to  acquire  property  by  eminent  domain,  and  the  con- 
sideration for  the  grant  is  found  in  the  ^?^a5^  public  service  to  be  ren- 
dered. The  reason  for  the  rule  against  alienation  of  such  a  franchise 
is  that,  by  divesting  itself  of  the  fmnchise,  the  corporation  would  dis- 
able itself  from  discharging  the  public  duties  for  which  it  had  been 
chartered,  and  the  public  has,  therefore,  been  considered  as  entitled 
to  forbid  such  a  transfer.  When  a  charter  can  be  obtained  by 
merely  executing  and  filing  a  certificate,  as  was  the  case  when  the 
Electric  Manufacturing  Company  was  organized,  and  the  exercise 
of  the  special  franchise  carried  with  it  the  public  obligation,  the 
reason  for  the  rule  largely  disappears,  especially  where,  as  in  the 
case  of  a  manufacturing  company,  the  sale  and  distribution  of  elec- 
tricity was  only  a  part  of  the  objects  for  which  the  company  was 
incorporated.  •  Whether  or  not  a  special  franchise  be  availed  of,  and 
by  whom  it  is  availed  of,  is  solely  a  question  of  public  concern.  It 
is  not  questioned  that  the  grantor  of  a  special  privilege  might,  as  a 

Digitized  by  LjOOQ IC 


88       Mattee  of  Long  Acre  Electbio  Light  &  Power  Co. 


First  Depnnmeiit,  January,  1907.  [Vol.  117. 

condition  of  its  grant,  attach  the  quality  of  assignability  to  it,  and 
the  same  power  which  conferred  the  franchise  may  ratify  and  con- 
firm the  alienation  thereof  when  attempted  to  be  effected  withont 
precedent  authority.  (4  Thomp.  Corp.  §  5361 ;  Shaw  v.  Norfolk 
County  Ry.  Co.^  5  Gray  [Mass.],  162 ;  Richards  v.  Merrimack^  etc., 
R.  R.  Co.,  44  N.  H.  127.)  It  is  not  essential  that  such  ratification 
shall  assume  any  particular  form.  It  is  sufficient  if  it  be  evidenced 
by  acts  which  recognize  the  validity  of  the  alienation  or  assignment, 
and  are  inconsistent  with  any  objection  thereto.  Tlie  f  i-anchise  was 
granted  by  the  board  of  aldermen,  not  as  individuals,  bnt  as  the  proper 
local  authority  to  act  in  that  regard  as  and  for  the  municipality.  The 
grant  was,  therefore,  a  grant  from  the  city,  the  owner  of  the  streets, 
for  the  use  and  benefit  of  the  public.  It  was  the  city,  therefore,  the 
grantor  of  thefmnchise,  which  had  the  power  to  consent  to  and  I'atify 
the  assignment  of  the  franchise.  The  record  shows  that  the  American 
Electric  Illuminating  Company,  claiming  and  owning  no  l>etter  riglit 
to  do  80  than  the  franchise  in  question  and  the  title  thereto  through  the 
assignment  to  Townsend,  did  in  fact  erect  poles  in  the  streets  of  the 
city  and  string  wires  thereon  and  supply  electricity  to  its  customei-s 
by  means  of  such  poles  and  wires,  and  continue  to  do  so  until  tlio 
completion  of  respondent's  subways  and  the  forcible  removal  by  the 
public  authorities  of  all  the  poles  and  overhead  wires  then  main- 
tained in  the  more  populous  section  of  the  city  in  Manhattan  island. 
Unless  the  American  Electric  Illuminating  Company  had  municipal 
authority  to  erect  poles  and  string  wires,  these  structures  consti- 
tuted illegal  obstructions  which  it  was  the  duty  of  the  municipal 
authorities  to  remove.  We  are  not  to  presume  that  public  officers 
willfully  fail  to  do  their  duty,  and  in  view  of  the  acute  public  and 
official  opposition  at  that  time  to  the  maintenance  of  overhead  wires 
we  should  find  it  difficult  to  believe  that  the  public  authorities  stood 
by  and  permitted  a  wholly  unauthorized  company  to  add  to  the 
unsightly  structures  then  generally  condenmed  and  permitted  the 
company  to  expend  its  money  in  erecting  such  structures.  Of 
course,  we  do  not  intend  or  undertake  to  pass  upon  any  question 
that  may  arise  between  the  city  and  the  relator,  but  the  acquiescence 
of  the  city  in  the  acts  of  the  illuminating  company  appear  to  indi- 
cate, prima  facie  J  a  ratification  of  and  consent  to  the  devolution 
upon  that  company  of  the  title  to  the  franchise  originally  given  to 
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the  manufacturing  company,  and  if  the  illuminating  company, 
when  its  poles  and  wires  had  been  cut  down,  had  at  once  applied  for 
space  in  the  subway,  we  much  doubt  whether  it  could  have  been 
denied.  If  it  had  a  right  to  entrance  then  it  does  not  appear  that 
its  right  has  been  lost  by  anything  that  has  transpired  since. 

We  are  next  brought  to  consider  whether  the  respondent  is  in  a 
position  to  call  into  question  the  validity  of  the  relator's  title  to  the 
special  franchise  in  question.  The  respondent  is  a  private  corpora- 
tion, operating  for  its  own  gain.  The  contracts  between  it  and  the 
oommissioners  of  electrical  subways,  as  well  as  the  act  ratifying 
these  contracts,  are  replete  with  provisions  designed  to  prevent  the 
monopolization  of  the  subways.  The  respondent  is  invested  with 
no  authority  to  grant  or  withhold  privileges  or  to  discriminate 
between  rival  applicants  for  space  in  its  conduits.  It  is  vested  with 
no  governmental  functions  and  represents  in  no  sense  the  public, 
either  of  the  State  or  the  city.  Whether  or  not  a  special  franchise 
may  be  assigned  is  a  matter  of  public  and  not  of  private  concern." 
Snch  an  assignment  is  not  malum  in  se^  and  the  only  ground  for 
ever  questioning  the  assignability  of  such  a  franchise  is  that  the 
pnblic  were  interested  in  its  exercise  by  the  original  grantee. 
Accordingly  it  has  been  held  that  only  the  public  may  question  the 
validity  of  an  attempted  assignment,  and  that  it  is  not  a  question  to 
be  raised  collaterally  or  by  any  private  individual.  (4  Thomp. 
Corp.  §  5367 ;  Oakland  B.  B.  Co.  v.  OaTdand^  etc.^  JR.  JR.  Co.^ 
45  Cal.  365 ;  13  Am.  Rep.  181.)  A  similar  rule  has  uniformly 
been  applied  as  to  the  right  to  question  the  validity  of  a  company's 
mcopporation,  a  closely  analogous  question.  Thus,  where  an  attempt 
bad  been  made  to  create  a  corporation  by  papers  with  the  color  of 
law,  but  so  far  defective  in  execution  that  they  would  be  held, 
ia  a  direct  proceeding,  to  be  defective  and  ineffectual,  and  the 
corporation  has  exercised  its  corporate  powers,  it  is  well  established 
tliat  the  corporation  is  safe  from  collateral  attack  by  any  person  by 
reason  of  its  defective  incorporation,  and  can  be  directly  attacked 
only  by  the  State.  {Lamming  v.  Galusha,  81  Hun,  247 ;  Buffalo  & 
AUegany  B.  B.  Co,  v.  Cary^  26  N.  Y.  75 ;  Eaton  v.  Aspiiiwall^ 
19  id.  1 19.)  The  relator  stands  in  this  precise  position.  It  holds  the 
franchise  to  operate  under  a  formal  assignment  from  the  original 
grantee,  and  its  predecessor  in  title,  holding  under  the  same  assign- 
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ment,  actually  exercised  the  privilege  conferred  by  the  franchise. 
We  do  not,  of  course,  hold  that  tlie  respondent  is  obliged  to  assign 
space  in  its  conduits  to  every  one  who  may  apply,  or  that  it  may 
not,  before  assigning  such  space,  inquire  whether  the  applicant  has 
a  right  to  enter,  but  we  are  of  opinion  that  when   application  is 
made  by  a  corporation  having  apparent  right  to  a  franchise,  and 
which  has  actually,  with  the  acquiescence  of  the  public  authorities, 
exercised  the  franchise,  the  validity  of  its  right  and  title  is  not  oi^en 
to  collateral  attack.     If,  for  any  public  reason,  there  is  a  doubt  as  to 
the  validity  of  the  title,  that  question  can  be  raised  by  the  proper 
municipal  authority  when  application  is  made  for  a  permit.     If  not 
then  raised,  the  question  is  of  no  concern  to  the  respondent.     That 
the  franchise  was  assigned  in  the  first  instance  to  an  individnal  does 
not  suggest  any  defect  in  the  chain  of  title.     We  are  not  aware  of 
any  statutory  or  inherent  reason  why  the  right  to  construct  and 
maintain   electrical   conductors  may  not   be  conferred    upon    an 
individual,  and  none  has  been  suggested.     At  all  events,  Townsend, 
the  assignee,  never  attempted  to  use  the  franchise,  but  seems  to 
have  served  merely  as  a  conduit  through  whom  the  franchise  passed 
from  one  company  to  another.     Such  a  method  of  transfer  is  not 
invalid.     {Parker  v.  Elmira,  C.  cfe  N.  E.  R.  Co.,  165  N.  Y.  274, 
280.)     Before  actually  stringing  its  wires,  it  is  necessary  that  relator 
shall  have  not  only  an  allotment  of  space,  but  also  a  permit  from 
the  commissioner  of  water  supply,  gas  and  electricity.     It  seems 
to  be  quite  unimportant  which  is  applied  for  first,  and  would  be  of 
no  iujportance  whatever  were  it  not  for  the  rules  made  by  the  com- 
missioner of  water   supply,   gas  and    electricity  governing   such 
application.     These  rules  cover  both  applications  for  leave  to  con- 
struct subways  and  for  leave  to  enter  subways  already  constructed. 
As  to  the  latter,  rule  3,  read  upon  the  motion,  is  applicable.     It  is 
subdivided  into  two  parts,  designated  (a)  and  (b).     Subdivision  (a) 
requires  that  application  for  space  must  be  made  to  the  subway  com- 
pany, and  certain  particulars  given.     Subdivision  (b)  reads  as  fol- 
lows :  "  Wlien  applications  have  been  made,  and  apace  assig7ied  for 
conduits  underground,  the  written  consent  of  the  commissioner  must 
be   obtained   before  any  conductors  are   placed   in   the  space  so 
assigned."     If  the  relator  had  applied  to  the  commissioner  before 
it  obtained  an  allotment  of  space,  its  application  might  well  liavo 
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been,  and  doubtless  would  have  been,  refused  under  this  rule. 
The  unverified  letter  of  tlie  deputy  commissioner  that  a  con- 
trary rnle  has  obtained  in  practice  cannot  be  considered  in 
contradiction  of  the  plain  letter  of  the  rule.  It  is  also  suggested 
that  the  special  franchise  itself  requires  certain  plans  to  be  approved 
before  the  franchise  can  be  operated.  The  grant  was  of  the  right 
to  erect  poles  and  hang  wires  thereon,  as  well  as  to  place  wires 
nndergronnd,  and  provided  that  all  should  be  done  *'  according  to 
such  plans  as  may  be  directed,  approved  or  allowed  by  and  subject 
to  the  powers  of  the  Electrical  Subway  Commissioners."  If  the 
relator  were  applying  for  leave  to  construct  conduits  for  its  wires  it 
would  undoubtedly  be  required  to  construct  them  under  approved 
plans,  but  this  is  not  what  it  asks.  It  wishes  to  draw  wires  through 
conduits  already  constructed  according  to  plans  which  have  been 
directed,  approved  and  allowed  by  the  subway  commissioners,  which 
is  precisely  what  the  franchise  calls  for.  It  is  stated  in  an  aiSdavit 
included  in  the  papers  read  in  opposition  to  the  motion  that  there 
are  not  sufficient  subways  constructed  in  the  locality  requested  by 
the  relator,  and  that  if  this  application  were  granted  additional  sul>- 
ways  would  necessarily  have  to  be  constructed,  for  which,  under  the 
statute,  the  relator  would  be  obliged  to  give  a  bond.  It  is  not 
asserted  that  any  such  bond  has  been  demanded,  and  it  is  made 
quite  clear  that  the  respondent  does  not  rely  upon  this  objection  to 
relator's  application,  because  it  is  stated  in  the  same  affidavit,  made 
by  respondent's  superintendent,  that  "the  sole  reason  why  the 
respondent  has  refused  to  comply  with  the  request  of  "the  relator  is 
that  neither  has  the  relator  been  duly  authorized  to  conduct  the  elec- 
tric light  business  in  the  City  of  New  York  either  by  legislative  act 
or  administrative  act,  nor  is  tlie  respondent  empowered  by  law  to  allot 
space  to  it  in  its  subways  upon  tlie  application  made,"  and  in  the  formal 
answer  by  respondent  to  relator's  petition  it  is  not  alleged,  as  a  rea- 
son why  the  mandamus  should  not  issue,  that  there  are  no  available 
ducts.  Hence,  the  existence  of  available  ducts  is  not  put  in  issue. 
Id  any  event,  the  commissioner  of  water  supi)ly,  gas  and  electricity 
has  power  to  order  newxonduits  to  be  constructed,  and  it  appears 
by  his  own  rules  that  he  will  do  so  when  and  if  he  is  satisfied  that 
the  unused  facilities  of  existing  subways  are  insufficient  to  meet 
existing  requirements. 
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We  are  of  opinion  that,  as  against  the  resi>ondent,  tlie  relator  has 
established  its  right  to  the  allotment  of  space  in  the  condaits,  and 
the  order  appealed  from  is,  therefore,  affirmed,  with  ten  dollaiis 
costs  and  disbursements. 

Patterson,  P.  J.,  and  Clarke,  J.,  concurred;  Ingraham  and 
Laughlin,  J  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

The  relator  has  obtained  a  peremptory  writ  of  mandamus  requir- 
ing the  Consolidated  Telegraph  and  Electrical  Subway  Company 
to  grant  to  the  Long  Aci-e  Electric  Light  and  Power  Company  space 
in  its  subway  ducts  for  the  placing  of  the  electrical  conductor  therein, 
extending  through  various  streets  in  the  city  of  New  York.  The 
proceeding  was  instituted  by  an  order  to  show  cause  based  upon 
affidavits  and  a  peremptory  writ  was  granted  upon  motion.  To 
entitle  the  relator  to  writ  of  inandainus  it  must  show  1  y  ui^disputed 
facts  a  clear  legal  right  to  the  relief  demanded.  {People  ex  rei, 
Sherwood  v.  Board  of  Canvassers^  129  N.  Y.  3G0.) 

If  any  question  of  fact  upon  which  the  relator's  right  to  relief 
depends  is  presented,  or  if  there  is  a  serious  doubt  about  its  legal 
right  to  such  relief,  the  peremptory  writ  should  be  denied  and  an 
alternative  writ  granted.  I  think  upon  the  facts  as  they  appeai'ed 
before  the  court  below  the  relator  had  not  a  legal  right  to  the  relief 
that  it  asks  for.  The  relator's  claim  is  as  the  owner  of  a  franchise 
granted  by  the  board  of  aldermen  to  the  American  Electric  Manu- 
facturing Company.  It  appeared  that  the  American  Electric 
Manufacturing  Company  was  incorporated  under  the  Manufacturing 
Corporation  Act  of  1848.     (Laws  of  1848,  chap.  40,  as  amd.) 

On  the  31st  day  of  May,  1887,  the  board  of  aldermen  passed  a 
resolution  by  which  permission  and  authority  were  granted  to  the 
American  Electric  Manufacturing  Company  to  locate  and  erect 
poles  and  hang  wires  and  fixtures  thereon,  and  to  place,  construct 
and  use  wires,  conduits  and  conductors  for  electrical  purposes  in  the 
city  of  New  York  in,  over  and  under  the  streets,  avenues,  wharves, 
piers  and  parks  therein  specified  according  to  such  plans  as  may  be 
directed,  approved  or  allowed  hy  and  subject  to  the  powers  of  the 
electrical  subway  commissioners  and  subject  to  the  provisions  of 
chapter  499  of  the  Laws  of  1SS5,  and  under  the  supervision  of  the 
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commissioner  of  public  works  and  of  the  department  of  public  parks, 
within  the  respective  territorial  jurisdictions.  Nothing  seems  to  have 
been  done  under  this  resolution  by  the  American  Electric  Manufactur- 
ing  Company  ;  but  on  the  18th  day  of  April;  1888,  there  was  executed 
an  instrument  by  wliich  the  American  Electric  Mamifactiiring  Com- 
pany granted  unto  one  Townsend,  his  executors,  administrators 
and  assigns, "  the  sole  and  exclusive  right  and  privilege  to  operate  for 
all  purposes  under  the  franchise,  privilege,  permission,  authority  or 
right  granted  to  it  by  the  Board  of  Aldermen  of  the  City  of  New 
York,  by  a  resolution  adopted  by  the  said  Board  on  the  31st  day  of 
May,  1887,  to  locate,  erect  and  set  up  poles  and  hang  wires' and 
fixtures  thereon,  and  to  place,  construct  and  use  wires,  conduits  and 
eonductoi-s  for  electrical  purposes  in  the  City  of  New  York,  in, 
>ver  and  under  the  streets,  avenues,  wharves,  piere  and  parks  therein 
or  hrdjacent  thereto,  according  to  such  plans  as  may  be  directed, 
approved  or  allowed  by  and  subject  to  the  powera  of  the  Electrical 
Subway  Commissioners,  and*  to  the  provisions  of  Chapter  499  of 
the  Laws  of  188d.'''  Subsequent  to  the  execution  of  this  instrument 
on  the  14th  day  of  March,  1880,  there  was  incorporated  under  the 
Manufacturing  Act  of  1848,  as  amended,  the  American  Electric 
Illuminating  Company,  a.id  on  the  19th  day  of  April,  1889,  Townsend 
assigned  and  transferred  to  this  corpomtion  "  any  right,  title  and 
interest  I  have  and  hold  o  may  have  and  hold  as  trustee  for  such 
American  Electric  Illuminating  Company,  or  individually  in  and  to 
and  under  the  puper  writing  and  assignment,  dated  April  18th,  1888, 
made  by  the  American  Electric  Manufacturing  Company,  a  com- 
pany duly  organized  under  the  laws  of  the  State  of  New  York, 
unto  me,  and  the  rights,  permission,  privilege,  franchise  and 
authority  therein  referred  to."  It  appeared  that  subsequent  to  the 
execution  of  the  instrument  by  Townsend  and  in  and  about  the  year 
1889,  the  American  Electric  Illuminating  Company,  in  the  regular 
course  of  its  business,  duly  installed  an  office  and  an  electric  lighting 
station  at  426  East  Twenty-fifth  street,  borough  of  Manhattan,  in 
the  city  of  New  York,  and  within  said  building  it  installed  and 
operated  a  complete  electric  light  producing  equipment,  and  in  and 
npon  certain  streets  in  the  city  of  New  York  it  strung  wires 
and  poles,  some  of  which  were  erected  and  owned  by  it  and  others 
had  been  formerly  erected  and  used  by  the  East  Eiver  Electric  Light 
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Company  and  the  ThoniBon-IIouston  Electric  Light  Company, 
and  by  means  of  snch  electrical  equipment  it  supplied  to  the  public 
electric  light  under  its  franchise,  gmnt,  permit,  license  and  contract 
to  the  full  extent  for  which  its  facilities  were  equal,  and  continued 
so  to  do  for  a  period  of  more  than  one  year  thereafter,  and  until  its 
poles,  wires  and  lamps,  together  with  the  poles,  wires  and  lamps  of 
other  companies  in  the  city  of  New  York,  were  cut  down  and 
removed  by  order  of  the  board  of  electrical  control  and  the  com- 
missioner of  public  works.  It  is  also  alleged  that  by  such  action  on 
the  part  of  the  city  of  New  York  tlie  American  Electric  Illumi- 
nating Company  was  injured  and  its  property  destroyed,  and  there 
being  no  electrical  subways  in  that  section  of  the  city  of  New  York 
at  that  tune  it  became  incapacitated  from  furnishing  its  customers 
in  said  streets  and  avenues  with  electricity  for  light  and  all  other  pur- 
poses. Subsequently,  and  in  the  year  1897,  judgment  was  obtained 
against  this  company.  A  receiver  was  appointed  who  sold  out  all 
the  property  and  rights  of  the  company,  and  the  rights  thus  sold 
were  acquired  by  the  relator.  So  far  as  appears,  the  relator  simply 
holds  whatever  right  it  acquired  under  the  sale  by  the  receiver 
of  the  property,  franchise,  and  rights  of  the  American  Electric 
Illuminating  Company. 

I  think  there  is  a  serious  doubt  as  to  the  right  of  this  relator  to 
the  franchise  granted  by  the  city  of  New  York  to  the  American 
Electric  Manufacturing  Company.  Assuming  that  that  comjmny 
was  in  possession  of  a  legal  franchise  to  use  the  streets  of  the  city  of 
New  York  for  its  wires,  conduits  or  conductors,  it  never  formally 
assigned  such  franchise  to  Townsend.  I  know  of  no  power  of  the 
holder  of  a  franchise  to  grant  to  an  individual  a  new  franchise. 
While  it  may  be  assumed  that  the  owner  of  a  franchise,  unless  in 
some  way  restricted,  can  assign  its  franchise,  so  that  when  the 
assignee  has  constructed  the  necessary  appliances  to  use  the  fran- 
chise, his  right  to  operate  the  franchise  will  not  be  interfered  with, 
it  does  not  appear  that  the  owner  of  a  franchise  would  be  author- 
ized to  grant  to  another  the  right  to  use  the  franchise.  The  Ameri- 
can Electric  Manufacturing  Company  by  this  instrument  did  not 
divest  itself  of  the  franchise.  If  it  could  grant  to  Townsend  the 
right  to  exercise  the  franchise  I  can  see  no  reason  why  it  could  not 
give  a  similar  gmnt  to  any  other  person  and  thus  grant  franchises 
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If  such  a  grant  would  be  Bufiicient  to  confer  upon  the  grantee  a 
right  to  use  the  franchise  granted,  there  would  apparently  be  two 
persons  autliorized  to  nse  the  franchise,  and  this  might  be  indefinitely 
extended  to  as  many  persons  as  the  original  grantee  should  desire. 
Wliat,  as  I  view  it,  the  board  of  aldermen  granted,  assuming  that 
their  grant  was  valid,  was  the  power  to  this  corporation,  organ- 
ized under  the  laws  of  tlie  State,  to  exercise  a  certain  franchise. 
Certainly  that  corporation  had  no  authority  to  grant  sub-franchises 
to  individuals  or  corporations  to  use  the  streets  of  the  city  of  New 
York  without  the  consent  of  the  State  or  city. 

I  also  think  that  this  relator  is  not  now  in  a  position  to  exercise 
any  franchise,  even  assuming  that  it  had  acquired  the  franchise 
granted  to  the  American  Electric  Manufacturing  Company.  It  is 
not  claimed  that  this  relator  has  acquired  the  property  or  plant 
which  the  American  Electric  Illuminating  Company  operated  in  the 
year  1889,  or  that  that  plant  has  been  in  existence,  or  can  be  used  by 
the  relator.  It  claims  to  have  acquired  under  a  sale  by  a  receiver 
whatever  right  the  American  Electric  Illuminating  Company  had 
at  the  time  that  the  sequestration  proceedings  were  instituted.  Now, 
the  only  authority  granted  by  the  resolution  of  the  board  of  alder- 
men was  to  place,  construct  and  use  wires,  conduits  and  conductors 
for  electrical  purposes  in,  over  and  under  the  streets,  avenues, 
wharves  and  parks  "  according  to  such  plans  as  may  be  directed, 
approved  or  allowed  by  and  subject  to  the  powers  of  the  Electrical 
Subway  Commissioners."  Before  this  company,  or  any  one  having 
acquired  the  right  of  this  company  to  exercise  such  a  franchise, 
would  exercise  it,  the  "  plans  "  must  l)e  approved  or  allowed  by  the 
board  of  electrical  control,  or  those  public  officers  who  Iwve  suc- 
ceeded to  its  duties.  It  is  not  given  any  right  to  use  the  streets  of 
New  York,  except  in  accordance  with  plans  so  approved  ;  and  until 
such  plans  are  approved  no  right  exists  under  the  resolution  to  use 
the  streets  or  operate  the  franchise.  It  appears  that  no  sucli  plans 
have  been  prepared  or  approved ;  and  that  the  relator  is  not  in  a 
position  to  exercise  the  franchise,  and,  therefore,  it  seems  to  me 
that  the  relator  having  no  authority  when  the  application  was  made 
to  use  the  franchise,  no  mandamus  could  be  granted.  I  think  this 
defendant  was  entitled  to  insist  that  before  a  mandamus  should  be 
granted  the  relator  should  show  a  clear  legal  right  to  use  the  streets 
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of  the  city  of  New  York  under  the  franchise  granted  by  the  board 
of  aldermen.  It  appears  in  opposition  to  this  motion  that  there  are 
no  unoccupied  ducts  in  the  streets  through  whicli  the  relator  seeks 
to  place  its  electrical  conductors.  Under  its  contract  with  the  city  of 
"New  York,  whicli  has  been  ratified  by  the  Legislatui-e,  the  defendant 
is  bound  to  construct  ducts  in  the  streets,  if  unoccupied  ducts  do  not 
exist,  when  demanded  by  any  corporation  or  individual  entitled  to 
use  the  streets  of  the  city  for  electrical  conductors.  If  this  man- 
damus is  granted  this  corporation  will  be  compelled  to  construct  for 
the  use  of  the  relator  electrical  conductore,  although  it  does  not 
appear  that  the  relator  is  authorized  to  use  the  ducts  when  con- 
structed, or  will  ever  be  authorized  to  exercise  the  franchise  to  fur- 
nish electricity  to  the  public.  The  rules  of  the  commissioner  of 
water  supply,  gas  and*  electricity,  who  has  succeeded  to  the  powers 
of  the  board  of  electrical  control,  apply  only  to  the  permission  of  a 
person  authorized  to  use  the  streets,  and  have  no  application  to  the 
approval  of  the  plans  for  the  exercise  of  franchises,  which,  as  I  read 
the  resolution  of  the  board  of  aldermen,  constituted  a  condition 
precedent  to  the  exercise  of  any  franchise.  But  these  rules  seem  to 
contemplate  an  application  to  the  commissioner  before  the  defend- 
ant can  be  required  to  supply  ducts.  Rnle  1  provides  that  no  wires, 
cables  or  other  electrical  condnctors  shall  be  placed  in  any  subways, 
conduits  or  ducts  now  constructed,  or  hereafter  to  be  constructed, 
without  the  written  consent  of  the  commissioner  of  water  supply, 
gas  and  electricity  being  first  obtained,  and  that  whenever  any  duly 
authorized  corporation  or  person  desires  or  is  required  to  place  elec- 
trical conductors  underground,  application  must  be  made  to  the 
commissioner  of  water  supply,  gas  and  electricity  on  forms  provided 
for  that  purpose  for  such  accommodation  as  may  be  desired,  and  if 
the  commissioner  acts  upon  snch  application  favombly,  he  will  issue 
the  necessary  authorization  in  the  event  that  the  unused  facilities  of 
existing  subways  are  insufficient  to  meet  legitimate  requirements, 
and  provision  is  then  made  for  the  construction  of  electrical  sub- 
ways and  for  the  application  for  space  in  the  subway,  to  be  made  to 
the  subway  company ;  and  it  is  then  provided  that  when  application 
has  been  made  and  space  assigned  for  conduits  underground,  the 
written  consent  of  the  commissioner  must  be  obtained  /before  any 
conductors  are  placed  in  the  space  so  assigned.     Under  these  rules  it 
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would  appear  that  the  right  to  use  the  streets  must  first  be  approved 
by  the  commissioner,  and  the  right  to  apply  to  the  subway  company 
must  be  predicated  upon  such  approval  by  the  commissioner.  To 
siy  that  the  court  can  grant  a  mandamus  to  the  subway  company, 
requiring  it  to  allow  a  corporation  space  in  its  subway  before  the 
commissioner  has  acted  favorably  upon  an  application  for  a  permit 
for  the  use  of  the  streets  underground,  seems  to  me  to  be  a  violation 
of  these  rules. 

I  do  not  think,  therefore,  that  this  relator  is  in  a  position  to  ask 
for  this  mandamus,  and  that  the  court  below  should  have  denied  the 
application. 

Laughlin,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.  Order 
filed. 


Otto  C.  Sohrader,  Appellant,  v.  Richard  H.  Fraenokel, 

Respondent. 
First  Department,  January  25,  1907. 

Xaster  and  Bervant  —  contract  of  employment  not  to  be  performed  in 
one  year  —  Statute  of  Frauds  —  when  servant  may  recover  on  executed 
contract  although  not  in  writing — when  plaintiff  suing  on  quantum 
meruit  not  entitled  to  recover  percexitage  of  profits. 

R  teems,  that  although  a  contract  for  services  not  to  be  performed  within  one 
year  is  not  in  writing,  the  employee  may  recover  on  such  contract  so  far  as  it 
has  been  executed. 

But  when  at  trial  the  plaintiff  amends  his  complaint,  which  was  originally  on 
contract,  so  as  to  base  his  actions  solely  upon  quantum  meruit  for  services 
rendered,  be  cannot  recover  upon  the  contract  fixing  the  value  of  services. 

Although  the  contract  as  proved  in  such  action  might  have  entitled  the  plaintiff 
to  a  certain  percentage  of  the  net  profits,  yet  when  it  is  found  as  a  fact  that 
the  moneys  actually  paid  the  plaintiff  were  full  compensation  for  his  services, 
there  can  be  no  recovery  of  a  percentage  of  the  net  profits  in  an  action  for  a 
quarUum  meruit. 

Where  it  appears  that  the  net  profits  of  the  business  on  which  the  plaintiff  was 
to  receive  a  percentage  for  his  services  were  to  be  figured  by  charging  the 
plaintiff's  salary  as  an  expense,  according  to  a  recognized  custom  of  the  busi- 
ness, and  the  plaintiff  accepted  payments  on  that  basis,  that  method  of  figuring 
the  net  profits  must  prevail. 

HouQHTON,  J.,  dissented,  with  opinion. 

App.  Div.  Vol.  CXVII.        7 
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Appeal  by  the  plaintiff,  Otto  C.  Schrader,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  28th  day  of  March, 
1906,  upon  the  report  of  a  referee  dismissing  the  plaintiffs 
complaint 

Z.  K  Warren^  for  the  appellant. 

Jarnea  Allison  Kelly y  for  the  respondent. 

Ingbaham,  J. : 

The  complaint  alleges  an  agreement  made  on  or  about  January  1, 
1900,  by  which  the  defendant  employed  the  plaintiff  as  a  salesman,  and 
agreed  to  pay  for  the  services  to  be  by  him  rendered  fifteen  per  cent 
of  the  profits  of  said  business  during  each  and  every  year  that  the 
plaintiff  tfhould  remain  in  the  defendant's  employ,  and  the  defendant 
guaranteed  that  the  plaintiff's  fifteen  per  cent  of  said  profits  should 
not  amount  to  less  than  $4,000  per  annum,  and  that  any  excess  over 
and  above  the  said  $4,000  should  be  paid  to  the  plaintiff  at  the  end 
of  each  and  every  year,  or  at  such  time  as  the  plaintiff  and  the 
defendant  should  terminate  said  agreement ;  that  in  pursuance  of 
said  agreement,  the  plaintiff,  on  the  Ist  day  of  January,  1900, 
entered  into  the  defendant's  employ  and  continued  in  such  employ 
under  said  agreement  from  January  1, 1900,  to  December  31, 1903  ; 
and  that  the  amount  of  fifteen  per  cent  of  the  said  net  earnings  was 
in  excess  of  that  actually  paid  to  the  plaintiff;  and  the  complaint 
alleges  upon  information  and  belief  that  the  fifteen  per  cent  of  the 
profits  of  the  said  business  amounted  to  $36,000,  and  demanded 
judgment  for  the  sum  of  $20,000. 

The  answer  denied  all  the  allegations  of  the  complaint  and  then 
alleged  that  any  agreement  under  and  by  virtue  of  which  the  plain- 
tiff was  and  remained  in  the  employ  of  the  defendant  was  not  to  be 
performed  within  one  year  from  the  making  thereof,  and  that  the 
agreement  was  not  in  writing  and,  therefore,  was  void  under  the 
Statute  of  Frauds;  and  it  was  further  alleged  that  for  the  services 
rendered  by  the  plaintiff  he  had  been  fully  paid. 

On  the  trial  the  plaintiff  moved  to  amend  the  complaint  by  alleg- 
ing that  the  contract  was  made  in  the  month  of  November,  1899, 
to  commence  on  January  1,  1900,  and  to  continue  for  a  period  of 
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one  year,  or  for  a  longer  period,  if  both  the  plaintiflE  and  defendant 
6o  desired,  and  by  inserting  the  allegation  that  the  services  so  ren- 
dered were  reasonably  worth  the  sum  of  $36,000.  The  referee 
stated  to  counsel  for  the  plaintiff  that  "  In  the  event  of  the  court 
allowing  the  amendment  which  has  been  moved  by  you,  is  the  theory 
of  your  action  one  to  recover  the  reasonable  value  of  the  services  ren- 
dered by  the  plaintiff,  or  do  you  sue  to  recover  the  contract  price  as 
sucli?"  Wliereupon  counsel  for  the  plaintiff  stated:  "  I  sue  to  recover 
the  reasonable  value  of  services."  By  the  referee :  "  And  the  theory 
of  your  recovery  would  be  the  quantum  meruit  ?  "  To  which  the 
plaintiff's  counsel  answered,  "  Yes,"  and  the  motion  to  amend  the 
complaint  was  then  granted.  The  trial  then  proceeded,  the  plain- 
tiff introducing  evidence  that  the  value  of  the  plaintiff's  services  was 
from  $8,000  to  $12,000  a  year.  The  evidence  given  on  behalf  of  the 
defendant  was  that  the  plaintiff's  services  were  worth  from  $2,000  to 
$3,000  a  year.  The  plaintiff's  testimony  as  to  the  contract  was  that 
the  defendant  offered  the  plaintiff  fifteen  per  cent  of  the  profits  of  the 
business,  the  plaintiff  to  have  the  drawing  account,  the  amount  of 
whicli  was  not  stated,  and  that  the  plaintiff  stated  that  he  would 
think  it  over ;  that  the  next  day  the  plaintiff  told  the  defendant  that 
he  would  accept  the  proposition,  but  the  drawing  account  was  to  be 
$4,000,  and  to  that  the  defendant  agreed ;  that  this  conversation  was 
in  November,  the  contract  to  begin  on  the  Ist  of  January,  1900,  and 
that  on  the  1st  day  of  January,  1900,  he  commenced  under  the  con- 
tract and  continued  for  four  yeai's.  The  defendant  testified  that  he 
offered  to  give  the  plaintiff  $3,000  per  year  and  a  chance  to  make 
more,  giving  him  fifteen  per  cent  of  the  net  profits ;  that  the  plain- 
tiff said  that  he  would  like  to  have  the  amount  of  $4,000  sure,  and 
the  defendant  replied,  "  in  a  good  year,  you  will  make  less  if  the  sum 
is  $4,000  than  with  $3,000,  because  whatever  amount  we  fix  upon 
will  be  charged  to  expense  account."  The  plaintiff  said  that  he  did 
not  mind,  that  he  wanted  $4,000 ;  that  he  would  rather  have  $4,000 
sare;  that  the  defendant  then  said:  '*I  will,  of  course,  make  my 
balance  sheets  as  I  have  always ;  as  I  have  always  done  heretofore," 
The  referee  found  that  early  in  November,  1899,  defendant,  by 
a  verbal  agreement,  employed  plaintiff  as  a  salesman,  his  services  to 
begin  January  1,  1900,  and  to  continue  a  year  or  longer  at  a  salary 
of  $4,000  per  year,  and  so  much  of  fifteen  per  cent  of  defendant's 


Digitized  by  LjOOQ IC 


100  SOHBADEE  V.  FrAENCKBL. 

First  Department,  January,  1907.  [Vol.  117. 

net  profits  as  might  exceed  that  sum  in  any  year,  estimated  as  the 
defendant  had  always  estimated  net  profits  in  the  past,  and  the 
plaintiff's  salary  to  be  charged  to  the  expense  account  of  tlie  busi- 
ness in  estimating  net  profits.  He  further  found  tliat  the  plaintiff 
commenced  his  employment  with  tlie  defendant  under  his  contract 
on  the  1st  day  of  January,  1900,  and  continued  to  December  31, 
1903,  and  was  paid  by  tlie  defendant  $4,000  in  the  year  1900,  and 
$4,600  in  each  of  the  following  years,  making  the  total  amount  paid 
for  the  four  years'  services  $17,600  ;  that  during  these  four  j^ears  the 
plaintiff  accepted  what  was  paid  without  objection,  and  without  a 
request  or  demand  for  more ;  that  on  the  1st  day  of  January,  1904, 
the  defendant  formed  a  copartnership,  and  the  plaintiff  continued 
with  the  new  firm  at  a  salary  of  $2,500  a  year,  without  commission 
or  share  in  tlie  profits,  which  lie  accepted  without  effort  to  better 
his  position  elsewhere,  and  finally  left  the  employment  in  this 
copartnership  in  July,  1904;  that  the  reasonable  value  of  the 
plaintiff's  services  during  the  four  years  of  employment  by  tlie 
defendant  was  not  more  than  the  amount  actually  paid  to  him 
during  that  time ;  that  fifteen  per  cent  of  the  net  profits  of  the 
business,  made  up  as  the  defendant  iiad  been  in  the  lia1)it  of  making 
up  his  accounts,  was  $14,939.04 ;  that  hi  making  up  these  accounts 
the  defendant  had  charged  as  an  expense  to  the  business  interest  on 
the  capital  invested  in  the  business  the  sum  of  $36,418.38,  fifteen 
per  cent  of  which  would  have  been  $5,462.75 ;  and  in  estimating 
the  net  profits  the  amount  of  $17,500  paid  to  the  plaintiff  under 
this  contract  was  also  charged  as  an  expense,  fifteen  per  cent  of 
which  would  be  $2,625*  and  the  plaintiff  claims  that  these  two 
amounts  should  be  added  to  the  $14,939.04  on  account  of  his  fifteen 
per  cent  of  the  net  profits ;  that  in  each  of  the  years  1901  and  1903 
the  defendant  made  a  statement  to  the  plaintiff  as  to  the  net  profits 
during  the  year,  which  showed  that  fifteen  per  cent  of  the  net 
profits  was  something -more  than  the  $4,000  that  plaintiff  had  been 
paid,  and  that  the  defendant  stated  that  he  would  make  the  amount 
of  the  plaintiff's  interest  $4,500  a  year,  wiiich  was  accepted  by  the 
plaintiff  without  objection,  and  tliat  in  the  year  1902  the  amount  of 
the  fifteen  per  cent  net  profits  was  less  than  $4,000  ;  but  that  the 
defendant  stated  to  him  that  he  would  make  the  amount  the  same 
as  the  year  before,  viz.,  $4,500,  which  the  plaintiff  accepted  without 
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objection ;  that  the  methods  by  which  tliese  net  proiits  had  been 
arrived  at,  namely,  the  charge  of  interest  on  capital  invested,  and 
the  amount  paid  the  plaintiff  on  what  he  called  his  drawing  account, 
was  charged  as  a  part  of  the  expense  of  the  business,  appeared  upon 
both  the  journal  and  ledger  of  tlie  defendant's  business  during  the 
whole  period  of  the  plaintiff's  employment  and  that  during  the  whole 
period  of  plaintiff's  employment  he  had  free  and  unrestrained  access 
to  and  liberty  to  examine  all  of  the  defendant's  books  of  account, 
and  he  did  examine  them. 

The  referee  also  found  that  in  December,  1902,  S.  8.  Fritz  owed 
the  defendant  something  over  $18,000,  and  that  there  was  a  settle- 
ment of  that  indebtedness  made  by  which  S.  S.  Fritz  paid  to  the 
defendant  one-half  cash  and  one-half  preferred  stock  of  the  S.  S. 
Fritz  Manufacturing  Company,  organized  to  continue  the  business 
of  S.  S.  Fritz  ;  tliat  the  stock  given  to  the  defendant  was  of  the  par 
value  of  $9,000 ;  that  this  company  continued  to  deal  with  the 
defendant,  and  subsequently,  in  the  year  1903,  it  owed  the  defend- 
ant over  $37,000,  the  greater  portion  of  which  was  long  overdue 
and  which  the  defendant  was  unable  to  collect ;  that  he  continued 
business  with  this  corporation,  and  from  time  to  time  made  col- 
lections from  it,  but  that  at  the  time  of  the  trial  the  corpomtion 
still  owed  him  over  $23,000,  which  was  overdue  and  which  the 
defendant  was  unable  to  collect ;  that  this  stock  paid  one  year  a 
dividend  of  six  per  cent,  but  had  paid  no  other  dividends;  and  in 
the  year  1903  the  defendant  marked  its  stock  off  as  valueless  and  it 
was  not  considered  in  estimating  the  amount  of  net  profits  to  which 
the  plaintiff  would  be  entitled. 

The  defendant  testified  that  he  consideired  the  stock  valueless, 
and  that  he  had  endeavored  to  sell  it  without  being  able  to  obtain  a 
bid  of  twenty-five  per  cent  of  its  par  value.  Assuming  that  this 
stock  was  worth  twenty-five  cents  on  the  dollar,  which  would  be  the 
highest  price  that  it  could  be  estimated  at,  it  would  be  of  the  value 
of  $2,250,  the  fifteen  per  cent  to  which  the  plaintiff  would  be 
entitled  would  be  $337.60.  The  total  amount  of  the  net  profits, 
therefore,  according  to  the  plaintiffs  claim,  would  be  $14,939.04: ; 
the  amount  of  the  plaintiff's  fifteen  per  cent  of  the  net  profits 
according  to  the  balance  sheets  made  np  by  the  defendant,  $8,037.75  ; 
fifteen  per  cent  of  the  amount  charged  for  interest  on  the  defend- 
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aiit's  capital  invested  in  the  buBinees,  $2,625 ;  fifteen  per  cent  of  the 
amount  paid  to  the  plaintiff  for  his  drawing  account,  and  $337.50, 
hifl  proportion  of  the  value  of  this  $9,000  stock  of  the  S.  S.  Fritz 
Company,  making  in  the  aggregate  $25,979.29,  of  which  there  has 
been  paid  $17,500. 

The  referee  found,  as  a  conclusion  of  law^  that  the  contract 
between  the  plaintiff  and  the  defendant  was  void  under  the  Statute 
of  Frauds ;  that  the  plaintiff  having  failed  to  establish  that  the 
services  rendered  by  him  were  worth  more  than  the  amount  paid  to 
him  by  the  defendant,  tlie  plaintiff  was  not  entitled  to  recover  in 
the  action ;  and  that,  as  all  the  material  issues  in  the  action  had 
been  resolved  in  the  defendant's  favor,  he  was  entitled  to  judgment 
dismissing  the  complaint,  and  for  the  costs  of  this  action. 

The  referee,  in  his  opinion,  held  that  a  contract  void  under  the 
Statute  of  Frauds  could  not  be  considered  as  proof  of  the  value  of 
the  services  rendered  in  pursuance  of  such  a  contract;  and  that  the 
contract  relied  upon  by  the  plaintiff  could  not  be  considered  as 
determining  the  value  of  the  defendant's  services  rendered  under 
it ;  and  he,  therefore,  di8rega]*ded  the  agreement  and  the  evidence  in 
connection  therewith.  But  for  the  amendment  of  the  complaint 
on  the  trial,  I  think  the  plaintiff  would  have  been  entitled  to  recover 
under  the  contract. 

In  Adams  v.  Fitzpatrick  (125  N.  Y.  124)  the  contract  was  made 
on  October  15,  18S5,  at  the  rate  of  $3,000  per  annum,  to  work  from 
that  time  until  November  1,  1886.  The  plaintiff  commenced  the 
services  and  continued  to  labor  in  the  employ  of  the  defendants 
until  May,  1887,  when  he  was  discharged.  The  referee  found  that 
the  terms  of  employment  were  from  the  16th'day  of  October,  1885, 
to  the  1st  day  of  November,  1886,  at  an  agreed  salary  of  $3,000 
per  year ;  that  after  the  expiration  of  this  term  he  continued  in  the 
employ  of  the  defendants,  rendering  like  services  and  receiving  a 
like  salary,  without  any  other  or  further  agreement  between  them 
as  to  the  hiring  or  the  terms  thereof.  In  speaking  of  the  contract 
the  court  said  :  "  It  is  true  that  the  original  contract,  so  long  as  it 
remained  executory,  was  void  and  unenforceable;  but  having  been 
voluntarily  performed  by  both  parties,  neither  could  afterwards  be 
heard  to  allege  its  invalidity,  and  it  controlled  the  terms  of  service 
and  compensation  under  it,  as  against  both   parties,   as  well  as 
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afforded  an  antliority  from  which  the  intention  of  the  parties  in 
relation  to  a  f urtlier  contract  could  be  inferred.  In  other  words, 
after  execation  it  was  to  all  intents  valid." 

It  was  farther  held  that  the  evidence  clearly  authorized  a  finding 
of  a  renewal  of  the  contract  for  one  year,  and  that  this  applies  as 
well  as  to  the  rate  of  compensation  as  to  the  term  of  service ;  but 
by  the  amendment  to  the  complaint  the  action  was  changed  from  a 
cause  of  action  on  contract  to  a  cause  of  action  on  qxiantum  meruit 
or  for  the  value  of  the  plaintiff's  services.  Upon  the  evidence  the 
referee  was  justified  in  finding  that  the  value  of  the  services  ren- 
dered was  not  in  excess  of  the  amount  actually  paid  to  him  in  the 
absence  of  a  contract  fixing  the  amount  to  be  paid.  If  the  amend' 
ment,  itself,  would  not  be  sufficient  to  justify  this  conclusion,  the 
express  stipulation  of  the  plaintiff's  counsel  when  the  amendment 
was  allowed  that  the  action  was  thereupon  based,  not  upon  an 
express  contract,  but  upon  quantum  meruit^  would  prevent  the 
plaintiff  from  recovering  upon  an  express  or  implied  contract  fixing 
the  yalue  ot  the  services.  The  plaintiff  thus  having  elected  to 
stand  upon  proof  of  the  value  of  the  services  rendered,  and  the 
referee  having  found  that  the  value  of  the  services  did  not  exceed 
the  amount  actually  paid  to  him,  and  that  finding  being  sustained  by 
the  evidence,  I  do  not  see  how  we  can  revei*se  the  judgment.  Assum- 
ing, however,  that  the  plaintiff  is  entitled  to  recover  under  the 
contract  as  found  by  the  referee,  I  do  not  think  that  he  has  estab- 
lished that  he  is  entitled  to  a  judgment  in  his  favor. 

We  will  consider  the  three  items  to  which  attention  has  been 
called.  Firsts  as  to  the  charge  for  interest  upon  the  capital  invested 
in  the  business  in  determining  the  net  profits.  The  plaintiff 
expresely  swore  that  it  was  part  of  the  agreement  that  the  net 
profits  should  be  ascertained  by  the  same  method  that  he  had  been 
in  the  habit  of  ascei'taiuing  his  net  profits.  When  this  contract  was 
made  the  plaintiff  was  actually  in  the  defendant's  employ.  I  think 
it  can  be  fairly  inferred  that  under  such  circumstances,  considering 
the  nature  of  the  employment,  the  plaintiff  was  familiar  with  the 
methods  that  the  defendant  had  adopted  in  ascertaining  the  net 
profits  of  the  business  from  year  to  year,  but  whether  he  was  or 
not,  the  contract  was  to  pay  the  net  profits  ascertained  by  the  nietliod 
that  had  been  agreed  on.     It  appeared  from  the  evidence,  and  the 
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referee  found,  that  these  charges  of  interest  upon  the  amount  of 
capital  invested  in  the  business  was  the  customary  method  by  which 
the  defendant  had  estimated  the  proiits  of  the  business  from  year  to 
year.  So  that  plaintifE  continued  in  the  employment  under  an 
agreement  by  which  he  was  to  have  an  interest  in  the  net  profits, 
made  up  as  the  defendant  had  been  in  the  habit  of  making  np  liis 
accounts  from  year  to  year  in  ascertaining  the  net  profits  of  the 
business ;  and  thus,  at  the  end  of  the  first  year,  wiien  the  accounts 
were  made  up,  it  appeared  that  the  net  profits  of  the  business  liad 
been  ascertained  upon  this  method  adopted  by  the  defendant,  of 
which  the  plaintiff  had  knowledge.  The  account  showing  the  net 
profits  of  the  business  was  furnished  to  the  defendant,  and  he 
received  his  compensation  based  upon  such  computation.  He  then 
continued  in  the  business  upon  an  implied  agreement  that  he  was  to 
receive  the  same  compensation  tliat  he  had  received  under  the  con- 
tract for  the  year  that  had  been  completed ;  but  the  agreement 
necessarily  involved  the  metliod  by  which  the  net  profits  were  to  be 
ascertained.  At  the  end  of  the  second  year,  when  it  appeared  from 
the  statement  of  the  defendant's  business  that  the  plaintiff  would  be 
entitled  to  a  small  sum  of  money,  over  and  above  the  amount  that 
he  had  withdrawn,  not  amounting  to  $500,  and  that  the  defendant 
had  stated  that  he  would  allow  him  $500,  although  the  amount  he 
was  entitled  to  receive  was  not  as  much,  he  acquiesced  in  that  state- 
ment and  accepted  tlie  $500,  and  this  was  repeated  at  the  end  of 
each  of  the  following  years  that  the  plaintiff  remained  in  the 
defendant's  employ. 

It  seems  to  me  quite  clear  that  under  these  circumstances  the 
contract  that  was  to  control  for  the  succeeding  years  was  based  upon 
the  contract  as  to  the  method  by  which*  the  net  profits  were  to  be 
ascertained  and  which  had  been  confirmed  by  the  actual  construc- 
tion of  the  parties  under  it,  and  by  this  contract  both  parties  were 
bound. 

In  relation  to  the  second  claim  of  the  plaintiff,  that  it  was 
improper  to  charge  the  amount  actually  paid  to  him  as  an  expense 
to  the  business  before  ascertaining  the  amount  of  the  net  profits  by 
tlie  contract  as  sworn  to  by  the  defendant,  wlicn  the  parties  were 
determining  whether  or  not  plaintiff  should  draw  $3,000  or  $4,000 
a  year,  defendant  stated  that  "  whatever  amount  we  fix  upon  will  be 
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charged  to  expense  acconut/'  and  that  in  reply  to  that  the  plaintiff 
said,  "  I  don't  care,  I  would  rather  have  $4,000  sure,"  to  which  the 
defendant  assented,  and  the  referee  has  found  that  tlie  contract  was 
according  to  the  defendant's  testimony.  Here  was  an  express  agree- 
ment by  which  the  defendant's  salary  was  to  be  charged  as  an 
expense  of  the  business,  and  that  what  he  would  be  entitled  to  bo 
paid  would  be  estimated  upon  the  net  profits  after  treating  the 
amount  actually  paid  him  as  a  disbursement,  and  this  charge  was 
also  assented  to  by  both  parties.  In  relation  to  the  stock  of  the  S. 
8.  Fritz  Company,  which  the  defendant  charged  off  as  a  total  loss  in 
1903,  the  utmost  that  the  plaintiff  could  claim  was  that  it  should 
not  be  considered  a  total  loss,  but  should  be  treated  as  an  asset  of 
the  firm  at  its  actual  value.  The  testimony  is  undisputed  that  the 
defendant  had  tried  to  sell  it  at  twenty-five  cents  on  the  dollar  and 
bad  been  unable  to  get  a  bid  for  that  amount.  It,  therefore,  could 
only  be  treated  as  an  asset  and  the  defendant  required  to  account  for 
it  as  worth  twenty-five  cents  on  the  dollar.  Assuming  that  it  should 
be  treated  as  an  asset  to  tliat  extent,  the  plaintiff  would  be  entitled 
to  be  credited  with  the  sum  of  $387.50 ;  but  as  he  was  paid  a  sum 
largely  in  excess  of  that  amount,  over  and  above  the  net  profits  to 
which  he  was  entitled  under  the  contract,  it  did  not  appear  that  the 
plaintiff  was  entitled  to  recover.  Although  it  would  appear  from 
his  opinion  that  the  referee  had  an  erroneous  view  of  the  law  to  be 
applied  in  ascertaining  the  right  of  the  plaintiff  upon  the  facts  as 
foand  by  the  referee,  I  do  not  see  that  the  referee  could  come  to 
any  conclusion  considering  the  form  of  the  action  which  resulted 
from  the  amendment  of  the  complaint  other  than  that  reached  by 
him ;  and  as  there  appears  to  he  no  error  in  any  ruling  of  the  referee 
upon  the  trial  which  would  justify  a  reversal  of  the  judgment,  the 
judgment  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  McLaughlin  and  Clarke,  JJ.,  concurred ; 
Houghton,  J.,  dissented. 

Houghton,  J.  (dissenting) : 

I  think  there  should  be  a  new  trial  granted  in  this  case  on  the 
ground  that  the  trial  had  before  the  referee  was  upon  a  wrong 
theory. 

The  referee  states  by  his  opinion  that  he  did  not  consider  in  any 
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manner  the  agreed  compensation  provided  by  the  verbal  oontract. 
Even  if  tlie  contract  was  void  by  the  Statute  of  Frauds  and  conld 
not  have  been  •  enforced  as  an  executory  contract,  it  having  been 
executed  by  the  parties  the  agreed  compensation  provided  thereby 
was  the  measure  of  the  services  theretofore  performed,  or,  at  least, 
evidence  of  the  price  which  the  parties  had  agreed  upon  and  should 
have  been  taken  into  consideration  by  the  referee  in  rendering  his 
judgment.     (Adams  v.  Fitzpatrich^  125  N.  Y.  127.) 

The  refusal  of  the  referee  to  find  the  third  request  of  the  plain- 
tiff  that  such  a  contract  was  entered  into  is  sufficient  indication  that 
he  tried  the  case  upon  a  wrong  theory,  even  if  liis  opinion  cannot  be 
used  for  the  purpose  of  ascertaining  that  fact. 

The  theory  of  the  trial  having  been  wrong,  I  do  not  think  this 
court  can  say  that,  upon  the  evidence,  if  it  had  been  properly  tried 
the  plaintiff  established  no  cause  of  action.  Manifestly  the  defend- 
ant would  not  have  been  entitled  to  charge  interest  on  the  capital  as 
an  expense  of  his  business  unless  the  plaintiff  had  agreed  to  it 
Tiie  referee  repudiated  the  agreement  and  allowed  the  defendant  to 
charge  up  interest  as  a  part  of  the  expense  of  his  business. 

I  think,  too,  that  with  respect  to  the  $9,000  of  stock,  tliat  the 
defendant  did  not  have  the  right  to  charge  that  up  as  a  total  loss, 
inasmuch  as  he  had  taken  it  upon  his  debt  and  it  had  paid  one  divi- 
dend and  was  of  some  value.  The  fact  that  defendant  had  voluntarily 
paid  plaintiff  in  excess  of  the  $4,000  did  not  extinguish  plaintiff^s 
claim  to  this  asset. 

I  have  grave  doubt,  too,  whether,  under  the  contiuct  as  claimed  by 
plaintiff,  the  $4,000  of  guaranteed  profits  paid  to  the  plaintiff  was 
fairly  proven  to  be  chargeable  as  an  expense  of  the  business.  The 
agreement  as  claimed  was  not  for  a  salary  of  $4,000,  but  was  for  fif- 
teen per  cent  of  the  profits,  which  were  guaranteed  by  the  defendant 
to  be  at  least  $4,000.  If  fifteen  per  cent  of  the  profits  were  less  than 
$4,000,  then,  of  course,  the  plaintiff  would  have  no  claim  for  further 
compensation.  I  think  the  total  profits  should  have  been  ascertained 
without  first  deducting  the  $4,000. 

I,  therefore,  dissent  from  an  affirmance  of  the  judgment. 

Judgment  affirmed,  with  costs.    Order  filed. 
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Johannes  E.  Schboeder  and  Hermann  R.  Brauss,  as  Ancillary 
Administrators,  etc.,  of  Johannes  Schroeder,  Deceased,  Respond- 
ents, V.  Albion  L.  Page,  as  Ancillary  Executor,  etc.,  of  John  M, 
Young,  Deceased,  Appellant. 

Fhrst  Department,  January  25,  1907. 

Fraud  — transfer  of  property  by  ineolvent  corporation  to  pay  notes  on 
which  the  transferee  was  liable  —  sni&cient  consideration  —  statute 
against  preference. 

The  defendant's  testator  was  liable  on  notes  issued  without  his  consent,  of  the 
proceeds  of  which  a  corporation  of  West  Virginia  had  receiTed  the  benefit. 
The  testator  was  not  an  officer  of  the  corporation,  and  brought  action  against 
it  to  compel  it  to  meet  the  notes  on  which  he  was  liable.  The  corporation, 
having  no  defense,  transferred  sufficient  of  its  property  to  satisfy  the  notes. 
In  an  action  against  the  testator's  representatives  based  on  fraud, 

Held,  that  the  transaction  by  the  testator  was  not  fmudulent; 

That  the  act  of  the  corporation  was  not  in  violation  of  the  statute  of  West 
Virginia  against  preferences  by  insolvents. 

Appeal  by  tbe  defendant,  Albion  L.  Page,  as  ancillary  executor, 
etc.,  from  a  judgment  of  tbe  Supreme  Court  in  favor  of  the  plain- 
tifis,  entered  in  tbe  office  of  tbe  clerk  of  tbe  county  of  New  York 
on  tbe  7tb  day  of  December,  1905,  upon  tbe  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  tlie  24tb  day  of 
November,  1905,  denying  tbe  defendant's  motion  for  a  new  trial 
made  upon  tbe  minutes. 

Alfred  B.  Cruikshanky  for  tbe  appellant. 

Edward  A.  Alexander^  for  tbe  respondents. 

Inqraham,  J. : 

The  facts  upon  wbicb  tbis  motion  was  brougbt  are  stated  in  tbe  case 
oiMeyer  v.  Page  (112  App.  Div.  625).  We  tbere  beld  tbat  tliat 
action  being  based  upon  cbarges  of  fraud  against  tbe  defendant's 
testator  could  not  be  sustained  as  tbe  evidence  did  not  warrant  tlie 
lindinc^  tlmt  tlie  defendant's  testator  was  guilty  of  fraud.  There  is 
Qo  sabstantial  diSer<;nce  in  the  facts  proved  in  tbis  case  except  tbat 
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in  this  case  the  plaintiffs  read  the  testimony  of  the  defendant's  tes- 
tator as  part  of  their  case  and  thus  established  the  facts  which  we 
held  in  the  case  last  cited  were  inconsistent  with  the  charge  of  fraud 
against  the  defendant's  testator. 

The  relation  between  the  plaintiffs'  testator  and  the  defendant's 
testator,  upon  whicfi  the  charge  was  based,  existed  by  virtue  of  the 
power  of  attorney  to  act  for  plaintiffs'  testator  in  the  reorganization 
of  the  Young  Importing  Company.  It  is  not  disputed  but  that  the 
defendant's  testator  was  a  creditor  of  that  corporation  when  tliis 
power  of  attorney  was  received  by  defendant's  testator,  and  that 
the  plaintiffs'  testator  was  treated  in  relation  to  the  reorganization 
corporation  as  the  defendant's  testator  was  treated,  and  the  only  act 
complained  of  is  that  prior  to  the  time  that  this  power  of  attorney 
was  executed  or  received  by  the  defendant's  testator  he  collected 
from  the  Young  Importing  Company  a  sum  of  money  which  was 
less  than  the  amount  of  certain  notes  upon  which  he  washable  which 
had  been  issued  by  the  president  of  the  importing  company  with- 
out his  knowledge  and  during  his  absence.  The  proceeds  of  these 
notes  had  been  actually  received  by  the  importing  company  and 
used  to  pay  debts  of  that  company  to  the  i)laintiffs'  testator  and 
others.  It  se'ems  to  be  claimed  by  the  plaintiffs  that  the  defendant's 
testator  was  bound  to  disclose  the  fact  that  he  had  obtained  money 
to  pay  these  obligations  before  acting  under  the  power  of  attorney 
in  relation  to  the  reorganization  of  the  Young  Importing  Company. 
The  defendant's  testator,  however,  was  not  an  officer  or  director  of 
that  company,  and  owed  no  duty  to  it  or  its  creditors.  lie  was  a 
large  creditor  of  the  company  before  these  notes  were  issued,  but 
was  under  no  legal  duty  to  that  company  which  prevented  him 
from  insisting  that  the  company  should  provide  for  the  payment  of 
these  notes  upon  which  he  was  responsible,  but  which  had  been 
made  and  discounted  without  his  knowledge  and  without  his  express 
or  implied  authority  and  which  had  been  used  for  tlie  benefit  of  the 
company.  TJiese  facts  all  appear  from  the  evidence  now  introduced 
by  the  plaintiffs.  It  also  appeared  from  such  evidence  that  the 
defendant's  testator  paid  these  notes  which  had  been  issued  and 
used  for  the  benefit  of  the  Young  Importing  Company  after  he  had 
obtained  either  the  payment  of  or  security  for  the  amount  that  had 
been  realized   by  the  importing   company   from   them.      It   also 
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appears  by  the  evidence  introduced  by  the  plaintiffs  that  the  defend- 
ant's testator  did  not  send  Thomas  Young,  the  president  of  the 
Young  Importing  Company,  to  Europe  to  interview  the  plaintiffs' 
testator  and  other  European  creditors;  that  Thomas  Young  did 
not  represent  liim  on  that  trip,  that  the  defendant's  testator  was 
not  bound  by  any  representations  made  by  Thomas  Young  to 
socli  European  creditors,  nor  was  he  acquainted  with  such  repre- 
sentations until  after  these  actions  against  him  had  been  com- 
menced. Under  these  circumstances  the  charges  of  the  complaint 
that  the  defendant's  testator  was  guilty  of  any  fraud  or  deceit 
in  his  relations  with  the  plaintiffs'  testator  is  without  evidence  to 
support  it. 

Stress  is  also  laid  by  the  plaintiffs  upon  the  statute  of  West  Vir- 
ginia, iin.ler  the  laws  of  which  State  the  Young  Importing  Com- 
pany was  incorporated,  making  preferences  of  insolvent  incorpora- 
tions illegal.  But  the  evidence  does  not  bring  this  case  within  that 
statute,  as  the  enforcement  of  the  claims  by  the  defendant's  testator 
against  the  Young  Importing  Company  was  not  a  preference  within 
its  provisions.  The  defendant's  testator  brought  the  action  against 
the  company  to  compel  it  to  provide  money  to  meet  the  notes  which 
were  issued  without  his  consent  or  knowledge  and  upon  which  he 
was  liable.  He  had  a  perfect  right  to  commence  the  action  and 
enforce  that  claim.  It  is  not  pretended  that  the  Young  Importing 
Company  had  any  defense  to  that  action,  and  it  is  perfectly  apparent 
that  if  he  had  entered  judgment  and  issued  execution  there  was 
property  of  that  company  which  would  have  been  sufficient  to  satisfy 
that  judgment.  The  fact  that  the  company  conceded  its  liability 
and  satisfied  the  judgment  out  of  its  property  created  no  liability 
against  defendant's  testator.  There  was  certainly  nothing  in  the 
relations  between  the  plaintiffs'  testator  and  the  defendant's  testator 
which  prevented  the  defendant's  testator  from  prosecuting  that 
action  and  collecting  the  judgment  due  him,  and  nothing  that 
required  him  to  inform  the  plaintiffs'  testator  of  the  fact  of  his 
collecting  this  .demand  before  acting  on  the  power  of  attorney 
sent  by  plaintiffs'  testator  to  reorganize  the  Young  Importing 
Company. 

The  discussion  of  the  questions  involved  in  this  case  in  deciding 
the  former  appeal  {Meyer  v.  Page^  112  Ai)p.  Div.  625)  renders  any 
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further  disciiBsion  in  this  case  nnnecessary,  and  upon  that  opinion 
the  judgment  and  order  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  ^bide  the  event 

Pattekson,  p.  J.,  McLaughlin,  Houghton  and  Lambert,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


AcHiLLE    J.    OisHEi,    Respondent,   v.   Pennsylvania    Bailboad 

Company,    Appellant,    Impleaded    with    Giovanni    Bonaddio 

Defendant. 

First  Department,  January  25,  1007. 

Attorney  and  client  —  action  to  enforce  attorney's  lien — when  defendant 
settling  action  bound  by  lien  of  plaintiff's  attorney —jurisdiction  — 
when  court  may  determine  lien  as  against  foreign  defendant  —  process 
'When  plaintiff's  client  may  be  served  by  substituted  servica 

A  plainttflTs  attorney  upon  bringing  action  has  a  lien  by  virtue  of  section  66  of 
the  Code  of  Civil  Procedure,  which  cannot  be  affected  by  any  settlement 

between  the  parties  before  or  aftor  judgment.  Hence,  when  before  judgment 
the  defendant  settles  the  action  with  the  plaintiff  without  knowledge  of  bis 
attorney,  the  lien  attaches  to  t'.e  fund  and  the  defendant  makes  payment  to  the 
plaintiff  at  its  peril. 

The  defendant  is  charged  with  constructive  notice  of  the  lien,  and  it  is  its  duty  to 
ascertain  the  amount  of  the  lien  and  retain  such  sum  for  the  benefit  of  the 
attorney. 

When>  a  foreign  defendant  appears  in  an  action  brought  in  this  State  by  a  plain- 
tiff who  does  not  appear  to  be  a  non-resident,  our  courts  may  enforce  the  lien  of 
the  plaintiff's  attorney. 

When  a  foreign  defendant  served  in  this  State  has  appeared  in  a  suit  in  the  courts 
of  this  State,  and  it  is  thereafter  sought  to  enforce  an  attorney's  lien  against  it, 
it  cannot  maintain  that,  being  a  foreign  corporation,  the  money  upon  which  the 
lien  attaches  is  not  within  this  State. 

In  such  action  to  enforce  the  lien  the  client  himself  is  a  necessary  party,  being 
entitled  to  be  heard  as  to  the  existence  of  the  lien  and  the  attorney's  right  to 
enforce  it,  but  when  the  client  has  departed  from  the  State,  he  may  be  served 
by  substituted  process,  for  the  action  is  in  rem. 

When  our  courts  have  obtained  jurisdiction  of  a  foreign  defendant  by  itsappear- 
ance  in  an  action,  the  decisions  relating  to  the  jurisdiction  obtained  over  prop- 
erty in  the  hands  of  a  foreign  corporation  by  service  of  attachment  upon  its 
agent  have  no  application. 
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When  in  sucli  action  to  enforce  an  attorney's  lien  it  appears  that  the  client  has 
departed  from  the  State  and  is  linancinlly  irresponsible,  it  is  not  error  for  the 
judgment  to^provide  that  an  execution  be  issued  against  the  client  and  returned 
unsatisfied  before  the  defendant  is  bound  to  pay. 

The  removal  of  an  action  to  the  United  States  Circuit  Court  before  settlement 
does  not  prevent  the  Supreme  Court  from  enforcing  an  attorney's  lien  which 
attached  upon  the  commencement  of  the  action  in  that  court,  if  the  court  has 
obtained  jurisdiction  of  the  defendant. 

Appeal  by  the  defendant,  the  Pennsylvania  Raih-oad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
2d  day  of  April,  11K)6,  upon  the  decision  of  the  court  rendered  after 
a  trial  at  the  New  York  Special  Term  adjudging  the  plaintiff  to- 
have  an  attorney's  lien  upon  a  cause  of  action  brought  by  Giovanni 
Bonaddio  against  the  Pennsylvania  Railroad  Company. 

Norman  B,  Beecher^  for  the  appellant. 

NeUon  L.  Keachy  for  the  respondent. 

Ingraham,  J. : 

This  action  was  brought  to  enforce  an  attorney's  lien.  It  appears 
that  on  or  about  the  21st  of  February,  1901,  the  defendant  Bonaddio 
was  a  passenger  upon  one  of  the  trains  of  the  defendant  railroad 
company,  and  received  injuries  thereon  in  the  State  of  New  Jersey ; 
that  on  or  about  the  26th  of  February,  1901,  the  plaintiff,  an 
attorney  and  counselor  at  law  duly  admitted  to  practice  in  the 
courts  of  this  State,  was  employed  and  retained  by  Bonaddio  to 
bring  suit  against  the  defendant  railroad  company  to  recover  for 
the  injuries  sustained  by  him,  and  at  that  time  made  an  agreement 
by  which  he  was  to  pay  the  plaintiff  one-third  of  any  recovery  had 
or  settlement  made  with  the  said  Pennsylvania  Railroad  Company 
by  reason  of  the  injuries  so  received,  and  the  plaintiff  was  also  to 
be  entitled  to  any  costs  awarded  in  any  proceeding  brought  to 
enforce  such  cause  of  action.  Pursuant  to  this  retainer  and  on  or 
about  the  28th  of  February,  1901,  an  action  was  brought  in  the 
Supreme  Court  of  this  State  by  th  3  defendant  Bonaddio  against 
the  Pennsylvania  Railroad  Company,  the  plaintiff  appearing  as  his 
attorney.  On  the  17th  of  June,  1901,  the  said  railroad  company 
settled  the  cause  of  action  to  enforce  which  the  action  in  the 
Bapreme  Court  of  this  State  was  brought  for  $1,500,  which  was 
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paid  to  tlie  defendant  Bonaddio,  from  whom  the  company  received 
a  general  release.  Such  settlement  was  effected  and  release  deliv- 
ered  without  tlie  knowledge  or  consent  of  the  plaintiff.  The  said  . 
Bonaddio  has  not  paid  the  plaintiff  any  part  of  tlie  amount  for  which 
the  said  cause  of  action  was  settled  and  adjusted,  and  is  at  present 
without  tJie  jurisdiction  of  the  State  and  financially  irresponsible. 

Upon  the  plaintiff  commencing  the  action  against  the  Pennsyl- 
vania Railroad  Company  for  the  injuries  which  Bonaddio  sustained 
while  a  passenger  upon  one  of  its  trains,  there  accrued  to  the  plain- 
tiff a  lien  upon  the  cause  of  action  sought  to  be  enforced.  Under 
section  (j6  of  the  Code  of  Civil  Procedure  this  lien  attached  upon 
the  commencement  of  the  action  to  any  "  verdict,  report,  decision, 
judgment  or  final  order  in  his  client's  favor,  and  the  proceeds 
thereof  in  whosoever*  hands  they  may  come ;  and  the  lien  can  not  he 
affected  by  any  settlement  between  the  parties  before  gr  after  judg- 
ment or  final  order."  A  lien  of  this  character  was  before  the  Court 
of  Appeals  m  Fischer- Ifan sen  v.  B,  IL  R,  li,  Co.  (173  N.  Y.  492), 
and.  while  it  was  there  held  that  the  existence  of  this  lien  did  not 
interfere  with  the  client's  right  to  settle  the  controvei*sy,  it  was  also 
held  that  upon  such  a  settlement  the  claim  or  cause  of  action  is 
extinguished  and  the  lien  follows  and  attaches  to  the  fund  which 
represents  the  cause  of  action  extinguished  by  the  settlement,  and 
the  claim  of  the  attorney  for  compensation  ff»r  his  services  becomes 
a  lien  upon  the  fund  in  the  hands  of  the  railroad  company  which 
belongs  to  the  client  and  it  stands  in  place  of  the  cause  of  action 
which,  prior  to  the  settlement,  was  subject  to  the  lien  ;  that  "  the 
right  of  the  parties  to  thus  settle  is  absolute  and  the  settlement 
determines  the  cause  of  action  and  liquidates  the  claim.  This 
necessarily  involves  the  reciprocal  right  of  the  attorney  to  follow 
the  proceeds  of  the  settlement,  and  if  they  have  been  paid  over  to 
the  client,  to  insist  that  his  share  be  ascertained  and  paid  to  liim, 
for  the  defendant  is  estopped  from  saying  that  with  notice  of  the 
lien  he  parted  with  the  entire  fund."  The  lien  thus  having  been 
attached  to  the  fund  in  the  hands  of  the  railroad  company  which 
stood  in  place  of  the  cause  of  action  upon  which  plaintiff  had  a 
lien,  that  lien  could  not  be  defeated  by  payment  to  the  client,  for 
defendant  made  such  payment  at  its  peril.     It  had  at  least  construc- 

*  Sic, 
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tive  notice  of  the  lien  and  its  duty  was  to  ascertain  the  amount  of 
the  lien  and  retain  it  for  the  benefit  of  the  attorney.  The  court 
said,  "  a  lien  upon  a  claim  or  a  cause  of  action  follows  the  fund  cre- 
ated by  a  settlement  of  the  claim,  which  thereupon  ceases  to  exist. 
It  attaches  to  the  amount  agreed  upon  in  settlement  the  instant  that 
the  agreement  is  made,  and  if  the  defendant  pays  over  to  the  client 
without  providing  for  the  lien  of  the  attorney,  he  violates  the  rights 
of  the  latter  and  must  stand  the  consequences.  We  think  that  the 
plaintiff  had  a  lien  upon  the  sum  which  the  defendant  agreed  to  pay 
to  extinguish  the  cause  of  action,  and  that  tlie  law  will  not  permit 
it  to  say  that  it  has  nothing  in  its  hands  to  satisfy  it.  The  lien  was 
not  affected  by  the  judgment,  hut  leaped  from  the  extinguished 
cause  of  action  to  the  amount  agreed  upon  in  settlement."  Apply- 
ing this  rule,  it  follows  that,  when  the  terms  of  the  settlement  were 
actually  agreed  upon  and  the  defendant  had  in  its  hands  the  sum  of 
$1,500,  such  amount  was  subject  to  a  lien  in  favor  of  this  plaintiff 
for  one-tliird  of  tliat  sum,  or  $500.  The  defendant  having  appeared 
in  the  action  commenced  in  the  Supreme  Court  of  the  State  of  New 
York,  the  courts  of  this  State  had  jurisdiction  as  it  did  not  appear 
that  plaintiff  was  a  non-resident,  and  the  defendant  holding  in  its 
hands  the  snm  of  $1,500  subject  to  a  lien  in  favor  of  the  plaintiff, 
it  could  not  impair  this  lien  or  take  from  the  plaintiff  the  right  to 
enforce  such  lien  by  paying  the  money  to  the  plaintiff  in  that  action. 
(See,  also,  Oishei  v.  Pennsylvania  li,  li.  Co.y  101  App.  Div.  473; 
and  Oiafiei  v.  Metropolitan  St.  li.  Co.,  No.  i,  110  id.  709.)  • 

As  the  plaintiff  had  a  lien  upon  the  fund  in  the  hands  of  the 
defendant,  in  an  action  or  proceeding  to  enforce  such  lien  the  client 
was  a  necessary  party,  as  such  client  was  entitled  to  the  fund  subject 
to  the  lien  and  had  a  right  to  be  heard  as  to  the  existence  of  the  lien 
and  the  attorney's  right  to  enforce  it.  {Oishei  v.  Pennsylvania  R. 
R.  Co.^  supra  ;  Oishei  v.  Metropolitan  St.  P.  Oo.^  No.  1,  supra.) 
This  action  was,  therefore,  properly  brought  against  the  railroad  com- 
pany, in  whose  hands  the  fund  was  at  the  time  the  lien  attached,  and 
against  the  client,  who  had  a  right  to  be  heard  before  a  part  of  his 
money  in  the  possession  of  the  railroad  company  could  be  appro- 
priated to  the  payment  of  the  plaintiff's  lien.  Since  the  settlement, 
however,  the  client  has  departed  from  this  State  and  service  of  proe- 
App.  Div.— Vol.  CXVII.        8 
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ess  upon  him  personally  conld  not  be  had,  and  the  defendant  claims 
that  the  court,  therefore,  lost  all  jurisdiction  to  determine  the  amount 
of  the  lien.     It  bases  this  claim  npon  t!ie  allegation  that  as  it  was  a 
foreign  corporation  and  the  money  npon  which  the  Ken  attached 
was  in  its  hands  as  such  foreign  corporation,  the  fund  was,  there- 
fore, not  within  this  State,  so  that  the  rights  of  the  several  parties 
to  the  action  to  it  conld  be  adjudicated.     The  defendant,  although 
a  foreign  corporation,  was  served  in  this  State  and  appeared  in  this 
action.     The  court  thus  obtained  jurisdiction  over  the  person  of  the 
defendant  and  had  jurisdiction  over  the  subject-matter  of  the  action 
to  enforce  a  lien  on  a  cause  of  action,  an  action  to  enforce  which 
was  pending  in  this  State.     By  the  service  npon  the  defendant  and 
its  appearance  in  this  action  the  court  obtained  jurisdiction  over  the 
defendant  and  could  enforce  on  behalf  of  the  plaintiff  —  a  resident 
and  citizen  of  this  State  —  his  right  to  the  possession  of  the  fund  in 
its  hands.     The  right  to  attach  this  fund  and  adjudicate  as  to  whom 
it  belonged  attached  when  the  court  obtained  jurisdiction  of  the 
person  of  the  defendant,  and  the  courts  of  this  State,  tliereforc,  had 
the  right  to  bring  in  by  substituted  service  all  those  who  had  any 
interest  in  the  fund,  the  ownership  of  which  was  in  dispute;     Here 
a  defendant  over  whom  the  court  had  jurisdiction  concededly  had 
m  its  hands  a  fund,  tlie  ownership  of  which  was  in  dispute  between 
a  citizen  of  this  State  and  others  who  were  without  its  jurisdiction. 
The  defendant  who  had  possession  of  the  fund  was  before  the  court 
and  the  court  had  jurisdiction  over  him  and  could  enforce  a  judg- 
ment determining  the  ownership  of  the  fund  ;  and  by  virtue  of  the 
jurisdiction  thus  acquired  over  the  corporation  in  whose  possession 
the  fund  was,  the  fund  itself  was  within  the  jurisdiction  of  the 
court.     The  court,  therefore,  had  power  to  call  in  all  others  inter- 
ested in  the  fund  by  substituted  service  of  process.     As  the  question 
to  be  determined  was  the  ownership  of  a  fund  subject  to  the  juris- 
diction of  the  court  the  proceeding  was  in  rem,  the  judgment  deter- 
mining the  ownership  of  the  fund  was  binding  upon  all  the  parties 
to  the  action  properly  served  by  process,  either  personally  or  by 
substituted  service  as  authorized  by  law. 

The  decisions  relating  to  the  jurisdiction  obtained  over  property 
in  the  hands  6f  a  foreign  corporation  by  a  service  of  attachment 
upon  an  agent  of  the  corporation  situated  within  the  jurisdiction  in 
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whicli  the  attachment  proceeding  was  issued  have  no  application  to 
a  ease  where  the  court  has  acqnired  jurisdiction  over  such  foreign 
corporation  by  personal  service  of  process  within  the  jurisdiction  or 
the  voluntary  appearance  of  such  foreign  corporation.  If  tlie 
plaintiff  was  the  owner  of  a  promissory  note  or  bond  of  the  Penn- 
sylvania Railroad  Company  and  commenced  an  action  to  recover  the 
amount  of  such  note  or  bond  and  obtained  jurisdiction  over  the  per- 
son of  defendant,  I  appi^ehend  that  there  could  be  no  defense  to  such 
an  action  on  the  ground  tliat  the  defendant  was  a  foreign  corpora- 
tion ;  and  if  a  non-resident  of  the  State  make  a  claim  to  such  obliga- 
tion and  as  such  was  made  a  defendant  and  was  brought  in  by  service 
of  process  by  publication,  the  jurisdiction  of  the  court  to  determine 
the  question  as  to  who  was  entitled  to  recover  upon  such  an  obliga- 
tion could  not  be  questioned.  The  ownership  of  the  obligation 
being  the  question  in  controversy,  the  court  having  obtained  juris, 
diction  over  the  person  of  the  defendant  in  the  action  to  enforce 
that  obligation  would  have  a  right  to  make  any  one  whose  presence 
was  necessary  a  party  to  that  action  for  the  purpose  of  a  complete 
determination  of  the  question,  and  make  service  of  process  upon 
Lim  by  publication  or  otherwise  as  the  Code  of  Civil  Procedure 
(§  4S8  et  seq,)  required.  An  entirely  different  question  is  presented 
where  a  debt  or  demand  in  favor  of  a  non-resident  against  a  foreign 
corporation  is  sought  to  be  attached  in  an  action  in  which  the  court 
has  no  jurisdiction  over  either  the  person  of  the  defendant  or  the 
cause  of  action  or  demand  sought  to  be  attached. 

There  is  nothing  in  the  case  of  Morehouse  v.  Brooklyn  Heights 
if.  R.  Co.  (185  N.  Y.  520)  which  is  at  all  inconsistent  with  this 
view.  It  is  true  the  court  approved  in  that  case  of  a  judgment 
which  required  the  plaintiff  to  issue  execution  against  the  property 
of  the  client,  as  the  defendant  company  only  became  liable  to  pay 
in  ease  such  execution  issued  against  Nathan  was  returned  unsatis- 
fied. But  in  this  case  it  was  expressly  found  tliat  the  client,  although 
served  with  process,  did  not  appear ;  that  he  was  without  the  juris- 
diction of  the  court,  and  was  a  day  laborer,  financially  irresponsible. 
The  law  never  requires  an  unmeaning  ceremony  to  be  performed 
before  a  substantial  right  is  enforced,  and  although  a  joint  judgment 
i^  awarded  against  both  defendants,  the  provision  that  an  execution 
slionld  be  issued  and  returned  unsatisfied  against  the  client  before 
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the  railroad  company  is  bound  to  pay,  where  the  issuance  of  such  an 
execution  would,  upon  the  facts  found,  be  entirely  ineflEectual,  is  not 
error.  By  payment  of  this  claim  the  railroad  company  would  have 
a  right  to  enforce  the  claim  against  the  client,  or,  by  way  of  sabro- 
gation,  the  right  to  enforce  the  judgment  awarded  against  him.  I 
think,  therefore,  the  court  had  jurisdiction. 

These  questions  were  discussed  in  Oishei  v.  Pennsylvania  R.  7?. 
Co.  (supra)  and  Oishei  v.  Met.  St.  B.  Co.  No.  1  {supra\  and 
although  it  is  claimed  by  counsel  for  the  defendant  that  such  dis- 
cussions in  those  cases  were  obiter,  the  rule  there  announced 
received  the  approval  of  the  court,  and  we  are  satisfied  that  what 
was  said  is  correct. 

The  other  question  presented  upon  this  appeal  is  whether  the 
court  lost  jurisdiction  to  determine  this  question  in  consequence  of 
the  removal  of  the  action  brought  to  enforce  the  cause  of  action 
upon  which  the  plaintiff  had  a  lien  to  the  United  States  Circuit 
Court  before  the  settlement.  It  is  quite  clear,  however,  that  each 
removal  did  not  affect  the  plaintiff's  lien  upon  the  cause  of  action 
sought  to  be  enforced  as  the  lien  existed  by  operation  of  law.  The 
right  to  the  lien  did  not  depend  in  any  way  upon  the  deciBion  or 
judgment  of  the  United  States  Circuit  Court;  the  lien  attached 
upon  the  commencement  of  the  action  in  the  Supreme  Court  of  the 
State  of  New  York  and  upon  the  settlement  attached  to  the  fund 
in  the  hands  of  the  defendant,  which  determined  the  cause  of  action, 
and  the  relation  between  the  plaintiff  and  defendant  was  not  differ- 
ent from  that  in  any  case  in  which  the  defendant  had  in  its  hands 
a  fund  to  which  a  lien  had  attached.  The  plaintiff,  therefore,  had 
the  right  to  apply  to  the  Supreme  Court  of  the  State  of  New  York, 
a  court  of  competent  jurisdiction,  to  enforce  that  lien  if  it  could  get 
jurisdiction  over  the  defendant  railroad  company,  who  had  in  ite 
hands  the  fund  to  which  the  lien  attached. 

It  follows,  therefore,  that  upon  the  facts  found,  which  are  sup- 
ported by  the  evidence,  the  judgment  in  favor  of  the  plaintiff  wae 
right,  and  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  McLaughlin,  Houghton  and  Lambert,  JJ., 

concurred. 

Judgment  affirmed,  with  costs.     Order  filed. 
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AcHiLLE  J.  OisHEi,  Respondent,  v.  Pennsylvania  Railroad  Com- 
pany, Appellant,  Impleaded  with  Vincenzo  Spina,  Defendant.* 

First  Department,  January  25,  1907. 

Appeal  by  the  defendant,  the  Pennsylvania  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
2d  day  of  April,  1906,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  adjudging  the  plaintiff 
to  have  an  attorney's  lien  upon  a  cause  of  action  brought  by  Vin- 
cenzo  Spina  against  the  said  Pennsylvania  Railroad  Company. 

Norman  B.  Beecher^  for  the  appellant. 

Nelson  Z.  Keach^  for  the  respondent. 

Per  Cubiam  : 

For  the  reasons  stated  in  the  case  of  Olshei  v.  Pennsyloania 
Railroad  Co.  (117  App.  Div.  110)  decided  herewith,  this  judgment 
was  right,  and  should  be  affirmed,  with  costs. 

Present  —  Patteeson,  P.  J.,  Inobaham,  McLaughlin,  Houghton 
and  Lambebt,  JJ. 

Judgment  affirmed,  with  costs.     Order  filed. 


AoHiLLE   J.    OiSHET,    Respondent,  v.   Pennsylvania    Railboad 

Company,  Appellant,   Impleaded  with  Domenigo   Farbabelli, 

Defendant.* 

First  Department,  January  25,  1907. 

Appeal  by  the  defendant,  the  Pennsylvania  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 

*Sce  OisheiY.  Pennsylvania  Railroad  Co.  {ante,  p.  110).— [Rep. 
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2d  day  of  April,  1906,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  adjudging  tlie  plaintiff 
to  have  an  attorney's  lien  upon  a  cause  of  action  brought  by 
Donienico  Farrarelli  against  the  said  Pennsylvania  Railroad 
Company. 

Nomum,  B.  Beecher^  for  the  appellant. 

NeUon  L.  Keach^  for  the  respondent. 

Per  Curiam: 

For  the  reasons  stated  in  the  case  of  Oiahei  v.  Pennsylvania 
Railroad  Co,  (117  App.  Div.  110)  decided  herewith,  this  judgment 
was  right  and  should  be  affirmed,  with  costs. 

Present  —  Patterson,  P.  J.,  Ingrah am,  McLaughlin,  Houghton 
and  Lambert,  J  J. 

Judgment  affirmed,  with  costs.     Order  filed. 


AoHiLLE  J.  OisHEi,  Respondent,  v,  Pennsylvania  Railroad  Com- 
pany, Appellant,  Impleaded  .  with  Franobsoo  Grastello. 
Defendant.* 

First  Department,  January  25.  1907. 

Appeal  by  the  defendant,  the  Pennsylvania  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflE, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  tlie 
2d  day  of  April,  1906,  upon  tlie  decision  of  the  court,  rendered  after 
a  trial  at  the  New  York  Special  Term,  adjudging  the  plaintiff  to 
have  an  attorney's  lien  upon  a  cause  of  action  brought  by  Francesco 
Grastello  against  the  said  Pennsylvania  Railroad  Company. 

Norman  B.  Beecher^  for  the  appellant. 

Nelson  L.  Keach^  for  the  respondent. 


*  See  OUhei  v.  Pennsylvania  Railroad  Co,  (ante,  p.  110).—  [Rkp. 
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Peb  Cubiam  : 

For  the  reasons  stated  in  the  ease  of  Oishei  v.  Pennsyil/oaiiia 
Bailroad  Co.  (117  App.  Div.  110)  decided  herewith,  this  judgment 
was  right,  and  should  be  affirmed,  with  costs. 

Preseat  —  Pattjbbson,  P.  J.,  Inobaham,  McLaughun,  Houghton 
and  Lambert,  JJ. 

Judgment  affirmed,  with  costs.     Order  filed. 


AcHiLLB    J.    Oishei,    Kespondent,  v.  Pennsylvakia    Bailboad 

Company,    Appellant,    Impleaded    with    Yinobnzo    Mobenna, 

Defendant.^ 

First  Department,  January  25,  1907. 

Appeal  by  the  defendant,  tiie  Pennsylvania  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oiiice  of  the  clerk  of  the  county  of  New  York  on  the 
2d  day  of  April,.1906,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  New  York  Special  Term,  adjudging  tlie  plaintiff  to 
have  an  attorney's  lien  upon  a  cause  of  action  brought  by  Vincenzo 
Horenna  against  the  said  Permsylvania  Railroad  Company. 

NorfMLn  B,  Reecher^  for  the  appellant. 

NeUon  L,  Keach^  for  the  respondent. 

PXB  ClTBIAM  : 

For  tlie  reasons  stated  in  tlie  case  of  Oishei  v.  Pennsylvania 
Railroad  Co.  (117  App.  Div.  110)  decided  herewith,  this  judgment 
was  right  and  should  be  affirmed,  with  costs. 

Present  —  Pattbbson,  P.  J.,  Inobaham,  McLaughun,  Houghton 
and  Lambebt,  JJ. 

Judgment  affirmed,  with  costs.     Order  filed. 

*See  OMei  v.  Benntylvania  Railroad  Co,  {ante,  p.  110).~  [Rep. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Vincent 
Triscoli,  Appellant. 

First  Department,  January  25, 1907. 

Crime  —  blackmail  —judgment  of  conviction  afSbrmecL 

In  a  prosecution  for  sending  threatening  letters  in  violation  of  section  558  of  the 
Penal  Code,  it  appeared  that  the  complaining  witness  had  received  two  letters 
from  a  society  called  the  "Black  Hand,"  demanding  payment  of  |oOO.  in  default 
of  which  he  and  his  family  wouM  be  destroyed.  The  complaining  witness 
testified  that  the  defendant  had  called  on  him  and  demanded  the  payment  of 
the  money  in  compliance  with  the  letters.     On  the  whole  evidence 

SM,  that  a  judgment  of  conviction  should  be  affirmed. 

Appeal  by  the  defendant,  Vincent  Triscoli,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York,  rendered  on  the  29th  day  of  August,  1906,  convict- 
ing him  of  the  crime  of  blackmail,  and  also  from  an  order  entered 
in  the  office  of  the  clerk  of  said  court  on  the  7th  day  of  September, 
1906,  denying  the  defendant's  motion  for  a  new  trial. 

^Edward  McKiiileyy  for  the  appellant. 

E.  Crosby  Kindleberger^  for  the  respondent. 

Inoraham,  J. : 

The  defendant  was  convicted  of  a  violation  of  section  658  of  the 
Penal  Code.  That  section  provides  that  "  a  person  who,  knowing 
the  contents  thereof,  and  with  intent,  by  means  thereof,  to  extort 
or  gain  any  money  or  other  property,  or  to  do,  abet,  or  procure  any 
illegal  or  wrongful  act,  sends,  delivers,  or  in  any  manner  causes  to* 
be  forwarded  or  received  *  *  *  any  letter  or  writing,  threaten- 
ing *  *  *  to  do  any  injury  to  any  person  or  to  any  property, 
*  *  *  is  punishable  by  imprisonment  for  not  more  than  live 
years."  It  appeared  from  the  evidence  that  one  Salvatore  Gi^asso 
received  on  May  29,  1906,  a  communication  addressed  to  him,  dated 
May  28,  1906,  purporting  to  come  from  the  Society  of  the  Black 
Hand  which  stated  that  the  society  had  decided  his  case,  and  that 
it  demanded  from  Grasso  the  sum  of  $500;  otherwise  "  death  will 
be  the  reward,  and  your  family  will  be  destroyed.  Consider  that 
well,  and  consider  our  demand ;  otherwise  yon  are  lost,  and  no  one 
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could  save  you.  Our  vengeance  will  reach  you  wherever  you  will 
be,  and  you  will  all  be  destroyed,  in  the  time  of  half  an  hour."  This 
letter  was  signed,  "We  are  your  friends,  THE  BLACK  HAND." 
Grasso  not  having  complied  with  this  demand,  he  received  on  the 
thirty-first  day  of  May  another  letter,  dated  on  that  day,  which 
referred  to  the  former  letter  of  the  society  and  threatened  that  unless 
he  complied  with  the  second  and  last  warning,  his  family  would  be 
destroyed.  This  demand  not  being  complied  with,  the  defendant 
called  at  Grasso's  place  of  business  and  said  that  he  wanted  to  speak 
to  Grasso  in  secret,  Grasso  saying  that  he  was  in  the  presence  of 
his  family,  and  if  the  defendant  wanted  to  have  a  confidential  talk 
with  him,  he  could  have  it  right  there.  Whereupon  the  defendant 
said,  "Have  you  received  my  letters?"  Grasso  said,  "What 
letters?"  to  which  the  defendant  replied,  "  These  letters  in  which 
you  were  asked  to  pay  $600."  In  answer,  Grasso  said,  "I  can't 
give  you  the  $500  this  evening ;  call  in  to-morrow  and  FU  give  it 
to  you,"  to  which  the  defendant  said,  "  You  will  have  to  put  down 
the  money  to-night,  this  evening,"  to  which  Grasso  replied,  "I 
can't  do  that ;  I  can't  give  yon  the  money  this  evening."  After 
that  the  defendant  stepped  outside  of  the  store,  making  a  sign  to 
Grasso  to  follow  him.  When  Grasso  went  outside  he  called  to  a 
police  officer,  and  the  defendant  ran  away,  but  was  arrested  about  a 
block  away.  Grasso  testified  as  to  the  receipt  of  these  letters  and 
that  these  were  the  only  letters  of  the  kind  that  he  had  received. 

The  defendant  was  called  as  a  witness  and  testified  that  he  knew 
nothing  about  the  letters  ;  that  he  went  to  the  complainant's  place 
of  business  to  buy  a  pair  of  shoes ;  that  he  did  not  send  the  letters 
or  cause  them  to  be  sent,  and  did  not  ask  anybody  to  send  them  ; 
that  he  made  no  statement  to  the  complainant  about  the  letters  and 
made  no  demand  upon  him ;  that  he  had  money  in  his  pocket  to 
bny  the  shoes.  The  police  officer  who  caused  the  arrest  stated  that 
he  was  in  Second  avenue ;  that  he  ran  down  the  avenue  and  spoke 
to  the  complaining  witness  and  chased  the  defendant  about  a  block 
and  a  half  and  caught  him  on  Fifty-first  street  and  First  avenue ; 
that  when  he  fii-st  saw  the  defendant  he  was  about  twenty-five  feet 
from  the  complainant's  store,  running. 

The  question  was  submitted  to  the  jury  by  a  charge  which  seems 
to  be  entirely  fair  and  to  which  no  exception  was  taken ;  and  the 
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oiily  esoepddon  relied  on  is  a  denial  of  tlie  motion  to  advise  the  jury 
to  Acquit  I  think  there  was  evidence  that  justified  the  subHussion 
of  tlus  ease  to  the  jury.  The  defendant,  at  his  interview  with  the 
eomplainant,  asked  him  if  he  had  received  his  letters  in  whieh  $500 
was  demanded.  The  complainant  had  received  two  letters  demand- 
ing $500,  and  no  other  letters  of  the  kind  were  received  by  him. 
The  letters  being  clearly  within  the  statute,  if  the  defendant  eent 
them,  ^^knowing  the  contents  tliereof,  and  with  intent,  by  means 
thereof,  to  extort  or  gain  any  money  or  other  property,  or  to  do, 
abet  or  prooare  any  illegal  or  wrongful  act,"  he  is  gnilty  of  black- 
mail. The  defendant's  statement  to  Grasso  admitted  tliat  he  sent 
the  ietters  received  by  the  complainant  and  stated  that  they  were 
his  letters;  and  the  jury  was,  therefore,  justified  in  finding  that  he 
knew  tlieir  contents,  and  that  he  either  sent,  deliyered  or  caused 
them  to  be  forwarded  or  received  by  the  complainant. 

I  think  the  evidence  justified  the  conviction  and  that  the  judgment 
should  be  aflirmed. 

Patterson,  P.  J.,  McLaughlin,  Houghton  and  Lambebt,  JJ., 
concurred. 

Judgment  affirmed.     Order  filed. 


William  Wills   and   James  Wills,  Respondents,  v,  James 
Rowland  &  Company,  Appellant. 

First  Department,  January  26,  1907. 

Practice  — when  judgrment  by  default  not  opened— failure  of  proposed 
answer  to  allege  defense  —  party  —  when  liquidttting  committee  of 
corporation  may  defend. 

The  liquidating  committee  of  a  corporation  authorized  to  take  all  legal  proceed- 
ings necessary  to  carry  the  liquidation  into  effect  areoffloera  of  the  corporation 
within  the  meaning  of  subdivision  1  of  section  525  of  the  Code  of  Civil  Pro* 
oedure  and  may  defend  an  action. 

But  when  such  committee  seeks  to  open  a  judgment  taken  by  default,  its  answer 
must  state  a  defense.  When  the  action  was  brought  upon  a  promissory  note 
secured  by  collateral,  it  is  no  defense  to  allege  that  the  holder  of  the  note  con- 
verted the  collateral,  if  it  be  not  set  out  as  a  set-off  or  countercldra  that  the 
collateral  was  of  value  or  that  the  defendants  have  sustained  damage. 
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Appeal  by  the  defendant,  James  Bowland  &  Compatij,  from  ati 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Terra 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  19th  day  of  December,  1906,  denying  the  defendant's  motion  to 
open  a  default  and  vacate  a  judgment  in  favor  of  tlie  plaintiffs 
entered  in  said  clerk's  office  on  the  17th  day  of  November,  1906. 

Hector  M,  Hitehinga^  for  the  appellant. 

Delos  McCvnrdy^  for  the  respondents. 

IXORAHAK,  J. : 

The  action  was  to  recover  upon  a  certain  promissory  note  made 
by  the  defendant  to  the  Trust  Company  of  America  upon  which 
tliere  was  due  $140,000,  for  which  certain  stock  was  deposited  as 
collateral  security,  a  portion  of  which  was  owned  and  deposited  by 
the  plaintiffs.  Subsequently  the  plaintiffs  paid  the  trust  company 
the  amount  due  them  and  became  the  owners  of  the  note.  This 
SQiumons  and  complaint  was  served  upon  the  secretary  of  the  defend- 
ant corporation  on  the  25th  day  of  October,  1906.  The  corporation 
having  failed  to  appear  or  answer,  judgment  was  entered  on  the 
default  on  November  17, 1906.  Subsequently,  and  on  the  27th  day 
of  November,  1906,  a  motion  was  made  by  counsel  who  appeared 
ia  the  action  for  the  defendant  for  leave  to  serve  an  answer  on 
behalf  of  the  defendant,  a  copy  of  which  was  annexed  to  the  mov- 
ing papers.  This  answer  was  veritied  by  George  C.  De  Lacy  and 
Edward  L.. Lewis,  who  state  that  they  are  a  liquidating  committee 
appointed  by  the  creditors  and  directors  of  the  defendant.  It 
appears  that  after  the  giving  of  the  note  to  tlie  trust  company  the 
creditors  and  stockholders  of  the  defendant  corporation,  including  the 
plaintiffs,  signed  an  agreement  by  which  the  corporation  was  to  be 
liquidated,  and  the  board  of  directors  were  empowered  to  appoint  a 
committee  who  should  have  full  power  and  authority  to  carry  into 
effect,  manage  and  conduct  such  liquidation,  and  that  the  committee 
was  to  have  authority  to  ^'  take  any  and  all  legal  proceedings 
to  carry  such  liquidation  into  full  force  and  effect."  In  pursu- 
ance of  this  agreement  De  Lacy  and  Lewis  were  appointed  as  a  liqui- 
dating committee  by  the  directors  of  the  company,  and  after  their 
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appointment  and  tbo  commencement  by  them  of  the  discharge  of 
tlieir  duties,  but  before  the  note  became  due,  the  trust  company 
demanded  additional  security  on  tlie  note.  The  defendant  not  com- 
plying with  that  demand,  tlie  plaintiffs  paid  to  the  trust  company 
the  amount  due  on  the  note,  and  received  the  note  and  the  stock 
deposited  as  security.  I  am  inclined  to  think  that  under  this  agree- 
ment this  committee  was  authorized  to  defend  actions  against  the 
company  when  necessary  to  properly  carry  out  its  duties  as  liqui- 
dating committee.  The  compauy  liad  the  right  to  defend  the 
action  if  it  had  a  defense.  The  complaint  was  verified  and  an 
answer  must  be  also.  Subdivision  1  of  section  525  of  the  Code  pro- 
vides that  where  a  party  is  a  domestic  corporation  the  verification 
must  be  made  by  an  officer  thereof.  The  question  is  presented 
whether  the  members  of  the  liquidating  committee  were  officers  of 
the  corporation  within  the  meaning  of  this  section  of  the  Code. 
Thev  were  authorized  bv  the  agreement  under  which  they^were 
app<  all  legal  proceedings  necessary  to  carry 

the  >rce  and  effect,  and  I  think  they  were,  if 

necc  rformance  of  their  duties,  authorized  to 

defend  the  action  against  the  corporation,  and  were,  therefore, 
"  officers  of  the  corporation  "  within  that  section.  (See  Matter  of 
St:  lawrence  cfe  A.  /?.  E,  Co.,  133  N.  Y.  270.)  It  is,  however, 
clear  that  the  answer  sets  up  no  defense. 

Assuming  that  the  trust  company  did  not  have  the  right  to 
demand  additional  security,  if  the  plaintiffs  paid  the  note  and 
received  it  with  the  collateral  securities  they  became  the  owners  of 
the  note  and  entitled  to  enforce  it  when  it  became  due.  The  note 
was  dated  January  9,  1906,  and  was  payable  six  montlis  after  date. 
It  became  due  July  9,  1906.  The  action  was  commenced  in  Octo- 
ber, 1906.  The  note  was,  therefore,  due  when  the  action  was  com- 
menced. The  plaintiffs  were  the  owners  of  tlie  note,  and  there  does 
not  seem  any  way  that  the  defendant  can  avoid  paying  it. 

The  allegation  that  the  plaintiffs  had  converted  the  stock  depos- 
ited as  collateral  security  for  the  note  is  not  a  defense  to  plaintiffs' 
cause  of  action.  It  is  not  alleged  as  a  set-off  or  counterclaim,  nor 
that  it  is  of  any  value,  or  that  plaintiffs  have  sustained  any  damages. 
When  a  defendant  asks  to  bo  allowed  to  defend  an  action  in  which 
the  judgment  has  been  entered  by  default,  the  proposed  answer 
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must  set  np  a  defense,  and  as  no  defense  appears  in  the  proposed 
answer,  I  think  the  order  should  be  aflSruled,  with  ten  dollars  costs 
and  disbursements. 

Patterson,  P.  J.,  and  Laughun,  J.,  concurred ;  McLaughlin 
and  Houghton,  JJ.,  concurred  in  result. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.     Order 

tiled. 


DiERCK  ScHOMACKER,  Respondent,  v,  Sophia  Michaels,  Appellant. 

First  Department,  January  25,  1907. 

Seal   property  — lis  pendens  —  action  for  specific   performance  of 
personal  covenant  of  grantee. 

When  a  grantee  covenants  to  pay  to  the  grantor  any  amount  recovered  in  conse- 
quence of  the  destruction  of  easements  by  a  raili 
covenant,  does  not  run  with  the  land,  and  does  m 
tenant  thereto.     Hence,  the  grantor  in  an  action 
of  such  covenant  is  not  entitled  to  file  a  lis  petidei 

Appeal  by  the  defendant,  Sophia  Michaels,  from  an  order  of  tlie 
Supreme  Court,  made  at  the  New  York  Special  Term  and  enterexi 
in  the  office  of  ihe  clerk  of  the  county  of  New  York  on  the  4tli  day 
of  December,  1906,  denying  the  defendant's  motion  to  cancel  and 
discharge  of  record  s,  lis  pende7i3  theretoiove  filed  in  said  clerk's 
office. 

Ahraharn  A.  Silhet'herg^  for  the  appellant. 

Z.  M.  Berhel^y^  for  the  respondent. 

Inoraham,  J. : 

The  action  was  brought  for  the  specific  performance  of  an  agree- 
ment contained  in  a  conveyance  by  the  plaintiff  to  one  Quay  for 
tlie  release  of  certain  easements  in  the  premises  conveyed  by  the 
plaintiff  to  Quay ;  and  a  notice  of  the  pendency  of  this  action  was 
tiled  when  the  action  was  brought.  The  defendant  interposed  an 
answer,  and  moved  to  cancel  the  notice  of  pendency  of  action 
upon  the  ground  that  this  action  was  not  one  in  which  the  plaintiff 
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could  iile  such  a  notice.     TJus  motion  was  denied  and  the  defend- 
ant api>eal8. 

It   would   seem   by   the  decision   of  the   Court  of  Appeals  in 
McKenna  v.  Brooklyn   Union  Elevated  R.  R,  Co,  (184  N.    Y. 
391)  that  this  reservation  in  the  deed  was  a  personal  covenant  and 
did  not  affect  the  easement  appurtenant  to  the  property.     Quay 
became  the  absolute  owner  of  the  easement,  but  undoubtedly  any 
sum  of  money  that  she  received  from  the  railroad  company  for  a 
destruction  or  appropriation  thereof  she  would  hold  for  the  plain- 
tiff's benefit ;  but  I  do  not  see  how  this  affected  in  any  way  the  real 
property,  or  authorized  the  defendant  to  tile  a  notice  of  the  pendency 
of  action.     The  Court  of  Appeals  in  the  McKenna  case  expressly 
held  that  there  was  no  equitable  lien  upon  tlie  easement  which  was 
binding  upon  a  grantee  of  the  plaintiff's  grantee,  that  such  easements 
are  inseparable  from  the  estate  to  which  they  are  appurtenant  and 
the  covenants  in  the  deed  in  relation  thereto  were  personal  covenants 
of  the  grantee.     They  did  not  run  with  the  land  and  could  not  affect 
either  the  property  or.  the  easement  which  was  appurtenant  to  it. 
Section  1670  of  the  Code  of  Civil  Procedure  provides  that,  "  in  an 
action  brought  to  recover  a  judgment  affecting  the  title  to,  or  the 
possession,  use,  or  enjoyment  of  real  property,"  if  the  complaint 
is  verified,  the  plaintiff  may  file  a  notice  of  the  pendency  of  the 
action,  but  as  this  action  could  not  affect  either  the  title  to  or  the 
possession,  use  or  enjoyment  of  real  property,  the  notice  of  the 
pendency  of  the  action  was  improper.     If  the  defendant  is  bound 
to  execute  any  release  releasing  this  easement  to  the  railroad  com- 
pany it  is  because  she  has  assumed  a  personal  coveiiant  of  the  origi- 
nal grantee  by  the  conveyance  of  the  property  to  her.     The  plain- 
tiff claims  that  this  covenant  gives  her  a  vendor's  lien  for  the  valne 
of  these  easements,  but  I  do  not  see  how  that  can  follow.     The 
consideration  for  the  conveyance  was  the  amount  paid,  and   the 
agreement  of  the  grantee  in  substance  was  to  pay  to  the  plaintiff 
any  amount  that  should  be  recovered  in  consequence  of  the  destruc- 
tion of  these  easements  by  the  railroad  company.     It  is  true,  in  an 
action  of  this  character,  the  court  will  not  determine  whether  or  not 
the  cause  of  action  can  be  sustained,  but  where  there  is  no  allega- 
tion in  the  complaint  upon  which  a  judgment  could  be  recovered 
affecting  the  title  to  or  the  possessioii,  use  or  enjoyment  of  real 
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property  the  notice  of  pendency  of  the  action  was  improperly  filed, 
and  it  sbonld  be  canceled. 

The  order  slionld  be  reversed,  ^vith  ten  dollars  costs  and  disburse- 
ments, and  motion  granted,  with  ten  dollars  costs. 

Pattkeson,  p.  J.,  McLaughlin,  Laughlin  and  Houghton,  JJ., 
eoDCorred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs.     Order  filed. 


Pbedebick  7ox,  as  Execntor,  etc.,  of  Henry  Vizethann,  Deceased, 
Appellant,  v,  John  D.  Chapman,  Respondent. 

First  Department,  January  25,  1907. 

Practice— right  to  damage  not  determined  on  motion  to  strike  out 
allegations  of  complaint. 

When  a  qjestion  arises  as  to  whether  a  pleading  states  a  cause  of  action  or 
defense,  the  issue  must  be  presented  by  demurrer,  or  upon  trial  at  the  opening 
thereof,  or  when  the  evidence  is  offered,  or  at  the  close  of  the  case  by  motion. 
Especially  is  this  true  as  to  the  measure  or  items  of  damage. 

Thus,  when  the  complaint  in  an  action  to  recover  damages  for  death  by  wrongful 
act  alleges  that  the  widow  of  the  deceased  spent  large  sums  of  money  for  hos- 
pital room  and  boafd  and  for  care  and  medical  attendance,  the  right  to  recover 
such  Herns  cannot  be  decided  upon  a  motion  to  strike  the  allegations  from  the 
complaint. 

Appeal  by  the  plaintiff,  Frederick  Fox,  as  executor,  etc.,  from  so 
much  of  an  order  of  the  Supreine  Court,  made  at  the  New  York 
Special  Terra  and  entered  in  the  office  of  tlie  clerk  of  the  county  of 
New  York  on  the  13th  day  of  November,  1906,  as  strikes  out  a 
certiiiu  allegation  of  the  CQmplaint. 

Alison  M.  Lederer^  for  the  appellant 

John  E.  Walker^  for  the  respondent. 

McLaughlin,  J. : 

This  is  the  orfinary  negligence  action  to  recover  damages  alleged 
to  Iiave  been  sustained  by  the  widow  and  next  of  kin  by  reason  of 
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tlie  death  of  plaintiflPs  testator.  The  complaint  alleges  that  the  tes- 
tator was  injured  on  the  25th  of  October,  1903,  and  as  a  result  of 
such  injuries  he  died  on  the  13th  of  September,  1904.  Then  fol- 
lows this  allegation  :  "  That  during  the  interval  between  the  said 
25th  day  of  October,  1903,  and  the  13th  day  of  September,  1904, 
large  sums  of  money  were  necessarily  expended  on  behalf  of  tlie 
said  Henry  Vizethann  by  his  widow  for  hospital  room  and  board  and 
for  medical  attendance  and  nursing  and  mediciaes  and  medical 
appliances,  and  after  his  decease  as  aforesaid  for  sepulture  and 
funeral  expenses." 

Before  an  answer  had  been  interposed  the  defendant  moved  to 
strike  out  the  allegation  quoted,  on  the  ground  that  the  same  was 
"  superfluous  and  unnecessary  and  that  the  expenses  therein  alleged 
to  have  been  incurred  are  not  properly  recoverable  as  items  of 
damage."  Tlie  motion  was  granted  except  as  to  the  "sepulture 
and  funeral  expenses,"  and  plaintiff  has  appealed. 

We  are  not  called  upon  at  this  time  to  determine,  nor  was  it 
proper  for  tlie  court  below  to  do  so,  whether  the  damages  alleged 
in  the  allegation  stricken  out  are  recoverable.  The  plaintiflPs  right 
to  judgment,  however,  upon  this  claim  is  barred  and  forever  fore- 
closed by  the  order  which  has  been  made ;  in  other  words,  the  trial 
of  that  issue  has  been  determined  upon  a  motion.  Such  practice 
is  improper.  {Durham  v.  Durhain^  99  App.  Div.  450.)  The  proper 
practice,  where  a  question  arises  as  to  whether  a  pleading  states  a 
cause  of  action  or  a  defense,  is  to  present  the  question  by  demur- 
rer, or  else  upon  the  trial,  either  at  the  opening  or  when  the  evi- 
dence is  offered,  or  at  tlie  close  of  the  case,  by  motion.  {Hoffmnn, 
V.  Wight,  137  N.  Y.  621 ;  Waiter  v.  Fowler,  85  id.  621.)  And 
especially  is  this  true  where  the  question  arises  as  to  the  measure  or 
items  of  damage.  {Pavenstedt  v.  New  York  Life  Ins,  Co.,  103 
App.  Div.  36.) 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  to  strike  out 
denied,  with  ten  dollars  costs. 

Patterson,  Inoraham,  Laughlin  and  Houghton,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs.     Order  filed. 
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Alexander  McKeaggan,  as  Administrator,  etc.,  of  John  MoKeag- 
GAN,  Late  of  the  Borough  of  Manhattan,  City  of  New  York, 
Deceased,  Respondent,  v.  Post  &  McCoRd,  Appellant. 

First  Department,  January  25,  1907. 

Oofts— non-resident  plaintiff — Dtrhen  right  to  security  for  costs  absolute. 

R  teem,  that  when  it  is  conceded  that  the  phiintifF  is  a  non-resident  and  has  nc 

property  within  the  State,  the  defendant's  right  to  security  for  costs  is  absolute 

under  section  8268  of  the  Code  of  Civil  Procedure. 
In  any  event  the  court,  in  the  exercise  of  its  discretion  under  section  3271  of 

the  Code  of  Civil  Procedure,   should  order  security  for  costs  under  such 

circumstances. 

Appeal  by  the  defendant,  Post  &  McCord,  from  an  order  of  the 
Snpreme  Court,  made  at  the  New  York  Special  Term  and  entered 
m  the  office  of  the  clerk  of  the  county  of  New  York  on  the  30th 
day  of  November,  1906,  denying  the  defendant's  motion  for  an 
order  reqniring  the  plaintiflE  to  file  security  for  costs. 

Louis  Cohfij  for  the  appellant. 

Tdtbert  W.  SjpTcigue^  for  the  respondent. 

McLaughlin,  J. : 

This  action  is  brought  to  recover  damages  alleged  to  have  been 
sustained  by  the  widow  and  next  of  kin  by  reason  of  the  death  of 
plaintiffs  intestate.  Before  answering  the  defendant  made  a  motion 
to  compel  the  plaintiff  to  file  security  for  costs.  The  motion  was 
denied  and  defendant  has  appealed. 

The  facts  set  out  in  the  moving  papers  were  uncontradicted  and 

irere  to  the  effect  that  the  plaintiff  and  all  of  the  next  of  kin  for  some 

tfme  prior  to  and  at  the  time  of  the  commencement  of  the  action 

^ftt^  residents  of  Chelsea,  Mass.j  and  there  was  no  property  within 

tiie  State  of  New  York.     These  facts  being  uncontradicted,  tlie 

motion  for  security  should  have  been  granted  {Parsley  v.  Rodgcrr^ 

^  App.  Div.  139),  even  though  it  be  conceded  that  whether  or  not 

secnrity  should  be  required  rested  in  the  discretion  of  tlie  court 

under  section  3271  of  the  Code  of  Civil  Procedure.     Where  the 

App.  Div.— Vol.  CXVIL        9 
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plaintiff  and  all  of  the  parties  whom  the  plaintiff  represents  are 
non-residents,  and  where  there  is  apparently  no  property  of  any 
kind  within  this  State  from  which  costs,  in  case  plaintiff  should  fail 
in  the  action,  could  be  collected,  then  the  defendant  is  entitled  to 
the  favorable  exercise  of  the  court's  discretion  in  requiring  security 
for  costs. 

Indeed,  it  is  not  at  all  clear  that  the  plaintiff  was  not  entitled,  as 
a  matter  of  right,  under  section  3268  of  the  Code  to  security  for 
costs.  This  section  is  a  general  provision  and  seems  to  relate  to  all 
cases  where  the  plaintiffs  are  non-residents.  However,  it  is  nnneces- 
sary  at  this  time  to  determine  this  question,  because  even  under  sec- 
tion 3271,  upon  the  facts  here  presented,  the  defendant  was  entitled 
to  the  favorable  exercise  of  the  court's  discretion. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  to  compel  the 
plaintiff  to  give  security  for  costs  granted,  ,with  ten  dollars  costs. 

Pattebson,  p.  J., '  Ingbaham,  Lauqhlin  and  Houghtoic,  JJ., 
concnrred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs.     Order  filed. 


Chablbs  M.  R.  Wabd,  Appellant,  v.  Cixr  Tbust  Company  of 
New  Tobk,  Respondent,  Impleaded  with  The  Habtman 
Manufaotubing  Company,  Defendant. 

First  Department,  January  11,  .1907. 

Debtor  and  creditor— judgrment  creditor's  action  to  recover  sums  paid 
topreaidentof  corporation— bills  and  notes— payment  of  individual 
debt  by  draft  of  corporation  —  when  transferee  bolder  in  good  faith  for 
value — when  bolder  not  put  upon  inquiry  as  to  defects. 

The  defendant  trust  company  loaned  to  the  president  of  a  foreign  corporation 
and  another  a  sum  of  money,  taking  their  personal  note  for  the  amount.  The 
borrowers  were  owners  of  the  entire  capital  stock  of  the  foreign  corporation 
and  pledged  the  same  with  the  trust  company  as  security  for  the  loan.  There- 
after the  borrowers  applied  for  another  loan  with  the  alleged  object  of  increaa* 
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ing  the  capital  stock  of  the  company,  which  loan  was  refused.  The  president 
of  the  foreign  corporation  negotiated  with  other  parties  for  a  loan  on  the  credit 
of  the  company,  and  being  successful  and  obtaining  a  draft  payable  to  the 
order  of  his  own  corporation,  paid  his  indebtedness  to  the  defendant  therewith 
and  reclaimed  the  pledged  stock.  The  draft  with  which  the  debt  was  paid 
was  indorsed  by  him  as  the  president  and.  general  manager  of  the  company. 
The  defendant  trust  company  was  informed  at  the  time  of  the  original  loan 
that  it  was  made  to  enable  the  borrowers  to  pay  a  balance  due  on  stock  of  the 
corporation  held  by  them.  It  also  appeared  that  the  borrowers  were  the  sole 
stockholders  of  the  corporation  and  that  the  president  was  vested  by  the  board 
of  directors  with  the  entire  control  and  management. 

In  an  action  to  charge  the  defendant  trust  company  with  the  value  of  the 
draft  received  by  it  on  the  ground  that  the  money  was  used  by  the  president 
to  pay  a  personal  debt, 

Held,  that  the  draft  being  commercial  paper,  and  being  taken  by  the  trust  com- 
pany in  discharge  of  a  debt,  the  defendant  was  a  holder  for  value  whether  the 
paper  was  taken  before  or  after  the  debt  was  due; 

That  the  plaintiff  in  order  to  recover  must  show  that  the  paper  was  not  taken  by 
the  defendant  in  good  faith; 

That  owing  to  the  facts  that  the  president  had  full  control  of  the  corporation 
and  any  inquiry  on  the  part  of  the  defendant  would  have  revealed  the  fact 
that  he  was  empowered  to  do  any  act  on  behalf  of  the  corporation  and  that 
the  transaction  between  the  borrowers  and  the  defendant  might  have  been  an 
act  done  on  behalf  of  the  corporation,  the  defendant  was  entitled  to  treat  the 
acts  of  the  borrowers  as  those  of  the  corporation  and  thus  took  the  paper  in 
good  faith  and  for  value; 

That  the  defendant  was  not  bound  to  inquire  further  into  the  details  of  the 
arrangement  between  the  president  and  his  corporation  other  than  that  it  had 
given  its  consent  to  the  use  of  the  money.  Facts  which  put  a  holder  or 
indorsee  of  commercial  paper  upon  inquiry  as  to  a  possible  defect  put  him 
upon  inquiry  in  respect  to  that  particular  defect  only,  and  the  duty  of  inquiry 
extends  no  further; 

That  although  the  capital  stock  of  a  corporation  is  a  trust  fund  for  the  benefit 
of  its  creditors,  who  have  an  equitable  lien  thereon,  both  as  against  the  stock- 
holders and  all  transferees,  except  purchasers  in  good  faith  for  value,  yet 
there  is  a  difference  between  the  vendee  of  the  real  or  personal  property  of  a 
corporation  and  one  who  takes  its  negotiable  paper.  In  the  latter  case  it  is 
not  a  question  as  to  the  actual  right  of  the  transferrer  to  convey,  but  as  to  his 
apparent  right  to  make  the  transfer.  When  there  is  such  apparent  right  of 
transfer  a  holder  for  value  in  good  faith  will  be  protected  unless  he  has  notice 
of  an  ab^se  of  tru^t  or  intended  fraud; 

That  the  fact  that  the  borrowers, when  taking  the  original  loan- paid  commissions 
and  other  expenses  and  directed  the  division  of  the  money  into  several  checks  for 
this  purpose,  and  subsequently  to  the  knowledge  of  the  defendant  borrowed 
large  sums  from  other  banks,  did  not  charge  the  lender  with  any  knowledge 
of  a  fraudulent  purpose; 
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That  although  the  payment  to  the  defendant  by  the  president  made  his  corpora- 
tion insolvent,  the  defendant,  being  a  transferee  for  value,  was  protected  in  the 
absence  of  knowledge  or  information  leading  it  to  believe  or  suspect  that  the 
corporation  would  be  thereby  made  insolvent. 

Scott  and  McLaughlin,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  Charles  M.  R.  Ward,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  the  City  Trust 
Company  of  New  York,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  29th  day  of  August,  1905,  upon  the 
report  of  a  referee  dismissing  the  complaint  upon  the  merits. 

Thomas  Thacher,  for  the  appellant. 

Morgan  J.  O^Brien,  for  the  respondent. 

Judgment  aflSrmed,  with  costs,  on  opinion  of  referee. 

Present  —  Patterson,  P.  J.,  McLaughlin,  Laughlin,  Houghton 
and  Scott,  JJ. ;  McLaughlin  and  Scott,  JJ.,  dissented. 

The  following  is  the  opinion  of  Wiluam  G.  Choate,  Esq., 
referee : 

Choate,  Referee : 

This  is  an  action  brought  by  a  judgment  creditor  of  the  Hartman 
Manufacturing  Company,  a  corporation  organized  under  the  laws  of 
Pennsylvania,  against  that  company  and  the  City  Trust  Company. 
The  judgment  creditor's  execution  having  been  returned  unsatisfied, 
he  seeks  to  recover  from  the  City  Trust  Company  $125,000,  with 
interest  from  August  2,  1901,  on  the  ground  that  $125,000  of  the 
money  of  tlie  Hartman  Company  was  used  by  its  president,  Frank 
A.  Umsted,  on  August  2,  1901,  to  pay  a  personal  debt  to  the  City 
Trust  Company. 

On  March  27,  1901,  the  City  Trust  Company  loaned  to  Umsted 
and  one  William  L.  Kiefer  the  sum  of  $125,000,  taking  from 
Umsted  and  Kiefer  their  personal  note  for  that  amount,  dated 
March  21,  1901,  and  maturing  September  21,  1901.  Umsted  and 
Kiefer  were  the  owners  of  all  the  capital  stock  of  the  Hartman 
Company,  $150,000  common  stock  and  $100,000  preferred  stock, 
and  the  certificates  for  this  stock  were  indorsed  over  to  and  depos- 
ited with  the  City  Trust  Company  as  security  for  the  loan.     For 
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the  further  protection  of  the  trust  company  the  controlling  interest 
in  this  stock  was  put  in  the  name  of  one  of  the  oflScers  of  the  trust 
company,  and  one  of  its  directors,  Elverton  R.  Chapman,  and  John 
F.  Phnnmer  were  made  members  of  the  board  of  directors  of  the 
Hartraan  Company  to  represent  the  interests  of  the  trust  company 
until  the  loan  was  paid.  Chapman,  who  was  a  member  of  the 
executive  committee  as  well  as  a  director  of  the  trust  company,  had 
investigated  the  proposed  loan  and  recommended  it.  A  premium 
or  commission  of  $5,000,  in  addition  to  interest,  was  offered  by  the 
borrowers,  and  Chapman  offered  to  the  trust  company  either  to 
guarantee  the  loan  and  take  the  commission  or  to  give  the  trust 
company  the  benefit  of  the  commission.  The  trust  company  pre- 
ferred the  latter  course  and  took  the  commission  in  addition  to 
interest.  The  trust  company  was  informed  at  the  time  of  the  trans- 
action that  this  loan  was  to  enable  Umsted  and  Kiefer  to  pay  a 
balance  due  on  the  stock,  the  whole  price  paid  by  them  being  as 
was  stated,  $350,000.  With  a  part  of  the  money  thus  borrowed 
[Imsted  paid  $110,000,  the  amount  which  he  had  agreed  to  pay  to 
the  former  owners  of  the  stock  for  their  interest,  and  on  the  twenty- 
eiglith  of  March,  the  day  after  this  loan,  he  took  charge  of  the  com- 
pany's affairs  and  held  a  meeting  of  the  board  of  directors.  He 
was  elected  president  and  Kiefer  was  elected  secretary  and  treasurer. 
Plummer,  who  at  the  same  time  became  a  member  of  the  board, 
was  elected  vice-president. 

Before  the  loan  became  due  Umsted  applied  to  the  trust  company 
for  a  further  loan  either  for  himself  or  for  the  Hartman  Company, 
and  stated  that  one  of  his  objects  was  to  increase  the  capital  stock 
of  the  company. 

The  president  of  the  trust  company,  who  thought  that  a  loan  of 
this  character  was  not  one  fairly  within  the  proper  business  province 
of  a  trust  company,  but  rather  such  a  loan  as  should  be  obtained 
from  a  bank,  was  very  willing  that  the  loan  should  be  paid  off,  and, 
bowing  that  Umsted  could  not  increase  the  stock  of  the  company 
without  obtaining  possession  of  the  certificates  of  stock  which  were 
pledged  with  the  trust  company,  refused  to  loan  any  more  money, 
but  consented  that  Umsted  should  pay  off  the  loan  before  maturity. 
Accordingly,  Umsted  negotiated  with  the  Hanover  National  Bank 
a  loan  on  the  credit  of  the  Hartman  Manufacturing  Company  for 
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$200,000,  and  obtained  from  the  Hanover  IN^ational  Bank  a  draft 
for  $126,000,  payable  to  the  order  of  the  Hartman  Company.  He 
took  this  draft  to  the  City  Trust  Company ;  indorsed  it  in  the  name 
of  the  Hartman  Manufacturing  Company  by  "F.  A.  Umsted, 
Pres't.  &  Qen'l  Mgr."  The  trust  company  accepted  this  draft,  thns 
indorsed,  in  payment  of  the  debt  of  Umsted  and  Kiefer,  and  anr. 
rendered  to  Umsted  their  note  and  the  certificates  of  the  capital 
stock  of  the  Hartman  Company  on  the  2d  day  of  August,  1901. 
And  it  is  this  snm  of  $125,000  which  the  plaintiff  claims  the  City 
Trust  Company  knew  to  be  the  money  of  the  Hartman  Company 
which  the  plaintiff  seeks  to  recover  in  this  action.  A  recovery  is 
sought  on  three  grounds. 

1.  That  the  use  of  the  money  of  the  corporation  by  TTmated, 
president  and  general  manager,  was  without  the  consent  of  the 
corporation. 

2.  That  by  this  transaction,  diverting  as  it  is  claimed  the  funds 
of  the  company  to  the  private  use  of  Umsted  and  Kiefer,  the  assets 
of  the  company  were  reduced  below  the  amount  of  its  authorized 
capital  stock  and  that  the  corporation  itself  had  no  authority  or 
lawful  right,  being  a  going  concern,  thus  to  use  its  funds  for  the 
benefit  of  its  stockholders  or  to  divert  them  from  corporate  nse. 

3.  That  this  payment  or  diversion  of  its  funds  from  the  use  of 
the  corporation  or  for  other  than  corporation  purposes  made  the 
corporation  insolvent,  and  that  the  plaintiff  could,  therefore,  recover 
the  money  so  paid  as  a  fraud  upon  the  creditors. 

I.  As  regards  the  first  claim  of  the  plaintiff,  the  trust  company 
seems  to  have  regarded  Umsted  and  Kiefer  as  constituting  in  effect 
the  corporation,  they  being,  as  the  trust  company  was  truly  informed, 
the  sole  stockholders,  and  the  president  of  the  trust  company  seems 
to  have  acted  upon  the  theory  that  as  the  sole  owners  of  the  stock 
they  could  lawfully  dispose  of  the  assets  of  the  corporation ;  and  it 
is  a  little  difiicult  to  see  how  if  the  suit  were  brought  by  the  Hart- 
man Company  itself  it  could  under  these  circumstances  recover  the 
money  except  as  the  representative  of  ci*editors,  and  on  the  ground 
of  a  fraud  upon  them.  The  trust  company  made  no  inquiry  as  to 
any  action  on  the  part  of  the  board  of  directors  authorizing  this 
disposition  of  the  funds  of  the  company  by  the  president.  It 
undoubtedly  had  notice  from  the  form  of  the  draft  of  the  Hanover 
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National  Bank  that  the  draft  thus  used  in  paying  the  debt  of 
Umsted  and  Kiefer  represented  the  money  of  the  corporution.  But 
asBuming  that  the  trust  companj  should  have  made  inquiry  in  rela- 
tion to  what  authority  the  corporation  had  given  Umsted,  if  any, 
over  the  funds  of  the  corporation,  the  trust  company  would  be 
bound  by  the  result  of  a  reasonable,  or,  as  some  of  the  casos  put  it, 
a  diligent  inquiry  in  regard  to  the  authority  of  the  president.  If 
such  inquiry  would  have  led  to  the  discovery  of  facts  justifying 
the  use  made  of  the  draft,  then  the  defendant  would  have  the 
benefit  thereof.  If  such  inquiry  would  have  led  to  discovery  of 
the  fact  that  such  iise  was  unauthorized  then  the  defendant  cannot 
justify  such  use  as  against  the  corporation,  and  even  if  the  informa- 
tion that  would  thus  have  been  obtained  would  have  been  erro- 
neous, but  such  as  the  defendant  might  reasonably  believe  to  be 
true,  still  the  defendant  may  justify  such  use.  ( Wilson  v.  Met. 
El  R.  Co.,  120  N.  Y.  145, 152.) 

This  draft  was  commercial  paper  and  the  trust  company  took  it 
in  discharge  of  a  debt,  and  so  taking  it  extinguished  the  debt  and 
released  the  collaterals  it  held.  It  was,  therefore,  a  holder  for 
value.  One  who  takes  commercial  paper  in  extinguishment  of  a 
debt,  surrendering  the  note  of  his  debtor  and  the  collateral,  whether 
before  or  after  the  note  becomes  due,  is  a  holder  for  value.  {Phc^ 
nix  Ins.  Co.  v.  Church,  81  K  Y.  218,  223,  224;  ZesUs  v.Bassetty 
129  id.  525 ;  Youngs  v.  Zee,  12  id.  551,  555  ;  Cowing  v.  Altman, 
71  id.  435,  439.) 

The  question  is,  did  the  defendant  acquire  a  good  title  to  the 
draft?  To  do  so,  it  must  not  only  have  given  value,  but  also  must 
have  taken  it  in  good  faith. 

The  trust  company's  actual  good  faith  is  not  impugned,  or  at  any 
rate  there  is  no  evidence  which  is  entitled  to  any  weight  impugning 
the  position  of  the  oflScers  of  the  trust  company  that  they  actually 
believed  that  they  were  entitled  to  receive  this  draft  although  it 
represented  the  moneys  of  the  corporation  in  payment  of  the  debt 
of  the  sole  owners  of  the  stock. 

In  this  case,  however,  if  the  trust  company  had  made  further 
inqniry  with  r^ard  to  the  authority  of  Umsted  to  deal  with  the 
funds  of  the  company,  it  would  have  discovered  these  facts  :  That 
from  the  twenty-eighth  of  March,  when  Umsted  went  into  the 
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control  of  the  corporation,  he  took  exclusive  charge  of  the  affairs 
of  the  company,  and  managed  its  entire  business  without  any  action 
or  interference  on  the  part  of  the  board  of  directors,  negotiating  for 
and  purchasing  property,  real  and  personal,  borrowing  money  and 
cari-ying  on  its  business  ;  that  at  a  meeting  of  the  board  of  directors 
held  on  the  twenty-eighth  of  March  the  following  resolution  was 
adopted  :  "  That  the  president  at  once  take  charge  of  all  the  prop- 
erty and  business  of  the  company,  and  that  all  officers  and  employ- 
ees of  the  company  report  to  him  and  receive  orders  from  him." 

And  also  the  following  resolution  :  "  That  all  of  the  property  of 
whatever  name  and  nature  of  this  corporation  be  placed  in  charge 
of  the  president  and  general  manager,  and  all  checks,  notes,  con- 
tracts or  other  obligations  of  the  corporation  be  made  and  signed 
by  the  president,  or  by  the  secretary  and  treasurer,  and  that  the 
signature  of  one  or  the  other  be  required  on  all  pai^ers,  contracts 
and  other  docnments  executed  by  the  said  corporation." 

That  the  board  of  directors  then  adjourned,  and  held  no  further 
meeting  until  after  Ihe  payment  of  this  loan  on  the  second  of 
August. 

Beasonable  inquiry,  therefore,  on  the  part  of  the  officers  of  the 
trust  company  would  have  disclosed  the  fact  that  Umsted,  the 
president,  was  during  the  interval  between  March  twenty-eighth 
and  August  second  permitted  by  the  board  of  directors  to  do  any 
business  on  behalf  of  the  corporation  which  the  corporation  itself 
might  have  done  by  special  order  of  the  board  ;  and  when  it  is  con- 
sidered that  Umsted,  with  his  associate,  Kiefer,  were  the  sole  owners 
of  the  stock,  there  is  nothing  strange  or  calculated  to  awaken  sus- 
picion in  the  fact  that  this  absolnte  trust  was  reposed  in  Umsted. 
The  question  whether  the  rights  of  creditors  might  possibly  be 
affected  by  the  act  comes  more  properly  into  discussion  under  other 
pints,  but  on  the  mere  question  of  Umsted's  authority  to  disposed 
of  the  assets,  even  by  distributing  them  among  the  stockholders,  I 
am  of  opinion  that  on  the  facts  known  to  the  trust  company  and 
the  facts  which  tliey  would  have  discovered  on  inquiry,  they 
were  justified  in  treating  the  acts  of  Umsted  as  the  acts  of  the 
corporation. 

The  use  which  the  president  of  the  corporation  made  of  this  draft  in 
oischarging  tlie  note  of  himself  and  Kiefer  and  getting  into  his  ] 
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sion  the  capital  stock  of  the  company  was  a  use  which  the  corporation 
might  properly  have  authorized  for  corporate  purposes.  It  was  not 
necessarily,  from  the  point  of  view  of  the  trust  company,  as  suggested 
by  the  learned  counsel  for  the  plaintiff,  a  distribution  in  the  nature 
of  a  dividend  of  the  assets  among  the  stockholders  ITmsted  and 
Eiefer.  In  fact  the  real  purpose  and  effect  of  the  discharge  of  this 
debt  in  this  way  as  between  Umsted  and  Kiefer  and  the  corpora- 
tion was  not  made  known  to  the  trust  company,  and  this  use  of  the 
draft  may  have  been  either  of  several  corporate  uses.  It  may  have 
been  the  payment  of  a  debt  due  from  the  corporation  to  Umsted 
and  Kiefer  for  money  advanced  by  them.  It  may  have  been  a 
loan  upon  sufficient  secnrity  from  the  corporation  to  them.  It  may 
have  been  a  temporary  use  of  the  assets  of  the  company  under  a 
special  contract  to  accomplish  some  object  for  the  benefit  of  the 
corporation.  It  was  not,  therefore,  necessarily,  as  is  argued  by  the 
learned  counsel  for  the  plaintiff,  although  it  appeai-s  in  fact  to 
have  been,  a  gift  or  diversion  without  consideration  of  the  money 
of  the  corporation'  to  other  than  corporate  uses.  We  may  assume 
that  the  notice  which  the  trust  company  had  that  the  money  was 
the  money  of  the  corporation  from  the  form  of  the  draft,  put 
the  defendant  on  inquiry  as  to  the  authority  of  Umsted  thus  to  use 
the  draft,  that  is,  on  inquiry  as  .to  whether  the  corporation  consented 
thereto.  It  put  the  trust  company  on  inquiry  as  to  no  other  facts. 
If  the  corporation  could  put  the  money  to  tljis  use,  and  it  either 
appeared  without  inquiry  or  would  have  appeared  upon  reasonable 
inquiry  that  the  corporation  consented  to  the  use  of  the  money, 
then,  on  the  principles  of  law  applying  to  commercial  paper,  the 
defendant  acquired  a  good  title  to  the  draft.  It  was  not  bound  to 
inquire  further  into  the  details  of  the  arrangement  between  Umsted 
and  the  corporation  that  had  given  its  consent  to  the  use  of  the 
money ;  nor  was  it  bound  to  suspect  that  in  making  the  use  of  the 
money  which  the  corporation  consented  to,  Umsted  was  intending 
some  fraud  upon  the  corporation.  There  was  nothing  in  the  prior 
dealings  between  Umsted  and  the  trust  company  which  suggested 
any  fraud  on  his  part.  On  the  contrary,  from  all  the  evidence 
which  the  trust  company  had  during  the  prior  negotiations  for  the 
loan  in  March,  and  up  to  the  time  of  the  payment  of  this  note,  the 
trnst  company  had  every  reason  to  believe  not  only  that  the  cor- 
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poration  was  a  prosperous  and  going  concern  with  a  good  business, 
paying  dividends,  but  that  Urasted  was  a  man  of  high  personal  and 
business  character.  Facts  which  put  a  holder  or  indorsee  of  com- 
mercial paper  upon  inquiry  as  to  a  possible  defect  of  title  put  such 
holder  or  indorsee  upon  inquiry  only  in  respect  to  that  particular 
defect.  The  duty  of  inquiry  extends  no  further  tlian  that  defect. 
Such  notice  does  not  open  a  general  duty  of  inquiry  as  to  any 
other  or  any  possible  defects;  and  if  the  particular  defect  is 
removed  or  overcome  either  by  the  information  received  at  the 
time  of  the  transaction  or  by  the  information  which  would  have 
been  received  by  reasonable  inquiry,  then  the  title  of  the  holder  is 
good.  It  is  indeed  argued  by  the  learned  counsel  for  the  defendant 
that  this  transaction  of  the  surrender  of  the  stock  was  in  effect  a 
purchase  of  the  stock  by  the  corporation.  I  am  unable  to  find, 
however,  in  the  evidence  any  trace  of  such  a  transaction  or  any 
evidence  of  the  transaction  being  so  understood  by  either  of  the 
parties.  On  the  contrary,  both  parties  appear  to  have  understood 
that  the  stock  was  surrendered  to  the  debtors  Umsted  and  Kie- 
fer  as  owners  of  the  collateral  upon  payment  of  their  note. 
Nor  can  I  find,  as  urged  by  the  learned  counsel  for  the  defendant, 
tliat  the  subsequent  use  of  the  stock  in  being  voted  upon  for 
the  purpose  of  an  increase  of  the  capital,  or  its  being  transferred 
to  a  third  party  for  the  benefit  of  tlie  creditors  or  of  the  corpora- 
tion through  the  intervention  of  Mr.  Chapman  after  it  was  dis- 
covered that  the  corporation  was  in  bad  financial  condition,  or  its 
subsequent  transfer  to  the  receiver  of  the  corporation  for  its  benefit 
in  any  way  operates  to  make  this  surrender  of  the  stock  to  Umsted 
and  Kiefer  a  purchase  by  the  corporation  or  to  estop  in  any  way  the 
plaintiff  from  maintaining  this  action  if  otherwise  he  could  maintain 
it.  What  was  done  with  the  stock  after  it  was  delivered  to  Umsted 
and  Kiefer  was  done  by  them  as  owners  and  not  in  any  sense  by  the 
corporation.  The  final  surrender  of  Umsted's  interest  in  the  stock 
seems  to  have  been  in  consideration  of  a  release  of  a  claim  of  the 
creditors  against  his  wife  in  respect  to  other  property.  These  ques- 
tions, however,  like  many  other  questions  of  fact  and  law  that  were 
fully  and  ably  discussed  on  the  trial  and  summing  up  of  the  case  are 
not  material  to  the  disposition  of  the  main  issues  in  the  case,  as  I 
understand  them. 
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n.  It  is,  however,  strenuously  insisted  on  behalf  of  the  plaintiff 
that  this  action  can  be  maintained  on  the  ground  that  by  this  use  of 
the  funds  of  the  corporation  to  the  amount  of  $125,000,  without  any 
consideration  therefor  inuring  to  the  corporation  itself,  the  remain- 
ing assets  of  the  corporation  were  reduced  in  value  below,  and  far 
helow,  the  amount  of  its  authorized  capital  stock,  $250,000 ;  that  this 
was  an  act  wliich  the  corporation  itself  could  not  lawfully  do  because 
both  by  the  law  of  New  York  and  the  law  of  Pennsylvania  the 
capital  stock  in  the  sense  of  its  available  assets  to  the  authorized 
amount  of  the  capital  stock,  is  a  trust  fund  for  the  benefit  of  its 
creditors  which  the  corporation  cannot,  while  a  going  concern,  dis- 
pose of  without  consideration  and  which  it,  therefore,  cannot  author^ 
ize  any  officer  thus  to  dispose  of.  The  principle  of  law  thus  invoked, 
that  the  capital  stock  of  a  corporation  in  the  sense  above  referred 
to  IB  a  trust  fund  for  the  benefit  of  its  creditors,  which  is  jealously 
protected  by  courts  of  equity,  is  an  undoubted  rule  for  the  preven- 
tion of  fraud  which  is  enforced  whenever  it  becomes  properly  appli- 
cable, and  there  seems  to  be  no  doubt  that  the  law  of  Pennsylvania 
and  the  law  of  New  York  agree  on  this  point.  The  leading  case 
in  New  York  seems  to  be  the  case  of  BarUett  v.  Drew  (57  N.  Y. 
587),  where  the  principle  was  enforced  as  against  a  stockholder  who 
had  received  part  of  the  capital,  leaving  the  debts  of  the  corporation 
unpaid.  It  was  also  followed  in  a  similar  case  in  Hastings  v.  Drew 
(76  N.  Y.  16).  The  rule  was  applied  as  to  subscribers  to  stock  who 
had  not  paid  in  full  in  Wheeler  v.  MUlar  (90  N.  Y.  361) ;  and  it 
has  been  frequently  applied  as  to  third  parties  who  have  knowingly 
taken  the  assets  for  their  own  benefit,  without  consideration  inuring 
to  the  corporation,  and  leaving  the  creditors  unprovided  for.  {Cole 
v.  jr.  /.  Co.,  133  N.  Y.  168 ;  Hurd  v.  N.  T.  cfe  G.  Steam  Laundry 
Co.,  1G7  id.  95.)  In  the  case  of  Cole  v.  M.  I.  Co.  {supra)  Judge 
Fdtoh  thus  states  the  rule :  '^  As  against  the  creditor  the  transfer  to 
the  Millerton  Company  was  illegal  and  in  fraud  of  his  rights.  The 
assets  of  a  corporation  are  a  trust  fund  for  the  payment  of  its  debts, 
upon  which  the  creditors  have  an  equitable  lien,  both  as  against  the 
stockholders  and  all  transferees,  except  those  purchasing  in  good 
faith  and  for  value." 

Bnt  the  question  of  the  title  acquired  by  the  transferee  for  value 
of  commercial  paper  —  in  this  case  a  negotiable  draft  belonging  to 
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the  corporation  —  is  quite  different  from  the  question  of  the  title 
acquired  generally  by  the  assignee  of  the  assets,  personal  or  real,  of 
the  corporation.  As  to  the  latter,  where  the  transferee  is  not  in  a 
position  to  claim  the  benefits  of  the  holder  of  commercial  paper, 
but  is  merely  a  vendee  of  real  or  personal  property,  the  title 
whidh  the  vendee  gets  is  ordinarily  only  the  title  of  his  vendor. 
And  if  his  vendor  is  the  corporation  itself  and  no  consideration  for 
the  transfer  moves  to  the  corporation  then  the  title  of  the  vendee 
may  be  impeached  by  the  application  of  this  principle,  and  certainly 
so  if  he  has  notice  that  the  principle  is  violated  ;  and  such  are  most 
of  the  cases  cited  by  the  learned  counsel  for  the  plaintiff  to  sustain 
this  branch  of  the  case.  But  the  question  as  to  a  transferee  of  com- 
mercial paper  is  not  of  the  actual  title  the  transferor  had  to  convey, 
but  what  was  his  apparent  right  to  make  the  transfer,  and  if  he  had 
such  an  apparent  right  to  make  a  transfer  it  is  no  defect  in  the  title 
of  the  transferee,  a  holder  for  value  and  in  good  faith,  that  the  trans- 
feror is  abusing  a  trust  or  commiting  a  fraud,  unless  the  transferee 
also  has  notice  of  such  abuse  of  trust  or  intended  fraud.  The 
notice  of  a  defect  or  want  of  power  in  the  transferor,  in  the  case 
supposed  of  the  corporation,  to  make  a  valid  transfer  must  be 
knowledge  of  such  facts  on  the  part  of  the  transferee  that  his  action 
in -taking  the  instrument  amounted  to  bad  faith.  This  principle 
which  was  the  declared  rule  of  the  courts  in  New  York  has  now 
been  made  statutory  law  by  the  Negotiable  Instruments  Law. 
{Cheever  v.  Pittsburgh^  etc,j  R.  R.  Co.^  150  N.  Y.  59 ;  American 
Exchange  Nat.  Bcmk  v.  N.  Y.  Belting^  etc.^  Cb.,  148  id.  698,  706 ; 
Canajoha/rie  NaL  Bcmh  v.  Diefendorfy  123  id.  202;  Neg.  Inst. 
Law  [Laws  of  1897,  chap.  612]  §  95.) 

In  this  case  there  was  no  notice  of  any*  such  abuse  of  trust  or 
fraud  on  the  part  of  the  corporation  or  of  Umsted,  the  president  of 
the  company,  in  the  use  of  the  draft  in  question  or  any  circum- 
stances known  to  the  defendant  which  amount  to  such  notice  to  the 
trust  company  that  by  this  payment  to  Umsted  and  Kiefer  the  capi- 
tal of  the  corporation  was  reduced  below  that  required  by  the  law 
of  New  York  or  of  Pennsylvania  to  be  kept  intact  for  the  benefit  of 
creditors.  As  above  stated,  during  all  the  negotiation  the  informa- 
tion received  by  the  trust  company  up  to  the  time  of  the  payment 
of  this  draft  on  the  second  of  August  was  in  every  way  favorable 
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to  the  corporation  and  to  its  president  personally.  Even  if  it  be 
assumed  that  the  disposition  made  of  tlie  draft  wa3  not  in  any  way 
for  the  benefit  of  the  corporation,  which  for  reasons  above  stated  I 
think  cannot  be  assnmed  as  a  fact  known  to  the  defendant,  the  facts 
known  to  the  officers  of  the  tmst  company  were  not  such  as  to  sug- 
gest that  the  effect  of  this  transfer  of  funds  of  the  corporation  to 
Umsted  and  Kiefer  would  leave  the  capital  thus  impaired.  Much 
less  was  there  on  the  part  of  the  trust  company  any  actual  knowl- 
edge of  facts  which  made  their  act  in  accepting  the  transfer  of  this 
draft  an  act  of  bad  faith  toward  the  corporation  or  its  creditors  in 
this  respect.  The  facts  relied  upon  by  the  plaintiff's  counsel  are 
not  sufficient  to  constitute  notice  of  this  character.  Great  import- 
ance is,  by  the  learned  counsel  for  the  plaintiff,  attached  to  the  way 
in  which  the  sum  of  $125,000  originally  loaned  to  Umsted  and 
Eicfer  was  divided  np.  It  is  argued  that  what  happened  at  the 
time  of  the  loan  should  have  made  the  trust  company  aware  tliat 
Umsted  and  Kiefer  were  paying  only  $110,000  for  the  stock,  and 
that  they  were  paying  large  and  extraordinary  commissions  and 
other  expenses  to  procure  the  loan,  the  argument  being  that  such 
payment  of  commissions  and  the  mode  in  which  the  nionej'  was  dis- 
tributed was  notice  that  this  was  not  an  ordinary  loan  or  business 
transaction,  or  one  which  a  prosperous  corporation  would  resort  to, 
bet  a  borrowing  of  money  under  such  extraordinary  terms  and  con- 
ditions as  necessarily  to  excite  suspicion. 

The  circumstance,  however,  of  the  borrower  dividing  up  the  money 
borrowed  into  various  sums  for  various  purposes  is  too  common  to 
excite  remark ;  it  is  not  a  matter  with  which  the  lender  has  any- 
thing to  do,  and  the  fact  known  to  the  trust  company  that  in  addi- 
tion to  interest  at  six  per  cent  the  borrower  was  paying  a  com- 
mission of  four  per  cent  was  not,  in  my  opinion,  sufficient  to  excite 
suspicion.  Beyond  this  there  were  no  suspicious  circumstances  in 
the  transaction  known  to  the  defendant. 

The  fact,  also,  that  the  trust  company  was  aware  that  the  corpo- 
ration was  borrowing  large  sums  of  money  at  and  before  the  time 
of  diis  payment,  on  the  second  of  August,  is  insisted  upon  as  notice 
of  a  circumstance  which  should  have  piit  the  trust  company  on  its 
guard  or  on  inquiry.  It  is  true,  as  shown  by  subsequent  develop- 
ments, that  XJmsted,  for  the  company,  borrowed  of  various  banks 
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during  that  period  large  enma  of  money,  and  it  may  be  that  his  con- 
duct of  the  business  of  the  company,  in  respect  to  forming  and 
carrying  out  plans  for  the  enlargement  of  the  business  and  the  plant, 
was  reckless  and  unwise,  but  the  fact  that  he  waa  able  on  the  credit 
of  the  company  to  borrow  large  sums  of  money  from  the  banks, 
which  was  partly  within  the  knowledge  of  the  trust  company  at  tlie 
time,  is,  it  seems  to  me,  rather  a  fact  making  in  favor  of  the  com- 
pany and  of  Umsted's  credit  than  against  it.  So  it  is  said  that  Chap- 
man and  Plummer  were  put  on  the  directorate  of  the  corporation  to 
look  after  the  interests  of  the  trust  company,  and  that  if  the  facts 
known  to  Chapman  and  Plummer  should  be  deemed  to  be  known 
to  the  trust  company,  the  trust  company  would  have  been  in  posses- 
sion of  information  which  would  have  put  it  upon  inquiry.  The 
main  facts  known  to  Plummer  and  to  Chapman  and  not  fully 
known  to  the  trust  company  were  in  relation  to  these  borrowings 
by  Umsted  on  behalf  of  the  corporation;  those,  however,  were 
facts  not  discrediting,  but  enhancing  the  credit  of  the  corporation 
and  of  Umsted,  tending  to  show  prosperity,  and  in  no  >irise,  from 
the  point  of  view  of  the  trust  company  on  the  facts  within  its 
knowledge,  tending  to  show  recklessness  or  improvidence  or  a  bad 
financial  condition.  Moreover,  the  real  question  being  of  the  trust 
company's  good  faith,  it  is  not  perceived  how  the  knowledge  of 
Chapman  or  Plummer  can  be  held  to  be  the  knowledge  of  the 
trust  company. 

On  the  question  of  fact,  whether  this  payment  did  deplete  the 
assets  of  the  company  below  the  capital  stock,  I  think  if  it  were 
material  or  could  avail  the  plaintiff  it  must  be  found  in  his  favor. 
The  representations  made  by  Umsted  at  the  time  he  negotiated  the 
loan  with  the  trust  company  in  March,  were  grossly  untrue,  with 
regard  to  the  financial  condition  and  prospects  and  resources  of  the 
corporation.  Instead  of  giving  $350,000  for  the  stock  which  was 
put  up  as  collateral,  as  represented  by  him  in  a  letter  to  the  com- 
pany, he  was  giving  only  $110,000.  The  condition  of  the  company 
was  by  no  means  as  good  or  prosperous  as  he  caused  the  defendant 
trust  company  to  believe.  But  these  facts  were  only  discovered  by 
the  trust  company  long  afterwards,  and  do  not  in  any  way  tend  to 
impugn  the  good  faith  of  the  oCicers  of  the  trust  company  in  taking 
this  draft. 


Digitized  by  LjOOQ IC 


Wabd  v.  City  Tru8t  Co.  143 

App.  Div.]  First  Depactment,  January,  1007. 

Ab  regards  this  second  point  ou  which  the  plaintiff  relies,  I  tliink, 
also,  it  substantially  is  a  claim  that  this  transfer  was  a  fraad  upon 
the  creditors  of  tlie  corporation,  and  I  think  the  same  principle 
applies  that  applies  in  cases  of  alleged  fraud  against  creditors  of  the 
vendor,  that  the  title  of  the  vendee  can  only  be  impeached  upon 
proof  of  knowledge  of  the  intended  fraud  or  of  such  facts  that  the 
transferefe  must  be  deemed  to  have  acted  in  bad  faith. 

III.  The  final  claim  made  by  the  plaintiff  against  the  defendant  is. 
that  tliis  payment  to  Umsted  and  Kiefer  made  the  corporation  insol- 
vent and  unable  to  pay  its  debts  and,  on  that  ground,  that  it  was  a 
fraud  npon  creditors.  It  is  a  sufficient  answer  to  this  claim  that  the 
defendant,  the  trust  company,  which  gave  value  for  the  draft  had 
no  knowledge  or  information  leading  it  to  believe  or  suspect  that  the 
corporation  was  thereby  made  insolvent.  If  it  were  material  to  the 
case  I  think  it  must  be  found  upon  the  evidence  that  this  payment 
did  make  the  corporation  insolvent.  Its  financial  condition  at  that 
particular  time,  second  of  August,  as  affected  by  this  payment,  from 
which,  in  fact,  it  received  no  valuable  consideration,  cannot  with  any 
certainty  be  shown  or.  deduced  from  the  books  of  the  company  or 
from  tlie  testimony.  That  the  company  was  largely  insolvent  in 
November  following  is  undoubtedly  true,  but  the  course  taken  by 
the  banks,  who  were  the  principal  or  only  creditors,  in  abruptly  put- 
ting an  end  to  IJmsted's  plans  for  the  reorganization  of  the  business 
of  the  company,  and  their  act  in  procuring  the  appointment  of  a 
receiver  were  calculated  to  turn  solvency  in  August,  if  it  existed, 
into  insolvency  in  IN'ovembet.  I  think,  however,  it  is  true  that  there 
was  very  little  substantial  value  in  the  assets  over  the  liabilities  in 
August,  and  the  debts  had  already  increased  very  largely  over  what 
they  were  in  March,  and  if  it  were  a  material  point  in  the  case  it 
must  be  found  that  this  loss  of  $125,000  made  the  company  insolvent. 
But  for  the  reasons  stated  under  the  former,  second  point,  the  judg- 
ment  must  be  for  the  defendant  on  this  point,  as  the  defendant  had 
every  reason  to  believe  in  the  prosperity  and  solvency  of  the  com- 
pany, and  was  not  informed  of  any  facts  at  that  time  which  should 
have  led  it  to  suspect  insolvency. 

ly.  Some  other  questions  of  great  importance  in  themselves  have 
been  discussed  in  this  case,  but,  in  my  opinion,  they  are  not  material 
to  the  detennination  of  the  controlling  questions.     Some  of  them 
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may,  perhaps,  be  properly  passed  upon  in  the  findings  if  desired  by 
the  parties  and  deemed  material  by  them. 

Upon  the  whole  case  I  am  of  opinion  that  the  plaintiff's  claim  is 
not  sustained  and  that  his  complaint  mast  be  dismissed  on  the  merits, 
with  costs. 

Scott,  J.  (dissenting) : 

In  the  year  1901  Frank  A.  Umsted,  a  salesman  iu  the  employ  of 
the  Hartman  Manufactnring  Company,  arranged  to  purchase  the 
whole  capital  stock  of  the  company  of  tlie  par  value  of  $250,000, 
for  the  sura  of  $110,000.  William  L.  Kiefer,  a  lawyer,  became  to 
some  extent  interested  in  the  purchase. 

In  order  to  procure  the  money  necessary  to  complete  the  purchase, 
Umsted  and  Kiefer,  by  the  most  extravagant  overstatements  as 
to  the  business  and  condition  of  the  company,  the  value  of  its 
assets,  and  the  price  which  they  had  agreed  to  pay  for  the  stock, 
induced  the  City  Trust  Company  of  New  York  to  loan  them 
$125,000.  As  security  for  this  loan  the  whole  capital  stock  of  the 
Hartman  Company  was  deposited  with  the  trust  company,  and 
placed  in  the  name  of  one  of  its  officers,  and  for  the  further  pro- 
tection of  the  trust  company  it  was  agreed  that  Elverton  R. 
Chapman,  a  director  of  the  trust  company  and  one  John  F. 
Plummer,  who  had  been  active  and  interested  financially  in  negoti- 
ating the  loan,  should  be  made  directors  of  the  Hartman  Company. 
It  was  thoroughly  understood  by  the  trust  company  and  all  those 
who  interested  themselves  concerning  the  loan,  that  it  was  a 
personal  loan  to  Umsted  and  Kiefer,  and  was  made  to  them  in 
order  that  they  might  personally  acquire  the  capital  stock  of  the 
Hartman  Company.  Of  the  $125,000  loaned  $110,000  was  paid 
to  the  vendors  of  the  stock,  the  balance  being  used  in  payment  of 
interest  in  advance,  a  bonus  of  $5,000  to  the  trust  company,  and 
certain  commissions.  In  due  course  Umsted,  Kiefer,  Chapman, 
Plummer  and  Elton,  an  employee  of  the  company,  were  elected 
directors  of  the  Hartman  Company,  Umsted  being  made  president, 
Plummer  vice-president,  and  Kiefer  secretary  and  treasurer.  The 
directors  met  and  adopted  resolutions  placing  the  property  and 
business  in  charge  of  the  president,  and  authorizing  him,  or  the 
secretary  and  treasurer,  to-sigii  all  notes,  contracts  and  other  obliga- 
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tions  of  the  company.  After  the  adoption  of  tliese  resolutions  (to 
be  considered  more  in  detail  hereafter)  the  board  of  directors 
adjoamed  and  held  no  farther  meeting  until  after  the  transaction 
wliich  lies  at  the  foundation  of  this  action.  Chapman  went  to 
Europe  for  a  protracted  visit,  and  Pluminer  apparently  paid  little 
attention  to  the  affairs  and  business  of  the  company  except  to  aid  in 
tlie  borrowing  of  large  sums  of  money  from  banks  in  the  city  of 
New  York.  The  loan  by  the  City  Trust  Company  to  Umsted  and 
Eiefer  had  been  made  for  six  months  and  fell  due  September  21, 
1901.  Umsted  and  Kiefer  conceived  the  project  of  acquiring  other 
manufacturing  properties  to  be  consolidated  with  the  Hartman  Com- 
pany, and  to  this  end  they  borrowed,  with  the  assistance  of  Plum- 
mer,  and,  to  some  extent,  Chapman,  considerable  sums  of  money 
from  Kew  York  banks.  They  also  applied  to  the  defendant  trust 
company  for  an  increase  of  its  loan,  but  this  was  refused,  the 
officers  of  the  trust  company  being  apparently  uneasy  about  the 
loan,  and  much  more  willing  to  have  it  paid  off  than  to  increase  it. 
On  August  1,  1901,  tlie  Hanover  National  Bank  loaned  to  the  Hart- 
man  Company  $200,000.  Tliis  loan  was  negotiated  by  Umsted, 
Plommer  being  present,  and  was  made  upon  Umsted's  statement  that 
he  and  Kiefer  had  borrowed  for  the  Hartman  Company  $125,000 
from  the  City  Trust  Company  upon  a  piroraissory  note  secured  by  the 
pledge  of  the  capital  stock  of  the  said  Hartman  Company.  He 
accordingly  received  from  the  Hanover  National  Bank  a  check  upon 
itself,  signed  by  its  vice-president,  and  drawn  to  the  order  of  the 
Hartman  Manufacturing  Company  of  Elwood,  Penn.,  for  the  sum 
of  $125,000. 

This  check  Umsted  indorsed  to  the  City  Trust  Company,  signing 
the  name  of  the  Hartman  Company  by  himself  as  president  and  gen- 
eral manager.  The  City  Trust  Company  accepted  this  check  in  pay- 
ment of  its  loan  to  Umsted  and  Kiefer  and  surrendered  to  Umsted  the 
promissory  note  and  the  stock  of  the  Hartman  Company  held  as  collat- 
eral thereto.  Shortly  thereafter  the  Hartman  Company,  by  action 
of  its  board  of  directors,  increased  the  capital  stock  from  $250,000 
to  $2,500,000,  and  the  entire  issue  of  tlie  new  stock  was  delivered  to 
Umsted  and  Kiefer  in  substitution  for  the  old  stock  held  by  them. 
On  November  18,  IdOl,  the  Hartman  Company  failed  to  meet  its 
App.  Div.— Vol.  CXVII.        10 
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obligations,  and  one  'of  its  notes  went  to  protest,  and  steps  were 
immediately  taken  by  its  creditors  to  secure  themselves  so  far  as 
possible.  The  various  steps  taken  to  this  end  it  is  unnecessary  to 
recapitulate.  A  reorganization  committee  was  appointed  and  a 
board  of  directors  was  elected  in  the  interest  of  the  creditors.  The 
claims  against  the  company  were  assigned  to  the  plaintiff,  and  all 
the  property  of  the  Hartman  Company,  except  the  claim  against  the 
City  Trust  Company  in  suit  here,  was  sold  by  order  of  the  directors 
and  bought  by  plaintiff  for  the  sum  of  $238,000,  which  was  cred- 
ited proportionately  in  reduction  of  the  several  claims  of  the  cred- 
itors. There  still  remained  due  $371,14:0.29,  for  which  plaintiff 
recovered  judgment  against  the  Hartman  Company,  upon  which 
execution  was  issued  and  returned  unsatisfied,  whereupon  the  plain- 
tiff brought  this  action  to  recover  the  $125,000  loaned  to  the  Hart- 
man Company  by  the  Hanover  National  Bank  and  diverted  to  the 
payment  of  the  personal  indebtedness  of  Umsted  and  Kiefer  to  the 
City  Trust  Company.  The  plaintiff  appeals  from  a  judgment  in  favor 
of  the  defendant  trust  company  entered  upon  the  report  of  a  referee. 
Three  important  facts  stand  out  prominently  in  the  case.  They  are 
found  by  the  referee  and  are  not  disputed  by  the  respondent.  They 
are,  Jirsty  that  the  loan  to  Umsted  and  Kiefer  was  a  personal  loan 
to  them,  and  was  understood  by  and  known  to  the  officers  of  the 
City  Trust  Company  to  be  such ;  second^  that  the  money  witli 
which  the  loan  was  paid  off  was  the  money  of  the  Hartman  Manu- 
facturing Company,  loaned  to  it  upon  its  credit ;  thirds  that  the 
form  of  the  check  whereby  the  loan  of  the  City  Trust  Company 
was  paid  off  constituted  notice  to  the  trust  company  that  the  money 
represented  thereby  was  the  property  of  the  Hartman  Manufactur- 
ing Company.  These  fundamental  and  admitted  facts  lie  at  the 
very  root  of  plaintiff's  claim.  It  is  thus  made  to  appear  that  the 
City  Trust  Company  knew  that  it  was  accepting  the  money  of  the 
Hartman  Company  in  payment  of  the  personal  indebtedness  of 
Umsted  and  Kiefer,  and  was  thus  reaping  the  fruits  of  an  apparent 
diversion  of  the  funds  of  the  Hartman  Company.  With  this  knowl- 
edge and  notice  it  was  at  once  put  upon  its  inquiry,  and  if  it  chose 
to  accept  the  money,  as  it  did,  without  any  inquiry  at  all,  it  so 
accepted  it  at  its  peril,  and  if  this  use  of  the  funds  of  the  Hartmi^n 
Company  was  in  fact  unauthorized,  the  trust  company  is  liable  to 
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refund  the  amount  to  the  corporation  or  its  creditors.  {Rochester 
cfe  0.  T.  R,  Co.  V.  Paviour,  164  N.  Y.  281.)  From  this  general 
proposition  we  do  not  understand  that  there  is  dissent  either  by  the 
learned  referee  or  the  respondent.  It  is  urged,  however,  that  there 
are  reasons  wliy  this  general  rule  is  not  applicable  to  the  case  at  bar. 
It  is  said  that  although  the  trust  company  sliould  have  inquired  as 
to  the  authority  of  Umsted  and  Kiefer,  but  did  not  do  so,  still  the 
failure  to  make  such  inquiry  will  not  prevent  the  respondent  from 
now  relying  upon  such  facts  as  would  have  been  disclosed  if  a  rea- 
sonable and  proper  inquiry  had  been  made.  For  this  there  is  ample 
autliority  {Wilson  v.  Met  El.  R.  Co.,  120  N.  Y.  145),  but  the 
limitation  of  the  rule  must  be  strictly  observed.  Prima  fade  it  is 
unlawful  for  an  officer  of  a  corporation  to  use  its  funds  in  payment 
of  his  personal  obligations,  and  the  known  fact  that  an  officer  is  so 
using  the  corporation's  funds  certainly  raises  no  presumption  that 
he  is  authorized  to  do  so,  but  rather  the  contrary.  The  inquiry 
respecting  his  authority,  therefore,  is  not  whether  there  is  anything 
forbidding  such  use,  but  whether  either  by  some  act  of  the  com- 
pany, or  something  in  the  relation  between  the  officer  and  the  com- 
pany there  is  anything  which  justifies  such  use,  and  it  is  not  sufficient 
that  the  inquiiy  is  merelj'  formal  and  perfunctory,  or  addressed  to 
some  one  not  presumptively  cognizant  of  the  facts,  or  who  may 
have  an  interest  in  misstating  them.  When  the  officers  of  the  trust 
company  were  offered  the  Ilartman  Company's  money  in  payment 
of  tlie  personal  indebtedness  of  Umsted  and  Kiefer,  they  were  called 
upon  to  make  a  reasonably  careful  and  intelligent  inquiry  as  to  the 
authority  for  sucli  an  apparent  diversion  of  the  company's  money. 
The  place  to  look  for  such  authority  was  the  minutes  of  the  board 
of  directors,  upon  which  the  trust  company  had  expressly  stipulated 
that  it  should  have  two  members  to  safeguard  its  interests. 

Such  an  inquiry  would  have  disclosed  the  fact  that  such  authority 
had  never  been  given  to  the  board  unless  it  could  be  spelled  out  of 
the  following  resolution  adopted  at  the  first  meeting  after  Umsted 
and  Kiefer  had  obtained  control  of  the  company :  "  Resolved^  that 
the  president  (Umsted)  at  once  take  charge  of  all  the  property  and 
business  of  the  company,  and  that  all  officers  and  employees  of  the 
company  report  to  him  and  receive  orders  from  him." 

"  Resdvedy  that  all  of  the  property  of  whatever  name  and  nature 
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of  tliis  corporation  be  placed  in  charge  of  the  president  and  general 
manager,  and  all  checks,  notes,  contracts  or  other  obligations  of 
the  corporation  he  made  and  signed  by  the  president,  or  bj  the 
secretary  and   treasurer,  and   that  the  signature  of  one   or    the 
other  be  required   on  all  papers,  contracts  and  other  documents 
executed  by  the  said  corporation."     These  resolutions,  which  are 
to  be  read  together,  certainly  gave  to  tlnisted  the  most  complete 
control  over  the  business  of  the  corporation  and  over  its  funds  and 
property  in  connection  with  its  business,  but  there  is  nothing  what- 
ever in  tlie  language  of  the  resolutions,  or  in  the  intent  so  far  as  it 
can  be  derived  from  the  language,  to  justify  the  conclusion  that  the 
directors  had  authorized  Umsted  and  Kiefer  to  divert  the  company's 
money  to  the  payment  of  their  own  personal  obligations.     Certainly 
there  is  no  sncli  apparent  authority  as  was  given  to  the  president  of 
the  defendant  in  Bank  of  New  York  N.  B.  Asm,  v.  Am.  Dock  d& 
Trust  Co.  (143  N.  Y.  559)  to  sign  warehouse  receipts,  or  to  the 
defendant  in  Rankin  v.  Bush  (93  App.  Div.  181)  to  certify  cheeks. 
If  then  the  trust  company  had  made  proper  inquiry  they  would 
have  found  in  the  minutes  of  the  board  of  directors  no  justification 
for  the  use  of  the  Hartman  Company's  money  for  the  payment  of  the 
debts  of  Umsted  and  Kiefer,  and  they  could  have  found  no  such 
authority  any  where,  for  the  fact  was  that  no  such  authority  existed, 
and  no  amount  or  extent  of  inquiry  could   have  disclosed  any. 
We  are,  therefore,   unable    to  find  any  foundation  for  the  view 
expressed  by  the  learned  referee  that  the  City  Trust  Company  is  to 
be  considered  as   having  received  the  money  of  the  Hartman  Com- 
pany in  what  is  known  to  the  law  as  good  faith.     That  its  officers 
were  guilty  of  actual,  intentional  fraud  is  not  claimed,  but  it  is  clear 
that  they  were  guilty  of  a  legal  fraud  upon  the  Hartman  Company 
and  its  creditors,  for  it  appearj  that  the  payment  of  $125,000  to  the 
trust  company  largely  impaired  the  capital  of  the  Hartman  Com- 
pany, which  then  owed  various  banks  upward  of  $386,000,  and  in 
effect  rendered  it  insolvent.     Unless  there  is  something  in  the  pres- 
ent case  exempting  it  from  the  general  rule,  the  facts  as  thus  far 
stated  required  a  judgment  for  the  plaintiff.     {liochesUr  dk  C.  T, 
a.  Co.  V.  Paviourj  supra  ;  Gerard  v.  McCormick^  130  N.  Y.  261  ; 
Cohnfeld  V.  Tanenhaum^  176  id.  126.) 
That  the  payment  was  made  by  what  is  known  as  a  cashier's 
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check  is  of  no  significance  except  that,  as  already  noted,  its  very 
form  conveyed  notice  of  the  apparent  diversion.  It  is  argued  that 
the  act  of  Urasted  and  Kiefer  was  afterwards  ratified  by  the  Hart- 
man  Company.  It  seems  to  be  more  than  doubtful  whether  or  not, 
nnder  the  circumstances,  the  company  could  lawfully  and  effectually, 
as  against  its  creditors,  have  ratified  an  act  which  impaired  its  capital. 
However  this  may  be  there  is  no  evidence  of  ratification,  for  it  does 
not  appear  that  any  director  save  TJmsted  and  Kiefer  knew  of  the 
diversion.  It  is  also  strongly  urged  upon  us  that  the  Hartman  Com- 
pany was  what  is  known  as  a  "one  man  corporation,"  and  that 
owing  to  this  fact  the  trust  company  was  justified  in  treating  TJmsted 
and  Kiefer,  the  owners  of  the  whole  capital  stock,  as  if  they  were 
in  fact  the  company,  and  was  also  justified  in  assuming  that  they 
had  authority  to  deal  with  the  funds  and  assets  of  the  company  as 
their  own.  Undoubtedly  there  are  cases  wherein  the  assent  of 
all  the  stockholders* of  a  corporation  is  to  be  taken  as  against  them, 
as  the  assent  of  the  corporatioo  itself,  for  it  would  be  manifestly 
nnjnst  for  the  stockholders  to  repudiate  in  their  corporate  capacity, 
and  for  their  own  benefit,  that  which  they  assented  to  as  indi- 
viduals. But  this  principle  is  applicable  only,  and  is  applied  only 
wiiere  there  are  no  interests  to  be  considered  except  those  of  assent- 
ing stockholders,  and  can  have  no  application  where  the  rights  of 
non-assenting  creditors  are  concerned.  In  Little  v.  Garahrant^ 
(90  Hun,  404 ;  affd.,  153  N.  Y.  661),  which  was  an  action  by  a 
receiver  of  a  corporation,  the  court  said :  "  In  his  capacity  as 
trustee  for  the  corporation  he  would  not  be  precluded  from,  a  suc- 
cessful prosecution  of  the  action,  because  of  the  assent  of  all  of  the 
stockholders  to  the  use  of  its  funds  for  purposes  outside  of  the 
business  of  the  corporation,  provided  it  were  the  fact  that  the  cor- 
poration was  insolvent  at  the  time  such  payments  were  made."  The 
referee  has  expressly  found  that  the  diversion  of  the  $125,000  not 
only  impaired  the  capital  of  the  Hartman  Company,  but  rendered 
it  insolvent. 

Ordinarily  a  corporation  can  act  only  through  its  directors,  and 
it  is  only  under  special  and  unusual  conditions  that  the  assent  of 
the  individual  stockholder  may  be  taken  in  place  of  action  by  the 
directors,  and  certainly,  when  the  rights  of  creditors  intervene,  the 
individual  stockholders  cannot  make  a  disposition  of  the  corporate 
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funds  which  the  directors  as  such  could  not  lawfully  make.  Pri- 
marily the  capital  of  a  corporation  is  held  for  the  protection  of  its 
creditors  and  impressed  with  a  trust  in  their  behalf,  and  the  direct- 
ors cannot  lawfully,  nor  can  the  stockholders,  divert  the  funds  of  a 
corporation  to  the  individual  use  of  its  members,  if  thereby  the 
capital  is  impaired  and  the  corporation  rendered  insolvent.  (Hurd 
V.  i\r.  Y.  dk  C.  Steam  Laundry  Co,y  167  N.  Y.  89;  Germania 
Safety  Vault  <&  Trust  Co.  v.  Boynton,  71  Fed.  Rep.  797 ;  Matter 
of  Project  Worsted  MillSy  126  id.  1011 ;  National  Trust  Co. 
V.  Miller^  33  N.  J.  Eq.  156.)  It  is  no  answer  to  say  that  the  trust 
company  had  no  knowledge  or  notice  that  the  Hartman  Company 
had  other  creditors,  or  that  the  diversion  of  the  $125,000  would 
impair  its  capital.  It -was  bound  to  inquire.  If  it  chose  to  treat 
Umsted  and  Kiefer  as  being  in  fact  the  corporation,  and  to  rely 
upon  their  authority  to  divert  the  company's  funds  as  a  substitute 
for  the  authority  of  the  corporation  expressed  in  the  usual  and  cus- 
tomary way,  it  acted  at  its  peril,  not  perhaps  as  against  the  stock- 
holders with  whom  it  was  dealing,  but  as  against  existing  creditors. 
It  had  carefully  stipulated  for  representation  in  the  board  of  direct- 
ors, thereby  securing  a  source  from  which  it  could  gain  information 
as  to  the  affairs  and  condition  of  the  company,  and  yet  neglected  to 
resort  to  that  source  of  information  when  an  unusual  and  sus- 
picious situation  was  presented.  Because  it  willfully  closed  its 
eyes  and  refused  to  make  any  inquiry  it  cannot  now  escape  lia- 
bility because  it  did  not  know  that  which  an  inquiry  would  have 
made  apparent. 

For  these  reasons  the  judgment  appealed  from  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event 

McLaughlin,  J.,  concurred. 
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Hart  Elizabeth  Paul,  Appellant,  v,  Simeon  Ford  and  Samuel  T^ 
Shaw,  Copartners  in  Business  under  the  Firm  Name  of  Ford  & 
Shaw,  Respondents. 

First  Department,  January  25,  1907. 

Pleading  —  actions  for  asaault  and  slander  cannot  be  united. 

A  complaint  alleging  that  the  plaintiff  was  assaulted  by  the  defendant's  serv- 
ants, who  then  and  there  falsely  spoke  concerning  the  plaintiff  scandalous  and 
defamatory  words  and  that  by  reason  of  the  assault  the  plaintiff  was  made^ 
sick,  etc.,  and  that  by  reason  of  the  slanderous  words  was  greatly  injured,  all 
to  her  damage,  etc.,  improperly  unites  causes  of  action  for  assault  and  slander. 

A  motion  to  compel  the  plaintiff  to  separately  state  and  number  such  causes  of 
action  should  be  granted. 

R  teeiM,  however,  that  said  actions  cannot  be  united  in  one  complaint,  not  being 
actions  arising  out  of  the  same  transaction  within  the  meaning  of  the  statute. 

Appeal  by  the  plaintiff,  Mary  Elizabeth  Paul,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  24th  day  of  December,  1906,  directing  the  plaintiff  to  amend 
her  complaint  by  stating  separately  a  cause  of  action  for  assault  and 
a  cause  of  action  for  slander. 

Benjamin  HeasSy  for  the  appellant. 

John  0.  Qylicky  for  the  respondents. 

Inobaham,  J. : 

The  complaint  alleges  in  one  paragraph  that  on  the  l5th  of 
August,  1906,  the  defendants,  their  agents,  servants  and  employees 
yiolently  assaulted  tliis  plaintiff  and  violently  caught  and  struck 
her  about  her  arms  and  body,  and  did  beat,  bruise,  wound  and  ill- 
treat  the  plaintiff ;  and  then  and  there  in  the  presence  of  divers 
persons  did  falsely  and  maliciously  speak  and  declare  of  and 
concerning  the  plaintiff  certain  false,  scandalous  and  defamatory 
words. 

It  is  further  alleged  that  the  statements  so  made  by  the  defendants 
were  false  and  untrue,  and  were  made  by  the  defendants  mali- 
donsly,  and  that  by  reason  of  the  aforesaid  assault  the  plaintiff  has 
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been  made  sick,  sore,  disabled  and  distressed,  and  lias  snfEered  severe 
nervous  shock,  and  that  by  reason  of  the  slanderous  words  uttered  as 
aforesaid  plaintiff  has  been  greatly  injured,  all  to  her  damage  in  the 
sum  of  $5,000.  There  is  thus  alleged,  as  part  of  the  same  cause  of 
action,  an  assault  upon  the  plaintiff^s  person  and  the  speaking  of 
slanderous  and  defamatory  words  which  together  caused  the  plaintiff 
the  damage  for  which  she  seeks  to  recover. 

There  are  here  two  causes  of  action,  one  for  assault  and  one  for 
slander,  which,  under  section  484  of  the  Code  of  Civil  Procedure, 
could  not  be  united  in  the  same  action,  and  under  section  483  of 
the  Code  of  Civil  Procedure  such  causes  of  action  must  be  separately 
stated.  The  latter  section  provides  that  "  where  the  complaint  sets 
forth  two  or  more  causes  of  action,  the  statement  of  the  facts  con- 
stituting each  cause  of  action  must  be  separate  and  numbered." 
This  motion  was,  therefore,  properly  granted,  and  the  question 
whether  or  not  these  two  causes  of  action  can  be  united  is  not 
presented. 

That  these  causes  of  action  are  separate  is  recognized  by  section  484 
of  the  Code  of  Civil  Procedure,  which  provides  that  "The  plaintiff 
may  unite,  in  the  same  complaint,  two  or  more  causes  of  action, 
*  *  *  whei*e  they  are  brought  to  recover  as  follows:  *  *  *  2. 
For  personal  injuries,  except  libel,  slander,  criminal  conversation  or 
seduction.  3.  For  libel  or  slander."  By  subdivision  9  of  section 
3343  of  the  Code  of  Civil  Procedure  "  a  '  personal  injnry '  includes 
libel,  slander,  criminal  conversation,  seduction  and  malicious  prose- 
cution ;  also  an  assault,  battery,  false  imprisonment,  or  other  action- 
able injury  to  the  person  either  of  the  plaintiff,  or  of  another."  An 
action  for  assault,  therefore,  being  a  personal  injury,  comes  within 
subdivision  2  of  section  484  of  the  Code  of  Civil  Procedure.  An 
action  for  slander  comes  within  subdivision  3  of  section  484  of  the 
Code  of  Civil  Procedure.  Thus  causes  of  action  for  an  assault  and 
for  libel  or  slander  are  stated  as  separate  causes  of  action. 

In  the  case  of  Andersan  v.  Hill  (53  Barb.  238),  where,  as  here, 
the  plaintiff  alleged  an  assault  and  the  speaking  of  slanderous  words 
at  the  same  time,  there  was  a  demurrer  to  tlie  complaint,  on  the 
ground  that  causes  of  action  were  improperly  joined,  and  the  court 
held  that  that  complaint  stated  facts  constituting  a  clear  cause  of 
action  for  assault  and  battery  and  also  a  clear  cause  of  action  for 
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ft  verbal  slander,  both  in  a  single  count,  and  that  two  causes  of 
action  were  alleged  and  that  they  were  improperly  united.  The 
oonrt  said:  '^The  causes  of  action  are  not  separately  stated,  as 
required  by  the  Code,*  and  every  other  tolerable  system  or  idea 
of  pleading,  but  both  are  intermingled  and  woven  together  in  a 
single  fabric  of  manual  and  vocal  tort.  Causes  of  action  for  words 
and  blows  thrown  into  *  hotchpot'  and  counted  upon  in  that  con- 
dition. Nothing  is  claimed  as  damages  for  the  injury  arising  from 
the  battery  as  such,  and  nothing  from  the  injury  arising  from  the 
slander.  Neither  cause  is  claimed  to  have  injured  separately,  but 
tlie  injury  and  consequent  damages  spring  from  the  union  of  the 
two  wrongs.  Should  a  verdict  be  rendered  in  the  plaintiff's  favor, 
it  mast  necessarily  be  a  single  verdict,  and  it  would  not  appear  and 
no  one  coald  ascertain,  not  even  the  parties  themselves,  how  much 
the  plaintiff  had  been  injured  in  person  or  how  much  in  character, 
nor  what  measure  of  compensation  had  been  awarded  for  either 
injury.  Surely  justice  oaght  not  to  be  so  administered  unless  the 
statute  imperatively  requires  it." 

In  De  Wolfe  v.  Ahraham  (151  N.  Y.  187)  the  complaint  alleged 
a  cause  of  action  for  slander  and  a  cause  of  action  for  false  impris- 
onment^ the  acts  of  the  defendants  complained  of  happening  at  the 
same  time  and  being  part  of  a  single  occurrence.  The  court  held 
that  these  two  causes  of  action  could  not  be  united  in  one  proceed- 
ing. It  was  said  that  "  false  imprisonment  is  an  injury  to  the  per- 
son and  is  embraced  within  subdivision  2,  while  slander  is  in  express 
terms  excluded  therefrom  and  placed  in  subdivision  3.  *  *  * 
It  does  not  follow  that  two  causes  of  action,  originating  at  the  same 
time,  arose  as  matter  of  law  out  of  the  same  transaction  or  are 
proved  by  the  same  evidence."  (Citing  Anderson  v.  HiU,  53  Barb. 
M5,  246.) 

In  the  plaintiff's  cause  of  action  as  alleged  there  were  at  the  same 
time  and  as  part  of  the  same  occurrence  two  wrongs  inflicted  upon  her 
which  under  the  Code  of  Civil  Procedure  are  designated  personal 
injuries,  one  of  which  was  an  assault  and  the  other  a  slander.  It  does 
not  necessarily  follow,  that  the  claim  for  damages  resulting  from  these 
personal  injuries  arose  out  of  the  same  transaction  so  as  to  bring  the 

*8e9  Code  Proc.  §  167,  revised  in  Cpd^  Qiv.  Proc.  f§  483,  484.— Rbp, 
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case  witliin  subdivision  9  of  section  484  of  the  Code  of  Civil  Pro- 
cedure. Although  the  occurrences  happened  at  the  same  time,  the 
transaction  wiiich  gives  a  cause  of  action  in  the  one  case,  was  phys- 
ical force  used  against  the  person  of  the  plaintiff,  while  in  the  other 
case  was  words  reflecting  upon  her  character  constituting  what  is 
known  as  an  action  for  slander,  the  transaction  in  the  one  case  being 
the  assault  upon  tlie  person  and  in  the  other  the  actionable  words 
spoken.  These  two  injuries  each  giving  a  cause  of  action,  the 
transaction  giving  each  cause  of  action  was  the  wrongful  act  of  the 
defendants,  but  such  acts  were  not  the  same  transaction.  For  each 
of  these  wrongs  the  law  awards  the  plaintiff  a  separate  cause  of 
action,  and  as  they  are  not  both  included  within  any  one  subdivision 
of  section  484  of  the  Code  of  Civil  Procedure  they  cannot  be  united 
in  one  action. 

It  follows  that'the  order  appealed  from  must  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Patterson,  P.  J.,  McLaughlin,  Laughlin  and  Houghton,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.     Order 
filed. 


The  People  of  the  State  of  New  York  ex  rel.  Margaret 
Weick,  Appellant,  v.  The  Warden  of  the  City  Prison  of  the 
City  of  New  York,  Respondent. 

First  Department,  January  25,  1907. 

Ck)urt  — continuatioii    of    Trial   Term  —  criminal  jurisdiction   not  lo0t 
thereby  —  when  habeas  corpus  not  proper  remedy. 

There  is  nothing  in  the  Codes  or  Constitution  which  prevents  the  continuation  of 
a  Trial  Term  beyond  the  duration  of  the  original  time  set,  even  though  in  the 
meantime  another  term  of  the  court  is  appointed  to  be  held.  In  fact  the  pro- 
visions of  section  45  of  the  Code  of  Civil  Procedure  and  section  432  of  the  Code 
of  Criminal  Procedure  authorize  the  continuation  of  a'  term  beyond  the  expira- 
tion of  the  time  appointed. 

Hence,  a  court  whose  term  is  continued  into  the  period  when  another  term  is  held 
does  not  lose  jurisdiction  to  try  one  indicted  for  a  crime. 
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The  person  indicted  for  crime  has  no  constitutional  right  to  he  tried  in  one  court 
room  rather  than  in  another  in  the  same  county,  and  hence  an  objection  to 
jurisdiction  on  such  ground  is  without  merit. 

A  Judgment  of  conviction  will  not  be  set  aside  upon  mere  technical  objections,  if 
the  rights  of  the  accused  have  been  fully  protected,  and  the  errors  do  not 
affect  a  substantial  right 

In  any  event,  habeas  corpus  is  not  a  proper  remedy  by  which  to  contest  the 
jurisdiction  of  the  court  upon  the  ground  that  its  term  was  unlawfully  con- 
tinued. If  the  judgment  be  irregular,  the  proper  proceeding  is  by  a  motion 
for  arrest  of  judgment  or  by  an  appeal. 

Appeal  by  the  relator,  Margaret  Weick,  from  an  order  of  the 
Snpreme  Court,  made  at  the  New  York  Special  Tei:in  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  2d 
day  of  January,  1907,  dismissing  a  writ  of  habeas  corpus  theretofore 
issued  in  behalf  of  the  relator  and  remanding  the  said  relator  to  the 
cnstody  of  the  defendant. 

Edward  Hymea  for  the  appellant. 

Robert  G.  Taylor^  Aadsicmt  District  Attorney^  for  the 
respondent. 

Ingraham,  J. : 

A  Trial  Term  of  the  Supreme  Court  was  appointed  by  the  Appel- 
late Division  of  this  department,  to  commence  on  the  first  Monday 
of  November,  1906,  and  to  that  court  Mr.  Justice  Greenbaijm,  a 
justice  of  the  Supreme  Court,  was  assigned.  He  presided  in  that 
court  daring  the  month  of  November,  and  at  the  end  of  that 
month,  on  the  application  of  the  district  attorney,  an  order  was 
entered  which  recited  that,  "  it  appearing  to  the  Court,  from  the 
statements  of  the  District  Attorney  of  the  County  of  New  York, 
and  from  the  indictments  filed  by  the  Grand  Jury  of  the  County 
of  New  York,  and  triable  in  this  court,  that  the  public  interests 
require  that  the  November,  1906,  Term  of  this  Court  be  con- 
tinued." It  was,  therefore,  ordered  that  "  this  November,  1906, 
Term  be  and  the  same  is  hereby  continued  to  and  until  the  third 
day  of  December,  1906,  and  thereafter  until  such  business  as  may 
be  and  be  brought  before  this  Court  is  disposed  of."  A  Trial  Term 
of  the  Supreme  Court  Jiad  been  appointed  by  the  Appellate 
Division  of  this  department,  to  commence  on  the  first  Monday  of 
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December,  1906,  and  tliereafter  during  the  month  of  December 
both  the  continued  November  term  and  the  December  term  trans- 
acted business  in  the  county  of  New  York. 

On  the  thirtieth  of  November,  when  the  order  was  made  con- 
tinning  the  November  term,  an  unfinished  case  was  on  trial,  which 
case  was  continued  until  the  11th  of  December,  1906,  and  on  the 
12th  of  December,  1906,  this  relator,  who  had  been  indicted  by  the 
grand  jury  for  manslaughter  in  the  first  degree,  was  tried  in  the 
continued  November  term,  which  trial  resulted  in  her  conviction; 
after  her  conviction  the  defendant,  for  the  first  time,  objected  to 
the  jurisdiction,  of  the  court,  on  the  ground  that  the  term  had  ended 
with  the  month  of  November  or  upon  the  conclusion  of  the  trial 
which  had  been  commenced  during  that  month,  and  the  court  was, 
therefore,  without  jurisdiction  to  commence  a  new  trial  after  the 
commencement  of  the  December  term  of  the  Supreme  Court,  and 
then  moved  for  arrest  of  judgment  on  this  ground.  That  motion 
having  been  denied,  the  relator  obtained  a  writ  of  habeas  corpus, 
claiming  that  the  court  had  no  jurisdiction  to  try  tlie  relator  and 
asking  that  she  be  discharged.  Upon  the  hearing  at  the  Special 
Term  tliis  writ  of  habeas  corpus  was  dismissed  and  the  relator 
appeals. 

It  is  not  disputed  but  that  the  term  of  the  Supreme  Court  was 
properly  appointed  by  the  Appellate  Division  in  pursuance  of  the 
authority  contained  in  the  6th  article  of  the  Constitution  and  sec- 
tion 232  of  the  Code  of  Civil  Procedure.  It  was  presided  over  by 
a  justice  of  the  Supreme  Court  as  provided  by  the  Constitution 
assigned  to  preside  over  that  term  by  the  Appellate  Division  of 
this  department.  There  can  be  no  question,  therefore,  but  that  it 
was  a  legal  court  legally  constituted  and  competent  to  try  this  relator 
for  the  offense  charged,  unless  it  ceased  to  be  a  term  of  the  Supreme 
Court  on  the  1st  Monday  of  December,  1906,  when  the  December 
term  of  the  court  was  appointed  to  be  held,  or  upon  the  completion 
of  a  trial  that  was  unfinished  at  that  time.  There  is  no  provision  in 
the  Constitution  or  in  tlie  Code  of  Civil  Procedure  which  limits  the 
duration  of  a  term  of  the  Supreme  Court  once  duly  appointed  to  be 
held,  and  the  duration  of  the  term  was  not  limited  by  the  appoint- 
ment for  this  term  made  by  the  Appellate  Division  of  this  depart- 
ment.    It  is  true  that  on  the  firet  Monday  of  December  a  new  Trial 
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Term  was  appointed  to  be  held  in  the  county  of  New  York,  bnt  in 
the  absence  of  an  express  provision  of  the  Constitution  or  the  law 
of  thia  StAte,  there  appeare  to  be  no  reason  why  a  new  term  should, 
of  itself,  terminate  a  term  theretofore  established.  The  provisions  of 
section  45  of  the  Code  of  Civil  Procedure  and  section  432  of  the 
Code  of  Criminal  Procedure  which  provided  that  a  term  of  the 
court  can  be  continued  notwithstanding  the  expiration  of  the  time 
appointed  for  the  term  to  continue  a  trial,  are  intended  to  apply  to 
cases  where  a  time  is  fixed  for  the  expiration  of  the  term  either  by 
some  express  provision  of  law  or  by  the  authority  authorized  to 
appoint  the  terms  of  courts.  As  there  was  no  time  fixed  at  which 
the  November  term  of  the  Trial  Terms  of  the  Supreme  Court  should 
end,  the  term  continued  until  regularly  adjourned  by  the  justice 
designated  to  hold  the  term,  or.  in  his  absence,  some  other  justice 
of  the  Supreme  Court.  In  the  county  of  New  York  there  had  been 
thirteen  Trial  Terms  of  the  Supreme  Court  appointed  for  the  month 
of  November,  and  also  thirteen  Trial  Terms  of  the  Supreme  Court 
appointed  for  the  month  of  December.  Of  these,  Part  1  of  the 
Trial  Term  was  designated  as  the  term  for  the  transaction  of  criin- 
inal  business.  But,  as  before  stated,  there  was  nothing  either  in  the 
Constitution  or  the  statute  or  in  the  appointment  of  the  terms 
which  provided  when  a  term  thus  established  should  terminate, 
and  thus  each  term  continued  until  it  was  regularly  adjourned 
without  day. 

If  legislative  authority  'was  necessary  in  the  absence  of  a  prohibi- 
tion, we  think  that  is  furnished  by  section  232  of  the  Code  of  Civil 
Procedure,  which  provides  that  "  Two  or  more  Trial  Terms  may  be 
appointed  to  be  held  and  may  he  held  at  tlie  same  time  in  any 
county.  A  Trial  Term  in  any  county  may  be  held  in  two  or  more 
parts,  and  a  jury  panel  may  be  summoned  to  serve  in  each  part,  or 
jnrore  may  be  drawn  from  one  panel."  Provision  is  here  expi'essly 
made  for  the  holding  at  the  same  time  of  two  or  more  Trial  Terms 
in  the  same  county,  and  thus,  under  the  system  established  in  this 
State,  there  can  be  no  objection  to  a  continuance  of  one  term  of  the 
Sapreme  Court  after  a  new  term  has  commenced.  The  right  of  a 
tenn  of  the  Supreme  Court  to  continue  its  term  from  day  to  day  is 
expressly  recognized  in  People  v.  Sullivan  (115  N.  Y.  185),  for  it 
WBB  there  held  that  there  is  an  inherent  power  in  the  court  to 
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adjourn  its  proceedings  from  day  to  day  as  long  as  it  is  necessary 
to  finish  the  business  legitimately  brought  before  it,  unless  by  the 
terms  of  some  statute  its  existence  is  sooner  brought  to  a  close. 
And  this  same  principle  was  affirmed  in  People  v.  Youngs  (151 
N.  Y.  210). 

The  appellant  relies  upon  authorities  from  other  States  which 
have  held  that  a  term  of  the  court  ended  upon  the  commencement 
of  a  new  term,  but  this  is  put  upon  the  express  ground  that  other- 
wise two  terms  of  the  same  court  would  be  held  at  the  same  time. 
But  in  this  State  the  Legislature  has  expressly  overcome  this  objec- 
tion by  allowing  two  terms  of  the  same  court  to  be  held  at  the 
same  time.  I  think,  therefore,  the  objection  is  without  merit  and 
that  a  term  of  the  Supreme  Court  once  established  as  provided  by 
the  Constitution  and  the  Code  of  Civil  Procedure,  continues  until 
it  is  adjourned  without  day,  and  the  fact  that  in  the  meanwhile 
another  term  of  the  court  is  appointed  to  be  held  has  ijo  effect  upon 
the  continued  term. 

fhe  relator  also  claims  that  the  court  lost  jurisdiction  to  try  tlie 
relator  because,  during  the  trial,  tlie  accommodations  in  the  Crimi- 
nal Court  Building  being  inadequate  for  the  work  to  be  done,  con- 
tinued the  trial  in  one  of  the  court  rooms  of  the  County  Court 
House  in  which  it  has  been  the  custom -to  hold  the  terms  of  the 
Supreme  Court  in  which  civil  cases  were  tried.  But  both  the 
Criminal  Court  Building  and  the  County  Court  House  constituted 
the  court  house  in  the  county  of  New  York.  These  Trial  Terms  of 
the  Supreme  Court  were  appointed  to  be  held  at  the  court  house 
in  the  county  of  New  York.  A  person  indicted  for  crime  has  no 
constitutional  right  to  be  tried  in  one  court  room  rather  than  in 
another  in  the  same  county,  and  there  could  be  no  possible  disad- 
vantage to  the  relator,  and  none  is  alleged,  in  the  change  of  court 
rooms,  whether  the  rooms  were  in  one  or  more  buildings.  We 
think  the  objection  entirely  without  merit.  The  time  has  passed 
in  this  State  when  a  person  indicted  for  crime,  haying  been  tried 
by  a  court  organized  as  required  by  the  Constitution,  presided  over 
by  a  judicial  ofl5cer  duly  elected  to  preside,  and  where  all  the  rights 
of  the  accused  have  been  carefully  preserved  and  guarded,  may 
have  his  conviction  set  aside  upon  a  technical  claim  such  as  that 
presented.    The  case  of  Ncyrthrup  v.  People  (37  N.  Y.  203)  hafl 
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no  application.  There  the  prisoner  was  entitled  to  be  tried  by  a 
jarj  drawn  from  the  inhabitants  of  the  town  in  which  the  court 
was  appointed  to  be  held,  and  the  justice  in  adjourning  the  trial 
from  one  town  to  another  town  of  the  same  county  and  drawing 
a  jury  from  the  town  to  which  the  trial  had  been  adjourned 
violated  a  right  of  the  prisoner  which  the  court  held  required  that 
a  new  trial  shonld  be  granted.  There  was-  thus  a  very  different 
question  from  that  presented  upon  this  appeal.  Bnt  wliatever 
was  held  in  that  case,  under  the  present  law  of  this  State  the  sub- 
stantial rights  of  a  prisoner  accused  of  crime  are  considered,  and 
mere  technical  objections  are  not  allowed  to  invalidate  a  judgment 
entered  after  a  judicial  proceeding  in  which  the  rights  of  the 
accused  have  been  fully  protected,  and  the  court  must  give  judg- 
ment without  regard  to  technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties.  (Code 
Crim.  Proc.  §  542.)  It  is  also  quite  apparent  that  this  question 
cannot  be  raised  by  habeas  corpus.  The  relator  is  held  under  a 
judgment  of  the  Supreme  Court  of  the  State  of  New  York  based 
upon  a  conviction  by  a  jury  of  the  crime  of  manslaughter  in  the 
first  degree.  If  the  judgment  was  for  any  reason  irregular  the 
proper  proceeding  was  by  a  motion  for  arrest  of  judgment,  or  by 
an  appeal  from  the  judgment.  If  there  was  a  mistrial,  in  no  event 
would  the  relator  be  entitled  to  a  discharge.  These  objections  were 
mere  irregularities  which  were  waived,  as  no  objection  was  taken 
by  the  relator  at  the  time.  In  any  aspect  of  the  case  the  writ  of 
habeas  corpus  was  properly  dismissed. 
It  follows  that  the  order  appealed  from  must  be  affirmed. 

Patterson,  P.  J.,  McLaughlin,  Laughlin  and  Houghton,  JJ., 
concurred. 

Order  affirmed.     Order  filed. 
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In  the  Matter  of  the  Application  of  the  Board  of  Rapid  Transit 
Railroad  Commissioners.  (Modification  of  Park  Avenue  Section.) 

First  Department.  January  25,  1907. 

Eminent  domain  ~  municipal  corporation  —  injury  to  abutting  owners 
by  construction  of  undergpround  railway — counsel  fees  and  necessary 
expenses  allowed. 

The  granting  of  the  application  of  the  rapid  transit  commissioners  of  the  city  of 
New  York  to  legalize  an  unauthorized  use  of  Park  avenue  for  an  underground 
railway  is  in  the  discretion  of  the  court,  and  where  the  use  of  such  street  has 
caused  actual  damage  to  abutting  owners,  the  court  in  its  discretion  will  award  * 
the  property  owners  a  reasonable  amount  for  the  expenses  in  ascertaining  the 
amount  of  damage  to  which  the  property  has  been  subjected.  The  award 
should  include  compensation  for  counsel,  taxable  costs  and  other  disbursements 
necessary  for  the  proper  presentation  of  the  case  to  the  court.  A  reasonable 
counsel  fee  is  five  per  cent  upon  the  amount  of  the  award  made  to  each  owner, 
not  exceeding  |1,000  in  any  case. 

Application  to  confirm  tlie  report  of  a  referee. 

John  M.  Bowers^  for  Welles,  Girard  and  others,  claimants. 

Arthur  H,  Masten,  for  Charles  T.  Barney  and  others,  claimants. 

Charles  Oihson  Bennett,  for  A.  D.  Huntington,  claimant. 

Harrison  cfe  Byrd,  for  George  H.  Byrd,  claimant. 

Gilbert  H,  Crawford,  for  Frederick  W.  Devoe,  claimant. 

Edward  M,  Shejpard,  for  Board  of  Rapid  Transit  Commissioners. 

Ingraham,  J. : 

This  court  having  determined  that  before  formal  approval  should 
be  given  to  the  report  of  the  commissioners  approving  of  tlie  use 
of  the  east  side  of  Park  avenue  between  Thirty-fourth  and  Forty- 
second  streets  for  the  underground  railway,  the  owners  of  abut- 
ting property  on  Park  avenue  should  bo  paid  the  damages  that 
the  actual  construction  of  th6  unauthorized  tunnel  lias  caused  to 
the  abutting  property  (104  App.  Div.  468);  the  entry  of  a  final 
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order  confirming  the  report  of  the  commissioners  was  postponed 
until  the  amount  of  such  actual  damage  could  be  ascertained. 
The  application  now  comes  before  the  court  for  a  final  order  based 
upon  tlie  report  of  a  referee  as  to  the  amount  of  such  actual  damage. 

The  learned  referee  in  a  very  satisfactory  report  has  ascertained 
and  reported  the  amount  of  damage  occasioned  to  abutting  prop- 
erty by  the  unauthorized  acts  of  the  board  of  rapid  transit  com- 
missioners and  its  contractor  in  constructing  the  tunnel.  The  learned 
counsel  for  the  rapid  transit  commissioners  has  filed  no  exception 
to  the  report  of  the  referee  and  makes  no  objection  to  the  various 
amounts  which  the  referee  has  reported  as  the  damage  to  such  abut- 
tmg  property.  It  is  sufllcient  to  say  that  we  adopt 'the  conclusions 
of  the  referee. 

The  refei-ee  excluded  all  evidence  as  to  legal  expenses  occasioned 
by  the  efforts  of  the  owners  of  abutting  property  to  enjoin  the  con- 
struction of  the  tunnel  or  in  opposition  to  the  granting  of  this 
application,  but  he  reported  that  it  seemed  to  be  entirely  feasible  to 
treat  this  proceeding,  so  far  as  it  relates  to  each  claimant,  as  an  inde- 
pendent special  proceeding,  and,  as  there  is  a  recovery  by  each,  the 
court  conld  direct  that  each  independent  claimant  should  have  his 
costs  and  disbursements  and  an  extra  allowance  based  upon  the 
amount  of  his  recovery  in  this  proceeding,  and  he  recommended 
that  such  an  allowance  bo  made. 

I  can  see  no  reasori  why  it  is  not  proper  in  a  proceeding  of  this 
character  to  add  to  the  amount  awarded  to  each  property  owner  a 
reasonable  amount  for  the  expense  of  the  proceeding  to  ascertain 
the  amount  of  the  damages  to  the  abutting  property.  The  board 
of  rapid  transit  commissioners  applied  in  this  proceeding  for  a 
consent  to  legalize  an  unauthorized  use  of  the  public  street. 
Whether  or  not  such  a  consent  should  be  granted  rests  largely  in 
the  judicial  discretion  of  the  court  who  is  to  consider  the  rights  of 
the  abutting  property  in  the  street  and  the  right  of  the  public  at 
large  to  have  the  street  applied  to  a  public  use.  In  determining 
whether  such  a  consent  should  or  should  not  be  given,  where  it 
appears  that  the  use  of  the  street  had  actually  caused  serious  damage 
toabntting  property  in  constructing  the  railroad  for  the  benefit  of 
the  entire  city,  and  where  the  amount  of  such  damage  can  be  defi- 
App.  Div.— Vol.  CXVII.         11 
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nitelj  ascertained,  it  is  the  duty  of  the  court  to  require  that  such  dam- 
age be  paid  before  the  use  of  the  street  is  authorized.  Where  it  was 
necessary  for  an  abutting  property  owner  to  employ  counsel  and 
incur  expense  so  as  to  definitely  ascertain  the  amount  of  the  damage 
to  which  the  abutting  property  has  been  subjected,  the  reasonable 
cost  thereof  is  as  much  an  item  of  damage  as  the  actual  cost  of 
repairs  to  the  abutting  property  necessary  to  replace  the  building 
in  the  same  condition  that  it  was  before  the  unauthorized  use  of 
the  street.  It  seems  to  me,  therefore,  that,  irrespective  of  any 
express  authority  to  award  costs  in  this  proceeding,  the  court  should 
award  to  the  owner  of  each  piece  of  abutting  property  a  reasonable 
sum  for  compensation  for  counsel,  and  for  the  other  disbursements 
necessary  for  the  proper  presentation  of  the  case  to  this  court  and 
to  the  referee  in  this  proceeding.  Under  these  circumstances  I 
think  a  reasonable  counsel  fee  to  each  of  the  parties  who  have 
appeared  ^before  the  referee  would  be  five  per  cent  on  the  amount 
of  the  award  to  the  owner  of  each  piece  of  abutting  property,  not 
exceeding,  however,  in  any  one  case  the  sum  of  $1,000. 

The  report  of  the  referee,  therefore,  stands  confirmed,  •  and  the 
final  order  confirming  the  report  of  the  commissioners  will  be 
entered  upon  the  payment  to  each  of  the  owners  of  the  abutting 
property  of  the  amount  found  by  the  referee  as  the  damage  caused 
to  their  property,  together  with  the  taxable  costs  and  disbursements 
of  the  proceedings  and  an  allowance  for  counsel  fee  to  the  amount 
above  expressed.  Upon  proof  of  the  payment  of  these  amounts, 
counsel  for  the  petitioner  may  present  an  order  confirming  the 
report  of  the  commissioners  appointed  in  this  proceeding. 

Patterson,  P.  J.,  McLaughlin,  Laughun  and  Houghton,  JJ., 
concurred. 

Report  of  referee  confirmed;  order  directed  to  be  entered  on 
conditions  stated  in  opinion.     Settle  order  on  notice. 
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Louis  Levy,   Sespondent,  v.   Sophie  Kneppeb  and  Others, 

Appellants. 

First  Department,  January  25,  1907. 

Equity —specific  performance  —  money  damages  in  lieu  of  performance 
—  finding  of  inability  of  defendant  to  perform  is  prerequisite 

A  suitor's  right  to  specific  performance  is  founded  on  his  right  to  equitable 
relief.  If  upon  trial  it  appears  that  he  is  entitled  to  equitable  relief,  it  will  be 
decreed.  If,  however,  it  appears  that  in, consequence  of  the  condition  of  the 
title  specific  performance  cannot  be  decreed,  the  action  is  then  reserved  for  trial 
as  an  action  for  damages  for  a  breach  of  contract,  and  will  either  be  sent  to  a 
Jury  or  tried  and  determined  by  the  court  as  the  circumstances  require.  But 
hefore  the  court  can  give  a  money  judgment,  it  must  decide  that  specific  per- 
formance cannot  be  awarded.  Hence,  a  decree  which  awards  specific  perform- 
ance or  money  damages  in  the  alternative  without  finding  as  a  fact  that  specific 
performance  is  impossible  is  unauthorized. 

Appeal  by  the  defendants,  Sophie  Knepper  and  others,  from  a 
judgment  of  the  Supreme  Conrt  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  12th 
day  of  April,  1906,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Special  Term. 

Joseph  Hosemweiffy  for  the  appellants. 

Harry  A.  Gordon^  for  the  respondent. 

Ingbaham,  J. : 

This  action  was  brought  for  the  specific  performance  of  a  con- 
tract for  the  conveyance  of  real  property  by  which  the  defendant 
Sophie  Knepper  agreed  to  convey  to  the  plaintiff  certain  premises 
in  tlie  city  of  New  York  for  the  sum  of  $19,000;  of  this  amount 
|450  was  paid  upon  the  execution  of  the  contract ;  $16,000  was  to  be 
paid  by  conveyance  of  the  property  subject  to  an  existing  mort- 
gage ;  $1,500  by  the  execution  of  a  purchase-money  mortgage,  and 
the  balance  of  $1,050  in  cash  upon  the  delivery  of  the  deed. 

The  complaint  alleges  that  after  the  execution  of  the  contract 
the  vendor  executed  a.  mortgage  to  the  defendant  Weis  and  subse- 
quently conveyed  the  property  to  the  defendant  Reichman ;  that 
such  deed  and  mortgage  were  made  and  caused  to  be  recorded  with- 
out consideration  and  solely  for  the  purpose  of  hindering  and  delay- 
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ing  the  plaintiff  and  to  prevent  him  from  obtaining  the  specific  per- 
formance of  the  contract  of  sale.  As  part  of  the  relief  the  plain- 
tiff demands  judgment  that  the  said  mortgage  and  deed  be  vacated 
and  set  aside  and  that  the  defendant  Knepper  be  compelled  to 
specifically  perform  the  said  contract  of  sale,  or  in  case  the  defend- 
ant Knepper  shall  be  unable  to  perform  the  same  the  plaintiff  asks 
judgment  for  the  sum  of  $2,640  damages. 

The  answer  admits  the  execution  of  the  contract  and  denies  the 
other  allegations  of  the  complaint,  alleging  that  at  the  time  and 
place  where  the  deed  was  to  be  delivered  she  was  ready  and  willing 
and  offered  to  carry  out  the  said  contract,  but  that  the  plaintiff 
refused  to  perform  and  would  not  accept  a  deed  of  the  premises, 
and  that  she  thereafter  executed  the  mortgage  and  conveyed  the 
property. 

Upon  the  trial  the  court  filed  a  decision  sustaining  the  plaintiff's 
allegations  and  directing  judgment  that  the  mortgage  and  deed  be 
adjudged  and  declared  fraudulent  and  null  and  void  as  against  the 
plaintiff  and  that  the  same  be  set  aside  and  canceled  of  record  ; 
tliat  the  defendant  Knepper  specifically  perform  tlie  contract,  and 
in  the  event  that  the  defendant  Knepper  is  not  able  and  cannot  per- 
form the  said  contract  the  plaintiff  is  entitled  to  judgment  for  the 
sum  of  $3,450,  and  that  this  amount  be  impressed  and  declared  a 
lien  upon  the  premises  and  upon  all  proceeds  realized  upon  the  sale 
of  the  said  property  pursuant  to  any  foreclosure  sale  in  the  hands  of 
the  city  chamberlain,  and  that  the  defendant  Knepper  be  adjudged 
to  pay  any  deficiency  which  may  remain  after  applying  the  said 
proceeds  to  the  payment  of  the  said  sum  of  $3,450.  Judgment  was 
entered  in  accordance  with  this  decision,  and  from  such  judgment 
the  defendants  appeal. 

There  is  no  provision  in  the  judgment  for  determining  whether 
or  not  the  defendant  Knepper  is  able  to  perform  the  said  contract. 
The  defendant  Knepper  is  directed  to  specifically  perform  the  con- 
tract, and  then  follows  the  provision  that  "  in  the  event  the  defend- 
ant Sophie  Knepper  i&  notable  and  cannot  perform,  pursuant  to  the 
.contract  of  October  30th,  1903,  that  the  plaintiff  is  entitled  to  a 
judgment  herein  wherein  and  by  which  it  shall  be  adjudged  and 
decreed  that  the  plaintiff  have  and  recover  from  the  defendant 
Sophie  Knepper  the  sum  of  $3,450,  besides  costs,  and  that  the  same 


Digitized  by  LjOOQ IC 


Levy  v.  Knkpper.  165 


App.  Div.]  First  Department,  January,  1907. 

be  impressed  and  declared  a  lien  on  the  said  premises  No.  226  East 
Eighty-ninth  street,  and  that  the  same  be  impressed  and  declared  a 
lien  upon  all  proceeds  realized  upon  the  sale  of  the  said  property, 
pursnant  to  any  foreclosure  proceeding  or  otherwise,  in  the  hands 
of  the  City  Chamberlain  or  elsewhere." 

The  court  found  that  at  the  time  the  contract  was  to  be  per- 
formed the  plaintiflE  was  ready,  willing  and  able  to  carry  out  the 
contract  and  offered  to  pay  to  the  defendant  Sophie  Knepper  the 
balance  of  the  purchase  price  according  to  the  terms  of  the  con- 
tract, but  that  the  defendant  Knepper,  although  fully  able  to  carry 
out  the  contract  on  her  part,  with  a  view  of  depriving  the  plaintiff 
qf  the  benefits  of  the  said  contract  and  bargain,  failed  and  refused 
to  carry  out  and  perform  the  contract  on  her  part;  that  subse- 
quently said  defendant  failed  to  pay  the  interest  due  on  the  prior 
mortgage  lipon  the  premises,  whereupon  an  action  was  commenced 
to  foreclose  this  mortgage,  which  action  of  foreclosure  was  pending 
at  the  time  of  the  trial  of  this  action.  There  is  no  finding  that  the 
defendant  at  the  time  of  the  trial  of  the  action  was  not  able  to  com- 
plete the  said  contract,  nor  did  the  court  determine  whether  or  not 
the  defendants'  title  to  the  property  was  good,  so  that  a  conveyance 
would  vest  in  the  plaintiff  a  good  title  to  the  property,  subject  to  the 
incumbrances  specified  in  the  contract. 

It  is  quite  evident  that  this  judgment  cannot  be  sustained.  In  an 
action  for  the  specific  performance  of  a  contract  to  convey  real 
property  a  court  of  equity  obtains  jurisdiction  for  the  purpose  of 
decreeing  specific  performance.  If  it  should  appear  upon  the  trial 
that  the  defendant  is  unable  to  perform  the  court  retains  jurisdic- 
tion and  awards  the  plaintiff  damages  caused  by  the  breach  of  the 
contract.  But  the  judgment  awarded  must  bo  either  for  a  specific 
performance  or  upon  finding  that  the  vendop  is  unable  to  perform, 
for  the  damages  sustained  by  reason  of  the  failure  of  the  vendor  to 
perform  the  contract.  It  was  stated  on  the  argument  that  since  the 
entry  of  this  judgment  the  action  of  foreclosure  to  enforce  the  first 
mortgage  upon  the  property  had  proceeded  to  judgment  and  the 
property  sold,  and  in  consequence  thereof  the  defendant  was  unable 
to  make  the  conveyance  as  required  by  the  contract,  in  which  event 
the  plaintiff  was  entitled  to  a  money  judgment  against  the  vendor 
for  the  damages  sustained.     There  is,  however,  no  fact  found  upon 
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which  we  could  base  a  judgment  for  the  damages  that  the  plaintiff 
has  sustained,  and  the  situation  so  disclosed  by  the  evidence  is  not 
such  as  would  justify  the  court,  on  these  findings,  in  modifying  this 
judgment  by  changing  it  into  an  action  for  damages. 

In  ffqfey  v.  Lynch  (143  N.  T.  241)  it  is  said  :  "  It  is  a  general 
rule  in  equity  that  the  specific  performance  of  a  contract  to  convey 
real  estate  will  not  be  granted  when  the  vendor,  in  consequence  of 
a  defect  in  his  title,  is  unable  to  perform.  *  *  *  But  if  the 
defect  in  the  title  existed  at  the  date  of  the  contract,  or  was  due  to 
some  fault  or  to  some  act  of  the  vendor  subsequent  to  the  contract; 
the  court  will  generally  entertain  an  action  for  specific  performance 
and  retain  jurisdiction  for  the  purpose  of  awarding  damages  for  the 
breach  of  the  contract.  But  where,  as  in  this  case,  the-  defect  id 
the  title  arises  after  the  making  of  the  contract,  without  any  fault 
of  the  vendor,  and  the  vendee  knpw  of  the  defect  in  the  title 
'when  he  commenced  his  action,  it  was  formerly  the  rule  that  the 
court  would  not  retain  the  action  for  the  purpose  of  awarding 
damages.  *  *  *  This  rule  was  adopted  because  the  vendee 
sliould  not  commence  a  fruitless  action  in  equity  simply  to 
recover  there  his  damages  for  a  breach  of  contract.  The  rule 
has  been  modified  since  the  Code  practice  which  authorizes  the 
joinder  of  legal  and  equitable  causes  of  action,  and  while  the 
equitable  relief  will  be  denied  in  such  a  case,  now  the  action  will 
be  retained,  and  the  issue  as  to  the  breach  of  contract  and  dam- 
ages will  be  sent  to  U  jury  for  trial.  *  *  *  Equity  courts,  in 
awarding  relief,  generally  look  at  the  conditions  existing  at  the 
close  of  the  trial  of  the  action  and  adapt  their  relief  to  those  condi- 
tions." In  Stemherger  v.  McOovem  (56  N.  Y.  12)  the  question 
of  reserving  a  cause  of  action  for  damages  where  an  action  has  been 
commenced  for  specific  performance,  where  it  appeared  that  the 
defendant  could  not  specifically  perform,  was  considered,  and  the 
court  said  :  "This  shows  that  when  the  complaint  states  facts  giving 
an  equitable  cause  of  action,  and  also  a  legal  cause  of  action,  arising 
out  of  the  same  transaction,  the  party  is  entitled  to  have  both  tried, 
if  necessary  to  obtain  his  rights.  That  is  this  case.  The  complaint 
sets  out  the  contract  and  alleges  a  tender  of  performance  by  the 
plaintiff  and  a  breach  by  the  defendant,  and  demands  judgment 
for  $125,000  and  other  relief.     True,  he  demands  equitable  relief. 
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based  upon  the  ground  that  he  was  entitled  to  a  specific  perform- 
ance of  that  part  of  the  contract  relating  to  the  Thompson  street 
property.  He  failed  in  showing  a  right  to  tliis.  He  then  had  a 
right  to  a  trial  of  his  claim  for  damages  sustained  by  the  breach. 
True,  the  mode  of  trial  may  be  different.  The  former  must  be 
tried  by  the  court  or  a  referee,  unless  some  question  or  questions  of 
fact  involved  are  ordered  by  the  court  to  be  tried  by  jury.  Either 
party  has  the  right  to  a  jury  trial  of  the  latter.  This  creates  no 
practical  difficulty.  The  one  issue  may  be  tried  by  the  court,  and 
the  other  by  jury,  if  the  ends  of  justice  require  the  trial  of  both,  or 
both  may  be  tried  by  the  court  or  a  referee  if  tlie  parties  so  desire." 

The  foundation,  therefore,  of  an  action  in  equity  for  specific  per- 
formance is  the  right  of  the  plaintiff  to  equitable  relief.  If  upon 
the  trial  it  appears  that  the  plaintiff  is  entitled  to  that  equitable 
relief,  such  relief  will  be  decreed ;  if,  however,  on  the  trial  it  appears 
that  in  consequence  of  the  condition  of  the  title  a  decree  of  specific 
performance  cannot  be  decreed,  the  action  is  then  to  be  reserved 
and  tried  as  an  action  for  damages  for  breach  of  a  contract,  and 
either  to  be  sent  to  a  jury  for  trial  or  tried  and  determined  by  the 
court  as  the  situation  requires.  But  before  the  court  can  retain  the 
action  to  recover  the  damages  for  breach  of  a  contract,  it  must 
decide  the  question  whether  or  not  a  decree  for  specific  performance 
can  be  awarded.  And  it  is  only  in  a  case  where  a  decree  of  specific 
performance  cannot  be  awarded  that  the  court  is  justified  in  deny- 
ing that  relief  and  retaining  the  action  as  one  to  recover  damages 
for  the  breach  of  a  contract.  These  rules  are  simple  and  elementary, 
and  were  violated  in  the  trial  of  this  case.  Here  it  was  the  duty  of 
the  court  to  determine  whether  a  decree  for  specific  performance 
should  or  should  not  have  been  granted,  and  it  was  only  in  the 
event  that  such  specific  performance  could  not  be  granted  that  the 
court  was  justified  in  continuing  the  action  as  one  for  damages. 

The  judgment  is  therefore  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellants  to  abide  the  event. 

Patterson,  P.  J.,  McLaughlin  and  Lambert,  JJ.,  concurred ; 
Houghton,  J.,  concurred  in  result. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.    Order  filed. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Leon  C. 
Weinstook,  Appellant. 

First  Department,  January  25,  1907. 

Game  Law — section  27  of  the  Forest,  Fish  and  Game  Law  construed  — 
sale  of  foreign  grouse  without  giving  bond  prohibited. 

By  the  amendment  to  section  27  of  the  Forest,  Fish  and  Game  Law  made  by 
chapter  580  of  the  Laws  of  1904,  the  selling  of  foreign  grouse  and  woodcock  is 
prohibited  unless  the  persons  selling  them  or  offering  them  for  sale  have  given 
the  bond  required  by  said  section.  Said  section,  as  amended,  does  not  merely 
make  the  possession  or  sale  of  grouse  without  giving  a  bond  presumptive  evi- 
dence that  they  were  taken  within  the  State,  but  absolutely  prohibits  the  sale 
of  foreign  birds  without  giving  a  bond. 

Appeal  by  the  defendant,  Leon  C.  Welnstock,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  19th  day  of  June, 
1906,  upon  the  decision  of  the  court  rendered  after  a  trial  before 
the  cojirt  without  a  jury  at  the  New  York  Trial  Term. 

William  Victor  Ooldherg^  for  the  appellant. 

Robert  C.  Beatty  and  Selah  B.  Strong^  for  the  respondent. 

Scott,  J. : 

The  judgment  now  appealed  from  was  entered  upon  an  agreed 
state  of  facts  showing  tliat  on  the  16th  and  24th  days  of  Novem- 
ber, 1905,  defendant  oflfered  for  sale  and  sold  in  the  city  of  New 
York  certain  grouse  which  had  not  been  taken  in  the  State  of  New 
York  nor  within  twenty-five  miles  of  the  State  line,  and  that  said 
defendant  had  not  given  the  bond  specified  in  and  required  by  sec- 
tion 27  of  the  Forest,  Fish  and  Game  Law  of  this  State.  (See  Laws 
of  1900,  chap.  20,  added  by  Laws  of  1903,  chap.  291,  and  amd.  by 
Laws  of  1904,  chap.  580  and  Laws  of  1905,  chap.  335.)  The  appeal 
raises  a  question  as  to  the  proper  construction  and  effect  to  be  given 
to  said  section  as  amended  by  chapter  580  of  the  Laws  of  1904  which, 
with  the  addition  of  the  words  "or  offered  for  sale"  in  the  second 
line  of  the  italicized  quotation  below,  was  continued  by  chapter  336 
of  the  Laws  of  1905. 
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Prior  to  that  amendment  the  section  prohibited  the  sale  or  offer- 
ing for  sale  within  this  State  of  woodcock  or  gronse  taken  in  the 
State,  and  provided  that  the  mere  possession  of  such  game  birds  by 
any  person  should  be  presumptive  evidence  that  they  were  taken 
within  the  State,  unless  the  person  possessed  of  them  had  given  the 
commissioner  a  bond  conditioned  that  the  person  giving  it  should 
not  knowingly  have  in  his  possession  or  sell  grouse  or  woodcock 
taken  in  the  State,  and  containing  3uch  other  provisions  as  to  inspec- 
tion of  grouse  or  woodcock  possessed  by  him,  evidence  that  the 
same  were  taken  without  the  State,  by  way  of  bill  of  sale,  way  bill 
or  otherwise,  and  generally  such  requirements  as  the  commissioner 
might  deem  necessary  for  the  enforcement  of  the  section.  As  the 
statute  then  stood  it  provided  a  rule  of  presumption  only.  Grouse 
or  woodcock  taken  within  the  State  might  not  be  sold  at  all,  but 
similar  game  birds  taken  without  the  State  might  be  sold  within 
the  State. 

If  a  person  was  foUxxd  in  the  possession  of  grouse  or  woodcock, 
the  presumption  whether  or  not  they  had  been  taken  in  this  State 
depended  upon  whether  or  not  a  bond  had  been  given.  If  no  bond 
had  been  given  the  presumption  was  that  they  had  been  taken  in 
the  State,  but  if  a  bond  had  been  given  no  such  presumption 
attached.  In  1904  the  section  was  amended  so  that  the  first  sentence 
thereof  read  as  follows :  "  Grouse  and  woodcock  taken  in  this  State 
shall  not  be  sold  or  offered  for  sale  within  this  State  or  carried  with- 
out the  State,  nor  shall  grouse  or  woodcock  taken  without  the  State 
he  sold  within  the  State  except  pursuant  to  the  provisions  of  this 
section'^  —  the  amendment  consisting  of  the  insertion  of  the  itali- 
cized words.  The  contention  of  the  appellant  is  that  the  section,  as 
thus  amended,  still  furnishes  only  a  rule  of  presumption,  and,  in 
effect,  that  the  amendment  has  added  nothing  to  the  section  as  it 
formerly  stood.     With  this  view  we  are  unable  to  agree. 

Before  amendment,  thp  section  did  not  undertake  in  any  case  to  for- 
bid the  sale  of  foreign  grouse  or  woodcock.  Now  it  contains  pro- 
hibitive words,  and  makes  such  sale  or  offering  for  sale  unlawful  except 
under  certain  conditions.  What  is  the  exception  ?  The  words  of 
the  statute  are,  "  except  pursuant  to  the  provisions  of  this  section." 
Reading  further  in  the  section  we  find  provision  made  for  the 
pving  of  a  bond  by  one  who  desires  to  deal  in  foreign  game,  and 
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this  provision  is,  as  we  think,  the  provision  contemplated  by  the 
amendatory  words.  As  we  read  the  amended  section,  it  was  the 
purpose  of  the  Legislature  to  forbid  the  sale  of  foreign  grouse  and 
woodcock  unless  the  person  selling  them  or  offering  them  for  gale 
had  given  tlie  bond  for  which  provision  was  made  by  the  later 
words  of  the  section.  This  reading  is  certainly  within  the  intention, 
and,  as  we  think,  within  the  words  of  the  statute. 

If  construed  as  the  appellant  contends  it  should  be,  the  amend- 
ment would  be  useless  and  meaningless.  It  might,  of  course,  happen 
that  the  Legislature,  in  attempting  to  amend  the  statute,  would  by 
use  of  inapt  words  really  effect  no  change  in  the  meaning  of  the 
statute,  but  upon  the  plainest  principles  we  are  not  to  give  such  a 
construction  to  an  amendment,  if  the  language  used  is  open  to  a 
construction  consonant  with  the  evident  purpose  of  the  atnendment. 

The  amendment  under  consideration  is  open  to  a  construction 
which  will  effectuate  its  purpose,  and  we  cannot,  therefore,  give  it  a 
construction  which  will  defeat  that  purpose. 

The  judgment  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  McLaughlin,  Laughlin  and  Houghton,  JJ., 
concurred. 


Judgment  affirmed,  with  costs.     Order  filed. 


The  People  of  the  State  of  New  York,  Appellant,  v.  Horace  E. 
Stillman  and  Augustus  C.  Lockwood,  Respondents, 

First  Department,  January  25,  1907. 

Game  Law  —  sale  of  foreig^n  gprouae  —  erroneouB  noiuiuit. 

In  an  action  to  recover  the  penalty  for.selling  grouse  or  partridge  without  giving 
a  bond,  as  prescribed  by  section  27  of  the  Forest,  Fish  and  Game  Law,  it  is 
immaterial  whether  the  birds  were  killed  in  this* State  or  in  a  foreign  State,  if 
the  defendant  has  not  filed  a  bond. 

When  the  defendants  contend  upon  conflicting  facts  that  they  merely  delivered 
the  grouse  as  agents  of  foreign  owners,  the  question  whether  they  acted  in  that 
capacity  only  or  actually  sold  individually  or  as  agents  is  for  the  jury,  not  for 
the  court,  and  a  nonsuit  is  error. 

Although  the  defendants  act  as  agent  for  a  non-resident  in  making  such  salea^ 
they  are  not  relieved  from  liability. 
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Appeal  by  the  plaintiff,  The  People  of  the  State  of  New  York, 
from  a  jndgmeut  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
9th  day  of  June,  1906,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  20th  day  of 
August,  1906,  denying  the  defendants'  motion  for  a  new  trial  made 
upon  the  minutes. 

Robert  C.  Beatty  and  Selah  B.  Strong^  for  the  appellant. 
Francis  A.  Winslow^  for  the  respondents. 

Houghton,  J. : 

The  action  is  to  recover  from  the  defendants  penalties  for  selling 
grouse  or  partridges  without  having  given  the  bond  prescribed  by 
section  27  of  the  Forest,  Fish  and  Game  Law  (Laws  of  1900,  chap. 
20,  added  by  Laws  of  1903,  chap.  291  and  amd.  by  Laws  of  1904, 
chap.  580  and  Laws  of  1905,  chap.  335). 

The  defendants  are  engaged  principally  in  the  wholesale  fish 
business.  One  of  their  salesmen  received  a  box  alleged  to  contain 
seventeen  partridges,  which  is  claimed  to  have  come  from  the  State 
of  Rhode  Island,  and  which  was  delivered  at  defendants'  place  of 
business.  Immediately  thereafter  the  box  with  its  contents  was 
delivered  to  a  firm  of  poultry  and  game  dealers,  and  a  sales  slip 
reading  "8^  pr  Pats  2.25  per  19.12"  was  made  out,  and  on 
presentation  by  defendants  the  money  was  paid  to  them. 

From  the  record  it  is  apparent  that  there  was  no  serious  contro- 
versy on  the  trial  that  the  box  contained  partridges.  In  any  event 
the  plaintiff  made  prima  facie  proof  that  such  was  the  fact,  and 
•it  was  immaterial  whether  the  birds  were  killed  in  this  State  or  in  a 
foreign  one.  (^People  v.  Weinstoch^  117  App.  Div.  168,  decided 
herewith.) 

The  real  issue  litigated  was  whether  the  defendants  were  guilty 
of  selling,  individually  or  as  agents,  within  the  meaning  of  the 
statute.  This  question  under  the  proofs  was  one  for  the  jury  to 
pass  upon,  and  not  for  the  court.  The  defendants'  contention  is 
that  they  did  not  sell  the  partridges,  but  that  they  merely  acted  as 
delivery  and  collecting  agents  for  a  brother-in-law  of  one  of  the 
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defendants,  who  lived  in  Khode  Island  and  dealt  in  game  birds. 
Whether,  if  this  was  all  they  did,  it  would  be  a  justiiication  to  them 
or  not,  we  do  not  feel  called  upon  at  this  time  to  determine.  On  a 
retrial,  which  we  conclude  must  be  ordered,  the  jury  may  find  that 
there  was  an  actual  sale  by  the  defendants  either  as  individuals  or 
as  agents  for  another,  and  this  question  thus  be  eliminated. 

Of  course,  the  fact  that  the  defendants  might  have  acted  as 
agents  for  another,  who  was  a  non-resident,  in  making  the  sale  could 
not  relieve  them  from  liability  as  selling  agents.  If  it  could  the 
statute  would  become  practically  inoperative,  for  sales  would  always 
be  conducted  in  this  manner.  Even  if  the  mere  acting  as  delivery 
and  collecting  agent  for  a  foreign  seller  does  not  render  a  person 
liable  under  the  statute,  which  question  we  do  not  decide,  still  it  is 
manifest  that  acting  or  claiming  to  act  in  that  capacity  cannot  be 
used  as  a  shield  against  the  statute  or  as  a  mere  subterfuge  to  evade 
its  penalties. 

There  being  a  question  for  the  jury  to  determine  the  nonsuit  was 
error,  and  a  new  trial  must  be  granted. 

The  judgment  is  reversed  and  a  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event. 

Patterson,  P.  J.,  Inqbaham,  McLaughlin  and  Lambert,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.     Order  tiled. 


E.  P.  Dutton  &  Company,  Appellant,  v.  Victor  W.  Cupples  and 
Arthur  T.  Leon,  Doing  Business  under  the  Firm  Name  and 
Style  of  Cupples  &  Leon,  Respondents. 

First  Department,  January  25,  1907. 

Injimction  to  restrain  unfair  business  competition  —  facsimile  reproduc- 
tion of  books  published  by  plaintiff—  injunction  granted  —  practice  — 
when  denial  of  preliminary  injunction  reviewed  on  appeaL 

When  in  an  action  for  a  permanent  injunction  a  preliminary  injunction  has  been 
denied  in  the  court  below,  the  Appellate  Division  will  usually  leave  the  ques- 
tion of  the  right  to  an  injunction  to  be  determined  on  the  trial.  But  where  it 
is  apparent  that  no  facts  substantially  different  will  be  developed  on  the  trial. 
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and  there  is  little  or  no  dispute  as  to  any  material  fact,  but  merely  as  to  the 
conclusions  to  be  drawn  therefrom,  the  Appellate  Division  will  determine  the 
right  to  a  preliminary  injunction  on  appeal  from  the  order  denying  it. 

It  appeared  that  for  several  years  the  plainti£F  had  published  a  set  of  holiday 
books  of  great  artistic  merit,  though  neither  the  matter  nor  the  design  was 
copyrighted.  The  defendants  copied  the  set  of  books  as  near  as  possible  by 
photogmphic  processes,  and  though  the  work  was  inferior,  the  two  produc- 
tions were  so  nearly  alike  as  to  be  calculated  to  deceive  the  public.  In  an 
action  for  an  injunction,  based  upon  unfair  business  competition, 

Hdd,  an  injunction  should  be  granted,  as  the  defendants  were  unfairly  and  fraud- 
ulently attempting  to  trade  upon  the  reputation  which  the  plaintiff  had  built 
np  for  its  books; 

That,  as  the  similarity  of  the  products  was  so  evident,  it  was  unnecessary  for  the 
plaintiff  to  show  that  the  defendants  had  a  fraudulent  intent  or  that  any  persons 
were  actually  deceived  by  the  imitation. 

(I56RAHAH,  J.) :  The  fact  that  the  defendants  are  reproducing  the  plaintiff's 
books  by  a  cheap  and  inferior  process  and  are  able  to  sell  them  at  a  lower  price, 
is  no  reason  for  refusing  the  injunction,  but  is,  on  the  contrary,  a  reason  for 
granting  it. 

Appeal  by  the  plaintiflF,  E.  P.  Dutton  &  Company,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
6th  day  of  December,  1906,  denying  the  plaintiffs  motion  for  a 
temporary  injunction. 

Arthur  L,  Marvin^  for  the  appellant. 

William  A,  MegrcUh^  for  the  respondents. 

SooTF,  J. : 

The  plaintiff  seeks  an  injunction  to  restrain  defendants  from  pub- 
lishing, selling  or  offering  for  sale  certain  books,  designated  the 
**  Eureka  Series."  Both  plaintiff  and  defendants  are  booksellers  and 
publishers,  and  plaintiff  bases  its  demand  for  an  injunction  upon  the 
claim  that  the  defendants  have  been  guilty  of  unfair  competition  or 
unfair  trade  in  putting  upon  the  market  a  series  of  books  so  similar 
in  appearance  and  make-up  to  a  set  of  books  which  plaintiff  has 
published  and  sold  for  a  number  of  years  as  to  indicate  a  conscious 
and  probably  successful  effort  to  deceive  the  public  into  buying 
defendants'  publications,  believing  them  to  be  those  published  by 
plaintiff,  and  thereby  the  plaintiff  will  be  injured  in  its  business,  and 
purchaBers  will  be  also  injured,  because  defendants'  books,  although 
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an  obvioiw  copy  of  plaintiffs,  are  concededly  of  less  artistic  and 
substantial  valae.  The  plaintiff  has  no  copyright  and  claims  nothing 
on  that  score.  The  affidavits  read  on  both  sides  are  voluminous, 
but  the  most  convincing  proofs  are  the  books  themselves  of  which 
copies  were  produced  on  the  argument  and  are  now  before  us. 

In  ordinary  cases,  where  a  preliminary  injunction  has  been  denied 
in  the  court  below  we  are  slow  to  interfere  with  the  action  of  that 
court,  preferring  to  leave  the  question  for  the  trial  of  the  cause.  In 
the  present  case,  however,  it  is  quite  apparent  that  no  substantiallj 
different  state  of  facts  will  be  developed  upon  the  trial  from  that 
which  is  presented  on  this  appeal,  for  it  may  safely  be  said  that 
there  is  little  or  no  dispute  as  to  any  material  fact,  the  difference 
between  the  parties  resulting  from  the  different  deductions  and  con- 
clusions which  they  respectively  draw  from  the  facts,  and  as  has 
already  been  said,  the  crucial,  decisive  evidence  consists  of  the  books 
themselves.  Under  such  circumstances  it  has  been  the  practice  of 
his  court  to  determine,  upon  appeal  from  the  order,  the  propriety 
of  issuing  or  refusing  to  issue  a  preliminary  injunction.  {McLoiighr 
tin  V.  SingeTy  33  App.  Div.  185,  189.) 

About  the  year  1900  the  plaintiff  formed  the  project  of  publish- 
ing a  set  of  books  especially  adapted  for  sale  during  the  Christmas 
holiday  season,  and  in  the  year  1901  did  publish  and  place,  upon  the 
market  a  number  of  such  books.  The  books  were  small  and  in 
each  was  printed  a  single  (or  in  some  cases  more  than  one)  sliort 
poem  or  hymn  which  had  attained  general  fame  and  popularity  in 
the  public  estimation.  The  books  were  profusely  illustrated  with 
illuminated  capitals,  and  type  adapted  from  that  used  in  ancient 
missals^  as  well  as  by  pictures  in  colors,  some  being  originally  pre- 
pared by  plaintiffs  artists  and  some  being  copies  of  well-known 
paintings.  Each  copy  was  bound  in  an  attractive  and  highly  deco- 
rated leatherette  cover,  one-half  white  and  one-half  in  color  with 
illustrated  sides,  and  with  a  large  picture  in  color,  appropriate  to 
the  sentiment  conveyed  by  the  particular  hymn  or  poem  contained 
in  the  book.  The  books  were  possessed  of  considerable  artistic 
merit,  and  the  workmanship  as  to  type,  coloring,  illustrating  and 
binding  was  of  a  high  order.  Much  success  attended  the  publica- 
tion of  these  books,  so  that  plaintiff  in  succeeding  years  not  only 
reprinted  the  books  first  published,  but  added  many  books,  in  the 
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same  general  style  to  tlie  series,  and  Iiad  large  sales  and  reaped 
substantial  profit.  In  the  year  1906  the  defendants  published  and 
placed  upon  the  market  the  series  of  books  the  publication  and  sale 
of  which  is  now  sought  to  be  restrained.  It  appears  from  the  affi- 
davit of  an  expert,  and,  indeed,  is  quite  apparent  to  tlie  lay  eye, 
that  the  defendants  have  by  some  photographic  or  photo-lithographic 
process  copied  the  printing,  illuminations,  borders  and  pictures 
contained  in  plaintiff's  books,  have  encased  them  in  a  similarly  col- 
ored binding  upon  which  has  been  copied  the  iUnstrations  and 
letterings  found  upon  plaintiffs  books.  In  short,  they  have  repro- 
duced plaintiffs  books  as  faithfully  and  exactly  as  could  be  done  by 
photography.  The  work  has  been  much  less  artistically  and  expen- 
eively  done,  although,  so  far  as  possible,  without  too  great  expense, 
the  colors  used  by  plaintiff  have  been  reproduced  or  imitated.  The 
result  has  been  that  defendants  have  published  cheap  and  inartistic 
copies  of  plaintiffs  books,  which  have  been  offered  for  sale  at  a 
much  smaller  price. 

Placed  side  by  side,  no  one  could  fail  to  appreciate  the  difference 
between  the  publications,  and  yet  could  not  fail  to  be  struck  by  the 
careful  attempt  to  produce  an  imitation.  Seen  apart  from  each 
other,  so  that  they  could  not  be  compared,  nothing  would  be  easier 
than  for  an  incautious  buyer  to  be  deceived  by  the  resemblance 
and  to  purchase  one  of  defendants'  books,  believing  that  he  was 
purchasing  plaintiffs. 

The  injury  likely  to  be  done  plaintiff  is  twofold.  J^irst,  it  is 
threatened  with  a  loss  of  sales  and  consequent  profit ;  and,  secondly^ 
it  is  threatened  with  a  loss  of  reputation  as  a  producer  of  fine  and 
artistic  books. 

As  has  been  said,  the  plaintiff  claims  no  protection  from  the  copy- 
right laws,  and,  indeed,  few,  if  any,  of  the  poems  and  hymns  printed 
in  the  series  could  have  been  copyrighted.  It  does  not  claim  that 
the  idea  of  publishing  a  single  hymn  or  poem  in  a  separate  volume, 
with  illustrations,  is  original  with  it,  nor  does  it  claim  originality 
for  the  idea  of  a  decorated  border  for  each  page,  the  half-white 
binding  with  decorations  and  pictures,  or  the  combination  in  one 
book  of  a  number  of  short  songs  or  poems  relating  to  one  general 
subject.  It  does  claim,  however,  and  its  contention  is  not  dis- 
puted, that  the  particular  designs  of  the  covers  of  its  books,  the 

Digitized  by  LjOOQ IC 


176  DdTTON  &  Co.  V,  CUPPLES. 


First  Department,  January,  1907.  [Vol.  117. 

particular  borders  to  the  pages  and  the  particular  illustrations  were 
original  with  it.  It,  therefore,  insists  that  each  book,  considered  as 
a  whole,  distinct  from  its  various  parts,  to  wit,  a  combination  of 
binding,  of  type,  of  illuminated  capitals,  of  illustrations,  of  borders,  is 
something  which  belongs  solely  and  exclusively  to  plaintiff,  and  that 
it  has  a  distinct  property  right  therein.  The  plaintiff  cannot,  and 
does  not,  question  defendants'  right  to  publish  any  one,  or  all,  of 
the  same  hymns  and  poems;  to  publish  them  in  half-white  binding 
with  decorated  and  pictured  binding ;  to  adopt  any  form  of  type  it 
pleases ;  to  illustrate  the  books  and  to  decorate  the  borders  of  its 
pages,  but  it  is  contended,  and  as  we  think  with  reason,  that  it  is 
violative  of  the  rule  of  fair  trading  and  fair  competition,  as  estab- 
lished and  enforced  by  law,  to  exhibit  and  ofler  for  sale  such  iden- 
tical copies  (save  in  artistic  merit  and  workmrmship)  of  the  books 
which  plaintiff  had  published,  and  for  which  it  had  created  a  profit- 
able demand.  The  obvious  purpose  of  publishing  such  copies  was 
to  tmde  upon  the  favorable  reputation  which  plaintiff  had  estab- 
lished for  its  books ;  to  deceive  many  purchasers  into  the  belief 
that  they  were  purchasing  plaintiff's  books,  and  to  damage  plaintiff 
by  the  unfair  use  of  its  ingenuity  in  devising  the  general  make-up 
of  its  books  and  of  its  success  in  placing  the  books  upon  the  market. 

In  such  a  case  it  was  unnecessary  for  plaintiff  to  prove,  dehors 
the  books  themselves,  that  defendants  were  inspired  by  a  fraudulent 
intent.  {Day  v.  Wehstery  23  App.  Div.  601 ;  Dunn  Co,  v.  Trix  Mfg. 
Co,^  50  id.  75.)  Nor,  in  so  flagrant  a  case  as  the  present,  is  it  neces- 
sary to  prove  that  any  person  was  actually  deceived  by  the  imitation. 
It  is  apparent  that  there  was  every  probability  of  such  deception, 
and  that  is  precisely  what  the  law  seeks  to  prevent.  (  Vulcan  v. 
Myers,  139  N.  Y.  364.)  Upon  the  general  right  of  the  plaintiff 
to  protective  relief  we  cannot  see  any  reason  why  the  same  rule 
should  not  be  applied  to  a  book  that  has  been  applied  to  a  game^  or 
to  cigars,  or  to  anything  else  which  is  distinguished  by  a  label,  or  by 
the  distinctive  form  or  style  of  the  package.  The  decisive  fact  is 
that  the  defendants  are  unfairly  and  fraudulently  attempting  to 
trade  upon  the  reputation  which  plaintiff  has  built  up  for  its  books. 
The  right  to  injunctive  relief  in  such  a  case  is  too  firmly  established 
to  require  the  citation  of  authorities. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
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costs  and  disbursements,  and  the  motion  granted,  with  ten  dollars  costs, 
npoii  plaintiff  giving  the  usual  undertaking  in  the  sum  of  $1,000. 

Pattebson,  p.  J.,  Ingbaham,  Lauohlin  and  Clabke,  JJ., 
concurred. 

Ingraham,  J.  (concurring) : 

I  concur  fully  in  Mr.  Justice  Scott's  opinion.  If  these  defend- 
ants had  put  up  any  ordinary  merchandise  in  a  package  which 
exactly  reproduced  the  plaintiff's  package  and  labels  and  offered  it 
for  sale,  there  would  be  no  question  but  that  it  would  be  unfair 
competition  which  a  court  of  equity  would  enjoin.  The  plaintiff 
has  established  an  important  business,  manufacturing  and  selling 
certain  literary  and  artistic  jirod notions  which  it  is  conceded  they 
have  no  exclusive  right  to  manufacture  and  sell.  The  name  of  the 
publisher  of  a  book  of  this  kind  is  unimportant ;  it  is  the  general 
artistic  appearance  of  the  book  itself  that  attracts  the  purchaser, 
and  I  can  see  no  reason  why  the  defendants  should  be  allowed  to 
reproduce  a  book  manufactured  and  sold  by  the  plaintiff,  in  all  its 
details  and  peculiarities,  so  that  it  requires  a  comparison  of  the  two 
articles  to  distinguish  them,  than  any  other  article  of  merchandise. 
It  is,  however,  said  that  because  the  defendants  can  exactly  repro- 
duce the  plaintiff's  books  by  a  cheap  and  inferior  process  and  are, 
therefore,  able  to  sell  them  at  a  much  lower  price  than  that  at 
which  the  plaintiff  is  able  to  sell  the  books  it  produces,  the  court 
should  not  interfere.  But  it  seems  to  me  that  tliis  is  the  very  rcasoti 
why  a  court  of  equity  interferes  —  to  prevent  a  fraudulent  and  unfair 
competition  by  one  manufacturer  appropriating  the  skill  and  labor 
of  another  manufacturer  in  designing  and  manufacturing  merchan- 
dise, so  that  one  can  reproduce  the  articles  better  designed  and  man- 
ufactured, and  by  avoiding  the  expense  involved  in  the  designing 
and  preparation  of  the  article,  undersell  his  competitor. 

That  these  defendants  manufactured  the  books  that  they  offered 
for  sale  is  not  disputed  ;  that  they  exactly  reproduced  the  plaintiff's 
books  is  not  disputed ;  and  an  inspection  of  the  two  books  estab- 
lishes that  the  ordinary  purchaser,  influenced  only  by  the  general 
effect  and  not  by  a  comparison  of  the  books  themselves,  would  not 
detect  the  difference.  Why  should  the  defendants  be  allowed  to 
App.  Div.— Vol.  CXVIl.         12 
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appropriate  the  beuefits  of  the  experience,  business  sagacity,  artistic 
ability  and  of  the  money  that  the  plaintiff  lias  invested  in  these 
books  by  manufacturing  an  exact  reproduction,  avoiding  the  expense 
incurred  by  the  plaintiff  in  designing  and  producing  the  books ;  and 
put  them  on  the  market  under  such  circumstances  as  will  deceive 
the  casual  purchaser  and  at  a  price  which  would  be  a  strong  induce- 
ment to  purchase  the  defendants'  rather  than  the  plaintiffs  produc- 
tions? The  defendants  have  the  right  to  design  these  books;  to 
combine  the  illustrations  and  the  text,  and  to  bind  their  books  in 
such  style  and  manner  as  they  desire ;  but  I  do  not  think  that  they 
have  the  right  to  exactly  reproduce  the  type,  illustrations,  binding 
and  design  of  the  plaintiffs  books,  although  greatly  inferior  in  artis- 
tic value,  and  sell  them  at  a  much  lower  price  than  the  plaintiff  can 
sell  its  books  for.  I  can  see  no  reason  why  the  same  general  rule 
which  has  been  adopted  and  enforced  as  to  general  merchandise 
should  not  apply  to  books  or  any  other  article  manufactured  by  one 
merchant  for  general  sale  and  distribution,  and  it  seems  to  me  that, 
upon  the  defendants'  own  statement,  a  case  is  made  out  which 
justifies  the  interposition  of  a  court  of  equity. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs,  upon  plaintiff  giving  the 
undertaking  mentioned  in  opinion. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Pro- 
ceedings of  the  United  States  Trust  Company  of  New  York, 
as  Executor,  etc.,  of  Alonzo  W.  Baloh,  Deceased. 

Adelaide  M.  Baloh,   as   Executrix,  etc.,   of  David   C.   Balch, 
Deceased,  Appellant;  Eva  Kohr  and  Others,  Eespondents. 

First  Department,  January  25,  1907. 

Trust  —  savings  bank— deposit  in  trust  for  another — when  trust  ten- 
tative— when  widow  of  beneficiary  not  entitled  to  deposit  —  evidence 
—  transactions  with  deceased  depositor  inadmissible. 

A  deposit  by  one  person  of  his  own  money  in  his  own  name  in  trust  for  another, 
standing  alone,  does  not  establish  an  irrevocable  trust  during  the  lifetime  of 
the  depositor.  It  is  a  tentative  trust,  revocable  at  will,  until  the  depositor  dies 
or  completes  the  gift  in  his  lifetime  by  some  unequivocal  act  or  declaraUon, 
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such  as  delivery  of  the  passbook  or  notice  to  the  beneficiary.  If  the  depositor 
die  before  the  beneficiary  without  revocation,  or  some  decisive  act  or  declara- 
tion of  disafllrmance,  the  presumption  arises  that  an  absolute  trust  was  created 
as  to  the  balance  on  hand  at  the  death  of  the  depositor.  But  until  the  depos- 
itor's death  the  funds  are  impressed  with  no  trust  in  the  sense  that  any  title 
thereto,  actual  or  beneficial,, vests  in  the  propose(\  beneficiary  unless  the  depos- 
itor shall  have  completed  the  gift  as  aforesaid,  and  the  trust  remains  inchoate 
and  incomplete. 

When  it  appears  that  one  deposited  money  in  his  own  name  in  a  savings  bank  in 
trust  for  his  son  and  the  son  died  before  the  depositor,  the  tentative  trust  was 
never  consummated  so  as  to  vest  the  son  during  his  lifetime  with  any  title  or 
interest  in  the  moneys,  and  hence  the  widow  of  the  son  is  not  entitled  to  the 
deposit  on  the  death  of  the  depositor.  On  the  death  of  the  son  before  the  depos- 
itor, the  trust  terminated  ipso  facto  and  no  action  on  the  part  of  the  depositor 
was  necessary  to  end  it. 

In  an  action  by  the  widow  of  the  former  beneficiary  against  the  estate  of  the 
depositor  evidence  that  she  or  her  husband  knew  of  the  deposit  is  inadmissible, 
being  immaterial  unless  the  fact  had  been  communicated  by  the  depositor,  and 
she  being  incompetent  to  testify  to  personal  transactions  with  the  deceased. 

Kor  is  evidence  admissible  to  show  that  the  depositor's  wife  contributed  some  of 
the  money  deposited. 

Ikgraiuh,  J.,  dissented,  with  opinion. 

Appeal  by  Adelaide  M.  Balch,  as  executrix,  etc.,  from  a  decree 
of  the  Surrogate's  Court  of  the  county  of  New  York,  entered  in 
said  Surrogate's  Court  on  the  Slst  day  of  May,  1906,  confiraiing 
the  report  of  a  referee  against  the  appellant  on  lier  claim  to  funds 
represented  by  two  certain  savings  bank  books. 

John  D,  Fearhake^  for  the  appellant. 

Evan  Shelby^  Maunaell  B.  Field  and  Peter  8.  Carter^  for  the 
respondents. 

Scorr,  J. : 

Alonzo  Balch,  the  testator,  on  March  15,  1873,  opened  two  sav- 
ings bank  deposits  in  different  banks,  and  to  the  credit  of  each 
acconnt  deposited  $250.  Each  account  was  opened  in  the  name  of 
"Alonzo  "W.  Balch  in  trust  for  David  C.  Balch,"  the  latter  being 
the  son  of  Alonzo.  But  a  single  amount  was  drawn  from  each 
account  in  1876,  and  additional  sums  were  paid  in  to  each  account 
at  various  times.  On  February  13,  1902,  David  C.  Balch,  the  son, 
died,  leaving  a  widow,  Adelaide  M.  Balch,  his  sole  legatee  and 
executrix.  The  father,  depositor  of  the  funds,  died  on  December 
21,  1903,  having  made  no  withdrawals  from  or  deposits  to  the 
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credit  of  either  accoant  since  his  son's  death,  or  for  a  long  time 
prior  thereto. 

There  ia  evidence  that  the  attention  of  Alonzo  Balch  was  called 
to  the  bank  books  after  hi^  son's  death,  and  shortly  before  he  him- 
self died,  bnt  he  did  not  act  in  relation  thereto. 

The  appellant,  as  executrix  of  David  C.  Balch,  deceased,  claims 
to  be  entitled  to  receive  the  sums  now  on  deposit  in  the  savings 
banks  to  tlie  credit  of  the  aforesaid  accounts.     As  pointed  out  by 
the  Court  of  Appeals  in  a  recent  case  {Matter*  of  ToUen^  179  N.  T- 
112),  the  law  respecting  so-called  "  savings  bank  trusts"  is  of  recent 
growth,  and  for  some  time  there  was  no  little  doubt  as  to  their  true 
status  and  character.     The  Court  of  Appeals,  in  the  case  just  cited, 
has  established  a  rule  respecting  them,  which  is  stated  to  have  been 
arrived  at  after  much  reflection,  as  follows :  "  A  deposit  by  one  per- 
son of  his  own  money,  in  his  own  name  as  trustee  for  another, 
standing  alone,  does  not  establish  an  irrevocable  trust  during  the 
lifetime  of  the  depositor.     It  is  a  tentative  trust  merely,  revocable 
at  will,  until  the  depositor  dies  or  completes  the  gift  in  his  lifetime 
by  some  unequivocal  act  or  declaration,  such  as  delivery  of  the  pass 
book  or  notice  to  the  beneficiary.     In  case  the  depositor  dies  before 
the  beneficiary  without  revocation,  or  some  decisive  act  or  declara- 
tion of  disaffirmance,  the  presumption  arises  that  an  absolute  trust 
was  created  as  to  the  balance  on  hand  at  the  death  of  the  depositor." 
As  this  rule  was  formulated  with  great  care,  we  are  to  assume  that 
the  words  in  which  it  is  couched  were  advisedly  chosen.     It  will  be 
seen  upon  a  careful  reading  that  the  trust  is,  in  the  first  place, 
described  as  a  "  tentative  trust,"  by  which  we  understand  a  sug- 
gested or  proposed  trust,  not  completed  or  consummated.     It  will 
also    be    noted    that    the    subject   of    the   trust,   when   it  finally 
becomes  consummate,  is  the  balance  on  hand  at  the  death  of  the 
depositor.     It  would  seem  to  follow  that  until  the  depositor's  death 
the  funds  on  deposit  are  impressed  with  no  trust  in  the  sense  that 
any  title  thereto,  actual  or  beneficial,  vests  in  the  proposed  bene- 
ficiary unless  the  depositor  shall  have  completed  the  gift  in   the 
manner  suggested  by  the  case  above  cited.     As  to  him  the  tentative 
trust  remains  inchoate  and  incomplete.     The  appellant,  as  executrix 
of  David  C.  Balch,  can  have  no  right  to  the  moneys  on  deposit, 
unless  her  testator  had,  at  the  moment  of  his  death,  some  property 
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.  right  in  or  title  to  the  money  tlien  on  deposit  to  the  credit  of  the 
acconnts.  That  he  had  acquired  no  such  right  or  title  as  a  gift 
inter  vivos,  is  settled  by  authority.  {Beaver  v.  Beaver ,  117  N.  Y. 
421.)  There  seems  to  be  like  authority  for  the  proposition  that 
David  C.  Balch  had  no  such  present  right  or  title,  at  the  time  of 
his  death,  as  the  proposed  beneficiary  of  a  trust.  {Cunningham  v. 
Davenporty  147  N.  Y.  43.)  In  the  latter  case  one  John  Cunningham 
had  opened  a  savings  bank  account  in  the  name  of  '^  John  Cunning- 
ham, in  trust  for  Patrick  Cunningliara,  his  brother."  Patrick  died 
before  the  depositor,  and  three  days  later  John  caused  the  account  to 
be  changed  to  his  own  name,  and  afterward  drew  out  all  the  money. 
Patrick  Cunningham's  administrator  claimed  to  be  entitled  to  the 
moneys  on  deposit  at  the  time  of  his  decedent's  death.  This  claim 
was  disallowed  by  the  Court  of  Appeals. 

While  not  so  stated  in  words  by  that  court,  it  must  have  been  con- 
sidered that  Patrick  Cunningham,  at  the  time  of  his  death,  had  no 
interest  in  or  title  to  the  fund  which  passed  to  his  legal  representa- 
tive. Otherwise,  the  latter's  claim  would  have  been  impregnable. 
Furthermore,  the  tentative  trust  indicated  by  the  manner  of  the 
deposit  was  proposed  only  for  David  C.  Balch,  the  depositor's  son, 
who  was  a  young  lad  when  the  deposits  were  first  made.  There  is 
nothing  whatever  to  indicate  that  the  father  intended  that,  in  any 
event,  any  person  other  than  his  son  should  become  the  beneficiary 
of  the  accounts.  We  are  of  the  opinion  that  the  tentative  trust 
Baggested  by  the  form  in  which  the  savings  bank  accounts  were 
opened  never  became  consummated  so  as  to  vest  in  David  C.  Balch, 
in  his  Ufetime,  any  present  title  or  interest  in  the  moneys  deposited 
to  the  credit  of  the  accounts ;  that  upon  the  death  of  tiie  sole  pro- 
posed beneficiary  before  the  depositor  the  tentative  trust  terminated 
ipiofactOy  and  that  the  funds  on  deposit  thereafter  remained  the 
flole  property  of  the  depositor  unimpressed  by  any  trust,  tentative 
or  consummate,  and  that  no  action  was  necessary  on  the  part  of  the 
depositor  to  terminate  the  trust.  Consequently,  nothing  passed  to 
David  C.  Balch's  executrix,  and  she  can  establish  no  claim  to  the 
moneys  in  question.  We  find  no  error  in  the  exclusion  of  evidence 
offered  by  the  executrix.  That  she  or  her  husband  knew  of  the 
fact  of  the  deposit  would  be  wholly  immaterial,  unless  that  fact  had 
been  communicated  by  Alonzo  Balch,  the  depositor,  and  she  cer- 
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tainly  was  incompetent  to  prove  any  personal  transaction  witli 
him.  Nor  would  it  be  significant  or  material  to  show  that  the  hus- 
band's mother  contributed  some  of  the  money  which  Alonzo  Balch 
deposited. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Patterson,    P.   J.,    Laughlin    and    Clarke,   JJ.,   concurred; 
Ingraham,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

The  testator  on  March  15,  1873,  opened  two  savings  bank 
accounts,  one  in  the  Bowery  Savings  Bank,  and  the  other  in  tlie 
Seamen's  Bank  for  Savings.  In  each  of  those  accounts  he  depos- 
ited $250.  In  tlie  Bowery  Savings  Bank  the  account  was  opened, 
"Bowery  Savings  Bank,  in  account-with  Alonzo  W,  Balch  in  trust 
for  David  C.  Balch,  his  son."  In  the  Seamen's  Bank  for  Savings 
it  was,  "  Seamen's  Bank  for  Savings  in  account  with  Alonzo  W. 
Balch,  in  trust  for  David  C.  Balch."  From  the  account  in  the 
Bowery  Bank  there  was  drawn  out  $33.10  on  February  ninth, 
the  year  not  stated.  The  interest  was  credited  in  this  bank  book 
in  1874,  1876,  1879, 1881,  1891 ;  and  on  March  3,  1891,  $100  was 
deposited  and  the  account  remained  in  this  condition  until  the 
death  of  the  testator.  In  the  Seamen's  Bank  for  Savings  there  was 
withdrawn  on  July  2,  1876,  $71.88.  The  interest  was  credited  on 
this  account  from  January,  1874.  On  March  3, 1874,  $200  in  addi- 
tion was  deposited,  and  the  bank  book  was  balanced  on  January  1, 
1879,  showing  a  balance  of  $526.90.  On  February  28,  1891,  $200 
in  addition  was  deposited  and  the  account  continued  without  further 
change  to  the  death  of  the  testator.  At  the  time  these  accounts 
were  opened  the  testator  had  a  son,  David  C.  Balch,  six  years  of 
age.  This  son  died  on  February  13,  1902,  leaving  a  last  will  and 
testament  making  his  wife,  Adelaide  M.  Balch,  sole  legatee,  and 
appointing  her  executrix,  which  was  admitted  to  probate  and  letters 
testamentary  issued.  The  testator  died  on  December  21,  1903, 
leaving  a  last  will  and  testament  which  was  admitted  to  probate  and 
letters  testamentary  were  issued  to  the  United  States  Trust  Com- 
pany as  executor.  The  question  presented  is,  whether  the  appellant, 
as  executrix  of  David  C.  Balch,  is  entitled  to  the  amount  of  these 
two  deposits.     There  is  evidence  that  the  testator's  attention  was 
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called  to  these  two  bank  books  shortly  before  his  death,  and  after 
the  death  of  the  beneficiary,  but  the  testator  did  no  act  which 
Indicated  an  intention  to  revoke  the  trust.  By  this  deposit  with  the 
savings  bank  in  trust  for  the  depositor's  son  there  was  created  a  trust ; 
the  depositor  became  the  trustee,  and  the  son  the  beneficiary.  The 
accounts  were  not  active  accounts ;  <they  were  not  used  by  the  testator 
for  his  personal  deposits ;  there  was  but  one  withdrawal  from  each 
of  the  accounts,  and  but  three  additional  deposits  during  the  thirty 
years  that  tliey  were  in  existence  before  the  death  of  the  testator. 
In  the  absence  of  any  communication  of  the  existence  of  the  trust 
to  the  beneficiary,  or  any  other  act  of  the  creator  of  the  trust  to 
indicate  an  intention  to  make  the  trust  irrevocable,  these  trusts  were 
revocable  by  the  testator  at  any  time  prior  to  his  death.  {Matter 
ofTotten,  179  N.  T.  112.)  If  the  testator  had  died  before  tlie 
beneficiary,  without  revoking  the  trust,  there  could  be  no  question 
bat  that  the  beneficiary  would  have  been  entitled  to  the  amount 
deposited.  The  court  below  held  that  this  trust  was  revoked  by  the 
death  of  the  beneficiary  prior  to  the  depositor's  death.  The  whole 
question  is  discussed  and  the  various  decisions  in  this  State  upon 
this  subject  considered  in  Matter  of  Totten  {supra).  It  is  there 
said:  "When  a  deposit  is  made  in  trust  and  the  depositor  dies 
intestate,  leaving  it  undisturbed,  in  the  absence  of  other  evidence, 
the  presumption  seems  to  arise  that  a  trust  was  intended  in  order  to 
avoid  the  trouble  of  making  a  will.  *  *  *  After  much  refiec- 
tion  upon  the  subject,  guided  by  the  principles  established  by  our 
former  decisions,  we  announce  the  following  as  our  conclusion :  A 
deposit  by  one  person  of  his  own  money,  in  his  own  name  as  trustee 
for  another,  standing  alone,  does  not  establish  an  irrevocable  trust 
daring  the  lifetime  of  the  depositor.  It  is  a  tentative  trust  merely, 
revocable  at  will,  until  the  depositor  dies  or  completes  the  gift  in 
his  lifetime  by  some  unequivocal  act  or  declaration,  such  as  delivery 
of  the  pass  book  or  notice  to  the  beneficiary.  In  case  the  depositor 
dies  before  the  beneficiary  without  revocation,  or  some  decisive  act 
or  declaration  of  disaflSrmance,  the  presumption  arises  that  an  abso- 
lute trust  was  created  as  to  the  balance  on  hand  at  the  death  of  the 
depositor." 

This  decision  settles  the  disputed  question  in  relation  to  these 
savings  bank  deposits,  except  in  case  of  the  death  of  the  beneficiary 
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before  the  depositor.  The  trust  being  revocable  by  the  depositor, 
any  act  indicating  an  intention  of  the  depositor  to  revoke  it  would 
be  sufficient,  but  it  is  revocable  by  the  creator  of  the  trust,  and  if 
he  allows  the  trust  to  contrnne  after  the  death  of  the  beneficiary,  it 
would  seem  to  indicate  that  lie  intended  it  should  continue,  and 
upon  his  death  become  absolute.  The  trust,  which  is  revocable  by 
the  trustee  or  creator  of  the  trust,  continues  as  a  valid  trust  until 
by  some  act  of  the  creator  of  the  trust,  who  reserves  the  right  to 
revoke  it,  the  trust  was  revoked.  It  was  not  revocable  by  the  act 
of  any  person  except  the  creator  of  the  trust,  and  it  was  to  remdn 
a  valid  trust  if  unrevoked  at  his  death.  The  death  of  a  beneficiary 
does  not  revoke  a  trust  of  which  he  is  the  beneficiary,  and  if  a  trust 
was  created  by  the  deposit,  in  the  absence  of  any  act  of  the  testator 
indicating  an  intention  to  revoke,  the  trust  continues,  and  after  the 
death  of  the  creator  of  the  trust,  the  beneficiary,  or  his  personal 
representatives,  is  entitled  to  the  trust  fund.  In  Matter  of  Bvl- 
winkle  (107  App.  Div.  331)  the  creator  of  the  trust,  after  the  death 
of  tlie  beneficiary,  erased  the  name  of  the  beneficiary  from  the 
bank  book  and  treated  the  account  as  a  personal  account,  depositing 
and  withdrawing  moneys,  and  this  justified  the  conclusion  that  the 
creator  of  the  trust  revoked  it  before  her  death.  In  Garvey  v. 
Clifford  (114  App.  Div.  193 ;  99  N.  Y.  Supp.  555)  it  was  held 
under  the  facts  then  disclosed  that  no  trust  was  created.  It  is  said 
that  this  trust  is  tentative,  dependent  upon  the  survival  of  the  bene- 
ficiary, but  there  is  no  evidence  to  show  that  such  was  the  intention 
of  the  depositor.  He  undoubtedly  reserved  the  right  to  revoke  it 
and  to  that  extent  it  was  tentative,  but  his  failure  to  revoke  it  after 
the  death  of  the  beneficiary  of  which  he  had  knowledge  indicated 
an  intention  to  continue  it. 

I  am  also  inclined  to  think  that  it  was  error  to  exclude  the  testi- 
mony of  the  executrix  of  the  son.  The  executrix  was  called  and 
asked  as  to  communications  made  to  her  by  the  beneficiary  to  show 
that  he  liad  knowledge  of  the  existence  of  the  trust  during  his  life. 
The  fact  tliat  the  beneficiary  had  notice  of  the  existence  of  the  trust 
in  his  favor  was  a  fact  which  was  competent  evidence,  and  that  fact 
could  be  proved  by  declarations  by  the  beneficiary  indicating  that  he 
had  such  knowledge.  The  testimony  of  Adelaide  M.  Balch  was 
offered  in  behalf  of  the  estate  of  which  she  was  the  executrix.     She 
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was  not  an  adverse  party  to  the  estate  of  wliicii  she  was  executrix, 
and  if  it  was  competent  to  prove  that  her  husband  had  notice  of  the 
existence  of  this  trust,  the  fact  that  her  husband  was  dead  and  she 
was  interested  in  his  estate  would  not  make  her  testimony  invalid 
under  section  829  of  the  Code.  The  evidence  was  not  offered  to 
prove  personal  transactions  with  the  creator  of  the  trust  against  whose 
estate -a  claim  was  made,  but  a  declamtion  made  by  the  beneficiary 
to  show  that  he  had  knowledge  of  the  existence  of  the  trust. 
I  think,  therefore,  that  this  order  should  be  reversed. 

Order  aflirmed,  with  costs. 


Ha«ki8   B.   Goldman,    Kespondent,    v.   Frank  G.   Swabtwout, 

Appellant. 

First  Department,  January  25,  1907. 

Trial  —  tender  by  defendant  with  payment  into  court  —  when  Judgement 
fbr  amount  of  tender  with  costs  not  authorized  —  appeal  —  reversal 
after  submission  of  case  on  erroneous  theory. 

When  before  action  brought  to  recover  the  value  of  stock  alleged  to  have  been 
intrusted  to  defendant  for  sale,  the  defendant  tenders  the  proceeds  of  the  sale 
and  on  the  refusal  of  the  tender  deposits  the  sum  in  court,  the  defendant  is 
entitled  to  a  verdict  if  the  plaintiff  fails  to  establish  a  right  to  more  than  the 
sum  tendered. 

When  the  plaintiff  fails  to  recover  more  than  the  tender,  he  is  not  entitled  to  costs. 

Under  such  circumstances  the  defendant  is  entitled  to  prove  the  tender  and 
deposit  aa  a  defense  of  payment,  and  when  the  court  rejects  such  evidence  and 
charges  that  the  jury  is  to  render  a  verdict  for  the  amount  of  the  tender  if 
that  be  found  to  be  the  amount  the  defendant  received  for  the  stock,  or  a  verdict 
for  a  larger  amount  if  a  larger  amount  were  received,  the  case  is  submitted 
upon  an  erroneous  theory,  and  a  verdict  for  the  amount  of  the  tender  with 
costs  will  be  reversed,  although  the  defendant  took  no  exception  to  the  charge. 
The  error  is  available  under  an  exception  to  the  denial  of  a  motion  for  a  new 
trial  on  the  ground  that  the  verdict  was  contrary  to  law. 

Appeal  by  the  defendant,  Frank  G.  Swartwout,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  25th  day  of 
April,  1906,  upon  the  verdict  of  a  jury,  and  ako  from  an  order 
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entered  in  said  clerk's  ofBce  on  the  27th  day  of  April,  1906,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

James  C.  Bushby,  for  the  appellant. 

Nathan  D,  Stenij  for  the  respondent, 

Lambert,  J. : 

The  defendant  in  this  action  appears  to  have  been  intrusted  with 
certain  shares  of  the  stock  of  the  Scarsdale  Water  Company,  with 
authority  to  sell  the  same  for  the  plaintiflF  and  his  wife,  at  a  price 
not  less  than  fifty  dollars  per  share.  The  cause  of  action  originally 
pleaded  involved  eight  shares,  but  it  subsequently  appearing  that 
seven  of  these  shares  belonged  to  the  plaintiflf  s  wife,  the  action  was 
continued  only  as  to  the  single  share  owned  by  the  plaintiff.  The 
defendant  sold  this  share  of  stock,  with  others,  and  the  plaintiff  brings 
this  action  to  recover  one  hundred  dollars,  the  par  value  of  the  stock. 
The  defendant  claimed  to  have  sold  the  stock  for  fifty  dollars,  the 
minimum  figure  authorized,  and  it  is  not  disputed  that  he  tendered  to 
the  plaintiff  fifty-one  dollars  in  cash,  this  being  the  purchase  price 
with  interest  added,  the  defendant  having  been  prevented  by  an 
injunction  from  paying  over  the  same.  This  tender  was  refused. 
These  facts  were  set  out  in  the  answer,  and  it  was  alleged  that  this 
amount  had  been  paid  into  court,  and  remained  there  subject  to  the 
plaintiff's  acceptance.  Upon  the  trial  the  defendant  offered  evi- 
dence tending  to  prove  the  payment  of  the  fifty-one  dollars  into 
court,  but  on  the  plaintiff  objecting  that  such  evidence  was  "incom- 
petent, irrelevant  and  immaterial,"  the  court,  without  ruling  other- 
wise, said  :  "  It  is  not  necessary.  All  this  jury  will  have  to  pass 
upon  is  the  amount  the  stock  sold  for."  In  its  charge  the  court 
submitted  this  single  question,  whether  the  defendant  sold  the 
stock  for  fifty  dollars,  as  he  claimed,  or  whether  he  had  received 
seventy-five  dollars,  as  the  plaintiff  alleged  the  defendant  had  stated 
to  him,  and  the  court  said  :  "If  it  is  $75  then  you  are  to  render 
a  verdict  for  $89.4:0,  being  the  amount  with  interest ;  but  if  it  was 
$50,  then  because  of  the  tender  made  in  this  case,  which  stops 
the  running  of  interest,  you  are  to  render  a  verdict  for  $50." 

The  defendant's  counsel  moved  for  a  new  trial,  on  the  grounds 
that  the  verdict  ^^  is  contrary  to  the  evidence,  contrary  to  the  weight 
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of  evidence  and  contrary  to  law,"  without  making  any  objection 
or  exception  to  the  cliarge  of  the  court  in  submitting  the  question. 
The  result  is  that  the  defendant,  who  has,  under  the  verdict,  dis- 
charged all  of  the  duties  and  obligations  which  he  owes  to  the  plain- 
iiSj  is  confronted  with  a  judgment  for  costs  in  the  sum  of  $137.82, 
a  manifest  injustice,  which  it  is  the  duty  of  this  court  to  prevent. 

This  is  not  the  case  of  a  tender  after  the  bringing  of  the  action, 
as  provided  for  by  sections  731  to  734  inclusive  of  the  Code  of  Civil 
Procedure ;  it  is  a  common-law  tender.  The  defendant,  before  any 
action  was  brought,  tendered  the  plaintiff  the  amount  which  he  had 
received  for  the  stock,  together  with  interest,  and  this  tender  was 
rejected.  These  facts  were  pleaded  and  sought  to  be  proved  upon 
the  trial ;  and  the  answer  further  alleged  that  the  money  had  been 
paid  into  court.  When  the  defendant  offered  evidence  in  support 
of  this  proposition,  the  plaintiff  raised  objections  to  the  proof.  The 
court  suggested  that  it  was  unnecessary,  evidently  intending  to  take 
judicial  notice  of  the  fact  of  the  deposit,  as  he  did  in  his  charge  to 
the  jury ;  and  for  this  he  had  some  warrant.  (17  Am.  &  Eng.  Ency. 
of  Law  [2d  ed.],  926  ;  16  Cyc.  916.) 

Under  this  situation  of  affairs  the  defendant  was  entitled  to  the 
benefit  of  his  defense  of  a  tender  in  liquidation  or  payment  of  the 
debt  in  suit.  In  contemplation  of  law  the  defendant  had  relin- 
quished all  claim  to  the  fifty-one  dollars ;  that  belonged  of  right  to 
the  plaintiff.  It  had  been  offered  to  him,  and  the  offer  had  been 
kept  good  by  the  defendant  surrendering  the  fund  to  the  court  in 
behalf  of  the  plaintiff ;  and  as  the  latter  failed  to  establish  a  right 
to  more  than  the  sum  which  the  defendant  conceded  to  be  due  the 
defendant  was  entitled  to  a  verdict.  Under  the  circumstances  of 
this  case  he  had  a  right  to  assume  that  the  verdict  of  the  jury  sus- 
taining his  contention  would  be  in  his  favor ;  and  his  failure  to  take 
exception  to  the  direction  of  the  court  to  find  a  verdict  for  fifty  dol- 
lars, if  they  found  with  the  defendant's  contention,  ought  not  to  be 
permitted  to  deprive  him  of  his  rights.  The  plaintiff  acquiesced  in 
the  charge,  which  assumed  the  deposit ;  and  the  injustice  to  the 
defendant  is  due  merely  to  the  error  of  the  court  in  excluding  all 
consideration  of  the  tender.  The  defendant  had  paid  to  the  plain- 
tiff, in  contemplation  of  law,  all  that  was  due  him.  (Becker  v.  Boon^ 
61  N.  Y.  317,  322;  Wilson  v.  Dorari,  110  id.  101,  106,  107,  and 
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authorities  there  cited.)  If  the  money  was  in  the  hands  of  the  court 
(and  thia  was. assumed  bj  the  court  and  acquiescod  in  by  the  plain- 
tiff), it  belonged  to  the  plaintiff,  and  the  defendant  could  not  take 
it  away  from  him,  no  matter  what  the  result  of  the  trial.  The 
defendant,  therefore,  owed  to  the  plaintiff  nothing,  and  yet  by  the 
judgment  entered  upon  the  verdict  he  is  charged  with  costs  far 
in  excess  of  the  amount  claimed;  be  is  punished,  while  having 
discharged  every  duty  which  he  owed  to  the  plaintiff. 

The  verdict  is,  in  form,  contrary  to  law,  and  the  judgment  based 
upon  that  verdict  cannot  stand  without  working  such  a  wrong  that 
it  would  be  a  shock  to  our  sense  of  justice.  The  case  was  submitted 
to  the  jury  upon  an  erroneous  theory,  and  in  such  a  case  we  are  not 
limited  by  the  fact  that  the  defendant  failed  to  take  an  exception  to 
the  charge  {Leach  v.  WilliamSj  12  App.  Div.  173, 175 ;  Vbrce  v. 
Oppenheim^  37  id.  69) ;  it  is  enough  that  he  moved  for  a  new  trial 
upon  the  ground  tliat  the  verdict  was  contrary  to  law,  and  excepted 
to  the  denial  of  that  motion. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Pattebson,  p.  J.,  Ingbaham,  McLaughlin  and  Houghton,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.     Order  tiled. 


Andrew  W.  MoCann,  Respondent,  u  Intebusban  Stbeet  Rail- 
way Company,  Appellant. 
First  Department,  January  35,  1907. 
Kegligence  —  ix^ury  to  motorman  by  ''  plow  ^  of  car  catching  in  alot  rail. 

A  recovery  for  aq  injury  to  a  motorman  from  the  sudden  stopping  of  his  car 
cannot  be  sustained  on  the  theory  that  the  accident  was  caused  by  the  negli- 
gence of  the  defendant  in  failing  to  furnish  safe  appliances  where  the  car 
was  stopped  by  the  *'  plow/'  which  connected  the  car  with  the  underground 
cable,  catching  in  the  slot  rail,  due  to  the  fact  that  the  rail  had  closed  up  so  that 
the  slot  for  a  short  distance  was  but  one-half  inch  in  width  instead  of  the  usual 
three-quarters.  The  defendant  cannot  be  charged  with  negligence  in  failing 
to  anticipate  that  such  an  accident  might  occur,  even  if  it  had  notice  of  the 
defect  in  the  rail. 
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Appeal  by  the  defendant,  the  Interurban  Street  Eailway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  9th  day  of  March,  1906,  upon  the  verdict  of  a  jury 
for  $2,500,  and  also  from  an  order  entered  in  said  clerk's  office  on* 
the  2d  day  of  March,  1906,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

John  V.  Bov/oieVj  Jr.,  for  the  appellant. 

Oscar  A.  CcmipbeU^  for  the  respondent. 

Lambert,  J. : 

The  plaintiff  was  injured  in  an  accident  upon  the  defendant's  car 
on  the  15th  day  of  December,  1902.  He  was  employed  as  a  motor- 
man,  and  on  the  day  in  question  was  sent  ont  on  a  light  four- 
wheeled  car.  The  car  had  been  newly  equipped  with  a  plow,  a 
device  which  passes  through  the  slot  rail  in  the  center  of  the 
defendant's  tracks,  transmitting  the  electric  current  from  the  cable 
below  to  the  motor  on  the  car.  No  defect  is  suggested  in  this 
plow ;  it  is  stated  •  only  that  it  is  thicker  at  the  point  where  it 
passes  through  the  slot  rail  than  an  old  one.  The  accident 
occurred  at  or  near  the  intersection  of  North  Moore  street  and 
West  Broadway,  in  the  borough  of  Manhattan,  and  the  negligence 
alleged  is  a  failure  on  the  part  of  the  defendant  to  provide  suitable, 
safficient  and  safe  appliances,  place  to  work,  roadbed  and  con- 
nections thereto,  and  track,  and  that  the  defendant  had  notice  of 
these  defects. 

The  plaintiff's  story  (and  he  does  not  call  the  conductor  of  the 
car  or  any  other  person  wiio  is  alleged  to  have  seen  the  accident) 
is  to  the  effect  that  on  the  morning  of  the  day  mentioned,  at  six- 
fifty,  he  was  approaching  the  street  intersection,  running  down 
grade  with  the  current  shut  off ;  that  he  saw  a  fire  marker,  and  that 
Qnder  the  rules  of  the  company  it  was  his  duty  to  bring  his  car 
to  a  full  stop ;  that  he  was  applying  his  brake,  and  had  his  weight 
upon  his  right  arm,  and  that  while  endeavoring  to  bring  his  car  to  a 
standstill,  the  car  stopped  suddenly,  throwing  him  against  the  gate, 
resnlting  in  the  injuries  for  which  he  is  seeking  to  recover.  He 
made  no  es^amination  of  his  car  or  of  the  track  at  the  time  of  the 
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accident.  He  says  be  stood  there  with  his  car  for  a  little  time,  and 
then  went  on  his  way,  running  the  car  until  about  four  o'clock  in 
the  afternoon ;  that  on  his  second  trip  back,  at  about  nine-thirty,  he 
got  off  his  car  at  the  point  of  the  accident  to  find  out  the  canse,  and 
^discovered  tliat  the  slot  rail  had  closed  up  to  such  an  extent  that 
for  a  distance  of  two  feet  and  a  half  the  opening  was  only  about 
half  an  inch,  whereas  at  other  points  it  was  about  three-quarters  of  an 
inch.  These  measurements  do  not  appear  to  be  very  accurate.  He 
says  that  at  the  narrow  place  he  could  only  pass  one  finger  throngh 
the  slot,  while  at  the  other  points  he  could  insert  two  fingers,  but 
he  does  not  say  how  much  room  there  was  outside  of  the  single 
finger,  or  how  tightly  the  two  fingers  were  pressed.  He  says  that 
the  plow  was  about  half  an  inch  in  tliickness  where  it  passed 
through  the  slot,  and  that  if  this  had  been  a  heavy  car  it  would 
have  passed  through  without  a  jar ;  and  while  ho  must  have  started 
his  car  from  a  standstill,  on  resuming  his  journey,  he  makes  no 
mention  of  experiencing  any  difficulty  in  starting  the  car  or  in 
operating  it  over  this  same  place  during  the  day.  According  to  his 
own  estimates,  the  space  was  about  half  an  inch  wide,  and  the  plow 
was  likewise  half  an  inch  wide,  and  there  is  the  intimation  tliat 
there  would  have  been  no  difiiculty  except  that  the  defendant  had 
equipped  the  car  with  a  new  plow.  The  plaintiff's  own  testimony 
indicates  clearly  that  he  had  no  intimation  of  the  cause  of  the 
trouble  at  the  time  of  the  accident,  and  he  did  not  then  look  to  the 
condition  of  the  tracks  or  the  groove  rail,  but  when  passing  along 
on  his  second  trip  at  nine-thirty  he  got  off  the  car  and  found  this 
alleged  defect,  which,  he  testified,  over  the  defendant's  objection 
and  exQeption,  was  in  the  same  condition  as  at  the  time  of  the  acci- 
dent, although  he  was  shown  not  to  have  known  anything  aboat  its 
condition  at  that  time. 

Where  is  the  actionable  negligence?  What  man  of  ordinary 
pnidence  and  care,  looking  upon  this  alleged  defect,  would  antici- 
pate the  accident,  or  one  of  a  similar  character?  Actionable  negli- 
gence is  not  predicated  upon  what  we  might  see  could  have  been 
done  to  prevent  the  accident,  after  the  accident  had  happened,  but 
upon  the  degree  of  care  which  ordinarily  prudent  men,  looking  at 
the  situation  before  the  accident  had  happened,  would  say  was 
likely,  in  the  exercise  of  ordinary  care,  to  occur.     And,  in  the  light 
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of  this  evidence,  what  man  of  ordinary  care,  knowing  the  equip- 
ment of  these  cars,  and  looking  at  this  alleged  defect,  would  antici- 
pate that  it  would  result  in  causing  a  sudden  stopping  of  a  car  and 
producing  injury  ?  The  plaintiflE  had  had  twenty-five  years'  expe- 
rience in  running  cars,  and  several  years  as  a  motorman ;  but  it  does 
not  appear  to  have  suggested  itself  to  his  mind  that  the  slot  rails  were 
out  of  order  until  several  hours  after  the  accident,  ^nd  tlien  he  was 
obliged  to  leave  his  car  to  discover  the  defect ;  and  the  defect,  if  it 
in  fact  existed,  was  so  slight  that  the  plaintiflE  tells  us  it  would 
not  have  jarred  a  heavy  car,  while  his  own  car  appears  to  have  been 
operated  through  the  same  place  all  during  the  day,  and  to  have 
been  started  without  diflSculty  (for  none  is  suggested)  from  the  very 
point  where  it  came  to  a  sudden  standstill.  Assuming,  as  we  may, 
in  the  light  of  the  verdict  of  the  jury,  that  this  accident  resulted 
from  the  closing  up  of  the  slot,  the  facts  do  not  justify  the  conclu- 
8ion  of  negligence  on  the  part  of  the  defendant.  If  the  slot  had 
been  one-sixteenth  of  an  inch  wider  than  it  was,  or  if  the  plow 
which  was  in  use  had  been  worn  slightly,  an  accident  such  as  is 
described  could  not  have  happened,  and  to  say  that  the  defendant 
owed  a  degree  of  care  which  should  have  discovered  and  remedied 
Bo  slight  a  defect —  that  it  should,  in  the  exercise  of  reasonable  care, 
have  anticipated  that  the  defect  would  result  in  this  or  a  similar 
accident  —  is  carrying  the  doctrine  of  negligence  to  the  point  of 
absurdity. 

It  is  true,  of  course,  that  there  was  some  very  loose  testimony  on 
the  part  of  an  ex-employee,  to  the  eflFect  that  he  had,  while  employed 
as  a  starter,  with  some  duty  to  report  defects,  been  told  by  an 
inspector  some  days  before  the  accident,  and  again  on  the  morning 
of  the  accident,  that  there  was  a  defect  in  the  slot  rail  in  the  vicinity 
where  this  accident  occurred.  But  the  person  who  is  alleged  to 
have  made  this  report  was  not  produced,  nor  was  the  point  defi- 
nitely fixed,  and  at  most  it  could  only  go  to  the  question  of  notice. 
As  we  have  seen,  if  the  situation  had  been  called  to  the  attention  of 
the  defendant,  there  was  nothing  from  which  reasonable  minded 
men  would  have  been  led  to  believe  that  the  accident  described  in 
the  testimony  would  result.  Indeed,  H  the  plaintiflE  himself,  with 
all  his  experience,  had  seen  the  slot,  as  it  may  be  assumed  to 
have  been  at  the  moment  of  the  accident,  is  it  probable  he  would 
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have  anticipated  that  it  would  impede  the  running  of  the  car  and 
cause  it  to  stop  suddenly  ?  He  knew,  in  a  general  way,  that  the 
plow  required  about  \}gkii  an  inch  of  space ;  he  would  have  seen  that 
the  slot  was  about  half  an  inch  wide,  and  knowing  that  cars  had 
operated  over  it  the  day  before,  he  would  scarcely  feel  that  the 
company  was  negligent  in  not  opening  the  slot  to  the  full  width,  aft 
it  was  found  in  other  places.  And  if  the  plaintiflp  would  not  regard 
it  as  negligent  before  the  happening  of  the  accident,  he  is  in  no 
better  position  after  the  accident  has  happened.  It  is  reasonable 
care  which  the  law  demands  as  between  the  master  and  servant ; 
and  because  there  is  no  evidence  in  this  case  to  show  that  the  defend- 
ant had  failed  to  exercise  that  reasonable  care  in  its  equipment, 
construction  and  maintenance,  there  was  no  question  for  the  jnry, 
and  it  was  error  to  permit  them  to  speculate  upon  the  question. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Inoraham  and  McLaughlin,  JJ.,  concurred ;  Patterson,  P.  J., 
and  Houghton,  J.,  concurred  in  result. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.     Order  filed. 


The  People  of  the  State  of  New  York  ex  rel.  Hugh  F.  Maguire, 
Relator,  v.  Theodore  A.  Bingham,  as  Police  Commissioner  of 
the  City  of  New  York,  Respondent. 

First  Department,  January  25,  1907. 

Municipal  corporations  —  certiorari  to  review  dismissal  of  police  officer 
—  evidence  insufficient  to  show  misconduct  of  officer. 

When  on  certiorari  to  review  the  dismissal  of  a  police  officer  in  the  city  of  New 
York  for  conduct  unbecoming  an  officer,  it  appears  that  the  relator  was  dis- 
charged for  accepting  money  in  violation  of  rule  22  of  the  Police  Manual,  and  the 
only  evidence  in  support  of  the  charge  was  the  fact  that  a  witness  whose  son 
had  been  arrested  by  the  relator  had  threatened  to  get  even  with  him,  and  had 
under  an  agreement  with  the  police  inspector  thrust  money  into  the  relator's 
hand  while  the  latter  was  on  duty  and  immediately  ran  away  and  boarded  a 
car,  the  dismissal  is  not  warranted  by  the  evidence  and  the  relator  is  entitled 
to  reinstatement. 
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Certiobari  issued  out  of  the  Supreme  Court  and  attested  on  the 
4th  day  of  January,  1906,  directed  to  Theodore  A.  Bingham,  as 
commissioner  of  police  of  the  police  department,  of  the  city  of  New 
York,  directing  him  to  certify  and  return  to  the  ofBce  of  the  clerk 
of  the  county  of  New  York  all  and  singular  the  proceedings  had 
by  his  predecessor,  William  McAdoo,  in  relation  to  the  removal  of 
tlie  relator  from  the  police  force  of  said  city. 

Jacob  House,  for  the  relator. 
Theodore  Conrioly,  for  the  respondent. 

Lambert,  J. : 

The  relator  was  charged  with  conduct  unbecoming  an  officer,  the 
specifications  being  as  follows : 

^^ First.  Said  Patrolman  Hugh  F.  Maguire,  of  the  twenty-fifth  Pre- 
cinct, did,  at  about  9.30  a.  m.,  September  23,  1905,  at  the  northwest 
comer  of  East  Eleventh  Street  and  Third  Avenue,  wilfully  and 
wrongfully  advise  one  Maurice  McMahon,  of  206  East  One  hun- 
dred and  twentynsixth  street,  to  pledge  a  watch  which  tlie  said 
McMahon's  son,  Maurice  McMahon,  Jr.,  had  found  in  the  public 
street,  and  to  give  Patrolman  David  Isenberg,  of  the  Twenty-fifth 
Precinct,  five  dollars  from  the  amount  borrowed  on  said  watch. 

^^  Second,  Said  Patrolman  Hugh  F.  Maguire,  by  arrangement 
with  one  Maurice  McMahon,  of  206  East  One  hundred  and  twenty- 
sixth  street,  met  the  said  McMahon  at  the  southeast  corner  of 
Seventy-first  street  and  First  Avenue  at  about  8.20  p.  m.,  September 
23, 1905,  and  did  then  and  there  accept  a  five  dollar  bill  from  the  said 
Maurice  McMahon  in  violation  of  Rule  22  of  the  Police  Manual." 

Beyond  the  fact  that  Maurice  McMahon,  Jr.,  did  find  a  watch 
and  a  sum  of  money  in  the  public  street,  there  is  not  a  particle  of 
evidence  in  support  of  the  first  specification,  and  the  dismissal  can- 
not stand  upon  such  specification..  It  is  needless  to  say  that  where 
an  officer  is  entitled  to  a  trial  as  a  condition  of  removal,  it  is  neces- 
sary that  there  shall  be  some  evidence  in  support  of  the  findings  of 
the  commissioner. 

The  undisputed  facts  in  reference  to  the  second  specification  are 
that  the  relator  and  another  officer,  one  Isenberg,  arrested  Maurice 
App.  Div.— Yoi.  CXVII.        13 
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McMahon,  Jr.,  on  suspicion  that  lie  had  been  guilty  of  larceny. 
The  boy  was  taken  to  the  station  house  and  locked  up  over  night, 
and  the  following  morning  he  was  arraigned  before  the  Children's 
Court  and  discharged,  no  direct  evidence  being  adduced  against 
him.  Maurice  McMahon,  the  boy's  father,  who  had  known  the 
relator  for  twenty-five  years  or  more,  and  had,  up  to  this  time,  been 
friendly  with  him,  met  him  and  asked  about  the  arrest  of  his  son, 
having  in  the  meantime  retained  a  lawyer  in  his  behalf.  The  father 
testified  as  follows:  "The  defendant  and  his  friend  came  along. 
1  said,  *  You  know  my  boy ;  you  had  no  right  to  arrest  him ;  is  there 
a  chance  of  getting  him  out  ? '  He  said,  '  Yes.'  I  said,  '  What  has 
he  done  ? '  He  said,  ^  It  doesn't  amount  to  anything ;  he  has  jnst 
got  a  watch  and  some  money.'  He  said  there  wasn't  anything  to  the 
charge  against  the  boy.  1  said,  '  I  wished  I  knew  that  for  I  have 
engaged  a  lawyer  for  $5.'  He  said,  '  You  did  not  need  a  lawyer ; 
the  boy  will  be  discharged.'  I  said,  *  I  will  get  even.'  When  the 
boy  was  discharged  I  signed  a  note,  a  receipt  for  a  ring  and  $12. 
He  gave  it  to  me  in  my  hand.  In  the  meantime  the  lawyer  came 
out  and  says,  ^  The  boy  has  $12  on  him ;  don't  I  get  my  share  ? ' 
I  said,  *  I  don't  care  who  gets  it.'  I  said,  ^  I  want  the  boy.'  The 
boy  came  out  and  I  got  the  watch  from  the  boy,  and  the  boy  said, 
^T  tell  you  what  you  can  do ;  pawn  the  watch  and  let  me  have 
five.'^  I  said  to  the  boy,  *  I  will  do  that'  This  officer  had  no  right 
to  arrest  my  boy,  and  I  came  down  and  seen  Mr.  Brooks  and  this 
gentleman  and  told  them  I  was  going  to  give  Maguire  $5  at  8  o'clock 
and  I  told  them  where.  They  told  me  they  would  be  up  there  at 
8  o'clock  and  give  me  the  $5.  I  went  up  there  at  8  o'clock  and  got 
the  money  and  he  walked  past  me  and  I  went  after  him  and  put  the 
five  dollars  in  his  hand.  He  said,  *  What's  this?'  I  said  nothing 
and  went  over  and  took  a  car." 

It  seems  from  the  evidence  that  upon  the  boy  being  discharged, 
and  after  McMahon  had  threatened  to  get  even,  he  inquired  of  the 
relator  where  he  was  going  to  be  that  evening  and  was  told  that  he 
had  an  appointment  with  a  man  at  Seventy-fifth  street  and  Avenue  A 
at  eight  o'clock.  With  this  information  in  his  possession  McMahon 
went  to  Inspector  Walsh  and  reported  that  he  was  going  to  give 
Maguire  five  dollars.  The  inspector  furnished  the  money,  which 
McMahon  forced  into  the  hands  of  the  relator  and  then,  as  he  says. 
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"ran  and  took  a  car,"  giving  the  relator  no  opportunity  to  refuse 
the  money.  In  pursuatiee  of  the  plan  the  inspector  came  upon  the 
relator  soon  afterward,  who  at  once  admitted  that  he  had  the  money, 
and  explained  the  facts,  and  tiiese  are  in  nowise  disputed ;  on  the 
contrary,  are  strongly  corroborated.  We  look  in  vain  for  any  evi- 
dence that  the  relator  accepted  this  money ;  it  was  placed  in  his 
hand  by  a  man  who  had  pretended  to  be  his  friend,  and  who  ran  away 
without  making  any  explanation.  The  relator  made  no  attempt  to 
deny  that  he  had  the  money.  He  has  always  told  a  straightforward 
story  in  relation  to  it,  in  entire  harmony  with  McMahon's  own  version 
of  the  occurrence.  The  whole  transaction  appears  to  have  been 
worked  up  for  the  purpose  of  carrying  out  the  threat  of  McMahon 
to  get  even  with  Magnire  for  arresting  his  son.  The  evidence  nega- 
tives the  proposition  that  the  money  was  received  in  violation  of 
mle  22  of  the  Police  Manual,  or  of  section  306  of  the  Greater  New 
York  charter,*  and  it  fails  to  establish  the  second  specilication  of  the 
charge. 

Under  the  conceded  facts  the  relator  did  not  accept  the  five-dollar 
bill;  he  did  not  take  it  and  turn  it  to  his  own  purposes  as  a  matter 
of  freewill  at  all;  it. was  forced  upon  him  without  explanation. 
It  is  not  pretended  that  it  came  to  him  in  pursuance  of  any  previous 
arrangement  or  understanding,  expressed  or  implied,  and,  so  far  as 
we  know,  it  may  have  been  l\is  intention  to  restore  the  money  as 
soon  as  he  met  McMahon.  He  was  in  the  discharge  of  his  duty  at 
the  time  the  money  was  placed  in  his  hand  ;  he  was  at  the  point 
mentioned  in  pursuance  of  an  arrangement  to  meet  a  man  who  was 
to  give  him  information  in  reference  to  a  burglary,  and  he  appears 
to  have  been  the  victim  of  a  malicious  desire  on  the  part  of 
McMahon  for  revenge. 

The  determination  of  the  police  commissioner  not  being  sup- 
ported by  evidence,  the  proceedings  should  be  annulled  and  the 
relator  reinstated,  with  costs. 

Patterson,  P.  J.,  Ingraham,  McLaughlin  and  Houghton,  JJ., 
concurred. 

Proceedings  annulled  and  relator  reinstated,  with  costs.  Order 
filed. 

♦  Laws  of  1901,  chap.  466.—  [Rep. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Joseph 
Klein,  Appellant,  Impleaded  with  Abbaham  Cohen,  Defendant. 

First  Department,  January  26,  1907. 

Grime—  ^and  larceny  in  the  second  degree  —  conviction  of  one  aiding 
in  larceny  sustained. 

The  defendant  was  indicted  with  another  for  the  crime  of  grand  hirceny.  On 
the  trial  it  appeared  that  the  defendant  did  no  physical  act  in  consummation 
of  the  larceny,  which  consisted  in  opening  a  woman's  purse  and  taking  money 
therefrom  while  she  was  standing  in  a  crowd.  The  evidence  showed  that  the 
defendant  and  his  companion  had  been  conferring  together  and  acting  in  a  sus- 
picious manner  and  that  the  defendant  closely  followed  his  companion  when 
the  latter  opened  the  pocket  book.     On  the  whole  evidence, 

Held,  that  judgment  of  conviction  should  be  affirmed. 

McLaughlin,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Joseph  Klein,  from  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace  in  and  for  the  county  of 
New  York,  rendered  on  the  20th  day  of  August,  1906,  convicting 
the  said  defendant  of  the  crime  of  grand  larceny  in  the  second  degree. 

John  Ji.  Jleimehnan,  for  the  appellant. 

Hohert  S.  Johnstone^  for  the  respondent. 

Lambert,  J. : 

The  appellant  was  indicted  with  one  Abraham  Cohen  in  the  Court 
of  General  Sessions,  charged  with  the  crime  of  grand  larceny  in  the 
second  degree.  They  were  both  convicted,  the  defendant  Klein 
alone  appealing.  It  is  urged  on  the  part  of  the  appellant  that  the 
learned  court  erred  in  submitting  the  case  against  Klein  to  the  jury, 
and  while  it  must  be  admitted  that  the  evidence  was  not  as  con- 
clusive as  might  be  desired  in  a  case  of  this  character,  we  are  of 
opinion  that  it  was  not  error  to  submit  the  question  of  guilt,  and 
that  the  evidence  is  sufficient  to  support  the  judgment  of  conviction. 

The  evidence  shows  that  one  Antoinette  Bally,  the  complaining 
witness,  was  upon  one  of  the  public  highways  of  the  city  on  the 
16th  day  of  July,  1906,  watching  a  parade  to  celebrate  an  Italian 
holiday.  The  defendant  Cohen  approached  her,  put  his  hand  into 
her  parse  and  extracted  a  five-dollar  bill,  and  was  arrested  by 
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Policeman  Bonanno  while  engaged  in  the  act.  Sirnultaneonsly  the 
defendant  Klein,  who  was  immediately  behind  the  complaining  wit- 
ness, and  within  two  feet  of  her,  was  arrested  by  Officer  De  Guida. 
Cohen  was  convicted,  and  does  not  appeal.  Officer  Bonanno  testi- 
fies that  he  was  on  duty  on  One  Hundred  and  Fifteenth  street,  near 
Second  avenue,  with  Officer  De  Guida,  when  they  saw  the  defend- 
ants Cohen  and  Klein  standing  there  and  acting  in  a  suspicious 
manner ;  that  these  officers  watched  the  two  for  about  ten  minutes ; 
that  the  complaining  witness  and  two  or  three  other  women  passed 
along,  and  that  the  witness  saw  Cohen  follow  the  women,  and  '^  the 
big  one  (Klein)  right  after  him ; "  that  the  officers  crossed  the  street 
and  the  witness  saw  Cohen  with  his  hand  in  the  woman's  bag  and 
grabbed  him,  the  latter  dropping  a  five-dollar  bill,  which  was  recog- 
nized as  belonging  to  the  complaining  witness.  The  defendants  had 
been  talking  together ;  were  walking  in  the  opposite  direction  and 
talking,  and  Cohen  turned  to  go  in  the  opposite  direction  and  Klein 
followed  him,  and  was  immediately  back  of  and  in  supporting  dis- 
tance of  Cohen  when  the  latter  opened  the  purse  and  took  the 
money,  and  while  it  is  true  that  Coheji  denied  knowing  the  defend- 
ant Klein,  the  credibility  of  his  evidence,  in  view  of  the  conceded 
facts,  was  one  for  the  jury.  Klein  is  not  shown  to  have  raised  his 
hand  or  to  have  done  any  physical  act  in  consummation  of  the 
crime,  but  he  was  in  a  position  to  do  so ;  his  act  in  following  the 
defendant  Cohen,  talking  with  him  up  to  the  very  moment  of 
the  crime,  and  the  fact  that  he  had  changed  his  course  apparently 
for  the  very  purpose  of  being  at  hand,  in  connection  with  the  other 
circumstances,  is  sufficient  to  support  the  verdict  in  this  case. 

"We  do  not  find  error  in  the  charge ;  the  trial  court  has  a  right  to 
discuss,  temperately,  the  conditions  which  are  of  common  knowledge 
in  relation  to  the  commission  of  crime,  for  the  purpose  of  impress- 
ing a  duty  upon  the  jury,  and  we  are  of  opinion  that  the  court  waa 
well  within  its  discretionary  powers  in  the  language  used  in  the 
charge,  to  which  no  exception  was  taken.     It  is  true,  of  course,  in 
a  criminal  case  this  court  is  not  necessarily  limited  to  the  con- 
sideration of  exceptions,  but  where  there  is  a  mis-statement  of  the 
law,  and  the  question  goes  merely  to  the  discussion  of  the  court,  it 
will  rarely  avail  to  overrule  a  judgment  of  conviction ;  certainly 
not  where  the  charge  is  criticised  for  no  other  defect  than  that  of 
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calling  attention  to  abuses  well  known  to  exist,  and  which  it  is  the 
policy  of  the  law  to  prevent,  so  far  as  possible,  by  the  administration 
of  justice. 

The  judgment  should  be  affirmed. 

Ingbaham  and  Houghton,  JJ.,  concurred ;  Pattkbson,  P.  J^ 
concurred  in  result :  McLaughlin,  J.,  dissented. 

McLaughlin,  J.  (dissenting) : 

I  dissent.  The  only  evidence  in  this  case  to  connect  the  appel- 
lant Klein  with  the  crime  charged,  or  by  which  an  intention  to  par- 
ticipate in  the  larceny  may  be  shown,  is  to  the  effect  that  Klein  was 
first  seen  to  walk  in  an  easterly  direction  along  One  Hundred  and 
Fifteenth  street,  about  twenty  feet  from  the  corner,  stop  and  retrace 
his  steps ;  that  he  was  then  accosted  by  defendant  Cohen,  and  the 
two  talked  together  for  ten  minutes;  that  Antoinette  IJally  passed, 
accompanied  by  two  or  three  other  women,  pushed  on  "  one  side  and 
the  other  side  "  by  the  crowd  there  gathered  to  witness  the  Italian 
festival  then  in  progress ;  that  Cohen  followed  the  woman,  with 
appellant  Klein  "  right  after  him ; "  that  Cohen  was  seen  to  put  his 
hand  in  the  woman's  handbag,  and,  being  seized  by  witness  Bonanno, 
dropped  the  five-dollar  bill ;  that  at  this  time  appellant  Klein  was 
two  feet  back  of  them  in  the  crowd. 

The  woman,  who  testified  that  she  was  walking  in  a  "  big  crowd," 
made  no  charge  against  defendants,  having  been  unconscious  of  the 
attempted  theft  until  the  boys  were  arrested,  and  it  affirmatively 
appears  that  Klein  was  seen  to  do  no  act  of  participation  in  the  crime. 

I  am  of  the  opinion  that  evidence  of  Klein's  presence  in  the 
neighborhood  of  the  scene  of  the  crime,  in  a  crowd,  any  member  of 
which  might  have  been  similarly  accused  had  Cohen  been  seen  to 
have  previously  addressed  him,  following  a  couwevsation  of  another's 
seeking^  was  not  sufficient  under  the  circumstances  to  warrant  send- 
ing the  case  to  the  jury;  that  to  do  so  permitted  the  finding  of  a 
verdict  on  a  mere  conjecture ;  and  that  by  affirming  the  judg- 
ment, this  court  is  about  to  sanction  a  verdict  which  has  but 
conjecture  and  suspicion  to  sustain  it. 

I  think,  therefore,  that  the  judgment  should  be  reversed. 

Judgment  affirmed.     Order  filed. 
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Alfbed  S.  Brown,  Bespondent,  v,  Leb  Anna  Brown  and  Others,* 
Defendants,  Impleaded  with  Herbert  J.  Carrington  tad  Others, 
Respondents,  and  Augusta  A.  Brown,  Appellant. 

First  Department,  January  25, 1907. 

Husband  and  wife  —  ante-nuptial  agreement  —  when  agreeiment  not  in 

lien  of  dower. 

A  pecuniary  provision  made  for  the  benefit  of  an  intended  wife  must  be  made  in 
lieu  of  dower  to  bar  her  right  thereto.  Dower  is  favored  by  the  law,  and  if 
there  be  a  reasonable  doubt  as  t3  whether  an  ante-nuptial  agreement  was  made 
in  lieu  of  dower,  the  widow  will  take  both. 

When  a  man  ninety  years  of  age,  in  consideration  of  a  contract  of  marriage  made 
by  a  woman  much  younger  than  himself,  agrees  in  writing  that  his  executors 
shall  pay  a  certain  sum  to  his  intended  wife  if  he  die  within  three  years  and 
a  larger  sum  if  he  die  within  five  years,  and  that  after  his  death  she  shall  be 
paid  a  monthly  sum  for  her  support  until  the  division  of  his  estate  when  'she 
is  to  be  paid  in  full  as  her  widow's  dower  in  full,"  and  such  contract  is  fol- 
lowed by  a  ceremonial  marriage,  the  ante-nuptial  agreement  should  not  be 
construed  to  have  been  made  in  lieu  of  dower  and  the  widow  is  entitled  both 
to  the  dower  and  the  provisions  of  the  contract. 

(Per  Ingrahaic,.  J.):  The  only  e£Fect  of  the  acceptance  of  the  provisions  of  the 
ante-nuptial  agreement  by  the  widow  was  to  postpone  her  right  to  dower  until 
final  division  of  the  estate,  and  when  the  will  is  invalid  for  unlawfully  suspend- 
ing power  of  alienation,  the  estate  becomes  at  once  divisible,  the  widow's  right 
to  the  annuity  ceases  and  she  is  entitled  to  her  dower. 

Patterson,  P.  J.,  and  Houohton,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Augusta  A.  Brown,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff 
and  certain  of  the  defendants',  entered  in  tiie  office  of  the  clerk  of 
the  county  of  New  York  on  the  2lBt  day  of  June,  1905,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York  Special 
Term,  in  a  partition  suit,  denying  to  said  defendant  dower  or  a  share 
in  the  personal  property  of  her  deceased  husband. 

Louis  J.  AUkrug^  for  the  appellant. 

Joseph  Fettretch^  for  the  respondents. 

Lambebt,  J. : 

Paul  S.  Brown  died  on  the  30th  day  of  August,  1901,  intestate  as 
to  the  property  involved  in  this  action.     On  the  10th  day  of  July 
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1901,  Mr.  Brown  entered  into  an  agreement  with  the  defendant 
Augusta  A.  Brown,  which  was  followed  by  a  ceremonial  marriage 
on  the  twenty-fourth  day  of  August  in  the  same  year.  He  was  at 
that  time  about  ninety  years  of  age,  in  the  full  possession  of  his 
faculties,  so  far  as  appears  from  the  evidence  in  this  case,  and  on 
the  date  of  the  agreement  he  wrote  out  and  the  parties  subscribed 
Jie  following  contract : 

"  This  agreement  made  and  entered  into  by  and  between  Paul  S. 
Brown  of  the  town  of  Bloomlield,  State  of  New  Jersey,  party  of  the 
first  part,  and  Augusta  Andree,  of  the  City  of  New  York,  *  *  * 
party  of  the  second  part,  Witnesseth :  That  for^and  in  consideration 
of  this  agreement  and  certain  sums  of  money  to  be  paid  to  her  by 
the  said  party  of  the  first  part  and  other  valuable  considerations,  the 
said  party  of  the  second  part  promises  to  marry  the  said  party  of 
the  first  part  some  day  before  July  15,  1901,  and  by  mutual  agree- 
ment 'become  legal  husband  and  wife.  Certified  by  their  signa- 
tures and  seals  and  by  two  disinterested  witnesses  to  same. 

"  The  said  party  of  the  second  part ;  *  in  case  of  the  death  of 
said  Paul  S.  Brown  within  three  years  the  said  Augusta  Andree 
shall  be  paid  by  the  executors  of  the  last  will  and  testament  of  said 
Paul  S.  Brown,  three  thousand  Swedish  crowns,  but  if  he  lives 
five  years  from  the  date  of  this  agreement,  she,  the  said  Augusta 
Andree,  *  *  *  shall  be  paid  five  thousand  Swedish  crowns,  or 
its  equivalent  in  American  money,  and  after  his  death  she  is  to  be 
paid  forty  dollars  per  month  for  her  support  until  the  division  of  the 
estate,  when  she  is  to  be  paid  in  full  as  her  >vidow's  dower  in  full." 

What  is  the  reasonable  construction  of  this  language  used  by 
Paul  S.  Brown  in  defining  the  rights  of  this  woman,  who  at  the  age 
of  thirty-seven  years  was  about  to  enter  into  the  marriage  relation 
with  him  ?  Clearly  Mr.  Brown  used  language  with  a  fair  degree 
of  intelligence  in  defining  his  purpose.  He  evidently  understood 
that  at  his  age  he  had  not  many  years  to  live,  while  his  wife  could 
reasonably  expect  to  survive  him  for  a  number  of  years.  Augusta 
A.  Brown  was  comparatively  young ;  she  was  a  trained  nurse  and 
she  was  relinquishing  her  occupation  for  the  purpose  of  caring  for 
this  old  man,  and  she  evidently  demanded  something  more  than 

•  Bo  in  record. —  [Rep. 
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the  rights  of  a  wife  in  the  property.  It  was  agreed,  therefore,  that 
if  Mr.  Brown  died  witliin  a  period  of  three  years  the  said  defend- 
ant to  be  paid  3,000  Swedish  crowns,  equivalent  to  $810.  But 
if  he  lived  for  five  years,  she  was  to  be  paid  5,000  Swedish 
crowns,  "  and  after  his  death  she  is  to  be  paid  forty  dollars  per 
month  for  her  support  until  the  division  of  the  estate,  when  she  is 
to  be  paid  in  full  as  her  widow's  dower  in  full."  That  is,  contin- 
gent upon  the  length  of  life  of  Mr.  Brown,  his  executors  were  to 
pay  her  3,000  or  5,000  Swedish  crowns  out  of  his  property,  the 
same  as  they  would  be  called  upon  to  pay  or  discharge  any  other 
indebtedness.  In  addition  to  this  they  were  to  pay  to  the  said 
defendant  a  fixed  sum  per  month  for  her  support  during  the  time 
that  the  estate  was  held  by  the  executors,  and  then  "  she  is  to  be  paid 
in  full  as  her  widow's  dower  in  full."  There  is  no  suggestion  here 
tliat  these  several  payments,  or  any  of  them,  are  in  lieu  of  dower, 
nor  is  there  any  inconsistency  between  such  payments  and  her  right 
of  dower.  The  parties  understood  that  the  widow  would  have 
dower  rights ;  they  contracted  with  reference  to  such  rights,  and 
they  did  not,  in  express  language,  nor  by  necessary  implication, 
exclude  her  from  such  rights.  On  the  contrary,  the  contract  pro- 
vided for  certain  definite  payments  under  agreed  conditions,  and 
then,  upon  the  division  of  the  estate  she  was  to  be  "  paid  in  full  as 
her  widow's  dower  in  full." 

The  statute  provides  (Real  Prop.  Law  [Laws  of  1896,  chap. 
^*^7J>  §  178)  that  "any  pecuniary  provision,  made  for  the  benefit 
of  an  intended  wife  and  in  lieu  of  dower,  if  assented  to  by  her 
*  *  *,  bars  her  right  or  claim  of  dower  in  all  the  lands  of 
her  husband,"  but  it  must  be  made  in  lieu  of  dower ;  the  parties 
have  a  right  to  provide  for  more  than  the  dower,  and  this,  it 
seems  to  us,  has  been  done  in  the  contract  under  consideration. 
At  least  there  is  no  language  which  compels  the  conclusion  that 
it  was  the  intention  of  the  parties  that  the  said  defendant  should 
be  entitled  to  less  than  she  would  have  been  entitled  to  without 
the  contract.  Dower  is  favored  by  the  law,  and  while  the  right 
to  both  dower  and  the  benefit  of  a  testamentary  provision  must 
yield  to  the  intent  of  the  parties  where  such  intent  is  stated  or 
dearly  implied,  if  there  is  reasonable  doubt,  the  widow  takes  both 
(MaUer  of  Garden^  172  N.  Y.  25,  28),  and  it  cannot  be  said,  in 
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the  case  now  before  U8,  that  there  is  auj  lack  of  reasonable  donbt 
Mr.  Brown  drew  this  contract ;  the  language  was  of  his  own  choos- 
ing, and  it  is  quite  as  consistent  with  reason,  in  view  of  the  circum- 
stances, that  he  intended  that  the  said  defendant  shonld  have  more 
than  her  dower  rights,  as  it  is  to  hold  that  there  was  an  intention  to 
limit  her  to  the  comparatively  small  amount  which  she  would  realize 
in  the  event  of  Mr.  Brown's  death  within  a  period  of  three  to  five 
years.  The  court  in  Matter  of  Garden  (wpra)  quote  the  rule 
that  '^  where  there  is  no  direct  expression  of  intention  that  the  pro- 
vision shall  be  in  lien  of  dower,  the  question  always  is  whether  the 
will  contains  any  provision  inconsistentwith  the  assertion  of  a  right 
to  demand  a  third  of  the  lands,  to  be  set  out  by  metes  and  bounds," 
and  if  this  rule  is  applied  to  the  contract  before  us,  and  its  language 
is  given  its  most  obvious  meaning,  the  defendant  was  entitled  to 
succeed  in  her  contention. 

The  learned  court  below  finds  it  necessary  to  read  into  the  lan- 
guage used  by  Mr.  Brown  a  word  of  extensive  meaning  in  order 
to  reach  the  result  which  we  are  called  upon  to  review,  and  we  do 
not  think  the  case  is  one  where  we  are  justified  in  supplying  lan- 
guage. The  words  are  not  merely  those  of  Mr.  Brown,  acting  as  a 
testator ;  they  are  the  words  of  a  mutual  contract  —  words  selected 
by  Mr.  Brown  —  and  if  he  failed  to  use  language  which  will 
deprive  the  defendant  of  her  dower  rights,  his  heirs  cannot  be  aided 
by  the  court.  Under  the  statute  the  defendant  is  entitled  to  "  be 
endowed  of  the  third  part  of  all  the  lands  whereof  her  husband 
was  seized  of  an  estate  of  inheritance,  at  any  time  during  the  mar- 
riage." (Real  Prop.  Law,  §  170.)  This  is  the  lawful  right  of 
this  defendant  unless  the  right  has  been  taken  from  her  by  this 
contract,  and  we  have  no  authority  to  add  anything  to  the  language 
which  the  contracting  parties  have  used  to  bring  about  such  a 
result.  She  had  a  right  to  refuse  to  marry  Mr.  Brown  and  to 
accept  merely  the  rights  of  his  widow  ;  she  had  a  right  to  stipulate 
for  something  more,  and  a  fair  construction  of  the  language  chosen 
by  Mr.  Brown  to  express  the  agreement  with  this  defendant  does  not 
justify  holding  that  it  was  intended  that  the  rights  of  the  defendant 
should  be  cut  down,  but  rather  enlarged.  We  find  nothing  to 
warrant  holding  that  the  specific  payments  provided  for  out  of  the 
estate  of  Mr.  Brown  were  intended  to  be  in  lieu  of  dower. 
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The  judgment  should  be  modiiied  by  providing  that  the  widow 
shall  be  entitled  to  her  dower  right  in  the  estate  in  addition  to  the 
provisions  of  the  contract.  Costs  of  this  appeal  to  the  defendant 
Angasta  A.  Brown.     The  order  to  be  settled  on  notice. 

MoLaughlik,  J.,  concurred ;  Patterson,  P.  J.,  and  Houghton, 
J.,  dissented. 

Inobahah,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Lambebt.  An  analysis  of  the  ante- 
nuptial agreement  shows  that  it  is  fairly  divided  into  two  parts. 
The  first  part  contains  the  mutual  .promises  of  the  parties  to  the 
agreement,  and  the  second  part  relates  to  the  agreement  on  behalf 
of  the  proposed  husband.  The  first  part  witnesseth  "  that  for  and 
in  consideration  of  this  agreement  and  certain  sums  of  money  to  be 
paid  to  her  by  the  said  party  of  the  first  part  (proposed  husband), 
and  other  valuable  considerations,  the  said  party  of  the  second  part 
(proposed  wife)  promises  to  marry  the  said  party  of  the  first  part 
acme  day  before  July  15,  1901." 

Here  is  a  distinct  promise  by  the  proposed  wife  to  marry,  and 
this  promise  to  marry  is  based  upon  the  consideration  of  the  money 
therein  provided  to  be  paid  to  her.  This  is  the  only  promise  that  she 
makes  in  the  agreement.  Whatever  rights  she  would  have  as  a  wife 
were  preserved  to  her  by  the  agreement,  and  certainly  in  any  part 
of  the  agreement  which  contains  her  promise  there  is  no  relinquish- 
ment of  any  legal  right  to  which  she  would  be  entitled  upon  her 
marriage.  Kow,  the  second  part  of  the  agreement  makes  provision 
for  the  sums  of  money  which  were  to  be  paid  to  her,  and  which 
were  a  part  of  the  consideration  for  making  the  promise  of  mar- 
riage. Under  that  agreement  she  is  to  be  entitled  to  receive  a  cer- 
tain sum  of  money  upon  the  death  of  the  husband.  Subsequent  to 
his  death  she  is  entitled  to  receive  an  annuity  of  forty  dollars  per 
month,  to  continue  during  the  time  that  the  husband's  estate  is 
undivided,  "  when  (at  the  time  of  the  division  of  the  estate)  she  is 
to  be  paid  in  full  as  her  widow's  dower  in  full."  I  do  not  think 
that  this  language  can  be  construed  into  an  agreement  to  relinquish 
dower,  or  into  an  agreement  that  the  payment  of  these  various  sums 
of  money  is  to  be  considered  in  lieu  of  dower.     Certainly,  if  this 
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provision  was  in  a  will  which  purported  to  make  provision  for  the 
testator's  wife,  it  could  not  be  lield  to  be  a  provision  in  lieu  of 
dower,  an  acceptance  of  which  would  estop  her  from  claiming  dower 
after  the  period  during  which  she  was  entitled  to  receive  the 
annuity.  Turning  to  the  will  of  the  testator,  as  it  existed  at  the 
time  this  agreement  was  made,  the  meaning  seems  to  become  appar- 
ent. The  testator  had  intended  to  tie  up  his  estate  for  a  period 
of  twenty-six  yeare,  during  which  time  the  income  from  his  prop- 
erty was  paid  to  his  children  in  fixed  sums  per  montii.  Undoubt- 
edly, the  intent  was  to  provide  for  this  annuity  to  his  widow  iu 
lieu  of  her  right  to  receive  during  the  period  that  his  estate  was 
undivided  a  third  of  the  income  of  the  real  property. «  Under  the 
ante-nuptial  agreement  she  was  to  receive  a  sum  of  money  upon  his 
death.  She  was  then  to  receive  a  certain  annuity  during  the-time 
that  the  estate  remained  undivided ;  but  upon  the  division  of  the 
estate  the  annuity  was  to  cease,  because  at  that  time  she  would  be 
entitled  to  her  dower  in  his  real  property.  I  think  that  the  only 
effect  of  the  acceptance  of  the  provision  made  for  tlie  widow  by  the 
ante-nuptial  agreement  would  be  to  postpone  her  right  of  dower 
until  the  final  division  of  the  estate.  It  having  been  adjudicated 
that  this  will  was  invalid  as  suspending  the  vesting  of  the  testator's 
real  property  during  a  period  not  allowed  by  the  statute,*  the  estate 
became  at  once  divisible,  and  the  widow's  right  to  receive  this 
annuity  ceased,  and  she  then  became  entitled  to  her  dower  in  the 
real  property. 

I  concur,  therefore,  in  the  modification  of  the  judgment  as 
proposed  by  Mr.  Justice  Laboert. 

Patterson,  P.  J.  (dissenting) : 

I  am  in  accord  with  the  views  expressed  by  the  justice  at  Special 
Term  respecting  the  construction  to  be  given  to  the  agreement 
entered  into  between  the  defendant,  Augusta  Andree  (Brown)  and 
Paul  S.  Brown,  prior  to  their  marriage.  Limiting  the  interpreta- 
tion of  that  agreement  to  the  subject  of  dower,  and  without  refer- 
ence to  any  question  that  might  arise  respecting  an  interest  of  the 
widow  in  the  personal  estate  of  her  deceased  husband,  it  seems  to 

•See  Brown  v.  Quintard  (177  N.  Y.;75);  Real  Prop.  Law  (Laws  of  1896,  chap. 
547).  §33.— [Rbp. 
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me  that  the  agreement  can  only  be  conetinied  as  a  relinquishment  by 
ante-nuptial  agreement  of  her  right  of  dower  in  the  real  estate  of 
her  husband  and  the  substitution  of  a  money  recompense  for  her 
relinquishment  of  tbat  dower. 

The  agreement  recites  that  for  and  in  consideration  thereof,  and 
of  certain  sums  of  money  to  be  paid  to  Augusta  Andree  by  the  party 
of  the  first  part  and  other  valuable  considerations,  she  promised  to 
marry  the  party  of  the  first  part,  and  it  was  agreed  that  if  he  died 
within  tliree  years,  she  should  be  paid  by  the  executors  of  his  will 
the  sum  of  3,000  Swedish  crowns ;  if  he  lived  five  years,  she  was 
to  receive  5,000  Swedish  crowns,  or  the  equivalent  in  American 
money,  and  after  his  death  to  be  paid  forty  dollars  a  month  for  her 
support  until  the  division  of  his  estate,  "  when  she  is  to  be  paid  in 
full  as  her  toidow^s  dower  infuUP 

1  think  this  provision  specifically  relates  to  dower  as  such,  and 
that  the  amounts  to  be  paid  to  her  under  the  provisions  of  the 
agreement  were  in  commutation  of  dower.  The  testator  did  make 
provision  by  his  will  for  the  forty  dollars  a  month.  By  its  terms 
tliat  provision  was  to  continue  for  about  twenty-six  years,  and  if  the 
widow  were  to  receive  dower  in  addition  to  this  provision  for  so 
long  a  time,  the  whole  scheme  of  the  will  would  be  subverted,  as  it 
was  all  to  be  virtually  in  lieu  of  dower.  The  fact  that  the  Court  of 
Appeals  declared  this  provision  of  the  will  to  be  invalid  does  not 
affect  the  construction  to  be  given  to  the  agreement.  As  I  under- 
stand it,  it  relates  to  dower,  and  was  intended  to  relate  to  that  sub- 
ject, and  was  a  complete  acquiescence  by  the  intended  wife  in  the 
acceptance  of  a  sum  of  money  in  lieu  of  dower. 

I  think,  however,  that  some  provision  should  be  made  in  the 
judgment  to  the  effect  that  it  shall  not  be  a  bar  to  the  right  of 
Mrs.  Brown  to  assert  any  claim  she  may  have  to  share  in  the 
personal  estate  of  her  deceased  husband  ;  and  while  the  action  is  in 
partition  and  the  judgment  merely  declares  that  the  3,000  Swedish 
crowns,  or  its  equivalent,  and  the  sura  of  forty  dollars  a  month  from 
the  time  of  the  death  of  her  husband  until  the  actual  division  of  the 
estate  shall  be  paid  her  in  full  for  thirds,  dowen,  and  right  of  dower 
to  all  or  any  other  interest  described  in  the  complaint,  yet  it  might 
be  claimed  that  it  was  an  adjudication  that  all  her  interest  in  the 
estate  was  disposed  of  by  the  decree. 
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With  Buch  a  provision  inserted  in  the  judgment,  I  am  of  the 
opinion  that  it  shoald  be  affirmed. 

Houghton,  J.,  concurred. 

Judgment  modified  as  directed  in  opinion,  with  costs  of  appeal  to 
defendant  appellant.     Settle  order  on  notice. 


William  W.  Appleton  and  Daniel  Appleton,  as  Trustees  under 
the  Last  Will  and  ^Testament  of  James  E.  Cooley,  Deceased, 
Bespondents,  v.  Max  Marx,  Appellant. 

First  Department,  January  11,  1907. 

Landlord  and  tenant  —  covenant  by  tenant  to  make  repalre — liability 
of  tenant  on  surrendering  building  in  bad  conditioii  —  tenant  not 
relieved  by  covenant  of  new  tenant  to  repair. 

Where  a  tenant  covenants  to  make  all  needful  repairs  to  the  premises  during  the 
term,  and  to  surrender  them  in  as  good  state  as  reasonable  use  and  wear  will 
permit,  etc.,  the  tenant  upon  leaving  the  premises  in  poor  condition  is  liable 
for  the  cost  to  the  landlord  of  putting  them  in  proper  repair. 

This  rule  holds,  although  before  the  expiration  of  the  term  the  landlord  leased 
the  premises  to  a  third  party,  who  makes  a  similar  covenant  to  put  the  demised 
premises  in  repair,  by  which  the  cost  of  putting  the  premises  in  repair  fell 
upon  the  new  tenant.  This,  because  the  tenant  surrendering  the  premises  is 
not  a  party  to  the  agreement. 

But  the  landlord  in  making  repairs  cannot  charge  the  outgoing  tenant  with  the 
oost  of  installing  a  new  elevator  and  pump  when  the  old  elevator  was  capable 
of  repair. 

Other  item  for  cost  of  painting  disallowed. 

Lauqhlik,  J.,  dissented. 

Appeal  by  the  defendant,  Max  Marx,  from  a  judgment  of  the 
Snpreme  Conrt  in  favor  of  the  plaintiffs,  entered  in  the  office  of 
the  clerk  of  the  connty  of  New  York  on  the  13th  day  of  Novem- 
ber, 1905,  upon  the  report  of  a  referee,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  10th  day  of  November,  1905, 
granting  the  plaintiffs  an  extra  allowanca. 

Charh's  StrtiusSy  for  the  appellant 

«/l  Hamjxien  Dottgherty^  for  the  respondents. 
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Judgment  affirmed,  with  costs,  on  opinion  of  referee.  Order 
filed. 

Patteeson,  p.  J.,  McLaughlin,  Houghton  and  Scott,  JJ., 
concnrred ;  Laughun,  J.,  dissented. 

Per  Curiam: 

The  judgment  is  affirmed  on  the  opinion  of  the  referee.  All 
ooncar,  except  Laughlin,  J.,  who  dissents  upon  the  grounds  of 
error  in  allowing  recovery  for  items  not  embraced  in  bill  of  particu- 
lars and  for  incompetent  and  insufficient  proof  of  reasonable  cost 
of  making  required  repairs. 

The  following  is  the  opinion  of  Hamilton  Odell,  Esq.,  referee. 

Odsll,  Bef  eree : 

It  18  admitted  by  the  defendant  that  he  has  failed  to  pay  to  the 
plaintifb  the  sum  of  $1,000,  part  of  the  rent  which  became  due  by 
the  terms  of  the  lease  on  the  1st  day  of  April,  1902. 

The  defendant  covenanted  that  '^  he  will  make  all  repairs  inside 
and  outside  of  the  said  building  which  may  be  needful  to  the 
demised  premises  during  his  term,  including  repairs  to  all  plumbing 
work  and  pipes,  and  will  keep  the  demised  premises  in  good  order 
and  repair  during  his  term,  at  his  own  expense,  and  *  *  *  will 
quit  and  surrender  the  premises  hereby  demised  in  as  good  state  and 
condition  as  reasonable  use  and  wear  thereof  will  permit,  damages 
bj  the  elements  excepted."  The  plaintiffs  allege  that  the  defend- 
ant failed  to  keep  these  covenants ;  that  he  did  not  maintain  the 
premises  in  good  condition,  but  allowed  them  '^  to  fall  into  and 
remain  in  a  condition  of  dilapidation  and  disrepair,  and  quitted  and 
vacated  the  same  while  in  such  condition,,'*  by  reason  whereof  the 
plaintiffs  have  sustained  substantial  damage. 

Covenants  of  this  character  have  been  frequently  considered  by 
the  courts,  and  are  no  longer  of  doubtful  meaning.  In  Green  v. 
Eim  (2  T.  &  0.  682)  the  covenant  was  "  to  keep  the  whole  of  said 
honse  and  premises  in  good  repair  and  condition  during  the  said 
demised  term."  It  was  held  that  the  tenant  was  bound  to  repair 
defects  existing  at  the  time  he  took  possession.  In  Zockrow  v. 
Horgan  (58  N.  T.  636)  the  covenant  was  "  to  make  all  necessary 
repairs  and  to  keep  the  same  in  tenantable  order  at  his  own  cost." 
The  premises  became  untenantable  by  reason  of  the  settling  of  a 
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wall  owing  to  defective  construction  of  the  foundation.  The  court 
said  the  tenant  "  was  bound  to  make  the  repairs  irrespective  of  the 
cause  of  the  defect."  In  Lehmaier  v.  Jozies  (100  App.  Div.  495) 
the  lessee  covenanted  "  that  he  will  keep  said  premises  in  good  repair 
at  his  own  expense  during  said  term,  *  *  *  and  at  the  expira- 
tion of  the  said  term  *  *  *  will  quit  and  surrender  the  premises 
hereby  demised  in  as  good  state  and  condition  as  reasonable  use  and 
wear  thereof  will  permit,  damages  by  the  elements  excepted."  The 
action  was  against  the  lessee  for  damages  for  failure  to  keep  and 
leave  the  premises  in  good  repair.  No  proof  was  given  by  the 
plaintiflFs  as  to  the  condition  of  the  buildings  when  the  lease  was 
made.  They  rested  their  right  to  recover  upon  the  fact  that  the 
buildings  were  out  of  repair  when  possession  was  surrendered  by  the 
defendant.  His  contention  was  that  his  covenant  should  be  con- 
strued "  as  if  it  provided  that  if  the  tenant  desired  any  repairs  he 
should  make  the  same  at  his  own  expense,  and  that,  therefore,  it 
was  incumbent  on  the  plaintiffs  to  show  that  the  premises  were  in  a 
better  state  of  repair  when  the  lease  was  made  than  at  the  expira- 
tion of  the  term."  The  court  held  otherwise,  saying  tliat  by  the 
covenant  the  tenant  was  obligated  not  only  to  keep  the  premises  in 
as  good  repair  as  when  he  entered,  "  but  to  put,  keep  and  leave  in 
good  repair,  having  due  regard  to  the  age  and  class  of  the  buildings," 
and  this  construction  tlie  court  ^aid  **is  sustained  by  authority." 

The  building  in  question  in  this  case  was  an  old  building,  erected 
many  years  ago,  but  there  is  no  proof  that  when  the  defendant  took 
possession  or  at  any  later  time  its  foundations  or  walls  were  not  in 
good  condition  or  that  it  was  otherwise  structurally  weak.  In  1887 
it  was  leased  for  a  term  of  ten  years  to  the  New  York  Steam  Com- 
pany, and  that  company  expended  in  alterations  and  repairs 
upwards  of  $33,000.  When  the  lease  to  the  defendant  was  made 
it  was  clearly  understood  by  both  parties  that  to  put  the  building  in 
proper  repair  would  require  a  considerable  outlay,  and  it  was  stipu- 
lated in  the  lease  that  towards  these  repairs  the  lessors  should  con- 
tribute the  sum  of  $1,000,  which  they  did.  The  duty  of  making 
all  repairs  in  excess  of  this  sum,  and  of  keeping  and  leaving  the 
building  in  good  condition,  was  assumed  by  the  defendant  by  the 
covenants  which  have  been  referred  to. 

I  must  lind  as  a  matter  of  fact  that  the  defendant  did  not  leave 
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the  building  in  good  condition.  Upon  this  point  the  testimony  of 
witnesses  is  in  sharp  conflict,  but,  in  my  judgment,  the  weiglit  of 
testimony,  all  things  considered,  is  plainly  in  favor  of  the  plaintiffs. 
The  measure  of  their  damages  is  the  necessary  cost  of  making  the 
repairs.  (Zehmaier  v.  Janes,  stipra.)  The  amount  they  claim  for 
damages  is  $5,982.88.  It  is,  I  think,  excessive.  Some  of  the  items 
should  be  disallowed. 

They  claim  $1,000  for  repairing  the  elevator.  The  testimony  of 
the  architect  is :  "  In  the  estimate  received  for  repairing  the  eleva- 
tor and  car  the  amount  was  approximately  $1,000."  The  cost  of 
repairing  the  car  was  $200,  and  for  that  a  separate  claim  is  made. 
The  elevator  was  an  old  one  and  operated  by  hydraulic  or  steam 
power,  the  architect  is  not  certain  which.  It  was  not  repaired,  but 
anew  and  modem  elevator  operated  by  electricity  was  put  in  at  an 
expense  of  $2,000.  It  is  not  claimed  that  this  was  a  necessity  or 
that  the  old  elevator  was  incapable  of  repair.  Mr.  Leeming,  the 
architect,  says :  "  It  was  deemed  unwise  and  unsafe  to  use  the  then 
present  elevator,  and  it  was  deemed  unbusinesslike  to  expend  the 
amount  of  money  which  would  be  necessary  for  repairs  to  the  then 
present  elevator,  when,  for  a  certain  greater  sum,  a  new  elevator 
could  be  installed."  So  that  it  seems  that  the  plaintiffs  did  not 
choose  to  hold  the  defendant  to  the  terms  of  his  covenant.  They 
elected  not  to  repair  at  his  expense,  but  to  put  in  new  machinery  of 
an  improved  and  essentially  different  character.  My  opinion  is  that 
they  have  no  right  to  charge  the  defendant  with  the  cost  of  that 
improvement  to  the  extent  of  what  repairs  to  the  old  machinery 
would  have  cost  liad  they  been  made. 

The  same  objection  lies  to  the  item  of  $177.10  for  "elevator 
pump."  This  pump  was  a  Worthington  steam  pump,  and  was  used 
to  raise  water  to  the  tank  on  the  roof.  Mr.  Leeming  testifies  as 
follows :  It  "  was  in  very  poor  condition  indeed.  1  cannot  say  any- 
thing positively  now  as  to  its  exact  condition,  except  that  after  con- 
enltation,  it  was  decided  that  it  was  absolutely  necessary  to  remove 
it  and  to  put  in  a  new  pump.  *  *  *  (It)  was  deemed  unfit  for 
use ;  it  was  deemed  impossible  to  repair  it,  and  a  new  elevator 
pump  was  put  in."  When  asked  on  cross-examination  what  was 
the  matter  with  it  he  said  it  leaked.  It  "needed  repacking,  and 
was  badly  worn."  There  is  testimony,  and  it  is  not  contradicted, 
App.  Div.— Vol.  CXVII.        14 
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that  tlie  purap  was  in  working  order  and  in  nse  down  to  the  time 
the  defendant  quitted  the  premises.  There  is  no  testimony  that  it 
at  any  time  failed  to  do  the  work  for  which  it  was  provided.  The 
cost  of  the  new  electric  purap  is  disallowed. 

The  plaintiflFs  claim  to  recover  the  sum  of  $441  as  the  cost  of 
"painting  walls,  &c.,  in  building,"  and  the  further  sum  of  $600 
for  "  painting."  Concerning  the  first  item,  the  architect  says : 
That  "  was  the  total  expense  for  putting  the  woodwork  in  the  halls 
and  the  woodwork  of  the  rooms  in  proper  condition.  *  *  *  (It) 
covered  the  painting  of  the  old  woodwork  in  the  halls  and  in  cer- 
tain ofiices  in  the  building  —  not  all  of  them  —  and  it  covered  the 
painting  of  the  walls  and  ceilings,  the  window  frames,  the  roof, 
the  new  tank  house,  and  such  work  in  the  building  as  required  paint- 
ing to  put  it  in  a  good  state  of  repairs.  *  *  *  Painting  the 
sash  and  frame  and  trim  of  the  building,  varnishing  the  old  worn- 
out  woodwork,  and  all  the  general  work  required  to  put  the  old 
work  in  good  condition,  $375."  He  further  testified  that  the  gen- 
eral contractor  for  the  mason  and  carpenter  work,  plastering  and 
"  general  overhauling  "  of  the  building  "  did  some  work,"  the  cost 
of  which,  included  in  the  original  estimate,  was  $600,  and  that  the 
said  contract  covered  various  items  of  repairs,  including  an  item 
of  $600  "for  painting."  In  my  judgment,  the  testimony,  read 
together,  does  not  warrant  the  allowance  of  this  $600  item. 

The  remainder  of  the  plaintiffs'  claim  for  damages  (except  the 
item  of  $25  for  a  metal  ceiling),  amounting  to  $4,180.78,  should,  I 
think,  be  allowed,  provided  the  plaintiffs  have  any  right  of  recovery 
on  such  claim,  which  the  defendant  denies. 

The  proofs  show  that  in  April,  1901,  a  full  year  before  the 
expiration  of  the  defendant's  term,  the  plaintiffs  leased  the  said 
premises  to  the  Waterman  Company  for  five  years  from  May  1, 1902, 
and  that  the  lease  contained  a  covenant  similar  to  that  contained  in 
defendant's  lease,  that  is  to  say,  the  Waterman  Company  engaged 
to,  "  at  its  own  expense,  make  all  repairs  inside  and  outside  of  tlie 
said  building  which  may  become  needful  during  the  said  term, 
including  repairs  to  all  plumbing  work  and  pipes,  and  keep  the 
demised  premises  in  good  order  and  repair  during  the  said  term  ;  " 
and  they  show  also  that  the  repairs  to  the  building  which  were 
made  necessary  by  the  defendant's  default  were  made  by  and  at  the 
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expense  of  the  "Waterman  Company.  Upon  these  facts  it  is  argued 
that  the  defendant  is  not  liable  upon  his  covenant,  because  the 
plaintiffs  sustained  no  damages  through  Iiis  non-performance.  The 
same  argument  was  overruled  by  the  English  Court  of  Appeal  in 
J<^ner  v.  Weeks  (L.  K.  2  Q.  B.  Div.  [1891]  31).  In  that  case  the 
defendant  had  covenanted  to  keep  and  leave  the  premises  in  good 
repair,  which  he  failed  to  do,  and  the  plaintiff  recovered  damages. 
The  defendant's  lease  expired  in  1889.  In  1887  the  plaintiff  made 
a  lease  of  tlie  same  premises  to  another  party,  to  begin  at  the  close 
of  the  defendant's  term.  The  court  assumed  that  the  second  lease 
required  the  new  tenant  "  to  put  the  premises  into  the  same  state  of 
repair  as  was  required  by  the  first  lease."  The  Master  of  the  Rolls 
(Esheb)  said :  "  In  my  opinion,  the  contract  between  the  plaintiff 
and  the  third  person  cannot  be  taken  into  account ;  it  is  something 
to  which  the  defendant  is  a  stranger."  Fry,  L.  J.,  concurred  in  this, 
saying :  "  It  appears  to  me  that  it  is  res  inter  alios  acta,  with  which 
the  lessee  has  nothing  to  do  and  which  he  is  not  entitled  to  set  up. 
How  can  subsequent  performance  by  the  second  lessee  of  the  cove- 
nants which  he  has  entered  into  abridge  or  take  away  the  cause  of 
action  tiiat  vested  in  the  lessor  before  the  second  lease  took  effect  ? 
«  «  «  The  second  lease  passed  no  estate  until  possession  was 
taken  under  it.  *  *  *  The  lessor  had  a  riglit  of  entry  on  the 
determination  of  the  first  lease.  Directly  that  happened,  a  right  of 
action  for  damages  accrued  in  respect  of  the  breach  of  the  covenant 
to  yield  up  in  repair.  Therefore,  the  lessor's  right  of  action  for 
tliese  damages  vested  before  any  estate  vested  in  the  grantee  of  the 
subsequent  lease."  Eawlings  v.  Morgan  (18  C.  B.  [N.  S.]  776) 
and  Morgan  v.  Hardy  (L.  R.  17  Q.  B.  Div.  770)  are  in  harmony 
with  this  decision.  The  claim  for  damages  is,  therefore,  sustained 
to  the  extent  mentioned  above. 

Tlie  defendant  has  interposed  a  counterclaim,  alleging  tliat,  by 
false  and  fraudulent  statements  made  by  authorized  agents  of  the 
plaintiffs  with  knowledge  of  their  falsity  and  with  intent  to  deceive, 
and  on  which  he  relied,  he  was  induced  to  enter  into  the  lease  of 
the  premises  and  damaged  to  the  extent  of  $24,000.  The  testi- 
mony does  not  support  the  claim. 

The  plaintiffs  are  entitled  to  judgment  for  $5,180.78,  with  inter- 
eat  on  $1,000  from  April  1,  1902. 
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Guy  "Witthaus,  Respondent,  v,  Eleanok  A.  Capstick,  Defendant, 
Impleaded  with  Robert  E.  Sherwood,  Appellant. 

First  Department,  January  18,  1907. 

Foreclosure  —  lease  by  receiver  of  rents  and  profits  —  lease  not  canceled 
on  summary  application. 

"When  in  an  action  to  foreclose  a  purchase-money  mortgage,  a  receiver  of  the 
rents  and  profits,  wlio  is  authorized  to  lease  the  premises,  continues  the  lease 
to  the  tenant  then  in  possession  in  consideration  of  an  agreement  by  the  tenant 
to  expend  money  in  repairs,  the  court  is  Tvithout  jurisdiction  to  order  a 
summary  cancellation  of  the  lease. 

It  seems,  moreover,  that  in  an  action  in  equity  to  compel  the  cancellation  of  the 
lease  the  tenant  would  be  entitled  to  protection  for  the  amount  expended  by 
him  in  repairs. 

On  such  summary  application  to  cancel  the  lease  it  is  immaterial  that  the  receiver 
of  the  rents,  though  appointed  as  receiver  of  only  a  nine-tenths  undivided  part 
of  the  premises,  made  a  lease  of  the  whole  premises. 

Appeal  by  the  defendant,  Robert  E.  Sherwood,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
30th  day  of  November,  1906,  directing  the  cancellation  of  a  lease 
made  to  said  defendant  by  a  receiver  in  foreclosure. 

JL  Aaron  of  counsel  [^Parker  c&  Aaron,  attorneys],  for  the 
appellant. 

Joseph  H,  Hayes  of  counsel  {Frauds  X.  Butler^  attorney],  for 
the  plaintiff,  respondent;  [  Wray  <&  PiUshury,  attorneys],  for  the 
respondent  Capstick. 

Clarke,  J. : 

The  action  was  broug]it  to  foreclose  a  purchase-money  second 
mortgage  for  $51,500  on  premises  144:  Fulton  street  in  the  city  of 
New  York,  executed  by  the  defendant  Capstick  to  the  plaintiff  on 
lier  undivided  nine-tenths  interest  in  said  premises.  At  the  time 
the  mortgage  was  executed,  ownership  of  the  remaining  undivided 
one-tenth  interest  was  considered  uncertain.  Witthaus,  therefore, 
conveyed  only  the  unquestioned  nine-tenths  interest  to  Miss  Cap- 


Digitized  by  LjOOQ  IC 


WiTTHAUS  V.  CaPSTIOK.  213 


App.  Div.]  First  Department,  January,  1907. 

stick,  who  gave  back  the  mortgage  mentioned,  and,  under  the  con- 
tract of  sale,  a  partition  suit  was  thereafter  begun  by  Miss  Capstick, 
which  resulted  in  thfe  entry  of  the  interlocutory  judgment  on  Octo- 
ber 26,  1906,  before  the  execution  of  the  lease  here  under  consider- 
ation, determining  that  the  remaining  one-tenth  interest  was  vested 
absolutely  in  Mr.  Witthaus,  sul)ject  only  to  his  wife's  right  of  dower. 
By  agreement  between  the  mortgagor  and  the  mortgagee  final  judg- 
ment of  foreclosure  and  sale  in  this  action  was  not  to  be  entered. 
Final  judgment  in  the  partition  suit  was,  however,  to  be  entered, 
and  Miss  Capstick  was  then  to  pay  plaintiff  the  value  of  the  remain- 
ing one-tenth  interest  and  receive  a  deed  from  plaintiff  for  such 
one-tenth  interest,  whereupon  plaintiffs  interest  in  the  premises 
would  cease  and  Miss  Capstick  would  become  the  sole  owner.  The 
negotiations  had  proceeded  so  far  that  Miss  Capstick  asked  for  a 
loan  of  $142,000  to  carry  out  the  plan  as  arranged,  and  it  was  while 
examining  the  title  for  such  loan  that  the  attorneys  for  the  lender 
discovered  the  lease  in  question. 

The  summons,  complaint  and  notice  of  pendency  of  action  were 
filed  in  the  New  York  county  clerk's  office  on  August  21,  1906. 
On  August  31,  1906,  an  order  was  entered  appointing  a  receiver  of 
the  rents  and  profits  of  the  premises  affected  by  said  mortgage, 
which,  among  other  things,  provided  :  "  That  said  receiver  is  hereby 
authorized,  from  time  to  time,  to  rent  or  lease,  as  may  be  necessary, 
for  a  term  not  exceeding  one  year,  said  premises." 

The  premises  consist  of  a  single  lot  of  ground  with  a  five-story 
and  basement  building  thereon.  When  the  receiver  went  into  pos- 
aession,  under  the  above  order,  he  found  that  the  appellant,  Robert 
E.  Sherwood,  was  in  possession  thereof  as  tenant  and  that  he  had 
been  such  tenant  since  the  20th  of  September,  1901,  paying  a  rental 
of  $300  per  month  which  he  had  theretofore  promptly  paid  and  con- 
tinued to  pay  to  the  receiver.  On  October  twenty-seventh  Sher- 
wood wrote  to  the  receiver  as  follows :  "  The  roof  is  in  a  very  leaky 
condition  and  will  have  to  be  gone  over  with  tar  before  the  cold 
weather  sets  in.  This,  together  with  other  necessary  repairs,  which 
will  have  to  be  done  at  once  will  necessitate  an  outlay  by  me  to  the 
extent  of  at  least  $500.  All  repairs  that  we  deem  necessary  we  are 
willing  to  do  at  our  expense,  provided  we  are  given  a  lease  for  a  year, 
otherwise  we  will  vacate  t!ie  premises."     Thereafter,  on  the  3d  of 
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November,  1906,  the  receiver  and  Sherwood  executed  a  written  lease 
under  seal  which  was  duly  recorded,  under  which  the  receiver  leased 
the  premises  for  the  term  of  eleven  months  from  the  1st  day  of 
November,  1906,  to  the  30th  day  of  September,  1907,  at  the  rent 
of  $300  per  month,  the  same  that  he  had  theretofore  been  paying, 
the  tenant  agreeing  to  make  all  necessary  repairs  at  his  own  cost  and 
expense.  Thereafter  Sherwood  proceeded  to  expend  considerable 
sums  of  money  for  repairs  to  roof,  lead  pipes,  windows  and  floorings 
and  had  other  repairs  under  way.  lie  made  his  business  arrange- 
ments on  the  basis  of  such  lease.  He  obligated  himself  in  the  sum 
of  $40,000  in  the  purchase  of  books,  music  and  stationery  in  which 
he  dealt  for  the  holiday  trade  for  this  year  and  to  provide  for  a  stock 
of  merchandise  during  the  future  months  of  said  lease. 

On  the  19th  day  of  November,  1906,  an  order  to  show  cause  was 
obtained  why  the  said  lease  sliould  not  be  canceled,  and  upon  the 
return  of  said  order  and  upon  the  motion  of  counsel  for  both  the 
plaintiff  and  the  defendant  Capstick,  the  court  granted  an  order 
canceling  and  annulling  said  lease.  From  said  order  the  tenant 
appeals. 

Whatever  control  the  court  may  have  over  the  action  of  a  receiver 
appointed  by  it,  it  does  not  seem  that  it  should  extend  so  far  as  to 
authorize  the  summary  cancellation  of  a  written  lease,  which,  under 
the  provisions  of  the  order  appointing  liim,  the  receiver  had  power 
to  make.  The  lease  was  made  to  the  same  tenant  whom  he  found 
in  possession  and  who  seems  for  five  years  to  have  been  acceptable  to 
the  owners  at  the  same  rental  theretofore  paid  to  them.  It  was 
made  after  negotiations,  in  consideration  of  the  condition  of  the 
building  as  to  repairs,  upon  the  statement  that  if  the  lease  was  not 
made  the  tenant  would  vacate,  as  he  had  a  right  to  do,  and  upon 
the  inducement  that  he  would  expend  a  considerable  amount  for  the 
repairs.  Upon  the  faith  of  the  lease  when  made  the  tenant  acted 
by  making  the  repairs  and  by  obligating  himself  for  large  sums  of 
money  for  the  continuance  of  his  business  at  the  said  place.  The 
court  was  without  power  summarily  to  deprive  him  of  his  property 
and  rights. 

If  an  .action  had*  been  brought  in  equity  to  set  aside  the  lease  for 
any  reason  cognizable  in  equity  the  tenant  would  have  l^een  entitled 
to  show  the  acts  done  by  him  in  good  faith  and  reliance  thereon 
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and  to  receive  equitable  consideration  in  regard  to  amounts  expended 
and  obligations  incurred. 

Nor  does  the  claim  that  the  receiver  leased  the  whole  premises 
when,  by  order  of  his  appointment,  he  was  the  receiver  of  only 
nine-tenths  undivided  part  thereof,  appeal  to  us  as  a  ground  for 
snstaining  this  order.  That  may  ho  for  consideration  between  the 
owners  as  to  the  apportionment  of  the  rent  received,  but  is  no 
ground  for  a  summary  cancellation  of  the  lease. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements  to  the  appellant  Sherwood,  and  the  motion 
denied,  with  ten  dollars  costs. 

Patterson,  P.  J.,  Inoraham,  Lauohlin  and  Soott,  J  J., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  to  appel- 
lant Sherwood,  and  motion  denied,  with  ten  dollars  costs.  Order 
filed. 


Cohn-Baer-Myers  &  Aronson  Company,  Appellant,  v.  Realty 
Transfer  Company  and  Mary  J.  Cunningham,  Kespondents. 

First  Department,  January  11,  1907. 

Fleaiiing  —  complaint  against  several  defendants   asking  alternative 
relief  —  failure  to  state  cause  of  action  against  either  defendant. 

Neither  at  common  law  nor  under  the  Code  of  Civil  Procedure  can  a  plaintiff 

join  two  defendants  upon  the  theory  that  he  has  a  right  to  relief  against  one 

or  the  other  of  them. 
If,  however,  the  complaint  alleges  facts  which  show  that  he  is  entitled  to  relief, 

legal  or  equitable,  against  one  of  the  defendants  Joined,  the  complaint  will  be 

sustained  as  against  him. 
But  when  a  complaint  against  two  defendants  asking  alternative  relief  does 

Dot  state  a  cause  of  action  against  either,  the  complaint  should  be  dismissed. 
While  tender  may  not  be  a  prerequisite  to  an  action  in  equity,  yet,  where  a  party 

entitled  to  an  assignment  or  conveyance  of  property  upon  the  payment  of 

money  goes  into  court  to  enforce  that  right,  the  complaint  must  make  an  offer 

to  pay  the  amount. 
A  complaint  alleged  in  substance  that  the  plaintiff  having  a  contract  to  purchase 

lands  assigned  the  same  to  a  defendant  corporation,  which  paid  the  plaintiff  a 

part  of  a  bonus  therefor  under  an  agreement  whereby,  if  the  assignee  should 
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fail  to  acquire  title  without  fault  on  its  part,  the  contract  should  be  reassigned 
and  the  bonus  repaid  by  the  plaintiff.  The  assignee  did  not  acquire  title  to 
the  property,  and  the  plaintiff  joined  the  assignee  and  the  vendor  as  parties 
defendant,  asking  as  alternative  relief :  (1)  That  the  marketability  of  the  title 
be  adjudged  and  whether  the  failure  of  the  assignee  to  take  title  was  its  fault. 
(2)  That  if  the  title  be  marketable  and  the  assignee  in  fault  that  the  vendor 
and  assignee  be  decreed  to  perform  and  the  assignee  be  adjudged  liable  for  the 

'  balance  of  the  bonus.  (8)  That  if  the  title  be  unmarketable  the  assignment  and 
contract  of  sale  be  canceled,  etc. 

No  facts  were  alleged  showing  that  the  failure  of  the  assignee  to  take  title  was 
due  to  its  fault,  and  there  was  no  demand  for  a  reassignment  or  offer  to  pay 
the  portion  of  the  bonus  received. 

Held,  that  the  complaint  failed  to  state  a  cause  of  action  against  either  defendant; 

That  the  plaintiff  could  not  have  the  benefit  of  an  allegation  by  the  assignee  that 
the  vendor  could  not  convey  a  marketable  title,  which  allegation  was  denied 
by  the  plaintiff's  reply. 

A  plaintiff  cannot  sustain  a  cause  of  action  upon  an  allegation  in  the  answer  of 
a  defendant,  which  he  specifically  denies  by  reply. 

Patterson,  P.  J.,  and  Laughlin,  J.,  dissented  in  part,  with  opinion. 

Appeal  by  the  plaintiff,  the  Cohii-Baer-Myers  &  Aronson  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  31st  day  of  March,  1906,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term,  dismiss- 
ing the  plaintiff's  amended  complaint. 

Edward  W,  S.  Johnston,  for  the  appellant. 

Benjamin  JV,  Cardozo,  for  the  respondent  Realty  Transfer 
Company. 

Daniel  Daly,  for  the  respondent  Cunningham. 

Ingraham,  J. : 

I  concur  with  Mr.  Justice  Laughlin  in  the  opinion  that  this 
action  cannot  be  maintained  npon  the  plaintiff's  theory  of  alterna- 
tive relief  as  such  an  action  is  only  justified  where,  on  the  facts 
stated,  a  plaintiff  would  be  entitled  to  the  alternative  relief  demanded 
against  the  same  defendant  or  defendants.  As  I  understand  it, 
neither  at  common  law  nor  under  the  Code  of  Civil  Procedure  can 
a  plaintiff  join  two  defendants  upon  a  claim  that  he  has  a  right  to 
relief  against  one  or  the  other  of  said  defendants.  (Clarh  v.  Lord 
Rivers,  L.  R.  5  Eq.  Cas.  91.)     If,  however,  the  complaint  alleges 
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facts  from  which  there  follows  the  legal  conclusion  that  the  plain- 
tiff is  entitled  to  relief  against  a  defendant  named,  the  complaint 
can  be  sustained  against  the  defendant  against  whom  the  plaintiff  is 
entitled  to  relief,  either  legal  or  equitable.  But  the  difficulty  with 
this  complaint  is  that  no  facts  are  alleged  which  show  that  the 
plaintiff  is  entitled  to  relief  against  either  defendant.  As  against 
the  defendant  Cunningham  there  is  no  allegation  to  show  that  the 
plaintiff  or  its  assignee  would  be  entitled  to  a  decree  for  specific 
l)erformance  or  that  there  was  a  breach  of  his  contract  to  convey. 
Xor  does  the  complaint  allege  facts  from  which  the  legal  conclusion 
that  the  plaintiff  is  entitled  to  any  relief  against  the  defendant 
Realty  Transfer  Company  would  follow,  as  it  is  not  alleged  that  the 
failure  of  the  Realty  Company  to  obtain  title  to  the  property  cov- 
ered by  the  contract  between  the  plaintiff  and  defendant  Cunning- 
ham was  or  was  not  the  fault  of  the  Realty  Company.  If  the 
Realty  Company  without  justification  refused  to  take  title  the  plain- 
tiff would  have  an  action  at  law  to  recover  its  damages  as  for  a 
breach  of  a  contract,  but  to  sustain  such  a  cause  of  action  a  breach 
must  be  alleged. 

The  assignment  by  the  plaintiff  to  the  Realty  Company  provides 
that  "should  the  Realty  Transfer  Company  fail  to  obtain  title  to  the 
aforesaid  premises  in  accordance  with  the  aforesaid  agreement,  with- 
out fault  on  the  part  of  the  said  Realty  Transfer  Company,  then  this 
asfignment  shall  be  canceled  and  annulled,  and  any  interest  or  rights 
passing  hereunder  to  said  Realty  Transfer  Company  shall  be  reas- 
signed and  retransferred  to  "  the  plaintiff ;  and  it  was  upon  this  con- 
tingency that  the  plaintiff  was  to  return  the  $4,000  paid  on  the  exe- 
cution of  the  contract  to  the  Realty  Company.  The  plaintiff  alleges 
no  facts  that  would  justify  a  judgment  for  a  reassignment  of  this  con- 
tract by  the  Realty  Transfer  Company  or  justify  a  specific  perform- 
ance of  that  agreement,  as  it  fails  to  allege  that  the  Realty  Transfer 
Company  failed  to  obtain  title  to  the  premises  without  fault  on  its 
part.  It  is  quite  clear  that  the  complaint  was  not  framed  upon  any 
such  theory,  as  no  demand  for  such  reassignment  was  made,  and  there 
is  no  offer  to  pay  the  $4,000,  nor  is  it  tendered  by  the  complaint. 
While  it  may  be  that  a  tender  before  the  commencement  of  the 
action  is  not  essential  to  maintain  an  action  in  equity,  when  a  party 
entitled  to  an  assis^nment  or  conveyance  of  property  upon  the  pay- 
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ment  of  a  sum  of  money  comes  into  court  to  enforce  that  right  the 
complaint  must  at  least  oflEer  to  pay  the  amount  payable  upon  tlie 
transfer  asked  for. 

Recognizing  the  liberal  rule  of  pleading  prevalent  in  this  State 
to  which  Mr.  Justice  Lacghlin  calls  attention,  I  still  think  that  to 
entitle  the  plaintiflE  to  relief  either  at  law  or  in  equity,  the  com- 
plaint must  state  facts  from  which  the  legal  conclusion  follows  that 
the  plaintiff  is  entitled  to  some  relief,  and  the  complaint  in  this 
case  failing  to  state  such  fa.'^.ts  the  action  could  not  be  maintained. 

The  allegation  in  the  answer  of  the  defendant  Realty  Company 
which  in  substance  alleges  that  the  defendant  Cunningham  could 
not  convey  a  marketable  title  to  the  property  contracted  to  be  con- 
veyed is  an  allegation  made  as  a  basis  for  affirmative  relief  against 
the  plaintiff  by  the  defendant  Realty  Company,  and  the  plaintiff,  by 
the  reply,  denied  this  allegation.  The  plaintiff  cannot  sustain  a 
cause  of  action  upon  an  allegation  in  an  answer  of  a  defendant 
which  he  specifically  denied  by  the  reply.  I  think  the  condition  of 
the  pleadings  at  the  trial  justified  the  court  in  dismissing  tlie  com- 
plaint as  against  both  defendants. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Clakke  and  Houqhton,  JJ.,  concurred ;  Patterson,  P.  J.,  and 
Laughlin,  J.,  dissented  in  part. 

Laughlin,  J.  (dissenting  in  part) : 

The  complaint  was  dismissed  on  motion  of  defendants  separately 
made,  on  the  pleadings  and  opening  of  counsel  for  plaintiff  at  the 
commencement  of  the  trial,  on  the  ground  that  it  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  of  which  a  court  of  equity 
has  jurisdiction. 

The  plaintiff  and  the  defendant  company  are  domestic  corpora- 
tions. The  defendant  Cunningham  duly  contracted,  in  writing,  to 
sell  and  convey  to  the  plaintiff  certain  premises  therein  described, 
situate  in  the  borough  of  Manhattan  in  the  city  of  New  York,  and 
bounded,  so  far  as  material  to  this  case,  northerly  by  One  Hundred 
and  Forty-first  street,  easterly  by  the  former  northwesterly  line  of 
Bloomingdale  road  and  the  northwesterly  line  of  Hamilton  place, 
and  southerly  by  One  Hundred  and  Fortieth  street.  The  easterly 
boundary  of  the  premises  so  contracted  to  be  conveyed  was  speci- 
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fied  in  the  contract  to  be  the  northwesterly  hne  of  Hamilton  pla<5e 
and  the  nortliwesterlj  line  of  Bloomingdale  road,  as  it  formerly 
existed.  The  contract,  after  the  description  of  the  main  parcel  by 
metes  and  bounds,  contains  the  following  provision :  "  Together 
with  all  the  right,  title  and  interest  of  said  party  of  the  first  part,  of, 
in  and  to  the  land  formerly  included  in  said  Bloomingdale  Boad  and 
lying  between  the  northwesterly  line  thereof  and  the  northwesterly 
line  of  Hamilton  Place,  and  immediately  adjoining  said  above- 
described  premises."  The  plaintiff  alleges  that  this  constituted  a 
representation  and  warranty  that  the  vendor  had  an  easement  of 
light,  air  and  access  in  and  to  the  parcel  lastly-herein  described. 
The  plaintiff,  for  a  bonus  or  advance  of  $9,000,  $4,000  of  which 
was  paid  in  cash  and  $5,000  was  to  be  paid  when  title  passed,  by 
an  instrument  in  writing,  duly  assigned  the  contract  to  the  defend- 
ant company,  and  in  the  assignment  requested  and  directed  the 
vendor  to  execute  the  deed  to  the  defendant  company  and  cove- 
nanted that  if  so  required  by  the  vendor  it  would  execute  the  bond 
and  mortgage  which  it  had  agreed  to  execute  to  her.  The  assignee 
of  the  contract,  in  substance,  agreed  to  perform  the  same  for  the 
assignor.  The  complaint  shows  that  it  was  expressly  agreed  that  if 
the  assignee,  without /ault  on  its  j>art^  should  fail  to  acquire  title 
under  the  contract,  the  assignment  ^^  should  be  cancelled  and 
annulled*,  and  any  interests  or  rights  passing  under  the  said  agree- 
ment" between  the  plaintiff  and  the  defendant  company  ^^  should  be 
reassigned  and  retransferred  to  this  plaintiff,  and  simultaneously 
therewith  this  plaintiff  should  return  and  refund  to "  said  Eealty 
Transfer  Company  the  sum  of  $4,000  paid  by  it  to  plaintiff  there- 
under, and  should  also  pay  to  it  the  reasonable  charge  for  searching 
the  title  and  necessary  disbursements,  or  else  transfer  to  it  the  right 
to  collect  the  same  from  the  vendor ;  that  at  the  place  prescribed 
m  the  contract  between  the  vendor  and  vendee  for  performance 
thereof,  and  at  a  time  to  which  performance  had  been  postponed  by 
their  consent  and  the  consent  of  the  assignee,  the  vendor  tendered 
to  the  assignee  a  deed  of  the  premises  and  presented  to  it  three 
bonds  and  mortgages,  as  prescribed  in  the  contract,  and  requested 
the  execution  thereof  by  it,  but  that  the  assignee  tendered  the  bal- 
ance of  the  purchase  price  payable  in  cash  and  rejected  the  title 
upon  grounds,  in  substance,  omitting  those  waived  by  it,  as  follows : 
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(1)  That  the  vendor  had  not  of  record  or  otherwise  an  casement  of 
light,  air  and  access  in  and  to  said  strip  of  land  lying  to  the  east 
alleged  to  have  been  formerly  part  of  Bloomingdale  road,  and  that 
her  representation  in  the  contract  that  she  had  was  untrue ;  (2)  that 
the  premises  were  subject  to  a  restrictive  covenant  prohibiting  the 
erection  or  use  of  a  steam  engine  in  any  house  thereon  other  than  a 
private  dwelling,  hotel  or  apartment  house,  and  (3)  are  subject  to 
covenants  contained  in  liber  1058  of  Conveyances  at  page  452,  and 
restrictive  covenants,  other  than  those  specified  in  the  contract,  and 
(4)  that  the  deed  tendered  was  not  in  compliance  with  the  contract  in 
that  it  did  not  contain  the  representations  as  to  the  easement  of  light, 
air  and  access  provided  for  in  the  contract.     The  plaintiff  further 
alleges  that  thereupon  it  employed  the  Lawyers'  Title  Insurance  and 
Trust  Company,  a  domestic  corporation  engaged  in  examining  and 
insuring  titles,  to  examine  the  title,  and  it  reported  to  plaintiff  in 
substance  that  the  title  was  objectionable  upon  all  of  said  grounds 
upon  which  it  was  rejected  by  the  defendant  company,  and  that  it 
would  not  insure  the  title ;  that  plaintiff  was  ako  advised  by  coun- 
sel that  said  objections  to  the  title  "  are  of  such  gravity  and  weight 
as  to  render  it  extremely  doubtful  whether  the  title  to  said  prem- 
ises is  marketable  or  unmarketable,  and  that  it  would  not  be  safe  or 
proper  for  this  plaintiff  to  take  title  to  said  premises  without  the 
said  objections  having  been  passed  upon  by  some  court  of  compe- 
tent jurisdiction  ; "  that  plaintiff  relied  upon  the  act  of  its  assignee 
in  rejecting  the  title,  and  thereafter  itself  rejected  the  title  upon 
the  same  grounds.     The  plaintiff  further  shows  the  amount  it  has 
necessarily  expended  in  having  the  title  examined  and  that  it  does 
not  know  what  expenses  its  assignee  has  incurred  for  the  like  purpose ; 
and  the  value  of  the  premises  at  all  times  between  the  date  of  the 
contract  and  the  rejection  of  the  title  by  the  assignee.     The  plain- 
tiff further  alleges  that  it  is  unable  to  determine  whether  the  inar 
bility  to  obtain  title  was  without  the  fault  of  its  assignee  and  that 
plaintiff  will  be  remediless  in  the  premises  or  will  be  put  to  a  mul- 
tiplicity of  actions  unless  the  court  exercises  its  equitable  jurisdic- 
tion and  decides  whether  said  objections  to  the  title  were  good  or 
bad,  and  whether  said  title  is  marketable  or  unmarketable. 

The  substance  of  the  prayer  for  relief  is  (1)  that  the  marketability 
of  the  title  be  adjudged  and  that  it  be  adjudged  whether  the  ina- 


Digitized  by  LjOOQ IC 


Cohn-Baeb-Mtebs  &  Akonson  Co.  v.  Eealtt  Teansfeb  Co.     221 


App.  DtT.]  First  Department,  January,  1907. 

bility  of  the  assignee  to  obtain  title  was  without  its  own  fault ;  (2) 
that  if  the  title  be  marketable  and  the  assignee  was  at  fault  in 
rejecting  it,  the  vendor  and  assignee  be  decreed  to  perform  and 
that  the  latter  be  adjudged  Kable  to  plaintiflE  for  $9,000,  the  profit 
it  was  to  receive,  together  with  interest  thereon  and  its  expenses 
incurred  in  the  examination  of  the  title,  and  in  the  event  of  the 
failure  of  the  assignee  to  perform  for  plaintiff  according  to  its 
agreement,  the  plaintiff  have  judgment  against  it  for  the  further 
amount  of  plaintiff's  liability  to  the  vendor ;  (3)  tliat  if  the  title  be 
unmarketable,  the  assignment  of  the  contract  of  sale  be  canceled  and 
it  be  decreed  that  the  assignee  retransfer  and  reassign  to  plaintiff 
any  interest  or  rights  acquired  thereunder  upon  payment  by  plain- 
tiff of  the  $4,000  paid  to  apply  thereon  and  of  the  reasonable 
expenses  incurred  by  the  assignee,  and  that  the  plaintiff  recover  of 
his  vendor  $4,000,  the  amount  paid  by  him  under  the  contract  to 
apply  on  the  purchase  price,  and  the  further  sum  of  $9,000,  that 
being  the  amount  of  profit  lost  by  plaintiff  on  his  contract  with  the 
Realty  Company,  and  also  the  costs  and  expenses  incurred  by  plain- 
tiff and  by  its  assignee  in  examining  and  passing  upon  the  title,  and 
that  the  aggregate  of  the  amounts  for  which  plaintiff  demands 
judgment  against  the  vendor  be  made  a  charge  and  lien  upon  the 
property. 

The  answer  of  the  defendant  Cunningham,  after  admitting  most 
of  the  material  allegations  of  the  complaint  and  denying  those  not 
admitted,  sets  up  as  a  separate  defense,  alleging  the  conclusions  of 
fact,  that  she  duly  tendered  full  performance  on  her  part  both  to 
the  assignee  and  later  on  to  plaintiff,  which  tenders  were  refused, 
and  she  demands  a  dismissal  of  the  complaint.  The  answer  of  the 
defendant  company  put  in  issue  certain  allegations  of  the  complaint, 
admitted  that  the  company  rejected  the  title  as  alleged ;  alleges  that 
it  tendered  to  plaintiff  and  to  the  vendor  all  money  that  it  was 
required  to  tender  under  the  contracts,  and  set  up  two  counter- 
claims, in  one  of  which  it  alleges  that  it  was  induced  to  accept  the 
assignment  of  the  contract  by  false  representations,  and  in  the  other 
it  alleged  that  the  title  to  the  premises  was  unmarketable  for  the 
reasons  upon  the  grounds  stated  in  its  objections  thereto,  which  have 
already  set  forth,  for  which  reason  neither  the  vendor  nor  vendee 
was  able  to  carry  out  the  contract,  and  that  the  rejection  of  the  title 
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waB  jnstiiied,  and  it  prayed  for  judgment  dismissing  the  amended 
complaint,  annulling  the  assignment  of  the  contract,  adjudging  that 
it  was  justified  in  rejecting  the  title  and  awarding  it  judgment 
against  the  plaintiff  for  the  amount  paid  on  the  contract,  and 
damages,  besides  costs. 

Counsel  for  the  plaintiff,  in  his  opening  and  in  the  discussion  fol- 
lowing  the  motion  for  a  dismissal  of  the  complaint,  stated,  in  sub- 
stance, that  the  parcel  of  land  which  the  vendor  agreed  to  quitclaim 
and  with  respect  to  which  the  plaintiff  claims  she  represented  and 
warranted  that  she  had  an  easement  of  light,  air  and  access,  con- 
sisted of  a  triangular  piece  bounded  northerly  by  the  southerly  line 
of  One  Hundred  and  Forty-first  street  a)x>ut  three  and  one-half 
feet ;  bounded  easterly  by  the  northwesterly  line  of  Hamilton  place 
and  westerly  by  the  former  northwesterly  line  of  Bloomingdale  road, 
and  terminating  southerly  about  the  middle  of  the  block  where  the 
easterly  and  westerly  boundary  lines  intersect.  On  tlie  motion  to 
dismiss  the  complaint  it  was  pointed  out  that  the  plaintiff,  accord- 
ing to  the  allegations  of  its  complaint,  had  not  made  a  decision  as 
to  whether  its  vendor  or  its  assignee  was  at  fault,  and  that,  there- 
fore, it  had  not  alleged  a  cause  of  action  against  either.  No  motion 
was  made  to  amend  the  complaint.  The  learned  counsel  for  the 
appellant  draws  attention  to  the  rule  that  the  objection  that  a  suit 
in  equity  will  not  lie  and  that  the  plaintiff  has  an  adequate  remedy 
at  law,  must  be  taken  by  answer,  which  was  not  done  in  this  case. 
The  dismissal  of  the  complaint,  however,  does  not  rest  upon  the 
ground  that  the  plaintiff  has  an  adequate  remedy  at  law  or  that  a 
court  of  equity  has  not  jurisdiction  of  the  subject-matter  of  the 
action.  The  dismissal  was  urged  and  is  sought  to  be  sustained  upon 
the  ground  that,  examined  in  the  light  that  the  trial  court  was 
called  upon  to  view  the  complaint  when  each  defendant  moved 
separately  for  a  dismissal  upon  the  ground  that  it  did  not  state  a 
cause  of  action,  it  is  found  insufficient.  The  learned  counsel  for 
the  appellant  concedes  that  if  his  client  had  not  assigned  the  con- 
tract it  would  be  obliged  to  take  a  definite  stand  and  in  order  to 
recover  back  the  money  paid  to  the  vendor  it  would  be  obliged  to 
allege  and  prove  that  the  title  tendered  was  unmarketable,  and  if  it 
failed  it  could  not  now  having  rejected  the  title  obtain  a  specific 
performance  from  its  vendor,  and  such  seems  to  be  the  law  based 
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upon  principle  and  authority  {Steinhardt  v.  Baker ^  163  N.  Y.  411), 
but  be  contends  that  the  situation  is  clianged  owing  to  the  assign- 
ment of  the  contract  and  the  action  taken  by  the  assignee  thereof. 
The  assignment  of  the  contract,-  of  course,  cannot  enlarge  the 
rights  of  the  plaintiff  as  against  its  vendor^  Since  the  plaintiff 
cannot,  as  against  the  vendor,  owing  to  its  refusal  to  take  title,  have 
a  decree  for  specific  performance  even  though  the  title  be  good,  it 
is  difficult  to  discern  what  relief,  if  any,  may  be  afforded  the  plain- 
tiff in  this  action  against  the  vendor.-  It  could  maintain  an  action 
against  the  vendor  to  cancel  the  contract  and  recover  back  the  pur- 
chase price  and  the  reasonable  expei)ses  of  examining  the  title  if  it 
owned  the  contract  and  alleged  a  breach  {Bruner  v.  Meigs^  64 
N.  T.  506,  515),  whicli,  however,  it  does  not.  However,  if  a  good 
cause  of  action  in  equity  is  stated  against  either  defendant,  the  dis- 
missal of  the  complaint  in  favor  of  botli  cannot  be  sustained.  No 
question  of  improper  joinder  of  parties  defendant  was  presented 
by  the  motions  upon  which  the  complaint  was  dismissed,  nor  could 
such  objection  be  taken  even  by  demurrer,  as  it  does  not  concern 
one  defendant  if  a  good  cause  of  action  is  stated  against  him*,  that 
another  defendant  has  been  joined  against  whom  no  cause  of  action 
is  set  forth.  {Crosby  v.  Berger^  4  Edw.  Cli.  210  ;  New  York  <fe 
New  Riwen  B.  R.  Co.  v.  Schuyler^  17  N.  Y.  592 ;  Mcintosh  v. 
Ensign^  28  id.  169.)  It  remains,  therefore,  to  be  seen  whether  a 
cause  of  action  is  shown  against  tlie  defendant  company,  and  if  so, 
whether  the  vendor  is  a  necessary  or  proper  party  thereto.  It  is 
quite  clear  that  the  plaintiff  does  not  allege  whether  the  title  was 
marketable  or  not,  and  it  is  claimed  by  the  learned  counsel  for  the 
respondents  that  the  plaintiff  does  not  even  allege  the  essential 
facts  upon  which  its  marketability  depends.  Under  the  liberal  rule 
for  the  construction  of  pleadings  that  obtains  in  this  jurisdiction, 
arid  which  is  still  more  liberal  when  the  question  instead  of  being 
raised  by  demurrer  is  presented  by  motion  to  dismiss  on  the  trial 
{Sanders  v.  SouUer,  126  N.  Y.  195  ;  Kain  v.  Zarkin,  141  id.  150), 
1  am  of  opinion  that  the  complaint  was  suflScient  to  admit  proof  upon 
the  trial  to  show  that  the  facts  stated  in  the  objections  to  the  title 
were  true.  If  this  be  doubtful,  however,  on  the  complaint  standing 
alone,  the  objection  is  removed  by  the  answer  of  the  defendant  com- 
pany which  specifically  avers  that  the  facts  stated  in  tlie  objections 
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were  true  and  that  the  title  was  defective,  and  prays  for  an  adjudica- 
tion thereon  canceling  and  annulling  the  contract,  and  that  it  was 
justified  in  rejecting  the  title,  and  for  the  relief  to  which  it  would 
be   entitled  under   the   contract  upon  that  theory.     {Jaequdin  v. 
Morning  Journal  Assn,^  39  App.  Div.  515 ;  Miller  v.  White^  4 
Hun,  62 ;  Cohu  v.  Eusson,  113  N.  T.  662.)    It  is  further  objected 
that  the  plaintiff  must  decide  for  itself  before  suing  whether  the 
title  was  good  or  bad,  and  that  it  cannot  come  into  a  court  of  equity 
in  effect  for  advice  as  to  whether  the  title  was  marketable.    The 
learned  counsel  for  the  appellant  does  not  contend  that  his  client  is 
entitled  to  the  advice  or  direction  of  the  court  as  is  a  trustee  in  cer- 
tain cases,  and  he  disclaims  that  the  action   was  brought  or  pre- 
sented on  the  theory  that  the  advice  of  the  court  is  sought  upon 
any  ground.     His  claim  is  that  facts  are  Alleged  in  the  complaint 
showing  that  the  plaintiff  is  entitled  to  some  relief,  but  that  the 
form  and  nature  of  the  relief  depends  upon  the  decision  of  the 
court  as  to  whether  the  title  was  marketable  and  properly  rejected, 
or  unmarketable  and  improperly  rejected.     If  the  title  was  mar- 
ketable, he  contends  that  as  against   the  defendant  conipany  his 
client  is  entitled  to  specific  performance  of  the  contract  as  between 
them  at  least,  even  though  on  account  of  the  refusal  of  both  to  take 
the  title,  specific  performance  may  not  be  decreed  as  against  the 
vendor,  and  that  if  tlie  title  be  not  marketable,  his  client  is  enti- 
tled to  have  the  assignment  canceled  and  the  contract  reassigned 
to  it  by  the  defendant  company,  so  that  it  may  be  in  a  position  to 
perform  if  performance  be  demanded  by  the  vendor  and  to  recover 
the  purchase  money  paid  and  the  expenses  of  examining  the  title  in 
any  event. 

In  either  event,  therefore,  he  claims  that  plaintiff  is  entitled  to 
equitable  relief  against  the  defendant  company,  but  being  in  doubt 
as  to  the  law  of  the  marketability  of  the  title  which  will  control  the 
form  and  nature  of  the  relief,  he  presents  the  case  in  a  double  aspect 
without  alleging  which  is  right  and  prays  for  relief  in  the  alterna- 
tive, but  founded  on  the  same  facts  and,  therefore,  not  inconsistent, 
depending  only  on  whether  it  is  held  that  the  title  was  marketable 
or  unmarketable.  This  form  of  pleading  in  equity  prevailed  long 
before  the  Code  and  is  still  sanctioned.  {McCosJcer  v.  Brady^  1 
Barb.  Ch.  329;  affd.,  sub  nom.  Brady  v.  McCosker,  1  W.  Y.  214; 
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Belmont  v.  O'Brien,  12  id.  400  ;  Lloyd  v.  Brewster^  4  Paige,  537 ; 
ColUn  V.  Eo88,  2  id.  396  ;  Evans  v.  Burton,  5  N.  Y.  St.  Repr.  2ir> ; 
Schlffer  v.  Lauterhach^  7  App.  Div.  231 ;  Matter  of  Patterson,  70 
Hiin,  377;  Redmond  v.  i)ana,  3  Bosw.  615 ;  1  Dan.  Cli.  Pr.  [6tli 
Am.  ed.]  384, 385 ;  Hardin  v.  Boyd,  113  U.  S.  756 ;  Black  v.  Ilenry 
G,  Allen  Co.,  42  Fed.  Rep.  618 ;  naUey-v.  Goddard,  86  id.  25.)  But 
the  alternative  relief  must  be  demanded  against  the  same  defendant 
or  defendants.  {Clark  v.  Lord  Rivers,  L.  R.  5  Eq.  Cas.  97.)  In 
many  cases,  pleadings  in  equity  presenting  the  case  in  a  double 
aspect  and  demanding  alternative  relief  have  been  sustained  where 
if  the  plaintiff  failed  to  establish  certain  facts  alleged  which  would 
entitle  him  to  equitable  relief,  he  claimed  in  the  alternative  other 
equitable  relief  upon  other  facts  alleged.  {Connecticut  Mut.  Life 
Ins,  Co,  V.  Comwell,  72  Hun,  199 ;  Redmond  v.  Dana,  supra  /  KU- 
gour  V.  New  Orleans  Gaslight  Co,,  2  Woods  [U.  S.],  144 ;  Bagot  v. 
Boston,  L.  R.  6  Ch.  Div.  1 ;  Davies  v.  Otty,  2  De  G.,  J.  &  S.  238 ; 
CaldweU  y.  King,  76  Ala.  149;  Fisher  v.  Moog,  39  Fed.  Rep. 
665;  RockweU  v.  Morgan,  13  N.  J.  Eq.  384.)  This  court  has 
recently  held  that  a  complaint  is  good  which  demands  alternative 
relief,  even  on  inconsistent  facts,  on  plaintiff's  failure  or  inability  to 
snstain  one  theory,  in  which  event  he  demands  relief  upon  the  other 
theory.  {Hasherg  v.  Moses,  81  App.  Div.  199,  and  cases  cited.) 
We  agree  with  the  contention  of  the  learned  counsel  for  the 
respondents  that  the  plaintiff  does  not  show  ignorance  of  material 
facts  specially  or  peculiarly  known  to  the  defendants,  which  would, 
nnder  the  former  equity  practice,  entitle  it  to  a  discovery  of  the 
facta  {Lloyd  \\  Brewster,  supra  ;  Wilkinson  v.  Dohhie,  12  Blatchf. 
[U.  S.]  298),  even  if  that  form  of  complaint  would  in  any  case  be 
now  permissible  under  our  Code  of  Civil  Procedure,  which  is 
doubtful,  since  it  is  required  that  the  complaint  shall  state  the 
material  facts,  and  a  remedy  by  an  examination  of  the  defendant  to 
enable  the  plaintiff  to  frame  a  complaint  has  been  provided  as  a 
substitute  for  the  old  bill  of  discovery.  The  plaintiff,  however,  as 
already  stated,  claims  to  have  alleged  all  of  the  material  facts  upon 
which  the  marketability  of  the  title  depends.  If,  however,  the 
title  was  marketable  and  the  defendant  company  was  at  fault  in 
rejecting  it,  it  may  be  doubtful  whether  the  plaintiff  has  a  cause  of 
App.  Div.— Vol.  CXVII.        15 
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action  against  the  defendant  company  in  equity  for  specific  per- 
formance, since  he  would  only  be  entitled  to  a  judgment  for  dam- 
ages for  breach  of  contract.  Upon  this  theory  of  the  case  I  donbt 
whether  the  plaintiff's  vendor  could  be  brought  into  the  action  and 
compelled  to  litigate  in  this  action  her  claim  for  damages  or  lier 
right,  if  slie  should  see  fit  to  assert  the  right,  to  a  specific  i>erfonn- 
ance  of  the  contract  as  against  the  plaintiff.  On  the  other  hand,  if 
the  title  was  not  marketable,  the  plaintiff  would  be  entitled  as 
against  the  defendant  company  to  a  cancellation  and  reassignment 
of  the  contract.  The  contract  contemplated  a  formal  cancellation 
and  reassignment  in  the  event  that  the  assignee  should,  without  its 
own  fault,  be  unable  to  obtain  title.  This,  therefore,,  was  the 
agreement  of  the  parties  and  it  may  be  essential  to  the  plaintiflTs 
right  to  recover  of  the  vendor  the  down  payment  and  expenses  of 
examining  the  title,  for  those  rights  have  passed  to  the  defendant 
company  by  the  assignment,  and  moreover  plaintiff  is  entitled  to  be 
in  a  position  to  perform  should  its  vendor  assert  the  marketability 
of  the  title  and  demand  performance.  It  may  well  be  that  a  court 
of  equity  would  not  take  jurisdiction  merely  to  cancel  and  annul 
the  assignment  {Globe  Mutual  Life  Ins.  Co,  v.  Reala^  79  N.  Y.  202 ; 
Town  of  Spri?igj)ort  v.  Teutonia  Savings  Banlc^  75  id.  397);  but 
here  special  facts  and  circumst'^nccs  exist  which  render  it  proper 
that  the  defendant  company  should  be  compelled  to  execute  and 
deliver  a  reassignment  of  the  contract  in  accordance  with  the  express 
agreement  of  the  parties  and  this  it  has  jurisdiction  to  do.  {McHenry 
V.  Hazard^  45  N.  Y.  580 ;  Ilaiailion  v.  CunimingSj  1  Johns.  Cli. 
516 ;  Metropolitan  El  R,  R.  Co,  v.  Manhattan  ELR,  R,  Co,,  11 
Daly,  373.)  The  defendant  company,  in  its  answer,  alleges  that  it 
has  demanded  the  amount  for  which,  upon  this  theory  of  the  case, 
the  plaintiff  is  liable  to  it,  and  that  the  plaintiff  has  refused  to  pay 
the  same.  These  allegations  are  denied  in  the  reply.  That,  how- 
ever, if  true  would  only  indicate  that  perhaps  the  plaintiff  might 
have  obtained  a  reassignment  without  going  into  court,  but  does  not 
bar  its  right,  for,  under  the  contract,  the  plaintiff  was  under  no 
obligation  to  make  the  payment  until  the  defendant  company  reas- 
signed the  contract.  The  failure  of  the  plaintiff  to  demand  a  reas- 
signment of  the  contract  before  bringing  the  action  may  be  aground 
for  refraining  from  allowing  it  costs,  but  it  is  not  a  bar  to  equitable 
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relief.  I  am  of  opinion,  therefore,  that  npon  the  theory  of  the 
complaint  wliich  is  fairly  to  be  inferred  from  the  allegations  and 
which  is  snpported  and  sustained  by  the  answer  of  the  defendant 
company,  tiie  suit  can  be  maintained  in  equity  against  the  defend- 
ant company  for  a  cancellation  and  reassignment  of  the  contract. 
Inasmuch  as  the  vendor  in  her  answer  makes  no  demand  for  specific 
performance  and  her  only  prayer  for  relief  was  for  a  dismissal  of 
the  complaint,  I  am  of  opinion  that  the  complaint  was  properly  dis- 
missed as  against  her  for  the  reason  that  she  was  not  a  necessai-y 
party  to  the  action  as  between  the  plaintiff  and  the  defendant  com- 
pany upon  the  only  theory  upon  which  T  think  the  complaint  can 
be  sustained,  and  she  cannot  l>e  compelled  in  this  action  to  liti- 
gate her  right  to  damages  against  the  plaintiff  under  her  contract 
with  it. 

It  follows,  therefore,  that  the  Judgment  should  be  affirmed,  with 
costs,  as  to  the  respondent  Cunningham,  and  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event  as  to  the  defendant 
company. 

Patterson,  J.,  concurred. 

Judgment  affirmed,  with  costs.    Order  filed. 


Edwin  E.  Tullis,  Doing  Business  under  the  Name  of  Tullis  & 
Company,  Kespondent,  v.  Samuel  II.  Stone,  Appellant. 

First  Department,  January  11,  1907. 

Contract—  action  on  alleged  promise  of  officer  of  corporation  to  pay  debt 

of  corporation. 

The  plaintiff  had  a  contract  to  install  a  heating  plant  and  a  realty  company  had 
accepted  an  order  from  the  owner  to  make  payments  to  the  plaintiff  when  due. 
When  the  work  was  partly  completed,  the  plaintiff  was  warned  that  both  the 
owner  and  the  realty  company  were  insolvent,  and  thereafter  sued  the  treas- 
urer of  the  realty  company  upon  an  alleged  personal  promise  to  pay  for  the 
work  already  done  in  considenition  of  the  plaintiff's  installing  a  boiler  on  the 
premises.    Evidence  considered  and 

Edd,  thnt  a  verdict  for  the  plaintiff  was  against  the  weight  of  evidence. 

HouoBTOK,  J.,  dissented. 
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Appeal  by  the  defendant,  Samuel  H.  Stone,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  ofiSce  of 
the  clerk  of  the  county  of  New  York  on  the  24th  day  of  January, 
1906,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  I.i 
said  clerk's  office  on  the  29th  day  of  January,  1906,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Benjamin  F,  Feiner,  for  the  appellant. 

H.  Snowden  Marshall^  for  the  respondent. 

Lauohlin,  J. : 

On  the  2l8t  day  of  February,  1905,  tlie  WolflE  Construction  Com- 
pany, as  owner,  entered  into  an  agreement  with  the  plaintiflE,  as  eon- 
tractor,  by  which  the  latter  agreed  to  furnish  "  all  the  materials  and 
perform  all  the  work  for  the  erection  of  the  low-pressui-e  steam-heat- 
ing apparatus  to  be  erected  in  tlie  six-story  apartment  house  located 
at  northwest  Cor.  of  97th  St.  &  Madison  Avenue,  N.  Y.  City  (com- 
plete in  every  respect)."  It  was  further  expressly  agreed  that  the 
owner  should  provide  all  masonry  required,  but  that  the  plaintiff 
was  to  assume  entire  responsibility  for  the  work  as  shown  on  the 
drawings  and  described  in  the  specifications  prepared  by  the  architect, 
which  were  made  a  part  of  the  contract.  With  respect  to  the  com- 
pensation to  the  contractor  for  the  work  and  materials,  it  was  pro- 
vided that  the  owner  should  pay  $4,200,  subject  to  additions  and 
deductions  as  therein  provided  (not  involved  on  this  appeal)  and  that 
payments  should  be  made  only  on  certificates  of  the  architect  in 
installments,  the  first  of  $800  to  be  made  "  when  all  risers  are  erected,*' 
and  the  second  of  $600  "  on  delivery  of  boiler,"  and  that  the  pay- 
ments should  be  due  when  the  certificates  for  the  same  were  issued.  It 
was  further  provided  that  if  at  any  time  there  should  be  evidence  cf 
any  lien  or  claim  against  the  contractor  for  which  the  owner  of  the 
premises  might  become  liable,  the  owner  should  have  the  right  to 
retain  out  of  any  payment  then  due  or  thereafter  to  become  due  an 
amount  sufficient  to  completely  indemnify  him  against  such  lien  or 
claim.  The  Manados  Realty  Company,  which  was  making  a  build- 
ing loan  to  the  Wolff  Construction  Company,  accepted  an  order  from 
the  latter  to  make  the  payments  to  the  plaintiff  under  his  contract. 
On  or  prior  to  the  17th  d/iy  of  March,  1905,  the  plaintiflE  claims  to 
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liave  erected  all  of  the  risers,  and  prior  to  that  day  he  had  deposited 
tlie  boiler  in  the  street  in  front  of  the  premises.  The  defend- 
ant was  the  treasurer  of  the  Manados  Realty  Company.  On  said 
seventeenth  day  of  March  no  payment  had  been  made  to  the 
plaintiff.  He  testilied  that  on  that  day  liQ  was  informed  by 
Mr.  Roach,  the  president  of  the  Wolff  Construction  Company, 
that  it  was  insolvent;  that  his  contract  with  it  was  worthless; 
that  its  interest  in  the  building  was  about  to  be  foreclosed ;  and  that 
the  Manados  Realty  Company  was  also  insolvent;  that  he  called  on 
the  defendant  and  informed  him  of  these  facts  and  stated  that  in 
the  circumstances  he  could  not  deliver  the  boiler  and  intended  to 
take  it  away  ;  that  the  defendant  said  to  him  that  if  he  would  put 
the  boiler  in  the  cellar,  he  would  pei^sonally  make  the  first  two  pay- 
ments, aggregating  $1,400,  on  plaintiff's  contract,  and  that  there- 
upon plaintiff  delivered  the  boiler  in  the  cellar.  The  recovery  has 
been  had  upon  the  theory  of  an  original  promise  on  the  part  of  the 
defendant  individually  to  pay  the  $1,400,  as  testified  to  by  the  plain- 
tiff. It  does  not  appear  that  the  defendant  had  any  interest  in  the 
building  or  in  the  contract,  except  as  treasurer  of  the  company 
making  the  building  loan. 

The  plaintiff  further  testified  that  after  ho  delivered  the  boiler 
he  demanded  payment  of  the  defendant,  who  requested  a  certificate 
of  the  architect  or  authority  from  Mr.  Roach,  the  president  of  the 
Wolff  Construction  Company ;  that  he  endeavored  to  obtain  such 
Odnsent  or  certificate,  but  being  unable  to  do  so,  wrote  the  defend- 
ant on  tiie  21st  day  of  March,  1905,  demanding  that  the  defendant 
fulfill  his  "verbal  contract  and  guarantee "  to  make  the  payment 
of  the  $1,400 ;  that  he  never  obtained  a  certificate  of  the  architect 
entitling  him  to  either  payment.  On  cross-examination,  the  plaintiff 
was  asked  to  relate  again  his  conversation  with  the  defendant,  and 
in  narrating  it  he  did  not  testify  that  the  defendant  agreed  to  make 
any  payment  individually,  and  he  also  testified  that  the  defendant 
wanted  him  to  put  in  the  boiler  in  accordance  with  the  contract, 
and  that  hi^  understanding  was  that  he  was  to  put  the  boiler  in  in 
accordance  with  his  contract  with  the  Wolff  Construction  Company, 
and  that  if  he  did  that,  he  was  to  receive  $1,400  when  he  got  the 
certificate  of  the  architect,  and  he  admitted  that  he  did  not  put  in 
the  boiler  in  accordance  with  his  contract  with  the  Wolff  Construe- 
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tion  Company,  which  required  him  to  set  it  on  the  foundation. 
He  further  admitted  that  he  did  not  submit  to  the  architect  for  his 
approval  working  plans  before  he  commenced  the  work  in  the  build- 
ing, as  required  by  his  contract,  and  that  he  did  not  submit  work 
ing  plans  as  to  the  risers  until  on  the  day  on  which  he  claims  to  have 
had  the  conversation  with  the  defendant  upon  which  this  action  is 
based. 

Tlie  plaintiff  called  as  witnesses  to  part  of  his  conversation  with  tlie 
defendant,  Mr.  Hartwell,  a  builder,  and  Mr.  Raff,  who  was  superin- 
tendent for  Mr.  Hartwell.  Hartwell  testified  that  he  called  to  see 
the  defendant  and  found  him  engaged  in  a  conversation  witli  plain- 
tiff ;  that  he.  heard  the  defendant  say,  "  When  yon  have  done  your 
work  you  will  get  your  money,"  to  which  the  plaintiff  replied, 
"  Well,  it  means  that  I  am  not  going  to  get  my  money  ; "  that  tlie 
witness  asked  the  plaintiff  what  he  wanted,  to  which  the  plaintiff 
replied,  "  I  want  my  monfey ; "  that  tlie  witness  asked,  "  How  much 
is  thei*e  due  you,"  to  which  the  plaintiff  replied, "  $800  for  risers 
and  $600  for  the  horler,"  whereujwn  the  witness  said,  "Well,  Mr. 
Stone,  what  do  you  want,"  to  which  the  defendant  replied,  "  I  want 
that  boiler  put  in,"  whereupon  the  witness  said,  "  Well,  will  you 
pay  for  it  ? "  To  which  the  defendant  replied,  "  Yes,  I  will  pay 
for  that  boiler.  Roach  or  no  Roach,  when  it  is  set  on  the  founda- 
tions." Raff  testified  that  when  he  came  into  the  room  the  plaintiff 
was  asking  for  the  $800  payment  for  the  risers,  which  the  defendant 
refused,  but  said,  "Mr.  Tullis,  if  you  put  that  boiler  in  the  building 
I  will  make  you  the  payment."  The  defendant  flatly  contradicted 
the  testimony  of  the  plaintiff  and  denied  he  made  any  individual 
promise  in  the  premises.  His  testimony  is  to  the  effect  that  on  the 
seventeenth  day  of  March  the  plaintiff  called  at  his  office  and  in 
the  presence  of  Afr.  Roach,  the  president  of  the  Wolff  Construction 
Company,  asked  for  the  "  boiler  payment,"  and  was  informed  by 
defendant  that  the  risers  were  not  right  and  that  the  plaintiff  had 
not  given  the  architect  the  "  lay  out,"  to  which  plaintiff  replied 
that  he  would  fix  the  risers  and  would  give  the  architect  the  "lay 
out ; "  that  plaintiff  said  he  wanted  the  $600  "  boiler  payment "  and 
defendant  answered  in  sul)stance  that  if  Mr.  Roach  wanted  it 
advanced,  he  would  pay  it;  that  later  on,  in  the  presence  of  Mr. 
Hartwell,  the  plaintiff  demanded  the  $600  as  the  "  boiler  payment," 
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to  which  defendant  replied  that  lie  would  pay  him  for  the  boiler  if 
he  put  it  in,  at  the  same  time  saying,  in  substance,  that  the  company 
could  advance  the  money  to  tlie  construction  company,  and  that 
8ul)6equently  after  the  plaintiff  delivered  the  boiler  in  the  cellar  and 
when  he  was  about  to  advance,  with  the  consent  of  Mr.  Roach,  $600 
for  the  boiler,  and  on  the  architect's  certificate  which  he  and  Roach 
had  induced  the  architect  to  give  as  to  the  boiler,  it  was  discovered 
that  there  was  a  chattel  mortgage  of  $585  on  it,  and  the  defendant, 
acting  for  the  company,  refused  to  advance  the  money  until  the  lien 
of  the  mortgage  was  discharged.  Mr.  Roach,  the  president  of  the 
Wolff  Construction  Company,  testified  in  behalf  of  the  defendant 
with  respect  to  the  conversation  between  the  defendant  and  the 
plaintiff  on  the  seventeenth  day  of  March,  that  the  bureau  of 
incumbrances  would  not  permit  the  boiler  to  remain  on  the  street 
and  that  the  plaintiff  asked  defendant  if  he  wonld  waive  the  ques- 
tion as  to  the  first  payment  and  advance  the  $600  as  the  '*  boiler 
payment,"  to  which  tlie  defendant  replied  that  he  had  no  objec- 
tion if  the  witness  was  willing  and  if  plaintiff  would  comply  with 
his  contract  by  putting  the  boiler  on  its  foundations  in  accordance 
with  the  contract  and  specifications,  which  the  plaintiff  agreed  to 
do ;  that  after  the  delivery  of  the  boiler  in  the  cellar,  he  was  in  the 
defendant's  office  when  the  plaintiff  was  present,  and  the  defendant 
was  about  to  write  a  check  to  make  the  $600  payment,  when  the 
plaintiff  admitted  that  there  was  a  chattel  mortgage  on  the  boiler 
which  he  said  he  would  remove  the  following  morning,  whereupon 
the  defendant  refused  to  make  the  payment.  This  witness  also  tes- 
tified that  the  plaintiff  failed  to  submit  for  the  approval  of  the  archi- 
tect working  plans,  and  that  in  consequence  of  this  failure  some  of 
the  risers  were  erected  in  a  manner  interfering  with  the  design  of 
the  architect  in  other  respects  and  it  became  necessary  to  change 
them.  The  architect  testified  that  he  refused  to  issue  the  certificate 
for  the  first  payment  because  the  plaintiff  failed  to  comply  with 
the  requirements  of  the  specifications  and  he  stated  in  detail  the 
respects  in  which  the  plaintiff  failed  to  perform  his  contract  and 
said  that  he  repeatedly  drew  plaintiff's  attention  to  these  omissions. 
The  plaintiff  was  called  in  rebuttal  and  denied  that  the  architect 
refused  the  certificate  upon  the  grounds  stated  by  him  and  testified 
that  in  November,  1905,  he  paid  the  note  to  secure  which  the 
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chattel  mortgage  was  given,  bat  he  admitted  that  the  mortgage  was 
on  record  at  the  time  he  asked  for  tlie  payment  and  so  remained 
until  November,  if  not  later. 

The  learned  trial  judge,  in  denying  the  motion  for  a  new  trial, 
wrote  a  niemorandum  stating  that  the  credence  given  by  the  jury 
to  the  testimony  in  support  of  the  plaintiflPs  theory  of  the  case 
surprised  him,  but  he  denied  tlie  motion  upon  the  ground  that  that 
was  a  question  for  the  jury.  We  are  of  opinion  that  the  verdict 
should  have  been  set  aside  as  against  the  weight  of  evidence.  It  is 
highly  improbable  that  the  defendant,  who  was  merely  acting  as  an 
agent  for  tlie  lEanados  Realty  Company,  would  obligate  himself 
personally  in  the  matter.  The  fair  construction  of  all  tlie  testi- 
mony, except  that  of  the  plaintifiE  on  his  direct  examination,  is  that 
the  defendant  was  speaking  for  his  company.  Moreover,  it  is  quite 
clear  that  the  plaintiff  had  not  earned  or  become  entitled  to  the 
first  two  payments  under  his  contract  with  the  Wolff  Construction 
Company.  He  concedes  this  as  to  the  second,  at  least,  and  admits 
that  he  did  not  procure  the  certificate  of  the  architect  as  to  either, 
but  he  claims  in  one  part  of  his  testimony  that  the  personal  agree- 
ment made  by  the  defendant  with  him  was  more  favorable,  and  in 
another  part  of  his  testimony  admits  that  under  defendant's  agree- 
ment with  him  he  was  not  to  be  entitled  to  payment  for  the  boiler 
except  upon  compliance  with  his  contract  with  the  Wolff  Construc- 
tion Company  with  respect  to  installing  it.  Upon  his  own  testi- 
mony it  is  clear  that  he  did  not  comply  with  that  contract  in  two 
respects,  ^rst,  he  did  not  place  the  boiler  on  the  foundation ;  and, 
secondly^  there  being  a  chattel  mortgage  of  record  against  the 
boiler,  and  the  defendant  and  his  company,  through  him,  having 
notice  thereof  before  the  boiler  was  attached  to  the  realty,  the 
indebtedness  secured  by  the  chattel  mortgage  constituted  a  claim  or 
charge  upon  which  the  owner  might  be  liable  under  the  contract. 

The  learned  counsel  for  the  plaintiff  seeks  to  sustain  the  recovery 
upon  the  theory  that  the  plaintiff  subsequently  paid  the  debt  for 
which  the  chattel  mortgage  was  security.  The  difficulty  with  that 
theory  is  that  this  is  an  action  at  law  and  the  plaintiff  was  only 
entitled  to  recover  upon  a  cause  of  action  complete  at  the  time  he 
commenced  the  action.  Moreover,  we  think  the  plaintiff  did  not 
sustain  the   burden   of  proof  to  establish  an   original  individual 


Digitized  by  LjOOQ IC 


Lange  V,  Sghile.  233 


App.  Dir.]  First  Department,  January,  1907. 

promise  by  the  defendant  to  pay  either  the  first  or  second  installment 
under  the  contract. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Patteeson,   p.   J.,   McLaughlin  and   Soott,   JJ.,   concurred ; 
Houghton,  J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event-    Order  tiled. 


Frederick  Lange  and  Others,  as  Executors,  etc.,  of  Henry  J. 
ScHiLE,  Deceased,  Respondents,  v.  Romeo  II.  Schile,  Appellant. 

First  Department,  January  11,  1907. 

Pleading  —  when  complaint  against  attorney  \m  on  contract  rather  than 
in  conversion  — counterclaim  for  sums  due  on  other  contracts. 

It  appeared  that  the  plaintiff's  testator  on  going  abroad  had  given  a  sum  of 
money  to  bis  attorney  to  make  payments  on  claims  and  liens  against  the  testa- 
tor's property,  then  in  litigation.  On  the  testator's  return  he  left  the  balance 
of  the  money  in  the  defendant's  hands  without  making  a  demand  therefor. 

The  plaintiffs,  as  executors,  demanded  the  return  of  the  money  by  the  defendant, 
and  in  a  complaint  alleged  that  the  defendant  wrongfully  and  unlawfully 
refused  to  turn  over  and  pay  to  the  plaintiffs  the  said  amount  in  his  hands  and 
"oonverted  the  same  to  his  own  use.'* 

EM,  that  the  complaint  did  not  set  out  an  action  for  conversion,  but  one  for 
money  had  and  received,  and  that,  therefore,  the  defendant  was  entitled  to  set 
up  counterclaims  for  sums  due  on  other  contracts. 

Appeal  by  the  defendant,  Romeo  H.  Schile,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  8th  day  of  January, 
1906,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  10th  day  of  January,  1906,  denying  the 
defendant's  motion  for  a  new  trial. 

Edward  W.  S.  Johnstouy  for  the  appellant. 

George  W.  S.  Schuh,  for  the  respondents. 
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Lauohlin,  J. : 

The  defendant  pleaded  two  counterclaims  an  contract,  one  upon 
a  note  and  anotlier  upon  a  bond,  which  were  proved.  These  counter- 
claims exceeded  the  amount  of  the  plaintiflFs'  claim.  The  court 
subsequently  dismissed  the  counterclaims  and  struck  out  the  evidence 
given  to  sustain  them  upon  the  ground  that  this  was  an  action  in 
conversion.  The  single  question  presented  by  the  appeal  is  whether 
it  is  an  action  on  contract  or  in  conversion.  If  the  former,  the 
judgment  should  be  affirmed,  and  if  the  latter,  it  must  be  reversed. 

On  a  former  appeal  herein  to  this  court  (111  App.  Div.  613) from 
an  order  dismissing  defendant's  appeal  from  the  taxation  of  costs 
upon  the  entry  of  this  judgment,  we,  in  effect,  held  that  the  action 
was  on  contract,  and  upon  that  theory  the  taxation  of  the  costs  by 
the  clerk  was  modified  by  changing  the  allowance  for  all  proceed- 
ings before  notice  of  trial  from  twenty-five  dollars,  which  the  clerk 
had  allowed  upon  the  theory  that  it  was  an  action  in  tort,  and  which 
is  the  allowance  in  such  a  case,  to  fifteen  dollare,  that  being  tlie 
the  amount  prescribed  in  actions  on  contract. 

The  action  is  to  recover  $3,012.62.  The  contention  that  this 
moiiey  was  held  in  trnst  by  the  defendant  for  the  plaintiffs  and 
that  the  former  converted  it,  was  made  and  met  ui>on  the  former 
appeal.  It  appears  that  the  plaintiffs'  decedent,  on  his  departure 
for  Europe  in  Jnne,  1900,  delivered  the  sum  of  $4,317.74  to  the 
defendant,  who  agreed  to  deposit  the  same  in  a  trust  company  and  to 
pay  therewitli  certain  claims  and  liens  which  had  been  filed  against 
real  property  owned  by  the  decedent,  then  in  litigation,  in  the  event 
that  the  litigation  should  be  terminated  prior  to  the  return  of  the 
decedent,  the  defendant  agreeing  that  upon  the  return  of  the  dece- 
dent,  if  the  litigation  had  not  terminated,  or  if  it  had  terminated  and 
he  had  not  expended  tlie  moneys  as  authorized,  that  he  would  return 
the  amount  and  such  interest  as  had  accrued  thereon  to  the  decedent 
The  plaintiffs  alleged  that  on  the  return  of  the  decedent,  about  the 
1st  day  of  September,  1900,  the  defendant  still  had  possession  of 
all  the  money,  and  snbsequently,  at  the  request  of  the  decedent, 
paid  certain  claims  owing  by  the  decedent,  which  reduced  the  bal- 
ance in  his  hands  to  the  snm  of  83,012.62.  The  plaintiffs'  testator 
did  not  die  until  the  12th  day  of  October,  1901,  at  which  time  it  is 
alleged  the  defendant  still  ha<l  said  balance  of  $3,012.62  in  his  pos- 
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session  or  under  his  control.  The  plaintiffs  then  allege  that  after 
their  appointment  as  executors  they  demanded  the  return  of  the 
money  by  the  defendant,  "  but  that  the  said  defendant  wrongfully 
and  unlawfully  refused  to  turn  over  and  pay  to  the  plaintiffs  the 
said  amount  in  his  hands  and  convei*ted  the  same  to  his  own  use." 
This  is  the  only  allegation  relating  to  conversion.  It  is  not  alleged 
that  the  decedent  ever  demanded  the  return  of  the  money,  and  the 
inference  from  the  facts  alleged  is  that  after  returning  from  Europe, 
instead  of  asking  that  the  money  be  returned  to  him  as  originally 
agreed,  he  concluded  to  let  the  defendant  have  the  use  of  it,  and 
the  latter  from  time  to  time  paid  and  discharged  obligations  of 
the  decedent.  This  new  situation  between  the  parties  continued 
for  more  than  a  year.  In  these  circumstances  it  is  doubtful  wliether 
an  action  for  conversion  could  have  been  maintained,  but  in  any 
event  it  requires  something  more  than  the  bare  allegation  that  the 
defendant  refused  to  pay  the  money  over  to  the  executors  and  con- 
verted it,  to  stamp  the  action  as  one  in  conversion  rather  than  an 
action  for  money  had  and  received. 

It  follows  tliat  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Pattekson,   p.   J.,   McLaughlin,   Houghton  and   Scott,  J  J., 
concnrred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.     Order  tiled. 


Fkank  Galm,  Appellant,  v*  John  W.  Sullivan,  Respondent. 

First  Department,  January  11,  1907. 

Practice — defeii«e  arising  after  service  of  answer. 

A  defense  arising  after  the  service  of  tbe  answer  can  only  be  interposed  by  leave 
of  court  and  should  be  in  the  form  of  a  supplemental  answer.  Such  defense 
caoDot  be  set  up  by  an  amendment  as  of  course. 

Appeal  by  the  plaintiff,  Frank  Galm,  from  an  order  of  tlie 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  14:th 
day  of  September,  1906,  denying  the  plaintiff's  motion  to  strike  out 
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a  BO  called  "amended  answer"  on  the  ground  tliat  a  part  thereof  is 
irrelevant  and  constitutes  matter  only  permissible  in  a  supplemental 
answer. 

Charles  La  Rue^  for  the  appellant. 
D6  Witt  Bailey^  for  the  respondent 

Laughlin,  J. : 

This  is  an  action  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  through  tlie  negligence  of 
the  defendant.  After  the  defendant  answered  and  noticed  the  ease 
for  trial,  and  placed  it  upon  the  calendar,  the  plaintiff  settled  \m 
claim  with  the  defendant  and  executed  a  release  of  his  cause  of 
action.  The  defendant  thereafter  and  within  the  time  within  which 
he  was  authorized  to  amend  his  answer  as  of  course,  and  without 
leave  of  the  court,  served  an  alleged  amended  answer,  setting  up  the 
release  as  a  defense.  It  is  manifest  that  this  defense,  arising  after  the 
original  answer  was  served,  could  only  be  interposed  by  leave  of 
the  court  and  in  the  form  of  a  supplemental  answer.  (Code  Civ. 
Proc.  §  544.) 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  granted,  with  ten  dollars  costs. 

Patterson,  P.  J.,  Inoraham,  Clarke  and  Scott,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


John  Foster  Nevius,  Appellant,  v.  Peter  I.  Nevius  and  Others, 

Respondents. 

First  Department,  January  11,  1907. 

Sale  —  when  parol  evidence  inadmissible  to  show  that  absolute  bill  oi 
sale  was  intended  to  create  trust. 

A  bill  of  sale,  absolute  upon  its  face,  which  recites  that  the  vendor  is  indebted 
to  the  vendee  for  a  sum  of  money  not  named,  which  he  is  desirous  of  paying, 
and  that  the  assignment  is  made  **  lo  that  purpose  "  cannot  be  shown  by  parol 
evidence  to  have  been  intended  as  an  assignment  and  conveyance  in  trust  to 
pay  fttich  sum  as  the  vendor  might  be  found  to  owe  the  vendee. 
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Hence,  an  action  for  an  accounting  against  the  vendee  cannot  be  brought  on  the 
theory  that  the  bill  of  sale  was  intended  as  a  mortgage,  for  the  action  of 
accounting  is  not  one  to  redeem  the  property  and  is  inconsistent  with  such 
action. 

Houghton,  J.,  dissented,  with  memorandum. 

Appeal  by  the  plaintiff,  John  Foster  Nevins,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  9th  day  of 
May,  1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  New  York  Special  Term^  dismissing  the  complaint  on  the 
opening  of  the  case  upon  the  ground  that  it  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action. 

John  IT.  JRegan^  for  the  appellant. 

Herbert  S,  Barnes,  for  the  respondent  Jacobson. 

/.  Frederic  Kemochan,  for  the  respondent  Peter  I.  Nevius. 

Eugene  H.  Lewis  \John  C.  Rowe  with  him  on  the  brief],  for 
the  respondents  Church,  Julieh  and  Louise  K.  Nevius. 

Lauohlin,  J. : 

This  action  was  placed  upon  the  Special  Term  calendar,  and 
brought  to  trial  as  a  suit  in  equity  for  an  accounting  concerning 
personal  and  real  property  assigned  and  conveyed  by  the  plaintiff 
to  the  defendant  Peter  I.  Nevius  by  an  instrument  in  writing  made 
on  the  10th  day  of  December,  1886,  and  delivered  to  said  defend- 
ant pursuant  thereto.  The  instrument  assigning  and  conveying 
the  property  is  annexed  to  the  complaint  and  made  a  part  thereof. 
It  recites  that  the  plaintiff  is  indebted  to  the  firm  of  Peter  I.  Nevius 
&  Son,  in  which  name  the  defendant  Peter  I.  Nevius  was  doing 
business,  "in  a  considerable  sum  of  money"  which  the  plaintiff  '*  is 
desirous  of  paying."  It  then  provides :  "  Now,  therefore,  to  that 
purpose  tliis  indenture  *  -  *  *  Witnesseth  that  the  said  party 
of  the  first  part  (the  plaintiff)  for  and  in  consideration  of  the  sum 
of  One  Dollar  ($1)  to  him  in  hand  paid  by  Peter  I.  Nevius  and 
anotlier  good  and  valuable  consideration  thereto  rendered  by  him 
to  tlie  said  John  Foster  Nevius,  he  thereunto  moving,  has  granted, 
bargained,  sold,  assigned,  transferred  and  set  over,  and  by  these 
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presents  does  grant,  bargain,  sell,  assign,  transfer  and  set  over  unto 
the  said  Peter  I.  Neviu^,-  all  right,  title  and  interest  of  the  party  of 
the  first  part  in  and  to  all  benefits  and  advantages  to  the  said  John 
Foster  Nevius,  given  him  as  devisee  or  legatee  named  in  the  last 
will  and  testament  of  his  father  Peter  I.  Nevius,  now  deceased,  or 
as  devisee  or  legatee  under  the  last  will  and  testament  of  his  mother, 
Mathilda  Walker  Nevins,  likewise  deceased,  and  all  property  real 
and  personal  and  the  rights  thereto  which  might  hereafter  aceroe 
to  srfid  party  of  tjie  first  part  by  virtue  of  anything  contained  in 
the  last  will  and  testament  or  as  heir-at-law  of  his  said  father  or  his 
said  mother;  and  likewise  all  beneficial  interests  of  the  said  party 
of  the  first  part  in  and  to  a  certain  policy  of  insurance  for  ten 
thousand  dollars  ($10,000)  on  the  life  of  the  said  Peter  I.  Nevins, 
deceased,  and  which  said  policy  is  now  held  by  John  Frederick 
Nevius,  as  executor  of  the  last  will  and  testament  aforesaid.  To 
have  and  to  hold  the  hereinbefore  described  property  and  the  whole 
thereof  unto  the  said  Peter  I.  Nevius  and  to  his  heii*8,  executors, 
administrators  and  assigns  forever.  Li  witness  whereof  the  said 
John  Foster  Nevius  has  hereunto  set  his  hand  and  seal  the  year 
and  day  first  written." 

The  plaintiff  does  not  allege  that  there  was  any  fraud  or  mis- 
take in  the  reduction  of  the  agreement  to  writing  or  that  the 
instrument  of  assignment  and  conveyance  did  not  correctly  embody 
the  agreement  of  the  parties,  and  he  does  not  ask  for  a  reformation 
thereof.  He  alleges,  however,  that  the  instrument  was  executed  as 
a  deed  of  trust  and  that  the  property  was  delivered  in  trust  to 
secure  the  payment  of  the  sums  of  money  then  owing  by  the  plain- 
tiff to  the  firm  of  Peter  I.  Nevius  &  Son  ;  that  most  of  the  prop 
erty  has  been  assigned  or  transferred  by  the  defendant  Peter  I. 
Nevius  to  the  other  defendants  with  full  knowledge  of  the  trust; 
that  plaintiff  long  since  demanded  an  accounting  of  his  rights, 
interest  and  property  and  was  informed  that  his  indebtedness  to 
said  firm  and  to  the  estate  of  his  father  more  than  exceeded  the 
value  of  the  property  assii^ned  and  conveyed  by  him  to  tho  defend- 
ant Peter  I.  Nevius,  as  aforesaid,  but  that  he  has  recently  l)een 
informed  and  believes  that  this  information  was  untrue  and  was 
fraudulently  given  with  a  view  to  deceiving  the  plaintiff  and  induc- 
ing him  to  refrain  from  insisting  upon  an  acoounting,  and  that  when 
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he  discovered  the  falsity  of  these  representations,  he  endeavored  to 
obtain  from  the  defendants  an  accounting  under  the  instrument 
assigning  and  conveying  the  property  to  the  defendant  Peter  I. 
Xevins,  which  he  designates  a  deed  of  trust.  The  prayer  for  relief 
is  that  an  accounting  be  had  of  the  plaintiff's  indebtedness  to  the 
firm  of  Peter  I.  Nevius  &  Son  and  to  the  estate  of  Peter  I.  Nevius, 
deceased,  and  of  all  the  rights,  interest  and  property  assigned  and 
conveyed  by  the  alleged  deed  of  trust,  and  that  if  upon  such 
accounting  it  should  be  found  that  there  is  any  sum  due  and  owing 
from  the  defendants  to  the  plaintiff,  that  they  be  decreed  to  pay  the 
same,  and  for  such  other  and  further  relief  as  may  be  just. 

The  correctness  of  the  decision  depends  upon  a  construction  of 
the  instrument  assigning  and  conveying  the  property.  The  appel- 
lant contends  that  it  is  susceptible  of  the  construction  that  the 
intention  was  to  assign  and  convey  the  property  in  trust  to  apply 
the  same  in  payment  of  his  indebtedness  to  the  defendant  Peter  I. 
Nevius  and  to  account  to  him  for  the  surplus,  if  any. 

The  respondents  claim  that  the  instrument  was  intended  as  an 
absolute  assignment  and  conveyance  of  the  property  in  satisfaction 
and  extinguishment  of  the  plaintiff's  indebtedness  to  said  Peter  I. 
Nevius.  The  instrument  does  not  recite  in  express  terms  that  it  is 
execnted  in  full  satisfaction  of  the  indebtedness,  but  reading  it  as  a 
whole,  the  inference  that  that  was  the  intention  of  the  parties  is 
quite  manifest.  Neither  the  amount  of  the  indebtedness  nor  the 
value  of  the  property  assigned  and  conveyed  is  stated  or  estimated. 
It  is  recited  that  the  indebtedness  is  "  a  considerable  sum  of 
money"  which  the  plaintiff  " is  desirous  of  paying,"  and  that  the 
assignment  and  conveyance  were  made  "  to  that  purpose."  Liter- 
ally construed,  the  instrument  means  that  the  plaintiff  was  desirous 
of  paying  all  of  the  indebtedness  and  that  the  assignment  and  con- 
veyance were  made  to  accomplish  that  purpose.  The  assignment 
and  conveyance  are  absolute  and  there  is  no  suggestion  of  an 
accounting  or  anything  to  qualify  them.  Such  being  the  legal 
effect  of  the  instrument,  as  we  view  it,  and  none  of  its  provisions 
i)eing  ambiguous,  parol  evidence  to  show  that  it  was  intended  as  an 
assignment  and  conveyance  in  trust,  instead  of  absolutely,  would  be 
contradictory  of  its  terms,  and,  therefore,  inadmissible. 

Nor  would  parol  evidence  be  admissible  under  the  doctrine  which 
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admits  such  evidence  to  show  tliat  a  bill  of  sale  or  deed  absolute  on 
its  face  was  intended  as  a  mortgage.  This  is  not  an  action  to 
redeem  the  property,  and  that  theory  would  be  utterly  inconsistent 
with  the  complaint  which  charges  that  the  assignment  and  convey- 
ance was  made  in  trust  to  collect,  apply  and  account. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  Inoraham  and  McLaughlin,  JJ.,  concurred ; 
Houghton,  J.  (dissented). 

Houghton,  J.  (dissenting) : 

I  dissent  on  the  ground  that  the  complaint  is  good  as  to  the  per- 
sonalty transferred,  which  might  have  been  in  trust  without  a  writ- 
ing, and  hence  can  be  established  by  parol  evidence. 

Judgment  affirmed,  with  costs.     Order  filed. 


In  the  Matter  of  the  Application  of  William  Randolph  Hearst, 
Eespondent,  to  Julius  M.  Mayer,  Attorney-General  of  the  State 
of  New  York,  for  Leave  to  Institute  an  Action  in  the  Nature  of 
Quo  Warranto  against  George  B.  MoClellan,  Appellant. 

First  Department,  January  H,  1907. 

Elections  —  preservation  of  ballots  after  time  for  destruction  has  expired. 

Although  section  111  of  the  Election  Law  provides  for  the  destruction  of  ballots 
after  the  expimtion  of  six  months,  yet  when  new  ballot  boxes  have  been 
acquired  and  a  controversy  is  pending  as  to  the  legality  of  an  election,  an 
order  requiring  the  preservation  of  the  ballots  after  the  expiration  of  the  statn. 
tory  time  will  not  be  vacated,  when  it  does  not  appear  there  is  any  public 
necessity  for  the  vacating  of  the  order  or  that  the  use  of  the  old  ballot  boxes 

.    will  be  necessary  in  coming  elections. 

In  any  event  the  application  to  be  relieved  from  the  order  preserving  the  ba:lots 
should  be  made  by  tlie  board  of  elections  against  whom  it  operates  rather  than 
by  the  officeholder  whose  election  is  contested. 

Appeal  by  George  B.  McClellan,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  14th  day  of 
September,  1906,  denying  his  motion  to  vacate  an  order  made  and 
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entered  on  the  30th  day  of  April,  1906,  entitled  in  this  proceeding, 
and  upon  stipulation  of  the  Attorney-General,  of  the  attorney  for 
the  petitioner,  William  R.  Hearst,  and  of  the  corporation  counsel, 
by  which  it  was  ordered  and  directed  that  the  board  of  elections  of' 
the  city  of  New  York  preserve,  until  the  further  order  of  the 
court  upon  notice  to  William  R.  Hearst,  the  ballots  cast  at  the  gen- 
eral election  held  on  the  7th  day  of  November,  1905,  in  the  boxes 
in  which  the  same  then  were,  except  those  voted  on  the  amendments 
to  the  Constitution,  together  with  all  unused  ballots,  stubs,  poll 
books,  papers  and  documents  then  in  the  custody  of  said  board 
relating  to  said  election,  and  by  which  it  was  further  ordered  and 
directed  thsit  the  clerks  of  the  several  counties  within  the  city  of 
New  York  and  the  superintendent  of  elections  of  the  metropolitan 
elections  district  preserve  in  their  several  oflSces  all  statements  of 
canvass  and  other  papera  and  documents  and  envelopes  containing 
void  and  protested  ballots  rielating  to  said  election. 

Arthur  C.  Butts,  for  the  appellant. 

Clarence  J.  Slieam,  for  the  respondent. 

Laughlin,  J. : 

The  duty  of  providing  ballot  boxes  for  the  reception  of  ballots 
at  any  election  devolves  in  the  city  of  Greater  New  York  upon  the 
board  of  elections,*  and  to  the  end  that  the  ballots  may  be  preserved 
a  reasonable  time  as  evidence  in  a  proper  action  or  proceeding  and 
at  the  same^time  that  the  ballot  boxes  may  be  available  for  use  at 
future  elections,  the  Legislature  provided  in  section  111  of  the  Elec- 
tion Law  that  after  the  ballots  have  been  counted  and  replaced  in 
the  boxes  as  provided  by  law,  "  they  shall  be  preserved  inviolate  for 
six  months  "  after  the  election,  and  may  be  opened  and  their  con- 
tents examined  upon  the  order  of  the  Supreme  Court,  or  a  justice 
thereof,  or  a  county  judge  of  the  county,  "  and  at  the  expiration  of 
such  time,  the  ballots  may  be  disposed  of  in  the  discretion  of  the 
officer  or  boai^d  having  charge  of  them."  It  appears  that  the  appel- 
lant and  respondent  were  both  candidates  for  the  office  of  mayor  of 

*  See  Election  Law  (Laws  of  1896,  chap.  009),  §  10.  as  amd.  by  Laws  of  1905, 
chap.  648  and  Laws  of  1906,  chap.  259.—  [Bep. 
App.  Div.— Vol.  CXVIL        16 
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Greater  New  York  at  the  general  election  held  in  the  year  1905, 
and  that  the  appellant  received  the  certificate  of  election.  It  was 
claimed  by  thie  respondent  that  there  was  fraud  or  error  in  the  can- 
vass, and  he  sought  to  obtain  a  recount  of  the  ballots,  which  it  was 
decided  was  not  authorized  under  the  existing  law.  {Matter  of 
Ilearsty  110  App.  Div.  346;  183  N.  T.  274.)  An  effort  was  then 
made  by  the  respondent  to  have  the  Legislature  pass  a  retroactive 
act,  authorizing  a  recount  of  the  ballots.  A  bill  designed  to  accom- 
plish this  purpose  was  duly  introduced,  referred  to  the  appropriate 
committees  of  the  respective  houses  of  the  Legislature  and  favorably 
reported,  but  it  failed  to  pass.  About  this  time  an  application  was 
made  to  the  Attorney-General  for  leave  to  bring  an  action  in  the 
nature  of  a  quo  warranto  proceeding  to  try  the  title  to  the  oflSce  of 
mayor  by  virtue  of  said  election.  This  proceeding  was  pending 
when  the  period  of  six  months  prescribed  by  the  statute  as  the  time 
during  which  the  ballot  boxes  containing  the  ballots  must  be  pre- 
.served  by  the  board  of  elections  was  about  to  expire;  and  the 
stipulation  upon  which  the  order  was  entered  was  doubtless  made 
with  a  view  to  preserving  the  ballots  for  use  as  evidence  in  the 
event  that  the  application  should  be  granted.  The  application  to 
the  Attorney-General  in  this  proceeding  for  leave  to  bring  the  action 
was  denied  in  time  so  that  the  ballot  boxes  could  have  been  used  at 
the  general  election  in  1906.  Had  the  hoard  of  elections  then 
applied  to  vacate  the  order  to  the  end  that  the  ballots  might  be 
destroyed  and  the  boxes  rendered  available  for  use  at  the  impending 
election,  perhaps  there  would  have  been  no  good  ground  for  denying 
the  motion.  The  board,  however,  made  no  application  to  be  relieved 
from  the  order.  The  application  was  made  by  the  appellant  who 
had  no  duty  to  perform  with  respect  to  preserving  or  destroying 
the  ballots,  or  with  respect  to  furnishing  ballot  boxes  for  use  at 
elections.  The  motion  was  denied  on  the  14th  day  of  September, 
1906,  and  the  appeal  was  taken  a  few  days  later,  but  it  was  not 
brought  to  argument  until  the  21st  day  of  December,  1906,  and 
after  the  general  election  of  1906,  for  which  it  is  conceded  other 
ballot  boxes  were  provided  by  the  board  of  elections.  The  order 
indicates  that  the  court  in  denying  the  motion  was  influenced  by  the 
offer  of  the  applicant  to  provide  ballot  boxes  for  the  ensuing  elec- 
tion at  his  own  expense,  because  his  doing  so  was  made  a  condition 
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of  denying  the  motion.  Manifestly  this  consideration  should  not 
have  entered  into  the  judicial  decision  of  the  motion.  If  the  Legis- 
lature made  no  further  provision  for  the  preservation  of  tlie  ballots 
and  conferred  no  authority  upon  the  board  of  elections  to  provide 
other  ballot  boxes,  it  would  seem  that  the  boxes  legally  provided 
should  have  been  rendered  available  for  use ;  and  if  the  purchase  of 
new  ballot  boxes  was  authorized,  and  the  court  in  its  discretion  saw 
fit  to  preserve  the  ballots  longer,  that  should  liave  been  done  at  the 
public  expense.  But  now  that  the  general  election  of  1906  is  over,  it 
does  not  appear  that  any  special  election  will  be  held  or  that  the  bal- 
lot boxes  will  be  needed  until  the  general  election  of  1907,  and  it  is 
not  claimed  that  even  for  that  election  the  ballot  boxes  used  in  1905 
will  be  required,  for  the  reason  that  a  dupHcate  set  has  been  pro- 
cured. Although  the  time  within  which  the  board  is  required  by 
law  to  preserve  the  ballots  has  long  since  expired,  it  does  not  appear 
that  there  is  any  public  necessity  at  present  for  vacating  the  order 
requiring  that  the  ballots  be  preserved. 

Two  reasons  are  assigned  in  behalf  of  the  appellant  as  grounds  ' 
for  reversal  of  the  order.  One  is  that  the  application  to  recount 
the  ballots  may  be  renewed  to  the  coming  Legislature,  and  the  other 
is  that  the  application  for  leave  to  bring  an  action  in  tlie  nature  of 
quo  warranto  may  be  renewed  to  the  newly  elected  Attorney-Gen-  , 
eral,  "Without  expressing  any  opinion  on  the  question  as  to  the 
power  or  authority  of  the  Legislature  to  pass  a  retroactive  statute 
authorizing  a  recount  of  the  ballots  or  of  the  propriety  of  so  doing 
or  of  the  propriety  of  an  application  to  the  successor  of  the  Attor- 
ney-General who  denied  the  application  for  leave  to  l)ring  a  quo 
warranto  proceeding,  or  of  the  authority  of  such  successor  to  enter- 
tain the  same,  or  as  to  the  competency  of  the  ballots  as  evidence 
where  no  action  or  proceeding  has  been  begun  or  instituted  within 
the  period  during  which  they  are  required  by  statute  to  be  pre- 
served, we  are  of  opinion  that  the  court  should  neither  direct  nor 
authorize  the  destruction  of  the  ballots  at  the  present  time.  There 
being  no  public  necessity  for  the  use  of  the  ballot  boxes  in  the 
immediate  future,  the  ballots  which  might  be  competent  evidence 
and  essential  to  a  recanvass  of  the  votes  or  to  a  trial  of  the  title  to 
the  office,  should  either  proceeding  or  action  be  lawfully  and  con- 
stitutionally authorized,  should  not  be  destroyed  at  a  time  when  the 
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only  ground  assigned  for  so  doing  is  to  render  futile  any  action  that 
the  Legislature  or  Attorney-General  may  attempt  to  take.  In  any 
event,  it  is  manifest  that  tiie  application  to  be  relieved  from  the 
order  should  have  been  made  by  the  board  of  elections  against 
whom  it  operates,  and  that  board  is  at  liberty  at  any  time  and 
should,  when  public  necessity  for  the  use  of  the  ballot  boxes  arises, 
ayply  to  the  court  to  have  the  order  vacated. 

It  follows  that  the  order  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Patterson,  P.  J.,  Ingraham,  Clarke  and  Soott,  J  J.,  concurred. 

Order  affirmed,  with  teii  dollars  costs  and  disbursements.     Order 
filed. 


Edward  S.  Avery,  Appellant,  v.  Lucy  E.  Lee  and  Katherine  P. 
Hurlbert,  Respondents. 

First  Department,  January  11,  1907. 

Exaxaination  of  books  and  p&peTB  —  defenae  of  Statute  of  Frauds  not 
considered  on  such  application  —  inspection  of  papers  in  attorney's 
X>ossession  —  attorney  acting  as  business  agent  not  privileged. 

When  in. an  action  for  the  specific  performance  of  a  contract  to  sell  lands,  the 
plaintiff  moves  for  an  inspection  of  papers,  a  defense  of  the  Statute  of  Frauds 
is  no  bar  to  the  granting  of  the  application  if  the  complaint  alleges  the  contract 
to  convey  and  the  consideration  agreed  upon.  The  complaint  need  not  allege 
that  the  agreement  was  in  writing,  for  the  Statute  of  Frauds  is  an  affirmative 
defense,  and  the  merits  of  that  defense  will  not  be  determined  on  a  motion  to 
inspect  papers. 

When  it  appears  that  the  alleged  contract  of  sale  was  made  by  the  defendants' 
attorney  in  their  absence  and  that  he  was  acting  as  their  business  agent  rather 
than  in  his  professional  capacity,  the  privilege  of  professional  secrecy  under 
section  885  of  the  Code  of  Civil  Procedure  does  not  obtain. 

The  privilege  does  not  extend  to  business  transactions  to  be  negotiated  by  the 
attorney  with  a,  third  party,  concerning  which  the  client  neither  requires  nor 
receives  professional  ad.vice. 

If  an  owner  of  property  employs  a  counselor  at  law  instead  of  a  real  estate  agent 
to  negotiate  a  sale,  he  does  not  thereby  receive  immunity  from  disclosing  the 
authority  conferred  upon  the  attorney. 

If  the  client  can  be  required  to  disclose  the  authority,  the  attorney  may  also  be 
required  to  do  so,  for  it  is  the  privilege  of  the  client  and  not  the  privilege  of  the 
attorney  that  the  statute  protects. 
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Appeal  by  the  plaintiff,  Edward  S.  Avery,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  19th 
day  of  November,  1906,  denying  the  plaintiffs  motion  for  leave  to 
inspect  and  make  a  copy  of  three  certain  letters  and  a  cablegram, 
and  that  the  defendants  furnish  the  plaintiff,  or  deposit  with  the 
clerk  of  the  court,  the  originals  of  such  papers. 

Charles  P.  Northrop  \Arthur  Garfield  Hays  with  him  on  the 
brief],  for  the  appellant. 

David  B.  Ogden^  for  the  respondents. 

Laugh  LIN,  J. : 

The  action  is  brought  for  the  specific  performance  of  a  contract 
by  which  it  is  alleged  the  defendants,  as  owners  of  premises  No.  2G 
West  Thirty-fifth  street  in  the  city  of  New  York,  agreed  to  convey 
the  same  to  the  plaintiff  for  the  consideration  of  $105,000.  The 
answer  contains  a  general  denial  and  interposes  the  Statute  of 
Frauds  as  a  defense. 

It  is  contended  that  the  order  was  properly  granted  upon  the 
ground  that  the  plaintiff  fails  to  show  a  valid  contract  within  tlie 
Statute  of  Frauds.  The  defendants  did  not  demur  to  the  complaint, 
and  it  is  evident  that  a  demurrer  would  have  been  unsuccessful. 
The  complaint  alleges  ownership  in  the  defendants,  and  an  agree- 
ment on  their  part  to  convey  to  the  plaintiff  the  premises  therein 
sufficiently  described  for  a  consideration  agreed  upon  and  specified. 
It  is  not  essential  to  the  plaintiffs  cause  of  action  that  he  should 
allege  that  the  agreement  was  in  writing,  because  under  these 
allegations  he  will  be  at  liberty  to  prove  upon  the  trial  a  valid  agree- 
ment within  the  Statute  of  Frauds.  The  Statute  of  Fratids  is  a 
defense  which  must  be  specially  pleaded,  and  it  need  not  be  nega- 
tived by  the  complaint.  The  plaintiff  was  not  required  to  set  forth, 
on  an  application  of  this  kind,  the  facts  showing  his  cause  of  action, 
and,  therefore,  the  denial  of  the  motion  should  not  be  sustained  on 
the  theory  that  it  does  not  appear  probable  that  the  plaintiff  will 
succeed  upon  the  trial.  We,  therefore,  pass  to  the  merits  of  the 
objection  to  the  granting  of  this  motion,  which  are  that  the  letters 
and  cablegram  are  in  the  possession  of  one  William  H.  L.  Lee,  an 
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attorney  and  counselor,  who  received  them  in  his  professional  capacity 
as  attorney  and  counselor  for  these  defendants,  and  is,  therefore, 
privileged  from  allowing  an  inspection  thereof. 

It  appears  that  the  defendants  at  the  times  in  question  were  in 
Kome,  Italy,  where  they  had  been  sojourning,  if  not  residing,  for 
many  years.  They  owned  other  real  estate  in  the  city  of  New 
York  and  the  person  (an  attorney  at  law)  who  received  and  has 
the  immediate  possession  of  the  letters  and  cablegram  represented 
them,  by  power  of  attorney  and  otlierwise,  in  negotiating  leases  of 
their  property  and  contracting  for  a  sale  thereof,  and  also  acted  as 
their  legal  adviser  concerning  questions  arising  with  respect  to  the 
same.  In  some  instances  lie  collected  rents  for  them,  but  usually 
the  rents  were  collected  by  a  firm  of  brokers  and  bankers.  At  this 
particular  time  it  appears  that  tlie  only  business  the  attorney  was 
transacting  for  them  or  had  represented  them  in  transacting  for 
many  years,  was  receiving,  passing  upon  and  forwarding  offers  to 
purchase  this  property  which  was  for  sale.  It  does  not  appear  that 
any  question  arose  with  respect  to  the  marketability  of  the  title  or 
otherwise  upon  which  they  needed  or  received  his  advice.  He 
assumed  to  be  authorized  by  them  to  negotiate  a  sale  of  the  prem- 
ises and  read  to  plaintiff  and  his  brokers  extracts  from  the  letter 
concerning  which  an  inspection  is  sought,  tending  to  show  such 
authority.  After  negotiating  the  terms  of  sale  with  the  plaintiff, 
through  his  brokers,  he  wrote  the  latter  that,  so  far  as  he  had 
authority  to  do  so,  Irj  considered  the  premises  sold  to  the  plaintiff 
and  that  lie  would  immediately  cable  one  of  the  owners  for  con- 
firmation, and  that  from  a  letter  recently  received  he  had  no  doubt 
that  the  sale  would  be  approved  and  that  he  would  immediately 
communicate  the  reply  received  to  plaintiff's  brokers,  and  in  the 
meanwhile  would  inform  any  one  inquiring  about  the  property  that 
it  had  been  sold.  Neither  the  plaintiff  nor  his  brokers  had  any 
personal  communication  with  the  owners.  It  is  essential  to  the 
plaintiff's  case  that  he  should  show  that  the  attorney  was  authorized 
by  his  constituents  to  make  the  agreement  for  a  sale  of  the  prem- 
ises. The  plaintiff  is  desirous  of  examining  the  defendants  before 
trial,  with  a  view  to  showing,  for  use  upon  the  trial,  that  they 
authorized  the  attorney  to  make  the  contract  for  a  sale  of  the  prop- 
erty.    It  is  manifest  that  if  the  order  is  issued  for  their  examination 
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the  plaintiff  will  be  met  with  the  objection  tliat  tlie  letters  at  least, 
if  not  the  cablegram  received  by  the  attorney,  are  the  best  evidence, 
and  that  he  may  be  embarrassed  in  an  endeavor  to  ascertain  the 
truth  by  not  knowing  the  contents  of  the  letters  and  cablegram. 
Plaintiff,  therefore,  is  desirous  of  procuring  these  letters  and  tlie 
cablegram  for  use  upon  their  examination.  The  attorney  declined 
to  exhibit  the  letters  and  cablegram  and  he  has  been  examined  pur- 
suant to  the  provisions  of  section  885  of  the  Code  of  Civil  Procedure 
for  the  purpose  of  using  his  examination  on  the  motion. 

So  far  as  appears  by  the  examination  of  the  attorney  and  by  the 
motion  papers  the  letter  of  April  6,  1906,  concerning  which  an 
inspection  is  sought  and  the  cablegram  of  April  27  or  28,  1906, 
merely  related  to  the  authority  conferred  upon  him  in  nego- 
tiating the  sale  of  the  premises  and  the  ratification  of  his  acts, 
except  that  the  letter  contained  "  some  kindly  and  polite  message." 
The  attorney,  however,  declined  to  permit  an  inspection  of  the  let- 
ter and  cablegram  or  to  allow  them  to  be  made  part  of  the  record 
of  his  examination.  In  these  circumstances  we  think  the  attorney 
is  not  justified  on  the  ground  of  privilege  in  refusing  to  permit  the 
inspection  and  to  deliver  the  letter  and  cablegram.  The  attorney 
was  not  acting  in  his  professional  capacity  but  merely  as  an  attorney 
in  fact,  virtually  the  same  as  a  real  estate  broker  in  negotiating  the 
sale  of  the  property.  The  privilege  extends  to  "  all  communications 
made  by  a  client  to  his  counsel  for  the  purposes  of  professional 
advice  or  assistance,  *  *  *  whether  such  advice  relates  to  a 
suit  pending,  one  contemplated,  or  to  any  other  matter  proper  for 
such  advice  or  aid"  {Britton  v.  Lorem^  45  N.  Y.  51),  and  "to 
communications  in  reference  to  all  matters  which  are  the  proper 
subject  of  professional  employment"  {Root  v.  Wright^  84  N.  Y. 
72);  but  I  think  it  does  not  extend  to  business  transactions  of  this 
nature  to  be  negotiated  with  a  third  party,  concerning  which  the 
client  neither  requires  nor  receives  advice.  {Rochester  City  Bank 
V.  Suydam,  5  IIow.  Pr.  254 ;  Mowell  v.  Yan-Buren^  77  Hun,  574 ; 
Martin  v.  Platt^  51  Hun,  429 ;  4  N.  Y.  Supp.  359 ;  Roaseau  v. 
BUau,  131  K  Y.  177;  Bartlett  v.  Bunn^  56  Hun,  507;  Edison 
Elec.  Z.  Co.  V.  U.  S,  Elec.  L.  Co,,  44  Fed.  Rep.  294.)  Where  an 
owner  of  property  employs  an  attorney  and  counselor  at  law  instead 
of  a  real  estate  agent  to  negotiate  a  sale  of  his  property,  he  does  not 
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thereby  receive  immunity  from  disclosing  the  authority  conferred 
upon  the  attorney,  where  this  is  properly  in  issue.  If  the  client  could 
be  required  to  disclose  the  authority,  it  is  manifest  that  the  attorney 
may  be,  for  it  is  the  privilege  of  the  client,  and  not  the  privilege  of 
the  attorney,  that  the  law  seeks  to  protect.  {Matter  of  King  v. 
Ashley,  96  App.  Div.  143 ;  aflfd.,  179  N.  Y.  281 ;  MitcheWs  Case, 
12  Abb.  Pr.  249 ;  Jones  v.  Reilly,  174  N.  Y.  97;  Doheny  v.  Lacy, 
42  App.  Div.  218 ;  Whiting  v.  Barney,  30  N.  Y.  330.) 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  to  require  the  witness  William  H.  L 
Lee  to  permit  an  inspection  of  the  letter  to  him  from  the  defend- 
ants or  one  of  them  under  date  of  April  6, 1906,  and  the  cablegram 
received  by  him  from  the  defendants  or  one  of  them  on  the  27th  or 
28th  of  April,  1906,  concerning  the  sale  of  said  premises  or  a  ratifi- 
cation thereof  and  to  have  the  same  annexed  to  his  examination,  be 
granted,  with  ten  dollars  costs. 

Patterson,  P.  J.,  Ingraham,  Clarkb  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  to  extent  stated  in  opinion,  with  ten  dollars  costs. 
Settle  order  on  notice. 


JuuA  K.  Farley,  Appellant,  v.  Manhattan  Railway  Company, 

Respondent. 

First  Department,  January  25,  1907. 

Party  — when  lessee  of  elevated  railroad  maybe  brought  intodafend 
action  for  injunction  — defendant  brought  in  by  supplemental  simimons. 

When  a  plaintiff  sues  to  enjoin  the  defendant  from  operating  an  elevated  rail- 
road and  for  the  damage  to  the  plaintifTs  premises  caused  thereby,  and  subse- 
quent to  the  action  the  defendant  leased  its  road  t-o  another  company,  a  motion 
for  leave  to  serve  a  supplemental  summons  bringing  in  the  lessee  should  not 
be  denied.  This  is  true  even  though  the  plaintiff  has  served  summons  in 
another  action  against  the  lessee,  if  it  appears  that  the  lessee  threatened  to 
construct  another  track  in  front  of  the  plaintiff's  premises. 

Although  the  lessee  is  not  liable  for  damages  caused  by  the  lessor  unless  it 
assume  and  agree  to  pay  the  same,  nevertheless  when  a  plaintiff  is  entitled  to 
Injunctive  relief  against  the  lessor,  the  lessee  is  a  necessary  party  defendant. 

When  such  lessee  is  brought  in  as  a  party  defendant  it  should  be  done  ty  a 
supplemental  summons  and  complaint 
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Appeal  by  the  plaintiff,  Julia  B.  Farley,  from  an  order  of  tlie 
Snpreme  Court,  made  at  tlie  New  York  Special  Terra  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  29th 
day  of  January,  1906,  denying  the  plaintiff's  motion  for  leave  to 
serve  a  supplemental  summons  adding  the  Interborough  Rapid 
Transit  Company  as  a  party  defendant,  and  to  serve  the  supple- 
mental complaint  annexed  to  the  moving  papers. 

W.  G,  Peckham^  for  the  appellant. 

SherriU  Bahcock^  for  the  respondent* 

Laughlin,  J. : 

This  action  was  brought  on  the  4th  day  of  August,  1902,  by  the 
plaintiff  as  owner  of  tjie  premises  known  as  No.  829  Third  avenue, 
to  perpetually  enjoin  and  restrain  the  Manhattan  Railway  Company, 
which  was  then  in  possession  of  and  operating  the  elevated  railroad 
in  Third  avenue  in  front  of  said  premises,  from  operating  the  rail- 
road and  to  compel  it  to  take  down  and  remove  the  same,  and  as 
incidental  relief  to  recover  the  damages  cansed  thereby.  Subse- 
quent to  the  commencement  of  the  action  and  on  or  about  the  1st 
day  of  April,  1903,  the  Interborough  Rapid  Transit  Company 
leased  the  railroad  from  the  Manhattan  Company  and  has  ever  since 
been  in  possession  of  and  operating  the  same.  The  motion  was 
resisted  upon  three  grounds,  jirst^  laches;  second^  that  another 
action,  brought  by  the  plaintiff  against  the  Interborough  Rapid 
Transit  Company  for  the  same  relief,  was  pending ;  and  thirds  that 
the  cause  of  action,  if  any,  against  the  Interborough  Company  is 
separate  and  distinct  from  that  against  its  lessor.  According  to  the 
memorandum  opinion  of  the  learned  justice  who  presided  at  Special 
Term,  it  appears  that  the  order  was  denied  upon  the  second  and 
third  grounds.  Although  the  plaintiff  was  unable  to  show  a  stipu- 
lation establishing  her  right  to  have  the  lessee  brought  in  as  a  party 
defendant  in  this  case,  it  appears  that  that  course  was  adopted  in 
many  similar  cases  by  stipulation  and  that  the  plaintiff  was  justified 
in  the  belief  that  there  would  be  no  serious  opposition  thereto  in 
this  case ;  and  very  likely  there  would  not  have  been  but  for  the 
decision  of  the  Court  of  Appeals  in  Ilindley  v.  Manhattan  li,  Co. 
(1S5  N.  Y.  335).  The  complaint  in  the  other  action  by  this  plain- 
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tiff  against  tlie  Iiiterboroagli  Company  liad  not  been  served  and  the 
inference  from  the  affidavits  is  tliat  that  action  was  bronght  on 
accoimt  of  a  threatened  construction  of  another  track  in  front  of 
plaintiff's  premises.  The  motion,  tlierefore,  could  not  have  been 
properly  denied  either  upon  the  theory  of  laches  or  on  account  of 
the  pendency  of  the  other  action. 

Under  the  decision  of  the  Court  of  Appeals  in  Hindley  v.  Man- 
hattan R,  Co,  {supra)  a  new  action  for  the  relief  embraced  in 
the  original  complaint  herein  might  now  be  barred  by  the  Stat- 
ute of  Limitations.  Of  course,  the  lessee  is  not  liable  for  the 
damages  caused  by  its  lessor,  unless  it  has  assumed  and  agreed  to 
pay  them.  The  original  action,  however,  involved  the  right  of 
the  lessor  to  maintain  and  operate  the  railroad  and  the  stmcture  in 
the  avenue  in  front  of  the  plaintiff^s  premises,  and  in  default  of  its 
paying  the  past  and  future  damages  of  the  plaintiff  for  the  injury 
to  her  easements  of  light,  air  and  access,  the  plaintiff  would  be 
entitled  to  injunctive  relief.  It  is  evident  that  injunctive  relief 
should  not  be  granted  after  the  defendant  has  parted  with  posses- 
sion, without  bringing  in  the  lessee  as  a  party  defendant,  and  if  the 
plaintiff  could  not  obtain  injunctive  rcHef  she  might  under  some  of 
the  decisions  of  the  Court  of  Appeals  be  relegated  to  an  action  at 
law  for  her  damages  and  the  Statute  of  Limitations  may  have  run 
against  such  an  action.  It  would  seem,  therefore,  that  both  under 
the  provisions  of  section  452  and  section  723  of  the  Code  of  Civil 
Procedure,  the  Interborough  Company  should  be  brought  in  as  a 
party  defendant.  It  is  manifest  that  if  it  be  brought  in  as  a  party 
defendant,  the  proper  procedure  is  to  allow  the  plaintiff  to  serve  a 
supplemental  summons  and  complaint. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  granted,  with  ten  dollars  costs. 

O'Brien,  P.  J.,  Ingraham,  Clarke  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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James  K.  Haskbll,  Bespondent,  v.  Lena  M.  Moban,  as  Adminis- 
tratrix, etc.,  of  John  B.  Moran,  Deceased,  Appellant. 

First  Department,  January  25,  1907. 

Pleadins^  —  second  motion  to  amend  complaint — leave  of  court  necessary 
—  when  granted  —  rule  as  to  renewal  of  motion. 

When  a  motion  to  amend  a  complaint  by  adding  a  party  defendant  has  been 
denied  without  leave  to  renew  the  motion,  a  second  motion  brought  without 
leave  will  be  denied. 

When,  however,  it  appears  that  the  defendant  as  administrator  of  a  deceased 
partner,  did  not  demur  to  the  first  complaint  because  of  a  failure  to  join  the 
surviving  partner  as  party  defendant,  but  does  demur  to  an  amended  com- 
plaint on  the  ground  of  defect  of  parties,  the  court  should  grant  a  further 
amendment  bringing  in  the  surviving  partner  as  a  defendant. 

A  decision  on  a  motion  is  not  res  adjudicata  to  the  same  extent  as  a  judgment. 

Except  in  cases  of  provisional  remedies,  where  special  provisions  of  the  Code  of 
Civil  Procedure  authorize  a  motion  to  vacate  on  the  moving  papers  and  a  sub- 
sequent motion  for  the  same  relief  on  new  affidavits  showing  facts  previously 
existing,  a  motion  once  made  on  notice  and  denied  may  not  be  renewed  either  on 
the  same  papers  or  upon  additional  facts  existing  at  the  time  the  prior  motion 
was  made,  without  leave  of  court.  But  a  motion  based  upon  facts  subsequently 
arising  or  upon  the  ground  that  the  former  order  was  obtained  by  fraud  or 
collusion  may  be  made  as  a  matter  of  right  without  leave  of  court. 

Appeal  by  the  defendant,  Lena  M.  Moran,  as  administratrix, 
etc.,  from  an  order  of  tlie  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  26th  day  of  November,  1906,  granting  leave 
to  the  plaintiff  to  amend  the  summons  and  amended  complaint  by 
adding  thereto  the  name  of  Ross  F.  Robertson  as  a  party  defendant 

Edwin  F.  Stenij  for  the  appellant. 

Frank  L.  Crockery  for  the  respondent. 

Laoghlin,  J. : 

The  action  is  brought  to  recover  for  goods  sold  and  delivered  t!ie 
copartnership  firm  of  Ross  F.  Robertson  &  Co.,  composed  of 
defendant's  intestate  and  said  Robertson. 

The  actiom  was  commenced  on  the  21st  day  of  May,  1906,  and 
Robertson  was  not  joined  as  a  party  defendant.     The  defendant 
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answered ;  and  after  issue  joined,  the  plaintifE  moved  for  leave  to 
serve  an  amended  summons  and  complaint  bringing  in  Kobertson 
as  party  defendant.  The  motion  was  denied  and  the  order  denying 
it  was  entered  on  the  11th  day  of  October,  1906,  which  did  not  give 
leave  to  renew.  Thereafter  the  plaintiff,  pursuant  to  an  order  made 
on  his  application  and  on  payment  of  twenty-five  dollars  costs- 
served  an  amended  complaint,  which  differed  from  the  original 
complaint  only  in  that  it  amplified  the  allegations  with  respect  to 
the  insolvency  of  said  Kobertson.  The  defendant  then,  instead  of 
answering  the  amended  complaint  as  before,  demurred  thereto 
upon  the  ground  of  a  defect  of  parties,  in  that  said  Kobertson  was 
not  joined.  The  plaintiff  thereupon  made  the  motion  which  resulted 
in  the  order  from  which  the  appeal  was  taken. 

The  learned  counsel  for  the  appellant  contends  at  the  outset  that 
the  order  should  be  reversed  upon  the  ground  either  that  the  court 
was  without  jurisdiction  to  make  it  or  that  it  was  improperly 
granted,  leave  to  renew  the  motion  not  having  been  obtained.  A 
decision  on  a  motion  is  not  res  adjudicata  to  the  same  extent  as  a 
judgnient.  {Belmont  v.  Erie  Railway  Co.y  52  Barb.  637 ;  Cruih 
shank  V.  Cruikshanky  30  App.  Div.  381 ;  Biggs  v.  PurseU^  74 
N.  Y.  370.)  Although  there  is  jurisdiction,  it  does  not  follow  that 
the  court  may  vacate  an  order  previously  granted  by  a  court  of  con- 
current jurisdiction.  The  rule  has  long  been  established  and  is 
essential  to  the  administration  of  justice  that,  except  in  cases  of 
provisional  remedies,  where  special  provisions  of  the  Code  of  Civil 
Procedure  authorize  a  motion  to  vacate  on  the  moving  papers  and 
a  subsequent  motion  for  the  same  relief  on  new  affidavits,  bat  of 
facts  previously  existing  {Hawkins  v.  Pakas^  44  App.  Div.  395),  a 
motion  once  made  on  notice  and  denied  by  the  court  may  not  be 
renewed  without  leave  of  the  court,  either  upon  the  same  papers  or 
upon  additional  facts  existing  at  the  time  the  prior  motion  was  made 
or  upon  substantially  the  same  facts.  {Sheehan  v.  CarvalhOy  12 
App.  Div.  430;  Mitchell  v.  Allen^  12  Wend.  290;  Cazneau  v. 
Bryant,  4  Abb.  Pr.  402  ;  Hall  v.  Emmons,  8  Abb.  Pr.  [N.  S.]  451; 
Cruikshank  v.  Crmkshank,  supra  ;  People  ex  rel,  Piatt  v.  Can- 
vasr'icr.^  74  Ilun,  179 ;  Kltanpp  v.  Gardner^  44  id.  516.)  A  motion, 
however,  based  upon  facts  subsequently  arising,  or  upon  the  ground 
that  the  former  order  was  obtained  by  fraud  or  collusion,  may  be  made 
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as  matter  of  right  without  leave  of  the  court.  {Burns  v.  McAdoOy 
113  App.  Div.  165 ;  99  N.  T.  Supp.  51 ;  WiUan  v.  Barney,  5  Hun, 
257;  Belmont  v.  Erie  Railway  Co.,  supra;  Corhin  v.  Casina 
Land  Co.^  26  App.  Div.  408 ;  Bam,k  of  Havana  v.  Moore,  5  Hun, 
624;  Veeder  v.  Baker,  83  N.  T.  156;  Noonan  v.  N.  ¥.,  Z.  K, 
(6  W.  B.  Co.,  68  Hun,  387.) 

This  case  does  not  fall  within  the  rule  that  where  a  motion  has 
been  denied  another  for  the  same  relief  may  be  made  without  leave 
of  the  court  if  it  is  based  on  facts  arising  subsequently.     The  facts 
upon  which  the  right  to  amend  must  rest  existed  at  the  time  the 
former  motion  was  made.     The  plaintiff  might  and  should  have 
joined  Robertson  originally.     In  not  doing  so  he  took  the  risk  of 
defeat  by  inviting  the  objection  that  there  was  a  defect  of  parties 
defendant.     The  only  material  facts  which  have  arisen  gince  the 
denial  of  the  former  motion  are  that  there  an  answer  had  been 
interposed  whereby  defendant  lost  his  right  to  object  to  the  defect 
of  parties  defendant,  and  now  a  demnrrer  has  been  served  taking 
that  objection.     Those  facts  would  not  justify  the  court  in  granting 
the  motion.     The  plaintiff,  presumably,  voluntarily  and  unneces- 
sarily incurred  that  risk.     The  excuses  for  his  failure  to  join  Robert- 
son originally,  and  for  his  apparent  laches,  were  the  essential  facts 
to  be  established.     The  propriety  of  joining  him  is  manifest.     At 
the  time  the  original  motion  was  made  the  defendant  had  answered 
and  was  thereby  precluded  from  raising  the  objection  that  there 
was  a  defect  of  parties  defendant.     It  may  be,  therefore,  that  this 
was  the  ground  on  which  the  motion  was  denied,  or  it  may  be  that 
it  was  owing  to  the  plaintiff's  failure  to  satisfy  the  court  that  his 
omission  to  sue  Robertson  originally  was  excusable.     By  the  inter- 
position of  the  demurrer  it  has  now  become  quite  important  to  the 
plaintiff  to  join  Robertson,  but  that  fact  I  apprehend,  standing 
alone,  would  not  warrant  the  court  in  allowing  an  amendment  at 
this  time.      When   plaintiff  brought  his  action   without   joining 
Robertson  he  took  chances  on  a  demurrer  being  interposed.     The 
serious  consequence  in  view  of  the  demurrer  that  will  follow  his 
failure  to  obtain  leave  to  join  Robertson  now  will,  of  course,  be 
taken  into  consideration  by  the  court  in  passing  upon  the  facts  pre- 
sented, tending  to  excuse  his  failure  to  join  Robertson  originally, 
but  would  not  alone  constitute  an  excuse  therefor.     The  interpo- 
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sition  of  the  demurrer  renders  it  quite  important  to  the   plaintiff 
that  the  relief  which  was  denied  originally  should  be  granted  now, 
and  affords  good  ground  for  an  application  for  leave  to  renew  the 
motion.    {Talcott  v.  Bumstine^  13  N.  Y.  St.  Repr.  552.)    1  am,  there- 
fore, of  opinion  that  the  second  motion  was  made  on  substantially 
the  same  facts  as  those  existing  when  the  former  motion  was  made 
and  denied,  and  that,  therefore,  leave  of  the  court  should  have  been 
obtained.     I  am  also  of  opinion  that  the  order  was  erroneously 
granted  upon  another  ground.     The  excuse  offered  for  not  having 
joined  Robertson  originally  is  that  when  the  action  was  commenced 
the  plaintiff  could  not  locate  Robertson  and  did  not  know  whether 
he  was  alive  or  dead,  and   that  he   subsequently  ascertained  the 
address  of  Robertson  in  one  of  the  western  States.     The  affidavit  is 
made  by  the  attorney.     No  affidavit  of  the  client  is  presented,  nor 
is  it  shown  that  it  could  not  have  been   readily  obtained.     It  is 
manifest  that  the  attorney  was  not  in  a  position  to  make  an  affidavit 
as  to  what  his  client  knew  with  respect  to  whether  Robertson  was 
alive  or  dead,  or  where  lie  was  at  the  time  the  action  was  com- 
menced.    On   principle,  therefore,  the  case  falls  within  the  rule 
that  where  a  motion  is  made  to  amend  a  pleading  the  affidavit  of 
the  client  must   be  presented  excusing   the  omission  to  have  the 
pleadings   framed  properly  in  tlie  lirst  instance.     {Mutxcal  Loan 
Assii,  V.  Lesser^  JS'o,  i,  81  App.  Div.  138;  Ryan  v.  Dvffy^bi:  id. 
199 ;  Treadwell  v.  Clark,  45  Misc.  Rep.  268.) 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion  denied,  with  ten  dollars 
costs,  but  with  leave  to  apply  to  the  Special  Term  for  leave  to  renew 
the  former  motion  which  was  denied. 

Patterson,  P.  J.,  Inoraham,  Clarke  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs,  with  leave  to  apply  to  Special 
Term  as  stated  in  opinion.     Order  filed. 
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Hugh  H.  Mawhinney,  Who  Sues  on  Behalf  of  Himeelf  and  on 
Behalf  of  All  Other  Persons  Who  Are  Depositors  under  the 
ReorgaTiization  Agreement,  etc.,  Respondent,  v.  Cornelius  N. 
Bliss  and  Others,  Defendants,*  Impleaded  with  Edmund  C. 
Converse,  Appellant. 

First  Department,  January  25,  1907. 

Ckffporation  —  action  to  compel  reorganization  committee  to  account  — 
pleading  —  when  complaint  states  cause  of  action  —  allegations  showing 
fraud. 

The  plaintiff,  ns  a  stockholder,  sued  the  members  of  the  reorganization  commit- 
tee of  his  corporation.  The  complaint  set  forth  the  plan  for  the  reorganization 
of  the  company,  by  which  the  stockholders,  creditors  and  bondholders  of  the 
corporation  who  joined  in  the  plan  were  to  deposijb  their  stock  and  bonds  with 
.a  depositary,  and  a  reorganization  committee  was  appointed  to  act  as  agents 
and  trustees  for  carrying  out  the  plan  of  reorganization  by  forming  a  new 
corporation,  taking  in  other  companies,  to  which  the  property  was  to  be 
transferred. 

The  complaint,  among  other  things,  alleged  that  the  members  of  the  committee 
had  speculated  for  their  own  benefit  with  the  securities  deposited,  and  had 
issued  false  statements  to  the  depositors;  that  they  were  guilty  of  negligence 
and  misfeasance;  had  wasted  and  misapplied  the  assets  of  the  property  acquired 
by  them,  and  had  depreciated  the  value  of  the  stock  deposited,  etc. ;  had 
caused  the  insolvency  of  the  corporation  and  had  refused  to  inform  the  stock- 
holder of  the  amount  of  obligations  and  expenses  incurred  by  them  under  the 
reorganization  agreement,  etc. 

Od  demurrer  to  the  complaint  as  not  stating  a  cause  of  action, 

Eeld,  that  a  fiduciary  relation  existed  between  the  depositors  and  the  members  of 
the  reorganization  committee,  and  that,  without  deciding  whether  the  deposit- 
ors might  obtain  an  accounting  at  any  time  without  showing  a  breach  of  trust, 
the  allegations  of  the  complaint  sufficiently  alleged  bad  faith  by  the  committee 
and  stated  a  cause  of  action  for  an  accounting; 

That  a  decision  sustaining  the  complaint  did  not  necessarily  require  that  the 
reorganization  plan  be  stayed  or  abandoned. 

Ikoraham,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Edmund  C.  Converse,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
12th  day  of  May,  1906,  upon  the  decision  of  the  court,  rendered 
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after  a  trial  at  the  New  York  Special  Term,  overruling  the  eaid 
defendant's  demurrer  to  the  amended  complaint. 

Francis  D,  PoUak  [  William  J,  Curtis  with  him  on  the  brief], 
for  the  appellant. 

Roger  Foster  and  James  A.  Allen^  for  the  respondent. 

Laughlin,  J. : 

This  is  a  representative  action  for  an  accounting  by  the  appel- 
lant and  others,  as  members  of  a  reorganization  committee  under  a 
reorganization  agreement  involving  the  American  Cotton  Company 
and  ten  subsidiary  companies.     The  ground  of  the  demurrer  relied 
upon  and  argued  in  behalf  of  the  appellant  at  Special  Term  and 
here,  is  that  the  complaint  fails  to  state  facts  sui&cient  to  constitnte 
a  cause  of  action.     The  reorganization  agreement  is  annexed  to  and 
made  part  of  the  complaint,  as  is  also  a  plan  of  reorganization 
prepared  by  the  reorganization  committee  and  a  statement  of  pro- 
posed changes,  modifications  or  departures  from  such  plan  of  reor- 
ganization, likewise  prepared  by  said  committee.     The  reorganiza- 
tion agreement  was  made  on  the  16th  day  of  June,  1904.     The  plan        j 
of  reorganization  prepared  by  the  committee  bears  date  the  19th        ; 
day  of  August,  1904,  and  the  statement  of  proposed  changes,  modi-        ; 
fications  or  departures  therefrom  bears  date  the  25th  day  of  Jnly,        ^ 
1905.     The  action  was  commenced  on  the  13th  day  of  December,        ■, 
1905.     There  were  three  parties  to  the  reorganization  agi-eement. 
The  parties  of  the  first  part  consisted  of  the  appellant  and  the 
other  members  of  the  reorganization  committee  and  were  therein        ; 
designated  the  "  Committee."     The  Bankers'  Trust  Company  was 
the  party  of  the  second  part  and  was  designated  the  "  Depositary." 
The  parties  of  the  third  part  consisted  of  such  holders  and  owners 
of  debenture  bonds,  notes  and  other  obligations,  and  of  preferred 
and  common  stock  of  tlie  American  Cotton  Company  and  of  cer- 
tificates of  deposits  therefor  issued  under  a  stockholders'  agreement 
mada  on  the  2d  day  of  December,  1901,  and  such  holders  and  own- 
ers of  notes  and  other  obligations  and  of  the  capital  stock  of  ten 
specified  companies  as  should  become  parties  thereto  by  depositing 
their  bonds,  notes  and  other  obligations,  stock  and  certificates  of 
deposit  thereunder  with  said  depositary,  where  it  was  provided  that 
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they  should  become  parties  to  tlie  agreement,  as  if  they  had  signed 
and  executed  the  same,  and  they  were  designated  the  "  Depositors." 
The  plaintiff  alleges  that  he  owned  sixty-five  shares  of  the  capital 
stock  of  the  American  Cotton  Company,  and  that  on  or  about  the 
15th  day  of  August,  1904,  pursuant  to  an  invitation  from  the  reor- 
ganisation committee,  he  executed  the  reorganization  agreement 
and  deposited  his  stock  with  the  depositary  thereunder,  and  that  a 
great  number  of  others,  falling  within  tlie  class  of  those  intended  to 
be  parties  of  the  third  part,  did  likewise  and  deposited  their  respec- 
tive shares  of  stock,  notes,  bonds  and  other  obligations  and  certifi- 
cates of  deposit  with  the  depositary.  The  plaintiff  further  alleges 
that  the  reorganization  committee  enlarged  their  number  and  sub- 
stituted the  Metropolitan  Trust  Company  as  the  depositary. 
Authority  to  do  this,  however,  appears  to  have  been  conferred  by 
the  reorganization  agreement.  The  plaintiff  further  alleges  that 
the  members  of  the  reorganization  committee  thereafter  took  pos- 
session of  all  of  the  property  of  the  American  Cotton  Company  and 
of  the  other  ten  corporations  which  consisted,  among  other  things, 
"of  a  large  number  of  Letters  Patent  of  the  United  States  and  a 
large  number  of  bales  of  cotton."  The  plaintiff  then  charges  that 
by  the  use  of  the  securities  so  deposited  with  the  depositary  the 
members  of  the  reorganization  committee  "  in  their  individual  capac- 
ity have  received  and  realized  large  sums  of  money  and  property 
of  large  value  besides  that  of  the  American  Cotton  Company  which 
should  have  been  held  and  administered  by  them  for  this  plaintiff 
and  other  depositors  under  said  reorganization  agreement ;  but  said 
individual  defendants  have  wasted  and  scjnandered  a  large  amount 
of  the  said  property  and  money,  and  have  used  for  unauthorized 
and  unlawful  purposes  a  large  portion  of  the  balance  of  the  same," 
and  have  pledged  some  of  said  certificates  of  stock  and  othen  cor- 
porate securities  with  banks,  trust  companies  and  other  persons, 
natural  and  corporate,  and  "  have  thus  obtained  loans  of  large  sums 
of  money,  by  the  use  of  which,  in  speculation  in  stocks,  bonds,  cot- 
ton and  otherwise,  the  said  borrowers  have  realized  largo  profits 
which  in  equity  belong  to  this  plajntiff  and  to  other  depositors  under 
said  agreement ;"  that  under  color  of  the  reorganization  agreement 
they  have  unnecessarily  and  without  authority  expended  large  sums 
App.  Div.— Vol.  CXYII.         17 
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of  money  for  counsel  fees  and  otherwise  in  excess  of  the  real  value 
of  the  services  and  consideration  received,  and  have  "  otherwise  in 
a  manner  to  the  plaintiff  unknown,  by  negligence  and  misfeasance, 
wasted  and  misapplied  the  assets  of  the  property  which  they  have 
thus  acquired  and  have  depreciated  the  value  of  the  certificates  of 
stock  and  other  securities  deposited  with  them  as  aforesaid  to  .the 
great  damage  and  loss  of  this  plaintiff  and  the  rest  of  the  said 
depositors;"  that  when  plaintiff  deposited  his  stock  the  American 
Cotton  Company  was  solvent,  but  subsequently  it  became  insolvent, 
and,  by  collusion  of  the  members  of  the  reorganization  com- 
mittee an4  the  depositary,  a  receiver  of  its  property  was 
appointed  by  a  vice-chancellor  of  Niew  Jersey  on  the  7th  day  of 
September,  1904 ;  that  each  and  every  statement  contained  in  the 
plan  of  reorganization  which  was  issued  to  the  depositors  by 
the  members  of  the  committee  on  the  i9th  day  of  August,  1904:, 
and  in  the  statement  of  proposed  changes,  modifications  or 
departures  from  said  plan  issued  by  them  to  the  depositors  on 
the  25th  day  of  July,  1905,  was  false  and  untrue  ;  that,  before  com- 
mencing the  action,  the  plaintiff  demanded  of  the  members  of  the 
reorganization  committee  that  they  inform  him  of  the  amount  of 
tiie  obligations  and  expenses  that  had  been  incurred  by  them  under 
the  reorganization  agreement,  and  of  the  amount  which  they  had 
determined  should  be  his  share  of  said  expenses,  but  that  they 
refused  to  give  the  information,  and  he  is  wholly  ignorant  thereof 
and  unable  to  decide  intelligently  whether  or  not  to  dissent  from 
the  plan  of  reorganization  adopted  by  the  committee ;  that  on  or 
about  the  9th  day  of  November,  1905,  in  behalf  of  himself  and 
of  others  similarly  situated,  he  caused  a  demand  in  writing  to  be 
served  on  the  members  of  the  reorganization  committee  for  an 
accounting  for  all  acts  done  by  them  and  for  all  property  received 
by  them  under  the  reorganization  agreement,  or  under  color  thereof, 
and  for  all  money  and  other  property  received  by  them  by  means  of 
their  connection  with  the  reorganization  agreement  or  with  the  Amer- 
ican Cotton  Company  "  including  all  profits  made  by  membership 
in  syndicates,  and  all  profits  made  by  the  use  of  loans,  which  you  and 
which  any  one  of  you  have  obtained  from  persons  and  corporations 
with  whom  you  have  deposited  funds,  which  you  and  which  any  one 
of  3'ou  liave  obtained  the  custody  of  in  connection  with  said  reor- 
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ganization  agreement,,  including  profits  made  by  Speculation  and 
dealing  in  cotton,"  but  that  they  and  each  of  tliem  have  failed  to 
account  in  any  respect.  The  prayer  for  relief  is,  as  to  the  niein- 
l)er8  of  the  i*eorganization  committee,  that  they  account  to  the 
plaintifl  and  other  depositors  under  the  reorganization  agreement 
"for  all  their  acts  and  for  all  the  acts  of  each  of  tliem  under 
color  of  said  Beorganization  Agreement  and  under  color  of  any 
modifications  therein,  and  for  all  profits  thus  realized  by  them,  aiid 
for  all  acts  which  they  have  committed  by  reason  of  the  said  stock 
certificates,  which  they  have  acquired  as  aforesaid,"  and,  in  the 
usual  form,  for  other  and  further  relief. 

It  is  unnecessary  to  state  in  detail  the  provisions  of  the  reorgan- 
ization agreement.  The  purpose  of  the  agreement  was  to  vest 
the  ownership  and  control  of  the  corporations  in  the  reorganization 
committee  as  the  agents,  attornejsin  fact  and  trustees  of  the  stock- 
holders, bondholders  and  creditor,  with  a  view  to  formulating  a 
plan  for  reorganization,  by  forming  a  new  corporation  to  which  the 
property  would  be  transferred  and  in  return  for  which  the  deposit- 
ors would  receive  a  proportionate  share  of  the  stock  and  securities 
of  the  new  corporation.  It  was  expressly  provided  in  the  reorgan 
ization  agreement  that  the  meml)ers  of  the  reorganization  com 
mittee  should  not  l)e  responsible  for  defects  or  errors  and  thai 
'*  Neither  the  Committee  nor  the  Depositary  assume  any  persona 
responsibility  for  the  execution  of  such  Plati  and  this  Agreement, 
or  any  part  thereof ;  the  Committee,  however,  undertake  in  good 
faith  to  endeavor  to  prepare,  adopt  and  execute  the  same.  No  mem- 
ber of  the  Committee,  nor  the  Depositary,  shall  be  personally  liable 
for  any  act  or  omission  of  any  agent  or  employee  selected  in  good 
faith,  nor  for  any  error  of  judgment  or  mistake  of  law,"  nor  in  any 
case  except  for  his,  its  or  their  own  individual  willful  malfca«ince  or 
neglect;  and  no  member  of  the  Committee  shall  in  any  case  be  per- 
sonally liable  for  the  act  or  omission  of  any  other  member  of  the 
Depositary,  nor  shall  the  Depositary  be  liable  for  the  acts  or  defaults 
of  the  Committee."  The  reorganization  agreement  expressly  recog- 
nizes that  the  members  of  the  reorganization  committee  were  to 
receive,  hold  and  sell  or  otherwise  dispose  of  the  property  as  trus- 
tees for  the  depositors,  and  tliat  their  obligation  to  the  depositors  to 
whom  certificates  of  deposit  were  to  be  anrl  were  issued,  was  a  trust 
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liability.  The  committee  were  authorized  to  sell  or  pledge  the 
property  deposited  under  the  reorganization  agreement  for  the  pur- 
pose of  raising  moneys  "  to  provide  for  the  use  and  operation  of  the 
business  and  properties  of  any  of  the  said  companies,  or  for  the  cor- 
porate uses  of  any  company  formed  or  adopted  pursuant  to  the 
plan,"  and  they  were  authorized  to  pledge  the  property  "  for  the 
payment  of  any  moneys  borrowed  or  agreed  to  be  paid  and  for  the 
performance  of  any  other  obligation  incurred  under  the  powers 
herein  conferred."  The  agreement  provided  that  any  depositor 
who  might  not  agree  to  the  plan  of  reorganization  prepared  by  the 
committee  might  dissent  therefrom  and  withdraw  from  the  reor- 
ganization agreement  as  therein  provided,  within  ten  days  after 
notice  of  the  plan  of  reorganization  should  be  mailed  to  him  as 
therein  provided,  and  might  likewise  withdraw,  as  therein  provided, 
within  one  week  after  the  final  publication  of  notice  of  "  any  inten- 
tional change  or  modification  or  departure  "  from  the  plan  of  reor- 
ganization prepared  by  the  committee  "  and  this  agreement"  It 
does  not  appear  that  plaintiff's  demand  for  information  was  made 
before  his  time  to  withdraw  expired.  No  time  is  fixed  in  the  reor- 
ganization agreement  within  which  the  committee  are  required  to 
fully  coniplete  their  duties,  and  the  only  provision  thereof  with 
respect  to  an  accounting  is  that  ^^  The  accounts  of  the  Committee 
may  be  filed  with  the  Depositary  or  with  the  Board  of  Directors  of 
any  company  which  may  be  organized  or  adopted  under  such  Plan 
and  this  Agreement,  within  one  year  from  the  completion  of  the 
reorganization,  unless  a  longer  time  be  granted  by  the  Depositary  or 
by  such  Board.  The  accounts,  when  approved  by  the  Depositary 
or  by  such  Board  of  Directors  shall  be  final,  binding  and  conclusive 
upon  all  parties  having  any  interest  therein ;  and  thereupon  the 
Committee  shall  be  fullydischargedof  all  liability  and  accountability 
hereunder." 

The  learned  coimsel  for  the  appellant  concedes  that  his  client 
may  presently  be  required  to  account  for  fraud  or  bad  faith  if  any 
existed ;  but  he  contends  that  in  view  of  the  purpose  of  the  reor- 
ganization agreement,  and  tlie  discretion  vested  in  the  committee, 
no  accounting  should  be  ordered  until  the  work  of  the  reorganiza- 
tion committee  has  been  completed,  or  a  reasonable  time  therefor 
has  elapsed,  unless  fraud  or  bad  faith  is  shown ;  and  he  claims  that 
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the  allegations  of  the  complaint  are  insuffieient  to  admit  evidence  of 
fraud  and  bad  faith.  On  the  proposition  that  no  accounting  should 
be  ordered  at  this  time,  he  cites  the  cases  of  Venner  v.  Fitzgerald 
(91  Fed.  Rep.  335) ;  Van  Siclen  v.  Bartol  (95  id.  793)  and  Nichols 
V.  Rogers  (139  Mass.  146),  but  tliey  are  not  sufficiently  in  point  to 
require  serious  consideration.  The  Venner  case  was  a  suit  for  an 
injunction  to  restrain  the  further  consummation  of  a  reorganization 
agreement  for  alleged  unauthorized  acts  of  the  cotnmittee  ini  pur- 
chasing securities  of  the  old  company  and  distributing  the  securities 
of  the  new.  The  Van  Siclen  case  was  a  suit  to  enforce  a  liability 
against  a  reorganization  committee  for  alleged  breach  of  duty  and 
for  an  accounting  of  plaintiffs  property.  The  case  was  tried  upon 
the  merits  and  the  court  found  that  the  plaintiff  failed  to  show 
gross  negligence  or  willful  malfeasance,  for  which  alone  the  com- 
mittee would  be  liable  under  the  reorganization  agreement,  but  a 
decree  was  entered  requiring  the  defendants  to  pay  the  amount  for 
which  they  were  found  to  be  accountable  to  him.  In  Nichols  v. 
Rogers  a  number  of  purchasers  of  a  mine  entered  into  an  agreement 
by  which  they  gave  one  of  their  number  "  sole,  absolute  and  untnun- 
meled  control "  of  their  interests,  and  he  agreed  to  use  his  best  skill 
and  judgment  to  recover  the  mine  or  their  money.  They  advanced 
money  to  their  trustee,  who,  acting  under  the  trust  agreement,  pur- 
chased undivided  parts  of  the  mine  and  sold  certain  interests  therein. 
Withiu  three  months  of  the  date  of  the  agreement  one  of  the  par- 
ties requested  the  trustee  to  convey  to  him  his  interest  and  to  render 
an  account.  This  was  refused  and  a  bill  in  equity  was  filed  to 
require  the  trustee  to  convey  to  the  plaintiff  his  interest  in  the  prop- 
erty. There  was  no  allegation  of  misconduct  or  breach  of  the 
trust  in  the  original  bill.  The  bill  was  amended  by  alleging  that 
the  defendant  "now  denies  that  the  plaintiff  has  any  interest"  in 
the  property  purchased  with  plaintiff's  money  "  and  claims  to  hold 
it  to  his  own  use,  and  that  the  defendant  had  not  in  his  transaction 
acted  in  good  faith,  but  had  fraudulently  and  in  bad  faith."  The 
court  held  that  the  original  bill  did  not  aver  that  a  reasonable  time 
had  elapsed  or  that  defendant  had  completed  the  services  or  aban- 
doned his  efforts  under  the  agreement,  or  that  he  had  in  any  respect 
acted  in  bad  faith,  and  that  the  demand  for  a  conveyance  of  his 
interest  "  was  not  in  conformity  to  the  agreement,  but  was  in  con- 
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travention  of  it."  With  respect  to  the  amendment  tlie  court  held 
that  as  the  acts  were  not  charged  to  have  been  done  before  the  bill 
Was  filed,  they  did  not  aflford  ground  for  equitable  relief  under  the 
practice  in  tliat  State  and  further  added  that  the  charge  of  fraud 
was  too  general. 

The  plaintiflf  relies  upon  decisions  in  this  jurisdiction,  where  the 
rule  is  uniformly  held  to  be  that  an  action  for  an  accounting  against 
a  trustee  may  be  had  at  any  time  regardless  of  imputed  fraud  or  bad 
faith.  {Slayhack  v.  Raymond^  93  App.  Div.  326,  and  cases  cited ; 
Ilancox  V.  Wall,  28  Ilun,  214;  Frethey  v.  Durafity  24  App.  Div. 
68  ;  Jordan  v.  Underhill,  91  id.  124 ;  S^ier  v.  Hyde,  92  id.  467.)  It 
is  quite  clear  that  a  fiduciary  relation  existed  between  the  depositors 
and  the  members  of  the  reorganization  committee.  The  confidence 
of  the  depositors  in  the  meuibers  of  the  committee,  shown  by  vest- 
ing in  them  broad  powers  and  great  discretion,  rendered  it  the  duty 
of  the  members  of  the  committee  to  act  in  the  utmost  good  faith. 
{Industrial,  cfe  General  Trusty  Ltd,,  v.  Tod,  180  N.  Y.  215.) 

It  is  unnecessary  to  decide  whether  the  depositors  might  at  any 
time  without  showing  a  breach  of  trust  obtain  an  accounting.  It 
may  well  be  that  until  a  reasonable  time  had  elapsed  to  enable 
the  reorganization  committee  to  perform  the  duties  which  they 
assumed,  the  court  would  not,  in  the  absence  of  some  allegation 
showing  a  breach  of  the  trust  or  gross  negligence  or  bad  faith  on 
the  part  of  the  committee,  call  them  to  account.  In  tlie  case  at 
bar,  however,  it  ai)pear8  that  the  committee  had  possession  of  tliis 
propert}'  in  trust  for  the  purposes  of  the  agreement,  for  consider- 
ably more  than  a  year,  and  there  are  allegations  of  fact  whicli,  if 
true,  tend  to  show  that  there  have  been  breaches  of  the  trust.  The 
allegations  of  fraud,  waste  and  mismangement  on  the  part  of  the 
connnittee  are  not  unsupported  by  other  facts.  It  is  unnecessary, 
however,  to  decide  whether  these  allegations,  with  the  otlier  facts 
averred  in  connection  with  them,  remove  the  case  from  the  appli- 
cation of  those  authorities  (See  Wood  v.  Amory,  105  N.  Y.  278; 
J'AYrvH  V.  Fveretf,  ISO  id.  452  ;  Jfeyers  v.  City  of  N^  York,  58 
App.  Div.  534;  Kittuujtr  v.  Buffalo  Traction  Co.,  160  N.  Y.  377; 
(irrns/tthn  v.  Olcotf,  10  X.  Y.  Supp.  438)  which  hold  that  bare 
alloirations  of  fmud,  waste  or  mismanagenient  are  mere  conclusions 
of  laW|  but  it  may  bo  obMrved  that  th«  deeinon  of  th«  oonrt 
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in  Biddle  Purchasing  Co.  v.  Snyder  (109  App.  Div.  679),  in 
which  the  allegations  were  quite  similar,  indicates  that  they  are. 
The  committee  had  no  authority,  under  the  reorganization  agree- 
ment, to  speculate  with  the  securities  deposited  with  them.  The 
allegations  of  this  complaint  are  sutficient  to  admit  proof  of  the  fact 
that  these  trustees  speculated  with  the  trust  funds.  Moreover,  a 
charge  is  made  that  they  issued  false  statements  to  the  depositors ; 
and  if  so,  it  must  have  been  wnth  a  view  to  influencing  their  action 
in  deciding  whether  or  not  to  withdraw  from  the  agreement.  These 
and  the  other  allegations  to  which  attention  has  been  drawn,  other 
allegations  coupled  with  their  refusal  to  give  information  to  the 
plaintiff,  are  not  consistent  with  good  faith.  We  are  dealing  now 
only  with  allegations.  They  may  not  be  trne,  but  they  are  sufficient 
in  a  technical  point  of  view  to  enable  the  plaintifiE  to  present  his 
case.  If  the  complaint  be  sustained,  it  does  not  necessarily  require 
that  the  organization  plan  be  stayed  or  abandoned.  It  may  be,  if 
the  proofs  suffice,  that  the  plaintifiE  will  be  entitled  to  an  account- 
ing for  his  share  of  the  profits  made  by  the  trustees  by  an  unauthor- 
ized use  of  the  securities,  and  that  the  reorganization  plan  will  bo 
permitted  to  be  consummated.  The  quantum  of  relief  to  be 
granted,  if  any,  will  depend  altogether  upon  the  proof,  but  is  not 
material  to  a  decision  on  the  demurrer.  I  am,  therefore,  of  opinion 
that  the  complaint  states  a  good  cause  of  action  and  that  the  demur- 
rer thereto  was  properly  overruled. 

It  follows  that  the  interlocutory  jud;:iiii: it  should  be  affirmed, 
with  costs. 

PATfEESON,  p.  J.,  and  Clarke,  J.,  concurred;  Inoraham,  J., 
dissented. 

Ingraham,  J.  (dissenting) : 

It  seems  to  me  that  the  allegations  of  this  complaint  are  too 
indefinite  and  general  to  justify  a  court  of  equity  to  require  an 
accounting  by  the  defendants  at  this  time.  After  alleging  the 
appointment  of  the  individual  defendants  as  the  reorganization 
committee  under  an  agreement  which  is  annexed  to  the  complaint 
and  by  which  this  committee  is  made  the  attorneys,  agents  and  trus- 
tees for  each  of  the  depositors  of  the  securities  of  the  company 
which  was  to  bo  reorganized  and  which  expressly  provided  that 
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"  iieitlier  the  Committee  nor  tlie  Depositary  assume  any  personal 
responsibility  for  the  execution  of  such  Plan  and  tliis  Agreement 
or  any  part  thereof,"  and  that  "  no  member  of  the  Committee,  nor 
the  Depositary,  shall  be  personally  liable  for  any  act  or  omission  of 
any  agent  or  employee  selected  in  good  faith,  nor  for  any  error  of 
judgment  or  mistake  of  law,  nor  in  any  case  except  for  his,  its  or 
their  own  individual  willful  malfeasance  or  neglect,  and  no  member 
of  the  Committee  shall  in  any  case  be  personally  liable  for  the  act 
or  omission  of  any  other  member  of  the  Depositary,  nor  shall  the 
Depositary  be  liable  for  the  acts  or  defaults  of  the  Committee." 

The  complaint  alleges  on  information  and  belief  that  by  the  use 
of  the  said  certificates  and  corporate  securities  the  said  individual 
defendants  in  their  individual  capacity  have  received  and  realized 
large  sums  of  money  and  property  of  large  value  besides  that  of  the 
American  Cotton  Company  which  should  have  been  held  and 
administered  by  them  for  this  plaintiff  and  other  depositors  under 
said  reorganization  agreement ;  but  said  individual  defendants  have 
wasted  and  squandered  a  large  amount  of  the  said  property  and 
money  and  have  used  for  unauthorized  and  unlawful  purposes  a 
large  portion  of  the  balance  of  the  same.  Coupled  with  this  allega- 
tion the  plaintiff  alleges  that  he  is  wholly  ignorant  of  the  amount  of 
money  and  other  property  so  received  and  realized  by  said  defend- 
ants and  of  the  amount  of  money  and  of  the  other  property  so 
received  and  realized  by  said  defendants  and  of  that  which  they  so 
wasted  and  squandered  and  of  that  so  used  by  them  for  unauthor- 
ized and  unlawful  purposes  and  is  ignorant  of  the  purposes  for 
which  said  defendants  have  used  said  moneys  and  other  property 
and  of  the  manner  in  which  the  same  was  wasted  and  squandered. 

Thus  we  have  a  contract  signed  by  the  plaintiff  under  which  he 
appoints  the  committee  his  agents  and  trustees,  but  expressly  agrees 
that  neither  member  of  the  committee  shall  be  responsible  for  any 
act  or  omission  in  any  case  except  for  his  own  individual  willful 
malfeasance  or  neglect,  iind  that  no  member  of  the  committee  shall 
in  any  case  be  personally  liable  for  the  act  or  omission  of  any  other 
member  of  the  depositary. 

He  alleges  that  the  reorganization  committee  as  a  whole  have 
wasted  and  squandered  a  large  amount  of  property  and  money,  and 
used  for  unauthorized  and  unlawful  purposes  a  large  portion  of  the 


Digitized  by  LjOOQ IC 


Mawhinney  v.  Bliss.  265 


App.  Div.]  First  Department,  January,  1907. 


balance  of  the  same,  coupled  with  an  allegation  that  he  does  not 
know  what  property  they  have  received,  or  what  property  they 
have  used,  or  the  purpose  for  which  they  have  used  it.  To  justify 
the  court  in  calling  this  committee  to  account  before  the  reorganiza- 
tion is  completed,  or  the  plans  of  reorganization  adopted,  it  seems 
to  me  that  there  must  be  a  distinct  allegation  of  wrongdoing  against 
an  individual  for  which,  under  the  agreement,  he  is  responsible. 
There  is  no  allegation  that  all  of  the  members  of  the  committee 
joined  in  such  alleged  misappropriation  of  the  property  and  money, 
and  where  there  are  several  members  of  a  committee,  each  of  whom 
is  not  liable  for  the  acts  of  the  other  members  of  the  committee,  it 
seems  to  me  that  there  must  be  at  least  a  distinct  charge  that  each 
individual  member  of  the  committee  who  is  made  a  defendant  has 
been  guilty  of  an  act  which  imposes  a  liability  before  a  cause  of 
action  is  alleged.  This  allegation  is  that  the  individuals  as  a 
whole  have  wasted  and  squandered  the  property  and  money,  and 
used  a  sum  for  unauthorized  and  unlawful  purposes,  coupled  with 
an  allegation  that  the  plaintiff  does  not  know  what  property  they 
received,  or  what  property  they  wasted  and  squandered,  or  the  par- 
ticular methods  by  which  these  defendants  have  used  said  moneys 
and  other  property,  and  the  manner  in  which  the  same  was  wasted 
and  squandered,  and  is  not  sutKcient  to  entitle  the  plaintiff  to  an 
accounting  from  members  of  the  committee  who  were  liable  for 
their  individual  acts  of  misfeasance  or  malfeasance  only. 

The  next  allegation  is  also  upon  information  and  belief  and  is  tliat 
the  individual  defendants  and  some  and  each  of  them  have  also 
pledged  certain  of  the  said  certificates  of  the  shares  of  stock  and  other 
corporate  securities  deposited  with  them  with  certain  banks,  trust 
companies  and  other  persons,  natural  and  corporate,  to  the  plaintiff 
I  noknown,  and  have  thus  obtained  loans  of  large  sums  of  money 
by  the  use  of  which,  in  speculation  in  stocks,  bonds,  cotton  and  other- 
wise, the  said  borrowers  have  realized  large  profits  which,  in  equity, 
belong  to  this  plaintiff  and  to  other  depositors  under  said  agreement, 
coapled  with  the  further  allegation  that  further  jDarticulars  of  the 
matter  are  to  the  plaintiff  unknown. 

It  is  not  alleged  here  that  these  defendants  lip,ve  not  applied  any 
profits  realized  from  these  transactions  to  the  benefit  of  the  deposit- 
ors or  parties  to  the  agreement ;  or  that  they  claim  to  have  any  per- 
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sonal  interest  therein  ;  that  the  specniations  were  not  such  as  were 
authorized  by  the  agreement  and  not  carried  out  for  the  benefit  of 
the  parties  to  the  agreement ;  nor  is  it  alleged  that  in  consequence 
of  these  speculations  any  money  or  property  was  lost ;  on  the  con- 
trary, it  is  alleged  tliat  profits  were  realized,  which,  so  far  as  appears, 
were  applied  for  the  benefit  of  the  parties  to  the  agreement. 

There  is  then  the  allegation  that  the  defendants  claim  to  Jiave 
spent  large  sums  of  money  for  counsel  fees  and  otherwise  under 
color  of  said  reorganization  agreement,  which  are  alleged  to  have 
been  unnecessary.  But  the  particular  defendants  who  have  made 
such  expenditures  are  not  stated  and  no  facts  are  alleged  to  show 
that  such  expenditures  were  unnecessary,  being  a  mere  general  alle- 
gation of  a  conclusion  of.  the  plaintiflPs,  although  he  expressly 
disclaims  knowledge  of  the  particulara  in  relation  to  the  expenditures. 

There  is  also  an  allegation  that  the  defendants  have  in  a  manner 
to  the  plaintiff  unknown,  by  negligence  and  misfeasance,  wasted  and 
misapplied  the  assets  of  the  property  which  they  have  thus  acquired 
and  have  depreciated  the  value  of  the  certificates  of  stock  and  other 
securities  deposited  with  them  to  the  great  loss  of  the  plaintiff  and 
others.  This  allegation  certainly  can  sustain  no  cause  of  action 
against  anybody. 

The  allegation  that  the  American  Cotton  Company  became  insol- 
vent and  a  receiver  wa^  appointed  by  a  vice-chancellor  of  the  State 
of  Now  Jersey  gives  no  cause  of  action. 

It  is  then  alleged  that  the  defendants  have  issued  their  plan  of 
reorganization  provided  for  by  the  agreement  but  that  the  plaintiff 
has  not  accepted  that  plan. 

It  thus  appears  that  the  cl)ject  for  which  this  committee  was 
appointed  has  not  yet  been  accomplished  but  is  at  present  in  process 
of  accomplishment.  Assuming  that  after  the  completion  of  the 
plan  any  party  to  the  agreement  would  have  the  right  to  call  the 
trustees  to  account,  it  was  clearly  contemplated  that  the  committee 
slionld  proceed  with  their  work  and  pending  the  final  completion  of 
the  work  to  entitle  a  party  to  the  agreement  to  call  on  the  trustees 
or  agents  to  account  there  must  be  some  specific  allegation  of  wrong- 
doing as  against  some  specific  member  of  the  committee,  for  which, 
under  the  agreement,  he  is  liable.  Such  general  allegations  on 
information  and  b«liof  as  aro  hero  Qontainedi  oonplod  with  an  expran 
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statement  that  the  particulars  necessary  to  entitle  a  party  to  such 
an  agreement  to^any  relief  are  unknown,  seem  to  me  entirely 
insufficient  upon  which  to  base  an  application  to  a  court  of  equity 
for  judgment. 

I  am,  therefore,  of  the  opinion  that  this  complaint  fails  to  state  a 
cause  of  action,  and  that  the  judgment  should  be  reversed  and  the 
demurrer  sustained. 

Judgment  affirmed,  with  costs. 


National  6cm  and  Mica  Company  and  The  A.  Wilhelm  Com- 
pany, Respondents,  v.  Century  Paint  and  Wall  Paper  Com- 
pany and  William  A.  MacCormack,  Appellants,  Impleaded 
witli  Darsa  J.  Densmore  and  N.  Charles  Barron,  as  Adminis- 
trator, etc.,  of  EitNEST  K.  Barron,  Deceased,  Defendants. 

First  Department,  January  25,  1907. 

Pleading  —  amendment  of  answer  to  ask  reformation  of  contract. 

When  in  an  action  there  is  a  dispute  as  to  the  meaning  of  a  contract  involved,  the 

defendant  should  be  allowed  to  amend  the  answer  so  as  to  ask  a  reformation  of 

the  contract  conforming  it  to  the  intention  of  the  parties. 
When  the  effect  of  the  granting  of  such  amendment  wiU  be  to  take  the  case  from 

the  calendar  and  delay  the  tritil,  the  amendment  should  be  conditioned  upon 

the  payment  of  all  costs  to  date. 

Appeal  by  the  defendants,  the  Century  Paint  and  Wall  Paper 
Company,  and  another,  from  an  order  of  tlie  Supreme  Court  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  22d  day  of  November,  1906,  deny- 
ing the  said  defendants'  motion  for  leave  to  serve  amended  answers. 

Henry  G.  K.  Heath  {Claude  Gifjnoux  with  him  on  the  brief], 
for  the  appellants. 

Jerome  II.  Buck  {Edward  A.  Alexander  with  him  on  the  brief], 
for  the  respondents. 

Laughlin,  J. : 

It  appears  that  the  appellants  at  the  time  the  contract  was  exe- 
cuted objected  to  its  phraseology  and  asked  that  it  bo  amended  in 
the  particalars  in  which  they  now  seek  to  havo  it  roformed,  that  its 
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meaning  might  be  clear,  but  that  they  were  induced  to  refrain  from 
insisting  upon  such  amendment  upon  representations  made  in  behalf 
of  the  plaintiffs  that  the  contract,  as  drafted,  did  clearly  express  the 
agreement,  as  to  which  there  was  no  dispute  and  that  the  proposed 
amendment  was  not  necessary.     The  appellants,  in  their  pleading 
which  they  seek  to  amend,  admitted  the  execution  of  the  agree- 
ment and  that  they  do  not  now  deny,  but  they  charge  that  the 
plaintiffe  have  taken  advantage  of  the  phraseology  which  the  appel- 
lants at  the  time  of  tlie  execution  of  the  contract  deemed  ambigu- 
ous, and  now  contend  for  a  construction  contrary  to  the  agreement 
as  actually  intended  by  both  parties  at  the  time.     They  claim  that 
the  plaintiffs  now  contend  for  an  erroneous  construction,  of  which, 
until  the  recent  decision  of  the  Special  Term  in  Kings  county  in 
the  case  of  Kalbach  against  them,  they  did  not  deem  the  contract 
fairly  susceptible.     They  now,  however,  ask  to  have  the  contract 
reformed  to  clearly  express  the  agreement  which  the  parties  intended 
to  make  by  the  contract  as  drafted.     They  are  not  guilty  of  laches 
and  they  should  be  afforded  an  opportunity  to  establish,  if  they  can, 
facts  which  will  warrant  the  court  in  reforming  the  contract  before 
they  are  obliged  to  comply  therewith.     It  is  doubtful  whether  the 
contract  is  susceptible  of  the  construction  for  which  the  plaintiffs 
contend,   but  in  the  circumstances  the   appellants  should   not  be 
obliged  to  run  the  risk  of  a  favorable  construction  and  should  be 
permitted  to  have  their  pleadings  in  such  form  that  they  may,  if 
necessary,  demand  the  reformation  of  the  contract.     Since,  how- 
ever, the  effect  of  granting  the  application  will  be  to  take  the  case 
off  the  calendar  and  delay  the  trial  of  the  issue  and  to  present  a 
new  issue,  the  amendment  should  only  be  granted  upon  payment  of 
all  costs  of  the  action  to  date. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  granted  upon  payment  of  all  costs  to 
date. 

PArrERsoN,  P.  J.,  Ingraham,  McLaughlin  and  Houghton,  JJ., 
concurred. 

Order  reversed,  wnth  ten  dollars  costs  and  disbursements,  and 
motion  granted  on  conditions  stated  in  opinion.  Settle  order  on 
notice. 
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The  New  York  Institution  for  the  Instruction  of  the  Deaf 
AND  Dumb,  Respondent,  v.  William  F.  CRooKE-rr,  Appellant, 
Impleaded  with  May  Lenox  Mott  and  Others,  Defendants. 

First  Department,  January  25,  1907. 

Bankruptcy  —  partnership  —  when    judgment     on     partnership    debt 
discharged  on  bankruptcy  of  partner  —  cancellation  of  judgment. 

A  judgment  on  a  partnership  debt  is  properly  scheduled  on  the  voluntary 
bankruptcy  of  a  member  of  the  firm. 

When  on  the  voluntary  bankruptcy  of  a  partner  he  schedules  a  judgment  against 
him  obtained  upon  a  partnership  debt,  the  judgment  creditor,  having  no  other 
claim  against  the  bankrupt,  is  presumed  to  have  notice  of  the  proceeding  and 
that  the  insolvent  would  seek  a  discharge  from  the  partnership  debt,  although 
it  is  not  expressly  scheduled  as  such. 

When  a  firm  is  solvent  and  an  individual  member  is  insolvent  and  seeks  a  dis- 
charge in  bankruptcy,  he  is  entitled  to  a  discharge  and  to  have  the  business  of 
the  firm  wound  up  and  his  surplus  interest  applied  to  liquidate  his  individual 
debts. 

The  equity  of  an  individual  partner  in  the  partnership  assets  passes  to  his  trustee 
in  bankruptcy,  and  although  the  firm  debts  are  provable  against  him  in  bank- 
ruptcy, the  firm  creditors  can  only  share  in  the  individual  estate  after  the 
iDdividual  creditors  have  been  paid  in  full. 

Wliere  a  bankruptcy  court  has  acquired  jurisdiction  and  granted  a  complete  dis- 
charge of  a  bankrupt  partner  without  making  any  reservation  as  to  partner- 
ship debts,  the  decision  is  rea  adjudicata.  It  seems,  however,  that  if  the  dis- 
charge be  expressly  limited  to  individual  debts,  the  bankrupt  is  not  relieved 
from  liability  on  firm  obligations. 

It  is  not  a  condition  precedent  to  the  discharge  of  the  bankrupt  that  his  estate 
shall  have  been  completely  administered  and  the  accounts  of  the  trustee  finally 
settled. 

In  any  event,  on  the  discharge  of  an  individual  partner  without  reservation  he  is 
entitled  to  have  a  judgment  on  the  partnership  debt  canceled  of  record  when 
it  does  not  appear  that  the  firm  is  still  doing  business  or  has  any  remaining 
assets. 

/( MCTM,  that  in  such  circumstances  if  it  appear  that  the  bankruptcy  court  has 
been  deceived  and  that  the  bankrupt  has  concealed  his  property  or  tliat 
a  partnership  with  assets  undistributed  exists,  the  application  for  cancella- 
tion of  judgment  should  be  denied,  for  the  purpose  of  enabling  the  judgment 
creditor  to  apply  to  the  bankruptcy  court  to  vacate  the  discharge. 

Appeal  by  the  defendant,  William  F.  Crockett,  from  an  order  of 
the  Supreme  Court,  made  at  the  ^e\v  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
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14:th  day  of  August,  1906,  denying  the  said  defendant's  motion  to 
have  canceled  and  discharged  of  record  a  certain  judgment  entered 
in  said  clerk's  office  on  tlie  7th  day  of  March,  1901,  as  to  him,  pur- 
suant to  the  provisions  of  section  1268  of  tlie  Code  of  Civil  Pro- 
cedure, upon  the  ground  that  he  has  been  discharged  therefrom  by 
a  discharge  in  bankruptcy. 

David  IL  Taylor^  for  the  appellant. 
Joseph  M,  Williai)is^  for  the  respondent. 

Lauohlin,  J. : 

The  judgment  sought  to  be  discharged  is  a  deficiency  judgment 
obtained  in  an  action  to  foreclose  a  mortgage  given  by  the  defend- 
ant Crockett,  the  petitioner,  and  one  John  S.  Iloddy.  The  mov- 
ing papers  show  that  on  the  5th  day  of  August,  j9()2,  more  tlian 
one  year  prior  to  the  application  for  cancellation  of  the  judgment, 
tlie  petitioner,  in  vohintary  bankruptcy  proceedings  duly  institnted 
by  him  in  the  month  of  June,  1902,  in  the  United  States  District 
Court  for  the  Southern  District  of  New  York,  where  he  bad 
resided  for  more  than  six  months,  was  duly  discharged  from  all 
debts  and  claims  which  existed  against  him  on  the  9th  day  of  June, 
1902,  and  were  proval)le  in  bankruptcy.  The  motion  was  resisted 
by  the  plaintiff,  and  evidently  denied,  upon  the  theory  that  the 
judgment  was  on  a  copartnership  obligation  of  the  petitioner  and 
Iloddy,  who  were  partners  in  business ;  that  the  business  of  the 
copartnership  had  never  been  finally  settled ;  that  there  remained 
copartnership  assets ;  that  there  was  no  application  for  or  adjndica. 
tion  in  bankruptcy  against  the  copartnersliip  firm  and  that  a 
copartnership  firm  obligation  cannot  be  discharged  in  bankruptcy 
instituted  voluntarily  or  involuntarily  by  or  against  a  single  member 
of  the  firm. 

The  correctness  of  the  legal  propositions  upon  which  the  objec- 
tions to  the  cancellation  of  the  judgment  are  evidently  based  are 
neither  conceded  nor  established  by  any  controlling  precedent;  and 
the  propositions  of  fact  asserted  are  not  sustained  by  the  evidence. 

FirMt.  The  decisions  in  the  Federal  courts  on  some  of  these 
questions  are  conflicting  and  the  decisions  in  the  State  courts,  while 
tending  toward  the  doctrine  diat  a  discharge  in  bankruptcy  of  an 
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individual  who  was  a  member  of  a  firm  discharges  him  from  both 
individual  and  copartnership  debts,  are  not  decisive  on  facts  such  as 
are  liere  presented. 

Neither  in  the  petition  in  bankruptcy  nor  in  the  schedules  of  assets 
and  liabilities  is  there  any  reference  to  a  copartnership.  That  petition 
showed  that  the  petitioner  owed  debts  which  he  was  unable  to  pay 
in  full,  and  that  he  was  willing  to  surrender  all  of  his  property  for 
tiie  benefit  of  his  creditors,  except  such  as  was  exempt  by  law,  and 
that  he  desired  to  obtain  the  benefits  of  the  acts  of  Congress  relat- 
ing to  bankruptcy;  that  Schedule  "A,"  thereto  annexed,  showed, 
among  other  things,  a  full  and  true  statement  of  all  his  debts,  the 
names  and  places  of  i^esidence  of  his  creditors,  and  that  Schedule 
"B"  contained  an  accurate  inventory  of  all  his  property,  both  real 
and  personal.  Schedule  "  A"  showed  three  debts,  the  fii-st  to  the 
plaintiflF,  whose  residence  is  given,  and  tliat  it  is  a  deficiency  judg- 
ment for  $1,414.58,  after  foreclosure  of  a  mortgage  ;  the  second  is 
a  similar  judgment  to  another  creditor  for  $1,420.70,  and  the  third 
is  to  another  creditor  for  moneys  advanced.  Schedule  "  B  "  showed 
no  property  except  property  of  the  value  of  $30,  which  was  therein 
claimed  to  be  exempt  from  the  operation  of  the  bankruptcy  statute. 
Tlie  order  of  the  District  Court,  granted  on  the  5th  day  of  August, 
1902,  discharging  the  petitioner,  recites  that  whereas  he  "  has  been 
duly  adjudged  a  bankrupt  under  the  Acts  of  Congress  relating  to 
bankruptcy,  and  appears  to  have  conformed  to  all  the  requirements 
of  law  in  that  behalf,  it  is,  therefore,  ordered  by  this  Court  that 
said  William  F.  Crockett  be  discharged  from  all  debts  and  claims 
which  are  made  provable  by  said  acts  against  his  estate,  and  which 
existed  on  the  9th  day  of  June,  A.  D.  1902,  on  which  day  the  peti- 
tion for  adjudication  was  filed  by  him,  excepting  such  debts  as  are 
by  law  excepted  from  the  operation  of  a  discharge  in  bankruptcy.'^ 
The  proceedings  in  bankruptcy,  intermediate  the  filing  of  the  peti- 
tion and  schedules  and  the  order  discharging  the  petitioner,  were 
not  presented  either  in  support  of  or  in  opposition  to  the  motion. 
The  petitioner,  however,  showed  by  affidavit  that  the  plaintiff  had 
notice  of  the  bankruptcy  proceedings  in  accordance  with  the  pro- 
visions of  section  58  of  the  Bankruptcy  Act  of  1898,*  which  required, 
among  other  things,  notice  of  all  examinations  of  the  bankrupt  and 

*30  U.  8.  Stat,  at  Large,  561.— [Rep. 
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of  liis  application  for  discharge  ;  and  that  he  did  not  own  any  real 
or  personal  estate  or  property  at  the  time  of  the  recovery  of  the 
judgment,  nor  has  he  since.  The  plaintiflf  showed  in  opposition  to 
the  motion,  by  tlie  affidavit  of  tlie  widow  of  Roddy,  the  other  joint 
debtor  in  the  deficiency  judgment,  that  the  defendants  were,  as  she 
believed  and  understood,  engaged  in  building  operations  ''for  two  or 
or  three  years  as  copartners  under  tlie  name  of  Roddy  and  Crockett.' 
She  specifies  one  building  operation  and  says  that  they  conducted 
some  others,  but  she  gives  no  dates  as  to  when  their  business  com- 
menced or  ended.  She  also  says  that  "  she  does  not  know  of  any 
property  belonging  at  this  time  to  the  debtor,  Wiiliam  F.  Crockett, 
or  of  any  money  owing  to  him.  That  she  is  not  at  all  acquainted 
with  his  affairs."  The  plaintiff  further  presented  an  examina- 
tion of  the  petitioner  on  proceedings  supplementary  to  execu- 
tion on  this  judgment  on^  the  26th  day  of  November,  1901.  His 
examination  showed  that  his  only  business  t/ien  was  working  for  a 
corporation  on  a  salary  ;  that  he  had  previouslij  been  in  business 
with  Roddy,  commencing  in  1895  or  1896,  as  speculative  builders, 
but  that  the  firm  had  ceased  operations  and  wound  up  its  business 
on  or  about  the  6th  day  of  October,  1901,  and  was  "no  longer  in 
existence  ; "  that  the  firm  books  were  destroyed  by  fire  on  said  6th 
day  of  October,  1901 ;  that  all  the  debts  of  the  firm,  save  this  judg 
ment  and  the  other  similar  judgment  scheduled  by  the  petitioner, 
have  been  paid  ;  that  the  firm,  in  the  course  of  its  building  opera- 
tions, purchiised  the  premises  upon  which  from  the  complaint  it 
appears  that  the  mortgage  which  was  foreclosed  was  given.  The 
complaint  and  judgment  in  foreclosure  and  deficiency  judgment 
form  part  of  the  moving  papers.  They  contain  no  reference  to  the 
firm  and  show  tiiat  a  bond  and  the  mortgage  were  executed  by  the 
defendants  Crockett  and  Roddy  jointly,  for  the  purpose  of  securing 
the  payment  to  the  plaintiff  of  the  sum  of  $28,000,  and  that  Roddy's 
wife  joined  in  the  mortgage.  It  does  not  appear  therefrom  that 
the  mortgage  and  bond  were  given  to  secure  an  indebtedness  of 
the  firm  or  that  the  judgment  was  on  a  firm  liability.  It  does 
not  appear  that  the  petitioner  was  indebted  to  the  plaintiff  otherwnse 
than  on  this  judgment,  and  in  view  of  his  petition  and  scliednles  in 
bankruptcy  and  affidavit  here  presented,  it  must  be  assumed  that  he 
was  not.     The  judgment  was  pro])erly  scheduled  as  a  debt  against 
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tlie  petitioner,  even  though  recovered  on  a  partnership  obligation, 
because  the  members  of  the  firm  were  jointly  and  severally  liable 
for  its  debts.  1  think  in  the  circumstances,  since  the  creditor  could 
not  have  been  misled,  that  it  was  not  essential  tliat  it  should  have 
l>een  scheduled  as  an  obligation  of  the  old  firm.  (Loomis  v.  WaV- 
Uom,  13  Am.  Bank.  Hep.  687.  See,  also,  West  PhihuMjjhia  Bank 
V.  Gerry,  106  N.  Y.  467;  Beniheimer  v.  Rindskojpf,  116  id.  428- 
440.) 

The  record  does  not  show  whether  or  not  the  plaintiff  appeared 
iu  the  bankruptcy  proceedings  or  proved  its  judgment  therein.  I 
r^rd  that,  however,  as  quite  immaterial,  because  by  virtue  of  the 
provisions  of  section  39  of  the  Bankruptcy  Act,*  it  was  the  duty  of 
the  referee  in  bankruptcy  to  give  the  notices  required  by  section  58 
of  the  Bankruptcy  Act  to  be  given  to  creditors,  which  included  all 
examinations  of  the  bankrupt,  all  meetings  of  creditors  and  the 
application  for  discharge. 

The  United  States  District  Court  is  a  court  of  record,  and  on 
proof  of  the  order  discharging  the  bankrupt  the  presumption  would 
arise  that  the  court  obtained  jurisdiction  and  that  its  proceedings 
were  had  in  conformity  to  law ;  but  we  are  not  required  to  rest  on 
this  presumption,  for  a  certified  copy  of  the  order  granting  the  dis- 
charge was  presented  on  the  motion,  and  by  virtue  of  the  provisions 
of  subdivision  f  of  section  21  of  the  Bankruptcy  Act,f  that  is 
declared  to  be  "  evidence  of  the  jurisdiction  of  the  court,  the  regu- 
larity of  the  proceedings,  and  of  the  Jact  that  the  order  was  made." 
It  must,  therefore,  be  presumed  that  the  plaintiff  had  notice  of 
the  bankruptcy  proceedings  and  that  its  judgment,  since  tlie  peti- 
tioner was  not  otherwise  indebted  to  it,  was  scheduled  as  one  of  the 
debts  from  which  he  would  seek  a  discharge.  This  is  not  contro- 
verted ;  but  the  plaintiff  says  that  the  judgment,  being  a  partner- 
ship obligation,  it  was  entitled  to  notice  as  a  copartnership  creditor 
that  he  was  seeking  a  discharge  from  his  copartnership  obligations. 
Support  for  this  contention  is  found  in  some  of  the  authorities  which, 
while  conceding  that  a  member  of  a  copartnership  firm  may,  on  his 
individual  petition  in  bankruptcy,  obtani  a  discharge  from  the  copart- 

*30  U.  S.  Stat,  at  Large,  555.—  [Rep.     f  30  U.  S.  Stat,  at  Large,  552.—  [Rep. 
App.  Div.— Vol.  CXVII.         18 
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nership,  as  well  as  from  his  individual  debts,  jet  maintain  that  it  is 
essential  to  accomplish  this  result  tliat  the  linn  debts  should  be 
scheduled  as  copartnership  obligations,  and  that  the  notice  to  the 
firm  creditors  should  be  notice  to  them  as  such,  and  that  the  petr- 
tion  in  bankruptcy  and  the  application  for  the  discharge  should 
show  that  tlie  petitioner  sought  a  discharge  from  firm  as  well  as 
individual  obligations.  In  most  of  tlie  cases  in  which  this  view  is 
expressed  the  question  as  to  the  effect  of  a  discharge  was  not  before 
tlie  court  for  adjudication,  and  the  question  before  the  court  arose 
on  an  application  in  the  bankruptcy  proceedings  for  a  discharge  of 
the  bankrupt,  to  amend  by  giving  notice  to  his  partners,  or  by  pro- 
ceedings for  an  adjudication  against  the  firm  as  an  entity.  (See 
Matter  of  Litth,  15  Fed.  Cas.  598,  No.  8390;  Matter  of  Nooiian, 
18  id.  298,  No.  10292 ;  MatUr  of  Laughlin,  3  Am.  Bank.  Kep.  1 ; 
Matter  of  McFaun,  Id.  ^^ ;  Matter  of  Wiiikens,  30  Fed.  Cas.  302, 
No.  17875  ;  Matter  of  Morrison^  11  Am.  Bank.  Rep.  498  ;  Matter 
of  Freundy  1  id.  25  ;  Matter  of  Meyers^  3  id.  260  ;  Matter  of  Levy^ 
2  id.  21.)  In  Matter  of  Levy  {supra)  doubt  is  expressed  as  to 
whether  a  discharge  of  an  individual  would  discharge  him  from  firm 
debts  even  though  there  were  no  firm  assets. 

In  Matter  of  Freund  {supra)  the  opinion  of  the  referee,  which 
was  adopted  by  the  United  States  District  Court,  Northern  District 
of  Iowa,  in  January,  1899,  shows  that  the  question  presented  for 
decision  was  whether  the  bankrupt  had  complied  with  the  law  and 
was  entitled  to  a  discharge.  That  was  a  voluntary  proceeding  by  an 
individual  partner  and  the  only  debts  scheduled  were  firm  obliga- 
tions, although  they  were  not  scheduled  as  such.  There  had  been 
no  request  to  have  the  firm  adjudged  bankrupt,  and  the  other  mem- 
bers of  the  firm  did  not  have  notice  of  the  proceeding.  The  appli- 
cation for  a  discharge  was  denied  upon  the  ground  that  the  Bank- 
ruptcy Act  of  1898,  as  interpreted  by  the  United  States  Supreme 
Court  in  prescribing  rule  8  of  the  General  Orders  in  Bankruptcy, 
fairly  contemplates  and  requires  that  if  an  individual  who  has 
been  a  member  of  a  firm,  the  affairs  of  which  have  not  been  finally 
settled,  petitions  in  bankruptcy,  he  must  set  forth  in  his  petition 
the  existence  of  the  partnership,  and  ask  to  have  the  other  mem- 
bers brought  in  and  apply  for  a  discharge  from  both  classes  of  debts, 
by  which,  I  presume,  is  meant  that  he  must  specify  in  his  applica- 
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tion  the  two  claeses  of  debts  from  whicli  he  seeks  a  dischargfe.  The 
decision,  wliich  was  merely  a  denial  of  the  application  for  the  dis- 
charge until  the  other  partners  were  brought  in,  was  manifestly 
sonnd,  because  if  there  were  firm  assets  tlie  interest  of  the  indi- 
vidual member  therein,  after  tlie  payment  of  firm  obligations, 
would  be  applicable  to  the  payment  of  his  individual  debts,  and  the 
liquidation  of  the  partnership  business  was  the  only  certain  way  of 
ascertaining  whether  there  would  be  a  surplus  available  for  the  indi- 
vidual creditors.  In  so  far,  however,  as  the  opinion  in  the  Freund 
case  holds  that  the  present  Bankruptcy  Act,  as  interpreted  by  said 
rule  adopted  by  the  Supreme  Court  of  the  United  States,  prescribes 
the  contents  of  the  petition  in  bankruptcy  or  of  the  application  for  a 
discharge,  I  fail  to  find  any  authority  therefor.  Of  course,  if  the 
statute  prescribed,  as  thus  intimated,  that  where  it  was  sought  to 
obtain  a  discharge  from  partnership  obligations  the  petition  must 
set  forth  the  material  facts  with  respect  to  the  existence  of  and  liis 
interest  in  the  firm,  compliance  with  this  requirement  would  doubt- 
less be  jurisdictional,  and  it  might  well  be  that  either  the  discharge 
would  be  void  if  compliance  therewith  had  not  been  made  or  it 
would  be  ineffective  as  to  firm  obligations.  The  statute  contem- 
plates that  the  proceeding  shall  originate  by  petition  (§  3,  subd.  b ; 
§  4 ;  §  18,  subds.  a  and  g),*  but  it  appears  to  be  silent  concerning 
the  contents  of  a  voluntary  petition  at  least.  Doubtless  the  juris- 
dictional facts  should  be  stated.  They  relate  to  the  existence  of 
probable  debts,  the  residence  or  domicile  of  the  individual  or  his 
principal  place  of  business  or  the  location  of  property  within  the 
jurisdiction  of  the  court  (§  2  (1)  ),t  and  in  the  case  of  a  copartnership 
to  the  fact  that  the  business  has  not  been  finally  settled  (§  4a). J 

Rule  8  of  the  General  Orders  in  Bankruptcy,  adopted  by  the 
Supreme  Court  of  the  United  States  at  the  October  term,  1898,  is  as 
follows :  "  Any  member  of  a  partnership  who  refuses  to  join  in  a 
petition  to  have  the  partnership  declared  bankrupt  shall  be  entitled  to 
resist  the  prayer  of  the  petition  in  the  same  manner  as  if  the  petition 
had  been  filed  by  a  creditor  of  the  partnership,  and  notice  of  the  filing 

*  See  30  U.  8.  Stat,  at  Large  546,  §  3,  subd.  b;  Id.  547,  §  4;    Id.  551,  §  18, 
•ubds.  a,  g.—  [Rep. 
tSee  80  U.  S.  Stat,  at  Large,  645,  §  2,  subd.  1.—  [Rep. 
tSee  80  U.  S.  Stat,  at  Large,  547,  §  4,  subd.  a;  Id.  §  5,  subd.  a.— [Rep. 
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of  tlie  petition  shall  be  given  to  him  in  the  same  manner  as  pro- 
vided by  law  and  by  these  rnles  in  the  case  of  a  debtor  petitioned 
against ;  and  he  shall  have  the  right  to  appear  at  the  time  fixed  by 
the  conrt  for  the  hearing  of  the  petition,  and  to  make  proof,  if  he 
can,  that  the  partnership  is  not  insolvent  or  has  not  committed  an 
act  of  bankruptcy,  and  to  make  all  defenses  which  any  debtor  pro- 
ceeded against  is  entitled  to  take  by  the  provisions  of  the  act ;  and 
in  case  an  adjudication  of  bankruptcy  is  made  upon  the  petition, 
such  partner  shall  be  required  to  file  a  schedule  of  his  debts  and  an 
inventory  of  his  property  in  the  same  manner  as  is  required  by  the 
act  in  cases  of  debtors  against  whom  adjudication  of  bankruptcy 
shall  be  made.''  * 

It  is  manifest  that  this  rule  has  no  application  to  a  petition  by  an 
individual  who  is  a  member  of  a  firm  to  have  himself  and  not  the 
firm  adjudicated  a  bankrupt.  (See  Collier's  note  to  Matter  of 
Freund,  1  Am.  Bank.  Rep.  31-33.) 

It  is  evident  that  an  individual  may  be  a  member  of  a  solvent 
firm  and  at  the  same  time  be  insolvent  himself. 

This  rule  shows  quite  clearly  that  the  firm  cannot  be  declared 
insolvent  unless  it  is  such  in  fact.  In  such  circumstances,  nnless 
therefore,  the  individual  may  by  his  own  petition  obtain  a  discharge 
in  bankruptcy,  even  though  insolvent,  he  could  obtain  no  relief 
under  the  Bankruptcy  Act.  Where  a  firm  is  solvent  and  an  indi- 
vidual member  thereof  is  insolvent  and  desires  to  be  discharged  in 
bankruptcy,  it  is  manifest  that  l)e  is  entitled  to  such  discharge  and 
that  the  business  of  the  firm  should  be  wound  up  and  his  surplus 
interest  applied  in  liquidation  of  his  individual  debts.  This  is  fairly 
contemplated  and  provided  for  by  subdivision  h  of  section  5  of  tlie 
Bankruptcy  Act,f  which  reads  as  follows:  "In  tlie  event  of  one  or 
more  but  not  all  of  the  members  of  a  partnership  being  adjudged 
bankrupt,  the  partnership  property  sliall  not  be  administered  in 
bankruptcy,  unless  by  consent  of  the  partner  or  partners  not 
adjudged  bankrupt;  but  such  partner  or  partnei-s  not  adjudged 
bankrupt  shall  settle  the  partnership  business  as  expeditiously  as  its 
nature  will  permit,  and  account  for  the'  interest  of  the  partner  or 
partners  adjudged  bankrupt."  (See  Collier's  note  to  Matter  of 
Freund^  sujyra) 

*  See  CoUier  Bankr.  [5th  ed.]  598.—  [liKP.    f  30  U.  S.  Stat,  at  Large,  548.—  [Rkp. 
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There  are  Federal  decisions  under  the  present  Bankruptcy  Law 
liolding,  but  without  referring  specifically  to  said  subdivision  li  of 
section  5,  as  was  held  under  the  act  of  1867,  which  did  not  contain 
a  similar  provision,*  that  the  copartnership  assets  cannot  be  reached 
on  an  individual  proceeding  in  bankruptcy,  and  that  it  is  essential 
that  the  firm  should  be  proceeded  against  directly.  {Matter  of  Shep- 
ard,  21  Fed.  Cas.  1256,  No.  12754.)  If  by  this  is  meant  that  they 
cannot  be  directly  reached,  tire  doctrine  is  doubtless  sound;  but  the 
statute  clearly  contemplates  tliat  they  shall  be  reached  indirectly  by 
the  other  members  of  the  firm  accounting  to  the  trustee  in  bank- 
ruptcy. It  has  been  held  by  the  Circuit  Court  of  Appeals  of  the 
United  States  {Matter  of  Mercur^  10  Am.  Bank.  Kep.  505)  in  the 
third  circuit,  on  an  application  to  consolidate  and  amend  individual 
petitions  of  all  members  of  a  firm  by  asking  that  the  firm  be  adju- 
dicated a  bankrupt,  that  wliere  each  member  of  a  firm  individually 
applies  for  an  adjudication  in  bankruptcy,  the  firm  assets  cannot  be 
administered  by  the  bankruptcy  court,  but  that  difliculty  may  be 
readily  overcome  by  having  the  firm  adjudged  banknipt.  Section 
70  of  the  Bankruptcy  Act  f  provides,  among  other  things,  that  the  title 
of  the  bankrupt  to  any  property  "which  prior  to  the  filing  of  the 
petition  he  could  by  any  means  have  transferred  or  which  might 
have  been  levied  upon  and  sold  under  judicial  process  against  him," 
vests  in  the  trustee  as  of  the  date  of  the  adjudication  in  bankruptcy. 
It  is  well  settled  that  the  interest  of  an  individual  member  of  a  firm 
may  be  assigped  by  him,  but  the  assignee  only  acquires  the  propor- 
tionate share  of  the  mcMnber  in  the  surplus  remaining  after  the 
payment  of  the  copartnership  debts  and  the  adjustment  of  the  equi- 
ties between  the  membere  of  the  firm,  and  does  not  acquire  any  title 
to  the  corpus  of  the  firm  assets,  which  remain  a  primary  fund  for 
the  payment  of  the  firm  debts,  with  the  right  in  the  assignor,  as 
well  as  in  the  creditors,  to  compel  their  appropriation  thereto. 
[Saunders  v.  Reilly,  105  N.  Y.  12, 17;  Menagh  v.  Whitwell,  52  id. 
146.)  The  right  of  firm  creditors  to  have  the  firm  assets  applied  in 
payment  of  their  claims  is  derivative,  and  is  founded  upon  the 
rights  of  the  membei-s  of  the  firm  as  between  themselves  to  have 

*8eel4  D.  8.  Stat,  at  lirge,  617,  chap.  176,  asamd.;  ColUer  Bankr.  (5th  ed.) 
Wl«<«eg.— [Rep. 
t8ce30U.  8.  Stat,  at  Ln-go.  565,  §  70,  subd.  a.— [Rep. 
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the  firm  assets  iirst  applied  in  liquidation  of  linn  liabilities.     {Saun- 
ders V.  HeiUi/y  supra,)    If,  therefore,  this  interest  of  a  member  of 
a  firm  is  assignable  by  him,  it  follows,  both  on  principle  and  by  vir- 
tue of  the  express  terms  of  the  Bankruptcy  Act,  that  it  must  pass 
to  liis  trustee  in  bankruptcy.     1  think  it  may  now  be  I'egarded  the 
well-settled  rule,  not  only  that  the  equity  of  an  individual  .in  copart- 
nership properly,  which  is  his  separate  estate,  parses  to  his  trustee 
in  bankruptcy,  but  also  tliat  the  firm  debts  are  provable  against  him 
in  bankruptcy,  the  firm  creditors,  of  course,  to  share  only  in  the 
individual  estate  after  the  individual  creditors  have  been  paid  in 
full  {Amsmck  v.  Bean,  89  U.  S.  [22  Wall.]  395;  West  Philadel 
phia  Bank  v.  Geny,  106  N.  Y.  4G7 ;  Berry  Brothers  v.  Sfieehan, 
115  A  pp.  Div.  488;  Loomis  v.  Wallblom,  94  Minn.  392;  13  Am. 
Bank.  Rep.  687 ;  Wilkins  v.  Davis,  15  Nat.  Bank.  Eeg.  64 ;  29  Fed. 
Cas.  1248,  No.  17G04 ;  Curtis  v.  Woodward,  58  Wis.  499 ;  Mutter 
o/Zav^hlin,  supra  ;  Jarecki  Mfg.  Co.  v.  McEltoaine,  5  Am.  Bank. 
Hep.  751  ;  Matter  of  Webb,  29  Fed.  Cas.  495,  No.  17317),  and  that 
the  bankruptcy  of  the  individual  dissolves  the  firm.     {Wilkins  \. 
Davis,  supra;  Kirby  v.  Schooiimaker,  3  Barb.  Ch.  49;  Amsinck 
V.  Bean,  supra.)     In  Curtis  v.  Woodway^d  {supra)  the  court,  in  dis- 
cussing the  question  as  to  the  property  passing  to  the  assignee  in  bank- 
ruptcy under  the  act  of  1867,  as  amended,  say :  "  The  bankrupt  thus 
became  divested  and  stripped  of  all  his  estate,  property  and  rights  of 
property,  and  all  actions  and  rights  of  action  relating  to  property  or 
rights  of  property,  whetlier  in  law  or  in  equity,  which  by  operation 
of  law  were  thus  vested  in  his  assignee  in  bankruptcy.     This  com- 
plete separation  of  the  bankrupt  from  his  former  estate,  property, 
rights  of  property  and  of  action,  seems  to  render  the  question  relating 
to  the  distribution  of  such  estate,  and  the  marshalling  of  such 
assets,  immaterial  to  the  question  of  his  discharge."     It  would,  tliere- 
fore,  seem  clear  that  an  individual  member  of  a  firm  ma}',  on  his 
own  independent  application,  made  in   his  own   right,  obtain  a 
discharge,  not  only  from  his  individual  debts,  but  from  his  firm 
liabilities,  and  that  the  existence  or  non-existence  of  firm  assets 
is  immaterial  to  the  decision  of  this  question.     This   view   was 
expressed   by  the    Supreme   Court   of  Wisconsin   in    Curtis   v. 
Woodward  {supra),  but  it  is  opposed  by  many  cases  in  the  Fed- 
eral District  Courts,  and  some  in  this  district,  which  appear  to  be 
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to  the  effect  that  the  discharge  may  be  complete  or  only  partial,  and 
that  it  is  complete  against  all  creditoi-s  when  the  firm  is  adjudged 
bankrupt  or  there  are  no  firm  assets  and  the  firm  debts  have  been 
scheduled  as  such,  but  partial  only  and  limited  to  the  individual 
creditors  wlien  the  individual  alone  is  adjudged  bankrupt  and  espe- 
cially if  there  are  firm  assets.  {Matter  of  Kaufman^  14  Am.  Bank. 
Rep.  393 ;  Matter  of  Alle,  2  Nat.  Bank.  Reg.  75 ;  Matter  of 
Knigtit,  8  id.  436  ;  Hudgins  v.  Lane,  12  Fed.  Cas.  800,  No.  6827 ; . 
Matter  of  Feigenhaum,  7  Am.  Bank.  Rep.  339  ;  Crompton  v.  Conh- 
ling,  6  Fed.  Cas.  850,  No.  3408;  Id.  848,  No.  3407;  Trimble  v. 
More,  47  N.  Y.  Super.  Ct.  340 ;  Matter  of  Tlirsch,  3  Am.  Bank. 
Rep,  344 ;  Dodge  v.  Kaufman,  46  Misc.  Rep.  248,  following 
Matter  of  Meyers,  3  Am.  Bank.  Rep.  260.)  It  is  difficult  to  reconcile 
this  view  if  it  relates  to  a  discharge  granted  in  the  general  language 
of  the  stiUute,  with  the  plain  mandatory  language  of  section  17  of 
the  Bankruptcy  Act,*  that  "a  discharge  in  bankruptcy  shall  release 
a  bankrupt  from  all  of  his  provable  debts,"  with  certain  exceptions 
not  here  involved.  Since  partnership  debts  are  provable  against  a 
bankrupt's  individual  estate,  it  is  difficult  to  see  why  they  are  not 
discharged  by  a  discharge  which  follows  the  language  of  the  statute. 
It  appears  to  me  to  be  a  question  of  jurisdiction,  and  that  where,  as 
ill  this  case,  the  bankruptcy  court  acquired  jurisdiction  and  granted 
a  complete  discharge  under  tlie  statute,  witliout  attempting  to  make 
any  reservation,  it  siiould  be  given  effect  as  such.  It  may  well  be 
that  if  the  adjudication  and  discharge  in  bankruptcy  are  expressly 
limited  to  the  individual  debts,  the  discharge  would  not  relieve 
tlie  bankrupt  from  liability  on  firm  obligations,  and  if  that  is  what  is 
meant  by  the  decisions  on  that  subject,  to  which  reference  has  been 
made,  they  are  doubtless  sound.  Here,  however,  the  discharge  is 
complete,  without  qualification  or  limitation,  and  in  the  absence  of 
the  decree  it  must  be  assumed  that  the  discharge  is  in  accordance 
with  the  decree.  I  find  nothing  in  the  Bankruptcy  Act  which 
requires  as  a  condition  precedent  to  the  right  of  the  bankrupt  to  be 
discharged,  that  his  estate  shall  have  been  completely  administered 
and  the  accounts  of  the  trustee  finally  settled.  The  discharges  are 
sometimes,  if  not  usually,  granted  before  the  estate  has  been  com- 
pletely administered.     A  discharge  in  bankruptcy  has  not  been  con- 

•30  U.  8.  Stat,  at  Large.  550.— [Rep. 
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striiedas  a  cancellation  of  the  debts  which  precludes  the  appropriation 
of  the  property  in  the  hands  of  the  trustee  to  the  payment  thereof. 
The  discharge  is  designed  to  enable  the  debtor  to  start  anew  in  the 
business  world  without  being  embarrassed  by  his  former  obligations 
w^hich  were  provable  and  dischargeable  in  bankruptcy.     It  would 
seem  tliat  the  same  rule  would  apply  to  the  appropriation  of  the 
partnership  assets  to  tlie  payment  of  the  partnership  debts,  even 
after  an  individual  discharge  in  bankruptcy  of  a  member  of  the 
firm,  although  the  partnersliip  assets  in  such  case  are  not  adminis- 
tered   directly  by  the   bankruptcy  court.      The  discharge  of  the 
indebtedness  and  cancellation  of  the  judgment  could  not,  I  think, 
deprive  the  creditor  of  the  right  to  prove  the  judgment  against  the 
partnership  and  have  the  same  paid  from  the  partnership  assets.     Nor 
would  it  then,  in  view  of  the  partnership  relation  and  the  rights  of  the 
other  members  of  the  firm  who  were  not  parties  to  the  individual 
bankruptcy  proceeding,  become  an  individual  debt,  chargeable,  in 
the  adjustment  of  the  equities  between  the  partners,  to  the  members 
other  than  the  one  who  was  discharged  in  bankruptcy.     If,  how- 
ever, this  be  regarded  as  doubtful,  the  difficulty  may  be  obviated 
by  deferring  the  discharge  until  after  the  partnerehip  business  has 
been  liquidated  by  the  members  of  the  firm  who  are  not  in  bank- 
ruptcy, and  until  they  have  accounted  to  the  trustee  in  bankruptcy 
for  the  interest,  if  any,  of  the  bankrupt  member  of  the  firm,  so 
that  all  assets,  individual  and  firm,  shall  have  been  administered- 
or   shall   be   in    the    custody  of    the    bankruptcy  court.      It  was 
doubtless  competent  for  the  Supreme  Court  of  the  United  States, 
by  virtue  of  the  authority  conferred  by  section  16  of  the  Bank, 
ruptcy  Act,*  to  prescribe  that  a  petitioner  should  state  in  his  peti- 
tion   whether   or  not   he    is    a   member   of   a   copartnership,  the 
business  of  which  has  not  been  finally  settled,  and,  if  so,  his  inter- 
est therein,  and  whether  there  are  firm  creditors  from  whom  lie 
seeks  a    discharge,  and    firm    assets    un administered,  which  could 
then  be  reached  under  subdivision  h  of  section  5 ;  and  doubtless 
the  bankruptcy  court  could  adopt  rules  on  the  same  subject   not 
inconsistent  with    those    adopted    by  the    Supreme    Court.      The 
Supreme  Court  has  prescribed  forms  for  petitions  by  individuals 
and  for  petitions  by  copartnership  firms;  but  I  find  no  provision 

*30  U.  8.  Stat,  at  Large,  550.— LReP- 
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in  these  forms  requiring  that,  in  an  individual  petition,  it  must 
be  set  forth  whether .  the  applicant  is  a  member  of  a  copartner- 
Bhip  firm,  and  I  find  nothing  in  the  rules  prescribed  by  the 
Snpreme  Court  on  the  subject,  or  dealing  with  the  subject, 
of  whether  in  any  cireimistances  the  discharge  may  be  partial  and 
not  complete.  I  am  of  opinion,  therefore,  that  no  question  of 
jnrisdiction  is  presented,  and  that,  at  most,  a  suspicion  is  cast  on 
tlie  regularity  of  the  petitioner's  bankruptcy  proceedings  according 
to  some  of  the  Federal  decisions ;  but  even  that  depends  upon 
there  being  a  partnership  business  which  has  not  been  finally 
settled,  and  on  this  judgment  being  a  partnership  obligation.  In 
these  circumstances,  I  think  the  true  i-nle  is,  and  that  the  tendency 
of  the  decisions,  in  the  State  courts  at  least,  is  toward  holding  that 
where  the  court. acquires  jurisdiction,  and  grants  a  full  discharge 
in  the  language  of  the  statute  from  all  provable  debts  properly 
sckeduledj  not  specially  excepted,  that  joint  as  well  as  individual 
debts  are  discharged.  {Curtis  y.  Woodicard^  8up7'a ;  West  Philor 
delphia  Bank  v.  Gerry^  supra;  Loomis  v.  WaUhlom^  supra; 
Jarecki  Mfg.  Co.  v.  McElwame,  supra  ;  WUklns  v.  Davis,  supra; 
Berry  Brothers  v.  Sheehan,  supra.) 

Second*.  I  am  also  of  opinion  that  even  though  the  foregoing  rule 
be  unsound,  the  petitioner  was  entitled  to  have  the  judgment  can- 
celed, for  it  does  not  satisfactorily  appear  that  this  was  a  firm  obli- 
gation or  that  the  firm  has  any  remaining  assets.  It  has  been  seen 
that  the  obligation  on  which  the  deficiency  judgment  was  recovered 
was  a  joint  obligation  of  the  petitioner  and  Roddy,  but  that  alone 
does  not  make  it  a  firm  debt  although  the  firm  property  might  have 
been  sold  thereon,  at  least  if  the  partners  did  not  object  and  there 
was  no  fraud  as  against  firm  creditors.  {Saunders  v.  Reilly^ 
supra;  Da/vis  v.  President^  etc.,  D.  A  U.  Canal  Co.,  109  N.  Y.  47.) 
Under  the  Federal  bankruptcy  decisions,  which,  on  this  point, 
appear  to  be  uniform,  it  would  not  have  been  competent  even  if  the 
firm  had  gone  into  bankruptcy,  to  have  shown  that  the  obligation  upon 
which  this  judgment  was  recovered  was  in  fact  an  obligation  on 
which  credit  was  given  to  the  firm,  or  that  the  firm  had  the  use  or 
benefit  of  money  borrowed  thereon,  to  thereby  make  it  a  firm 
charge  {Matter  of  Jones,  8  Am.  Bank.  Hep.  626;  Strause  v. 
Hooper,  5  id.  225 ;  Collier  Bankr.  [3d  ed.]  72,  73),  nor  has  it  been 
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shown  to  be  a  firm  obligation  within  tlie  liberal  rule  prescribed  in 
Berkshii^e  Woolen  Co.  v.  Juillard  1^75  N.  Y..535)  where  the  Court 
of  Appeals  held  in  a  proceeding  in  equity  that  a  joint  and  several 
obligation^  of  all  the  members  of  the  firm,  shown  to  have  been  given 
in  the  firm  business  and  for  the  benefit  of  the  firm,  could  be  proved 
as  a  charge  against  the  firm  assets  in  the  hands  of  a  receiver  of  the 
insolvent  firm,  the  credit  having  in  fact  been  given  to  the  firm, 
although  the  firm  was  not  mentioned  in  the  contract.  Even  under 
that  rule,  it  would  be  essential  to  show  dehors  the  record  both 
that  the  credit  was  given  to  the  firm  and  that  the  firm  had  the 
use  of  the  money,  the  proceeds  of  the  obligation.  (See  Turner 
v.  Jaycox^  40  N.  Y.  470.)  The  claim  that  this  was  a  firm  obliga- 
tion is  based  upon  the  fact  that  the  firm  at  one  time  owned  the 
mortgaged  property  and  that  the  petitioner  answered  in  the  affirma- 
tive two  leading  questions  with  respect  to  whether  there  were  any 
other  judgments  against  the  firm,  or  whether  it  owed  any  other 
debts,  but  it  is  manifest  that  that  is  wholly  insuflicient.  Moreover, 
if  it  were  a  firm  obligation,  it  does  not  satisfactorily  appear  that  the 
firm  owns  any  undistributed  assets.  This  copartnership  business 
was  of  such  a  nature  that  it  could  have  been  readily  settled 
and  doui)tless  was  practically  settled  as  they  parted  with  each 
piece  of  property  in  which  they  invested.  It  might  fairly  be 
inferred  from  the  evidence  that  the  firm  is  not  only  not  in  exist- 
ence, not  that  its  assets  have  been  distributed  and  a  final  settlement 
made  between  the  partners,  and  if  these  facts  are  fairly  established, 
the  court  would  have  had  no  authority  to  entertain  bankruptcy 
proceedings  against  the  firm.  (§  5a.)*  No  property  was  discovered 
on  the  plaintiff's  examination  of  the  petitioner  in  supplementary 
proceedings  before  his  bankruptcy.  The  plaintiflF  on  subse- 
quently receiving  notice  of  the  bankruptcy  proceedings,  had  notice 
that  he  still  claimed  to  have  no  property  except  two  items  of  the 
value  of  thirty  dollars,  which  he  claimed  to  be  exempt.  The  plain- 
tiCE  had  an  opportunity  in  the  bankruptcy  proceedings  to  further 
examine  him  and  to  ascertain  whether  he  had  any  other  property 
than  that  embraced  in  his  schedules  in  bankruptcy.     (Bankr.  Act,  f 

*  See  Bankr.  Act  (30  U.  S.  Stat,  at  Large.  547),  §  5.  subd.  a.—  [Rep. 
1 80  U.  S.  Stat,  at  Large,  559.—  [Rep. 
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§  55,  snbd.  b.)  This  was  a  proper  subject  of  inquiry  by  the  bank- 
raptcy  court  There  perhaps  the  burden  was  on  the  petitioner ;  but 
after  the  discharge,  I  think  it  would  be  on  the  creditor.  {Loomia 
y.  WaJXblom^  supra ;  Crompton  v.  Conkhng^  6  Fed.  Cas.  850,  No. 
3408.)  It  should  be  presumed  on  this  record  in  favor  of  the  dis- 
cliarge  that  if  the  attention  of  the  bankruptcy  court  was  drawn  to 
this  question  the  court  must  have  decided  that  there  was  no  firm 
property  to  be  administered,  or  the  discharge  would  not  have  been 
granted  (See  Matter  of  Meyers^  2  Am.  Bank.  Eep.  707) ;  and  I  do 
not  see  how  we  could  examine  the  proceedings  in  bankruptcy  even 
if  they  were  before  us,  to  discover  whether  or  not  the  attention,  of 
the  bankruptcy  conrt  was  drawn  to  the  partnership,  with  a  view  to 
impeaching  or  modifying  the  apparent  effect  of  the  discharge.  If 
it  appeared  probable  that  the  bankruptcy  courti  had  been  deceived 
by  the  petitioner  and  that  he  had  concealed  his  property  or  con- 
cealed the  fact  of  an  existing  partnership,  with  assets  undistributed, 
the  application  for  the  cancellation  of  the  judgment  might  well  have 
been  denied  or  held  to  enable  the  judgment  creditor  to  apply  to  the 
bankruptcy  court  to  open  the  proceedings  or  vacate  the  discharge. 
The  failure  of  the  petitioner  to  refer  to  the  old  partnership  which 
he  claimed  had  been  finally  settled  surely  was  not  jurisdictional 
even  if  he  had  been  in  error.  In  any  view  of  this  case,  therefore, 
as  presented  by  this  record,  the  petitioner  was  entitled  to  have  the 
judgment  canceled. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  granted,  with  ten  dollars  costs. 

Ingraham,  J.,  concuri-ed ;  Clarke  and  Soott,  JJ.,  concurred  in 
result. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs.     Order  tiled. 
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Charles  Hoffebbebth,  Respondent,  v,  Georoe  Nash,  Appellant 

First  Department,  January  25,  1907. 

Judgement — action  to  charge  joint  debtor  not  served — defense  of  Statute 
of  Limitations — pleading — amendment  at  triaL 

In  an  action  under  section  1987  of  the  Code  of  Civil  Procedure  to  charge  a  joint 
debtor  not  personally  served  in  a  prior  action,  a  motion  to  amend  the  com- 
plaint at  trial  to  show  that  the  defendant  was  not  served  in  the  prior  action 
should  be  granted  when  it  is  manifest  that  the  plaintiff  attempted  to  state  a 
cause  of  action  under  the  section.  But  a  failure  of  the  court  to  grant  such 
proper  amendment  does  not  entitle  the  defendant  to  a  reversal  of  judgment 
for  the  plaintiff. 

Under  the  former  Code  of  Procedure  the'  proceeding  to  charge  a  joint  debtor  not 
served  was  a  proceeding  in  the  prior  action;  but  under  the  provisions  of  the 
Code  of  Civil  Procedure  it  is  not  a  proceeding  in  the  former  action,  but  is  a 
new  action.  Hence  prior  decisions  tliat  the  defendant  not  served  could  Dot 
plead  the  Statute  of  Limitations  unless  it  had  run  before  the  original  action 
are  not  applicable. 

The  present  action  is  not  an  action  upon  the  former  judgment  for  the  purpose  of 
extending  the  lien  thereof;  hence,  leave  to  bring  the  action  is  not  necessary. 

As  the  present  action  is  a  new  statutory  action,  the  defendant  is  entitled  to  plead 
the  Statute  of  Limitations  as  a  defense,  the  period  of  limitation  being  ten 
years,  as  provided  in  section  888  of  the  Code  of  Civil  Procedure.  The  ten 
years  begin  to  run  from  the  date  the  former  judgment  was  recovered. 

(Per  Inoraham,  J.):  The  Statute  of  Limitations  in  such  action  to  charge  a  joint 
debtor  not  served  in  the  former  action  begins  to  run  when  the  former  cause  of 
action  accrued;  and  where  the  original  claim  was  for  goods  sold,  the  statutory 
action  is  barred  by  the  elapse  of  six  years. 

Appeal  by  the  defendant,  George  Nash,  from  an  order  of  the 
Appellate  Term  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  24tli  day  of  April,  1906, 
affirming  a  judgment  of  the  City  Court  of  the  city  of  New  York 
in  favor  of  the  plain tiflf,  entered  in  the  office  of  the  clerk  of  said 
court  on  the  5th  day  of  January,  1906,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court ;  also  from  an  order  of  the  said 
City  Court  entered  on  the  15th  day  of  January,  1906,  denying  the 
defendant's  motion  for  the  direction  of  a  verdict  in  his  favor,  and 
also  (as  stated  in  the  notice  of  appeal)  from  a  judgment  entered  in 
the  office  of  the  clerk  of  said  City  Court  on  the  10th  day  of  May, 
1906,  uppn  said  order  of  affirmance. 
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Elias  B,  Goodman^  for  the  appellant. 

James  A.  Alleiiy  for  the  respondent. 

Laughlin,  J. : 

The  defendant  and  one  George  Collins  were  engaged  in  business 
as  copartners  under  the  style  of  "  Collins  &  Nash."  On  the  4th 
day  of  March,  1884,  in  an  action  in  the  City  Court  of  New  York, 
brought  by  this  plaintiflf  against  both  Collins  and  Nash,  upon  a 
copartnership  liability,  but  in  which  the  defendant  Collins  alone  was 
served  and  the  defendant  Nash  did  not  appear,  the  plaintiflE  recov- 
ered a  judgment  and  on  the  same  day  a  transcript  of  the  judgment 
was  tiled  and  docketed  in  tiie  office  of  the  clerk  of  the  county  of 
New  York.  This  action  was  commenced  on  the  26th  day  of  June, 
1902,  to  charge  the  defendant  pursuant  to  the  provisions  of  section 
1937  of  the  Code  of  Civil  Procedure,  with  the  amount  unpaid  on 
the  judgment.  The  defendant  herein  pleads,  among  other  things, 
the  Statute  of  Limitations  of  ten  yeai-s  and  of  six  years  since  the 
recovery  of  the  former  judgment,  payment  and  failure  to  procure 
an  order  of  the  court  granting  leave  to  bring  the  action.  The  part- 
nership obligation  upon  which  the  original  recovery  was  had  was  an 
account  for  lumber  sold  and  delivered  to  Collins  &  Nash  as  copart- 
ners. Counsel  for  the  plaintiff,  in  opening  the  case,  stated  that  the 
action  was  brought  on  the  old  judgment,  the  defendant  Nash  not 
having  been  served,  and  he  introduced  the  judgment  roll  and  a 
transcript  of  the  judgment  which  showed  that  the  defendant  Nash 
had  not  been  served.  According  to  the  record  the  defendant  at  the 
close  of  plaintiff's  case  moved  to  dismiss  the  complaint  upon  the 
ground  that  the  complaint  did  not  show  that  the  defendant  Nash 
was  served  or  that  Collins  was  the  only  party  served.  It  is  evident 
that  the  word  "  not"  is  omitted  from  the  record  because  the  ground 
of  objection,  if  any,  was  that  the  complaint  failed  to  show  that  Nash 
was  not  served  and  the  amendment  thereupon  asked  for  shows  that 
Buch  was  the  objection  interposed.  Counsel  for  the  plaintiff  objected 
npon  the  ground  that  it  was  too  late  to  move  to  dismiss  upon  the 
pleadings,  and  the  court  suggested  that  the  motion  was  to  dismiss 
for  lack  of  proof,  whereupon  counsel  for  plaintiff  moved  to  amend 
the  complaint  to  conform  to  the  proof  showing  that  the  defendant 
Nash  was  not  served.     This  motion  was  denied.     It  is  now  urged 


Digitized  by  LjOOQ IC 


286  HOFFERBERTH  V.  NaSH. 

First  Department,  January,  1907.  [Vol  117. 

that  the  complaint,  owing  to  this  omission,  was  insufficient  to  bring 
the  action  within  sections  1937  and  1938  of  the  Code  of  Civil  Pro- 
cedure. It  was  manifest  that  the  pleader  attempted  to  state  a  cause 
of  action  authorized  by  those  sections,  and  the  omission  to  allege 
that  the  summons  w^as  not  served  on  the  defendant  was  not,  after 
tlie  proof  was  made  without  objection,  fatal  to  a  recovery.  TLe 
court  should  have  allowed  the  complaint  to  be  amended  in  that 
respect,  but  its  failure  to  do  so  does  not  entitle  the  defendant  to  a 
reversal. 

The  serious  question  presented  by  the  appeal  is  whether  the  ten- 
year  Statute  of  Limitations  is  a  bar  to  the  action.  The  Statute  of 
Limitations  had  not  been  pleaded  as  a  defense  to  the  original  cause 
of  action.  It  is  not  claimed  and  could  not  be  successfully  main- 
tained that  the  Statute  of  Limitations  has  run  against  the  original 
copartnership  liability,  for  it  appears  that  the  summons  was  served 
upon  the  other  copartner  within  six  years  after  the  cause  of  action 
arose,  and  by  the  express  terms  of  section  1939  that  is  the  test  of 
the  liability  upon  the  original  cause  of  action  of  the  defendant  not 
served.  Section  1939  of  the  Code  of  Civil  Procedure  restricts  the 
defendant  in  such  an  action  "  to  defences  or  counterclaims,  which  be 
might  have  madeMn  the  original  action,  if  the  summons  therein  Lad 
been  served  upon  him,  when  it  was  firet  served  upon  a  defendant 
jointly  indebted  wutli  him;  objections  to  the  judgment;  and 
defences  or  counterclaims,  which  liave  arisen  since  it  was  rendered." 

Sections  1937,  1938  and  1939  of  the  Code  of  Civil  Procedure 
are  a  substitute  for  section  375  and  sections  377  to  381,  inclusive, 
of  the  former  Code  of  Procedure,  which  prescribed  a  proceed- 
ing by  which  the  joint  debtor  not  served  might  be  summoned  to 
show  cause  why  he  should  not  be  bound  by  the  judgment  in 
the  same  manner  as  if  lie  had  been, originally  summoned.  The 
proceedings  under  the  Code  of  Procedure  were  held  to  be  jwo- 
ceedings  in  the  action  at  the  foot  of  the  judgment  and  were  deemed 
a  continuance  of  the  action  against  the  joint  debtor  not  served, 
and  upon  that  theory  it  was  held  that  no  Statute  of  Limitations 
constituted  a  bar  to  the  proceeding  to  charge  the  joint  debtor 
not  served,  unless  it  had  run  at  the  time  the  action  was  originally 
commenced ;  but  it  was  intimated  that  tlie  proceeding  probably 
could  not  be  maintained  after  the  lapse  of  a  period  of  time,  sabee- 
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qnent  to  the  recovery  of  the  judgment  against  the  joint  debtor 
served,  sufficient  to  give  rise  to  the  presumption  under  the  statute 
that  the  judgment  I»ad  been  paid.  {Maples  v.  Mackey^  89  N.  Y. 
U6;  Oihsoji  V.  Van  Derzee^  47  How.  Pr.  231 ;  Broadway  Bank 
V.  Luff^  51  id.  479.)  Notwithstanding  these  provisions  of  tlie  Code 
of  Procedure,  it  was  held  that  the  plaintiff,  who  had  brought  an 
action  against  two  or  more  joint  debtors,  not  serving  all  of  tliem 
and  taken  judgment  against  all,  but  in  form  only,  as  prescribed  by 
the  statute,  against  those. not  served,  was  still  at  liberty  to  bring 
another  action  npon  the  original  cause  of  action  against  all  of  the 
joint  debtors  npon  the  theory  that  the  provisions  of  the  Code  of 
Procedure  to  which  reference  has  been  made  gave  a  etimulative 
but  not  an  exclusive  remedy,  {Prince  v.  Cujas^  7  Eobt.  7G  ;  Layie 
v.  Salter,  51  N.  Y.  1 ;  Dean  v.  Eldrldge,  29  How.  Pr.  218.)  By 
Buch  an  action  it  would  seem  tliat  the  plaintiff  would  be  proceeding 
substantially  de  novo  in  disregard  of  the  judgment,  and  that  the 
defendants,  other  than  those  served  in  the  former  action  at  least, 
would  be  free  to  interpose  the  Statute  of  Limitations  regardless  of 
tlic  fact  that  the  original  action  was  timely  brought ;  but  that  ques- 
tion does  not  arise  for  decision  in  the  case  at  bar,  and  it  is  unneces- 
sary to  decide  whether,  in  view  of  the  provisions  of  the  Code  of 
Civil  Procedure,  which  have  substituted  an  action  for  what  was 
iunnerlj  a  proceeding  in  tlie  former  action,  the  rule  which 
formerly  prevailed,  permitting  a  new  action  against  all  of  the  joint 
debtors,  still  obtains.  It  is  manifest  that  this  is  not  such  an  action. 
It  is  against  the  defendant  not  served  only,  and  is  based  and  can 
be  sustained,  if  at  all,  only  upon  tlie  provisions  of  sections  1937, 
1938  and  1939  of  the  Code  of  Civil  Procedure.  If  this  were 
to  be  deemed  an  action  upon  a  judgment  within  the  provisions  of 
sections  376  and  378  of  the  Code  of  Civil  Procedure,  the  object 
of  which  would  be  to  restore  the  lien  of  the  judgment  which 
continued  only  for  ten  years,  and  to  extend  the  life  of  tlie  judg- 
ment, the  ten-j'ear  Statute  of  Lhnitations  pleaded  would  not  be 
a  bar,  and  the  only  statutory  period  that  would  be  a  bar  to  the 
action,  as  the  judgment  is  or  by  filing  the  transcript  has  become  a 
jadgment  of  a  court  of  record,  would  be  the  lapse  of  twenty  years. 
(See  Code  Civ.  Proc.  §  2,  subd.  9;  Id.  §§  376,  378;  Briish 
V.   Eoar^   15   N.   Y.   St.   Repr.   859  ;  Gray  v.  Seeler,  53    11  un, 
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611 ;  25  N.  Y.  St.  Repr.  641 ;  McMahon  v.  AmoU,  107  App.  Div. 
132 ;  Seaman  v.  Clarice,  60  id.  416 ;  affd.,  170  N.  Y.  594.)     I  am 
of  opinion,  however,  that  it  is  not  an  action  on  the  judgment  within 
the  meaning  of  those  provisions  of  the  Code  of  Civil  Procedure, 
and  that  they  relate  only  to  actions  to  revive  the  Hen  of  the  judg- 
ment and  extend  its  life  as  against  parties  already  hound  th&rehy. 
Nor  is  it,  I  think,  an  action  on  a  judgment  within  the  provisions  of 
section  1913  of  the  Code  of  Civil  Procedure  requiring  leave  of  the 
court  before  the  action  may  be  brought.     It  is  not  strictly  speaking 
an  action  on  the  original  liability.     If  it  were  the  defendant  might 
demur  on  the  ground  of  the  non-joinder  of  his  former  partner  and, 
but  for  the  statute,  he  might  allege  that  his  liability  was  discharged 
by  the  election  of  the  plaintiff  to  take  judgment  against  his  partner. 
The  plaintiff  is  not  required  to  plead  the  facts  as  he  was  required 
to  set  them  forth  in  the  original  action.     He  is  merely  required  to 
allege  that  the  judgment  was  recovered  on  a  joint  liability,  and 
proof  of  that  fact  charges  the  defendant  not  served  with  the  amount 
unpaid  on  the  original  judgment,  including  the  costs  and  disburse- 
ments embraced  therein.     Section  1940  of  the  Code  of  Civil  Pro- 
cedure declares  that  for  the  purpose   of  obtaining  a  provisional 
remedy,  it  shall  be  regarded  as  an  action  founded  upon  the  contract 
upon  which  the  original  judgment  was  recovered,  and  section  1941, 
after  providing  that  if  the  plaintiff  recovers  the  judgment  mnst 
determine  the  amount  unpaid  on  the  original  judgment,  declares 
that  costs  must  be  awarded  as  if  the  action  was  brought  upon  the 
original  contract  and  the  amount  remaining  unpaid  on  the  judg- 
ment had  been  recovered  therein.     These  provisions  shed  no  light 
on  the  question  as  to  the  nature  of  the  action  for  the  purpose  of 
determining  the  applicability  of  the  Statute  of  Limitations.     It  is 
not  a  cause  of  action  that  existed  at  common  law.     It  appears  to 
be  a  cause  of  action  under  the  statute.     If  the  plaintiff  fails  to  show 
the  recovery  of  the  judgment  and  that  it  was  recovered  on  a  cause 
of  action  for  which  the  defendant  not  served  was  jointly  liable  with 
the  defendant  served,  he  fails  and  his  complaint  must  be  dismissed. 
What  the  defendant  may  show  as   a  defense  does  not  affect   the 
nature  of  the  action.     The  defendant,  not  having  been  served  and 
not  being  personally  bound  by  the  former  judgment,  except  to  the 
extent  of  his  interest  in  the  copartnership  assets,  because  he  has  not 
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had  his  day  in  court,  may  of  course  show  that  the  Statute  of  Limi- 
tations had  run  at  the  time  the  former  action  was  commenced,  or 
that  he  was  not  jointly  liable  with  the  person  served,  and  either 
of  these  facts  would  constitute  a  defense;  but  nevertheless,  I 
think  it  is  in  a  sense  a  special  statutory  action  for  it  could 
not  have  been  maintained  at  common  law.  I  am  of  opinion 
that  the  change  of  remedy  from  a  proceeding  in  the  action  at 
the  foot  of  the  judgment  under  the  Code  of  Procedure  to  a 
new  action  under  the  Code  of  Civil  Procedure,  works  a  change 
in  the  rule  that  the  Statute  of  Limitations  is  not  a  defense. 
This  action  could  have  been  maintained  the  moment  the  original 
judgment  was  recovered,  and  it  could  not  have  been  maintained 
hefore.  This  cause  of  action,  therefore,  whether  statutory  or 
partly  statutory,  and  partly  on  the  original  cause  of  action  or  judg- 
ment, was  not  complete,  and  did  not  accrue  until  the  recovery  of 
the  former  judgment.  The  docketing  of  the  judgment  only  affects 
its  becoming  a  lien  upon  property  and  is  not  a  condition  precedent 
to  bringing  an  action  of  this  character.  (  Whitney  v.  Townsend, 
67  K  Y.  40.)  This  is  not  an  action  to  enforce  the  judgment,  but 
to  establish  the  personal  liability  therefor  of  the  joint  debtors  made 
defendants  but  not  served,  and,  therefore,  the  action  may  be  brought 
before  execution,  and  even  though  proceedings  on  the  former  judg- 
ment are  stayed,  pending  appeal,  because  the  former  judgment 
could  only  be  enforced  against  the  joint  property  or  the  individual 
property  of  the  debtor  served.  It  is  immaterial,  therefore,  to  the 
present  inquiry  that  the  clerk  in  docketing  the  original  judgment, 
omitted  to  insert  a  statement  that  this  defendant  was  not  personally 
served. 

If  any  Statute  of  Limitations  other  than  the  twenty-year  period 
which  would  give  rise  to  the  presumption  of  payment  of  the  judg- 
ment, is  a  bar  to  this  action,  therefore,  it  commenced  to  run  from 
the  date  of  the  recovery  of  the  judgment,  which  was  more  than 
ten  years  prior  to  the  commencement  of  this  action.  I  am  of  opinion 
that  the  only  provision  of  the  Statute  of  Limitations  applicable  to 
this  action  is  section  388  of  the  Code  of  Civil  Procedure,  which 
limits  the  commencement  of  actions  not  otherwise  limited  in  titles 
1  and  2  of  chapter  4  of  the  Code  of  Civil  Procedure  to  ten 
Aff.  Div.— Vol.  CXVIL        19 
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year's  "  after  the  cause  of.  action  accrues."  I  think  that  this  cause 
o^  action  accrued  the  moment  the  former  judgment  was  recovered. 
If  so,  it  was  barred  by  the  lapse  of  ten  years,  and  the  plea  of  the 
ten-year  Statute  of  Limitations  was  a  good  defense.  The  plea  of 
the  Statute  of  Limitations  is  permitted  under  the  clause  of  the 
statute  which  provides  that  the  defendant  may  plead  a  defense  or 
counterclaim  which  has  arisen  since  the  judgment  was  rendered. 
The  case  of  Zonff  v.  Stafford  (103  N.  Y.  274)  is  not  in  conflict 
with  these  views,  and  on  the  contrary  contains  an  intimation,  I 
think,  in  accordance  with  them.  There  the  Statute  of  Limitations 
was  pleaded  as  a  defense  to  the  original  cause  of  action,  and  not  to 
the  judgment  with  which  it  was  sought  to  charge  the  defendant. 
The  court  held  that  the  only  bar,  if  any,  would  be  one  to  the  pro- 
ceeding to  charge  the  joint  debtor  not  served  with  the  judgment. 

We  have  examined  the  decision  of  the  Appellate  Term  in  Kror- 
mer  v.  Schatzkin  (27  Misc.  Rep.  206),  made  by  a  divided  court. 
There  the  Statute  of  Limitations  had  been  pleaded  as  a  defense,  not 
to  the  judgment,  but  to  the  original  cause  of  action.  That  case 
was,  therefore,  correctly  decided  upon  the  ground  that  the  Statute 
of  Limitations  was  not  a  bar ;  but  with  the  views  expressed  in  the 
prevailing  opinion  that  there  is  no  distinction  with  respect  to  the 
application  of  the  Statute  of  Limitations  between  the  proceeding  at 
tlie  foot  of  the  judgment  under  the  provisions  of  the  Code  of  Pro- 
cedure, and  the  action  under  the  Code  of  Civil  Procedure,  I  am 
unable  to  agree. 

It  follows  that  the  determination  of  the  Appellate  Term  and  the 
judgment  and  order  of  the  City  Court  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Patterson,  P.  J.,  and  Clarke,  J.,  concurred. 

Ingraham,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Laughlin  in  the  reversal  of  this  judg- 
ment. I  am  inclined  to  think,  however,  that  the  Statute  of  Limi- 
tations commenced  to  run  when  the  cause  of  action  accrued  and 
that  the  six  years'  Statute  of  Limitations  applied. 

The  commencement  of  the  action  against  the  defendant's  co-obli- 
gor could  not  in  any  way  affect  this  judgment  against  the  defend- 
ant ;  he  stood  in  exactly  the  same  relation  to  the  plaintiff  as  before 
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the  commeDcement  of  that  action  and  the  cause  of  action  against 
Lira  was,  I  think,  barred  in  this  case  six  years  after  it  accrued. 

By  section  1933  of  the  Code  of  Civil  Procedure  the  judgment 
in  the  former  action  was  evidence  against  the  defendant  upon 
whom  the  summons  was  served  or  who  appeared  in  the  action  only ; 
except  that  as  against  the  defendant  not  served  such  a  judgment 
was  evidence  to  the  extent  of  the  plaintifiPs  demand  after  the  lia- 
bility of  the  defendant  not  served  had  been  established  by  other  evi- 
dence. From  this  it  seems  clearly  to  follow  that  the  right  to  recover 
is  based  upon  the  original  cause  of  action  and  not  in  any  way  upon 
the  judgment  against  the  joint  debtor  who  was  served.  Now,  if  it 
appeared  when  the  new  action  authorized  by  section  1937  of  the 
Code  of  Civil  Procedure  was  commenced  that  the  defendant  was 
not  liable  upon  the  original  cause  of  action  either  because  there  was 
no  joint  liability  or  because  the  claim  was  barred  by  the  Statute  of 
Limitations  or  for  any  reason,  it  seems  to  me  that  no  cause  of  action 
was  proved  and  tlie  action  could  not  be  maintained.  The  fact 
that  the  Statute  of  Limitations  was  a  bar  where  the  statute  had  run 
after  the  entry  of  judgment  in  the  first  action  is  a  defense  which 
arose  after  the  first  judgment  was  rendered,  because  it  was  only 
when  the  statute  had  run  that  it  became  available  as  a  defense  and 
this  defendant  would  then  interpose  such  defense  under  section 
1939  of  the  Code  of  Civil  Procedure.  As  this  action  was  com- 
menced many  years  after  the  Statute  of  Limitations  had  run  against 
the  plaintiff's  claim,  I  think  the  six  years'  Statute  of  Limitations 
was  a  good  defense,  and  for  that  reason  the  judgment  should  be 
reversed. 

Determination,  judgment  and  order  reversed  and  new  trial 
ordered,  costs  to  appellant  to  abide  event.     Order  filed. 
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Anna  Burke,  as  Administratrix,   etc.,  of  Benjamin  F.  Burke, 
Deceased,  Respondent,  v.  George  Holtzmann,  Appellant. 

Third  Department,  January  9,  1907. 

Civil  service  —  survival  of  action  for  damag^es  under  section  20  —  failure 
to  seek  other  employment  excused. 

An  action  against  a  commissioner  of  public  works  of  a  municipah'ty  brought 
under  section  20  of  the  Civil  Service  Law  to  recover  damages  for  the  refusal 
of  the  defendant  to  allow  the  preference  of  a  veteran  guaranteed  by  the  Con- 
stitution and  the  statute  is  an  action  for  injury  to  property  rights,  survives 
the  death  of  the  plaintiff,  and  may  be  continued  by  his  representative. 

When  in  such  action  it  appears  that  the  defendant  some  time  in  January 
promised  to  give  the  decedent  work  upon  the  city  streets  after  the  ice  and 
snow  had  been  removed,  the  decedent  was  excused  from  seeking  other  similar 
employment,  and  his  failure  to  do  so  does  not  restrict  the  verdict  to  nominal 
damages,  or  prevent  a  recovery. 

Appeal  by  the  defendant,  George  Holtzmann,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Schenectady  on  the  14:th  day  of  June, 
1906,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  14th  day  of  June,  1906,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  defendant  was,  in  1904,  the  commissioner  of  public  works 
in  the  city  of  Schenectady.  As  such  commissioner  it  was  a  part  of 
his  duty  to  employ  laborers  upon  the  street.  Benjamin  Burke,  the 
plaintiflf's  intestate,  was  a  resident  of  the  city  of  Schenectady  at 
that  time,  and  in  January,- 1904,  made  application  to  the  defendant 
for  employment  as  a  laborer  upon  the  streets.  Before  making 
such  application  he  had  furnished  the  papers  required  by  the  munic- 
ipal civil  service  commission  and  liad  been  placed  upon  their  list 
as  eligible  to  the  appointment  and  had  been  designated  thereon  as 
a  veteran.  The  defendant  refused  and  neglected  to  give  the  said 
Burke  employment  until  the  eighth  day  of  August  in  that  year. 
This  action  was  brought  under  section  20  of  the  Civil  Service  Law 
(Laws  of  1899,  chap.  370,  as  ami.  by  Laws  of  1902,  chap.  270)  to 
recover  damages  for  his  refusal  to  give  to  the  relator  the  preference 
guaranteed  to  him  by  the  Constitution  and  the  statute.     Upon  the 
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first  trial  the  complaint  was  dismissed.  Upon  appeal  that  judgment 
was  reversed  and  a  new  trial  was  ordered,  the  opinion  of  this  court 
appearing  in  110  Appellate  Division,  564.  Upon  the  second  trial 
the  ease  was  submitted  to  the  jury  who  found  in  favor  of  the  plain- 
tiff for  $152.25.  Upon  this  verdict  judgment  was  entered  and 
from  this  judgment  and  from  the  order  of  the  court  denying  the 
defendant's  motion  for  a  new  trial  defendant  has  here  appealed. 

Daniel  Naylon^  Jr.y  for  the  appellant. 

Marvin  II.  Strong  and  Alvah  Fairlee^  for  the  respondent 

Smith,  J. : 

The  right  of  Benjamin  F.  Burke  to  recover  as  against  the  defend- 
ant has  been  determined  by  us  in  the  appeal  from  the  judgment 
of  dismissal  first  rendered.  We  have  examined  the  brief  of  the 
learned  counsel  for  the  appellant  wherein  he  reargues  the  ques- 
tions there  decided  and  we  see  no  reason  for  changing  the  decision 
then  made. 

Two  questions  are  raised  upon  this  appeal,  however,  which  were 
not  raised  upon  the  former  appeal  and  are  not  discussed  in  the 
opinion  then  written. 

Since  the  first  trial  and  prior  to  the  second  trial  Benjamin  P. 
Biirke  died.  By  an  order  of  the  court  his  administratrix  was  sub- 
stituted in  his  place.  The  defendant  claims  upon  this  appeal  that 
the  cause  of  action  did  not  survive  and  that  this  plaintifiE  has  no 
cause  of  action.  The  action,  however,  was  not  one  for  personal 
injury.  It  was  for  an  injury  to  his  property  interests.  If  this 
were  an  action  for  wages  under  a  broken  contract  of  service  there 
would  be  no  question  that  the  cause  of  action  would  survive,  and 
yet  this  is  the  nature  of  the  action  given  by  the  statute  and  because 
given  by  the  statute  its  nature  is  not  altered  nor  is  the  claim  made 
the  less  assignable,  which  is  the  test  of  its  survivability.  We  think 
the  right  of  survival  is  determined  by  decisions  in  analogous  cases. 
{UaUer  of  MeeUn  v.  BrooUyn  Heights  B.  li.  Co,,  164  N.  Y.  146  ; 
Morenua  v.  Crawford,  51  Hiui,  89  ;  Cregin  v.  Brooklyn  Crosstown 
£.  R.  Co.,  75  N.  Y.  192.) 

Again  it  is  objected  that  it  appears  by  the  confession  of  Burke 
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himself  that  he  did  not  seek  other  employment,  which  fact  would 
prevent  his  recovery,  or  at  least  authorize  a  nominal  verdict  only 
nnder  the  case  of  Ruland  v.  Waukesha  Waiter  Co.  (52  A  pp.  Div. 
2S0).  A  sufficient  answer  to  this  proposition  in  this  case,  however, 
would  seem  to  be  that  the  plaintiff's  intestate,  for  a  part  of  the  time 
at  least,  was  excused  from  seeking  other  similar  employment  by  the 
promise  of  defendant's  representative  to  give  him  employment  upon 
the  streets  after  the  ice  and  snow  had  been  gotten  out.  It  may  be 
that  after  he  was  finally  refused  employment  he  could  not  recover  if 
he  wholly  neglected  to  seek  similar  employment  elsewhere.  But 
this  proposition  was  not  presented  to  the  trial  court,  and  the  jury 
was  not  asked  to  be  instructed  as  to  the  application  of  this  rule 
after  the  final  declaration  that  the  plaintiff's  intestate  would  not  be 
employed  because  of  the  failure  to  get  the  recommendation  of  the 
alderman  of  his  ward. 

We  see  no  other  grounds  for  reversal  of  the  judgment  and 
conclude  that  the  judgment  and  order  should  be  affirmed,  with 
costs. 

Judgment  and  order  unanimously  affirmed,  with  costs.  PabksB| 
P.  J.,  not  sitting. 


In  the  Matter  of  the  Application  of  William  D.  Ttndall,  Appel- 
lant, for  the  Judicial  Settlement  of  His  Account  of  His  Proceed- 
ings as  General  Guardian  of  Eston  E.  Devobe,  an  Infant. 

John  Z.  Twichell,  as  General  Guardian  of   Eston  E.  Deyobe, 

Kespondent. 

Third  Department,  January  9,  1907. 

Attorney  and  client  —  action  by  infant  in  forma  pauperis — when  inno- 
g^te  should  not  pass  on  attorney's  right  to  compensation — jurisdiction 
of  Federal  court  to  flx  attorney's  compensation. 

llie  appellant  acted  as  an  attorney  for  an  infant  in  an  action  brought  to  recover 
damages  for  injuries  received.  The  action  was  originally  brought  in  the  State 
court  but  was  transferred  to  tiie  Federal  court,  and  in  both  courts  the  action 
was  brought  in  frrma  pauperis.  The  guardian  ad  litem  for  the  infant 
appointed  by  the  State  court  entered  into  a  contract  with  the  attorney  by 
which  the  latter  was  to  receive  fifty  per  cent  of  the  reoovery.    The  attoroey 
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was  subsequently  appointed  general  guardian  of  the  Infant  and  prior  to  receiv- 
ing the  recovery  in  the  action  obtained  an  ex  parte  order  of  the  surrogate 
allowing  him  fifty  per  cent  of  any  recovery,  with  costs  and  disbursements. 
Havihg  received  the  recovery,  he  petitioned  for  a  judicial  accounting  as 
general  guardian,  in  which  proceeding  the  infant  was  not  served  with  citation, 
but  service  thereof  was  admitted  by  the  infant's  mother  and  the  special 
guardian.  In  that  proceeding  the  surrogate  made  a  decree  assuming  to  settle 
the  guardian's  accounts  and  allowing  a  payment  to  himself  of  the  share  of  the 
recovery  set  by  the  contract  with  expenses,  and  another  general  guardian  was 
appointed  for  the  infants  Subsequently  the  appellant  petitioned  for  a  sup- 
plementary accounting  on  which  the  infant  was  not  cited  and  in  this  proceeding 
the  special  guardian  objected  to  the  prior  allowance  of  the  sum  received  by  the 
appellant.  The  surrogate  decided  that  the  former  decree  was  invalid  and 
declined  to  pass  upon  the  attorney's  claim. 

EM^  that  as  the  action  was  brought  in  forma  pauperis  the  attorney  was  bound  to 
prosecute  without  compensation,  and  that  the  contract  for  a  contingent  fee  was 
imenforcible; 

That  the  former  decree  purporting  to  settle  the  guardian's  accoutit  and  allowing 
the  item 'of  compensation  was  wholly  without  jurisdiction  for  failure  to  serve 
citation  upon  the  infant; 

That  upon  the  second  accounting  the  former  adjudication  as  to  the  allowance  of 
compensation  was  not  binding  upon  the  surrogate  and  that  it  was  proper  for 
him  to  remit  the  petitioner  to  the  proper  tribunal  for  the  adjustment  of  his 
rights; 

That  under  the  Federal  statutes  there  is  no  provision  that  the  attorney  for  a 
plaintiff  suing  in  forma  pauperis  shall  receive  no  compensation,  and  in  case  ol 
a  recovery  it  is  the  practice  of  that  court  to  allow  the  attorney  a  quantum 
fneruit; 

That  although  the  Appellate  Division  under  sections  2586  and  2587  of  the  Code 
of  Civil  Procedure  has  the  same  power  as  the  surrogate  to  decide  questions  of 
fact  and  to  receive  further  testimony  and  t)  reverse  or  modify  the  surrogate's 
decree,  nevertheless  as  the  court  did  not  have  before  it  the  order  of  the  Federal 
court  fixing  the  amount  of  the  attorney's  compensation,  the  matter  should  be 
remitted  to  the  surrogate  before  whom  the  determination  of  the  Federal  court 
should  be  presented. 

Appeal  by  tlie  petitioner,  William  D.  Tyndall,  from  a  decree  pf 
the  Surrogate's  Court  of  the  county  of  Sullivan,  entered  in  said 
Surrogate's  Court  on  the  30th  day  of  December,  1905. 

Some  time  prior  to  December,  1899,  Eston  E.  Devore,  an  infant, 
was  injured  in  a  railroad  accident.  An  action  was  brought  in  the 
Supreme  Court  of  this  State  against  the  Delaware,  Lackawanna 
and  Western  Kail  road  Company  by  Mary  O.  Heater,  his  mother 
and  guardian  ad  litem,  to  recover  his  damages  sustained  in  such 
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accident.  The  action  was  transferred  to  the  United  States  Circuit 
Court,  and  after  two  trials  the  plaintiff  recovered  a  judgment  for 
$21,865.80.  William  D.  Tyndall,  the  appellant  in  this  proceeding, 
acted  as  the  attorney  for  this  infant  and  for  the  guardian  ad  litefn. 
In  the  State  court,  l>efore  the  action  was  removed  to  the  United 
States  Circuit  Court,  he  procured  an  order  that  the  action  might  be 
brought  {?i  /orma pauperis.  After  the  action  was  removed  to  the 
Uiiited  States  court  he  procured  a  similar  order  in  that  court,  and 
the  action  was  thus  prosecuted  to  its  termination.  Tins  judgment 
was  paid  to  Mr.  Tyndall  upon  June  8,  1903.  About  a  month  prior 
thereto  and  upon  May  12,  1903,  the  said  Tyndall  was  by  the  Surro- 
gate's Court  of  Sullivan  county  appointed  general  guardian  of  the 
infant  who  was  then  under  the  age  of  fourteen.  After  the  com- 
mencement of  the  action  in  the  State  court  the  guardian  ad  litem 
entered  into  an  agreement  with  the  appellant  that  he  should  receive 
as  compensation  for  liis  services  fifty  per  cent  of  the  recovery.  On 
June  1,  1903,  after  the  said  Tyndall  had  become  general  guardian, 
and  about  a  week  before  the  payment  of  the  said  moneys,  upon 
petition  by  said  Tyndall,  an  ex  parte  order  was  granted  by  the 
said  surrogate  allowing  to  him  the  said  fifty  per  cent  of  any  recovery  i 
that  should  be  obtained,  in  addition  to  all  costs  and  disbursements.  \ 
About  a  year  thereafter,  and  in  May,  1904,  Mr.. Tyndall  filed  in  tlie  ] 
Surrogate's  Court  a  petition  entitled  :  In  the  Matter  of  the  Judicial  | 
Settlement  of  the  Account  of  Proceedings  of  William  D.  Tyndall,  ! 
General  Guardian  of  Eston  E.  Devore,  an  Infant,  in  which,  after  i 
alleging  his  appointment  as  general  guardian,  he  averred,  following 
the  language  of  section  2849  of  the  Code,  that  he  was  desirous  of 
rendering  an  account  of  all  his  proceedings  as  such  general  guard- 
ian, of  having  the  same  judicially  settled,  and  of  being  discharged 
from  his  duties  and  liabilities,  and  for  that  purpose  he  prayed  that 
a  citation  might  issue  to  the  infant  and  Mrs.  Heater,  his  mother. 
Upon  this  petition  a  citation  was  issued,  dated  the  twenty-eighth 
day  of  May,  and  returnable  at  two  o'clock  in  the  afternoon  of  the 
13th  day  of  June,  1904.  The  citation  was  addressed  not  only  to 
tlie  infant  and  Mrs.  Heater,  but  to  John  D.  Lyons,  Esq.,  special 
guardian  for  said  infant  on  accounting.  The  only  purpose  of  the 
proceeding  as  stated  in  the  citation  was  to  examine  the  accounts  of 
William  D.  Tyndall,  general  guardian  of  Eston  E.  Devore.    The 
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citation  was  not  served  on  the  infant.  Instead  of  such  service  wee 
an  admission  of  service  upon  the  mother  and  the  special  guardian 
BO  appointed.  In  the  proceeding  thus  begun  Mr.  Tyndall  filed 
accounts  as  general  guardian  in  which  he  charges  himself  as  guardian 
with  the  amount  of  the  judgment  collected  from,  the  Delaware, 
Lackawanna  and  Western  Railroad  Company,  amounting,  as  stated, 
to  $21,855.80,  and  credits  himself  with  the  payment  of  $12,813.80, 
made  to  himself  as  attorney,  as  the  amount  of  his  "  fee  per  order," 
referring  evidently  to  the  earlier  ex  parte  order  of  June  1,  1903. 
Upon  the  said  date  the  surrogate  made  a  decree  which  assumed  to 
settle  the  guardian's  accounts  as  filed,  showing  a  balance  remaining 
in  his  hands  of  only  $8,848.05,  directed  that  out  of  this  amount 
farther  payments  aggregating  $511.99  be  made,  and  directed  the 
payment  of  the  remainder,  to  wit,  $8,326.06,  to  his  successor  in 
office.  Nothing  further  was  done  until  January,  1905,  when  Mr. 
John  Z.  Twichell  was  appointed  by  the  surrogate  the  guardian  of 
said  infant  to  succeed  the  appellant  Tyndall.  Thereafter,  and«upon 
March  17,  1905,  the  appellant  Tyndall  filed  a  further  petition  in 
which  the  accounting  and  decree  before  mentioned  were  referred 
to  and  the  appointment  of  Mr.  Twichell  as  the  successor  general 
guardian  averred.  In  that  petition  request  was  made  that  a  citation  be 
issued  to  all  parties  named  therein,  to  the  end  that  said  Tyndall  might 
renderasupplemental  account,  and  upon  the  passing  of  the  same  might 
tarn  over  the  funds,  securities,  books  and  papers  to  his  successor  in 
office.  The  citation  was  returnable  April  1/7,  1905.  This  citation, 
like  the  earlier  one,  was  addressed  not  only  to  the  infant  and  his 
mother,  but  to  John  D.  Lyons  as  "  special  guardian  for  said  infant 
on  accounting."  Upon  this  accounting  a  balance  was  shown  by 
him  of  $8,541.57,  to  be  distributed  to  the  ward  or  paid  to  Mr.  Tyn- 
dall's  successor  in  office  subject  to  the  expenses  of  the  accounting. 
Upon  this  accounting,  however,  Mr.  Lyons,  the  special  guardian, 
objected  to  the  item  of  $12,813.80  received  by  Mr.  Tyndall,  and 
the  surrogate  decided  that  the  decree  and  order  theretofore  made  in 
respect  of  this  item  were  invalid  and  declined  to  pass  upon  the 
claim.  For  these  reasons  the  claim  was  disallowed  and  the  guardian 
was  charged  with  the  full  amount  of  the  moneys  under  the  judg* 
mciit  against  the  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, less  certain  expenses,  and  by  reason  of  the  supposed  lack  of 
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jurisdiction  the  surrogate  declined  upon  the  accounting  to  allow 
liim  anything  for  services  in  said  action  but  directed  that  "the 
matter  should  be  held  open  for  a  reasonable  time  to  allow  the 
guardian  an  opportunity  to  have  his  claim  adjusted  by  the  proper 
authority  so  that  he  can  be  credited  with  the  amount  awarded  to 
him  on  turning  over  the  estate  to  his  successor."  In  the  decree 
made  this  date  was  fixed  as  April  1,  1906,  or  three  months  after  the 
making  thereof.  From  tliis  decree  Tyndall  has  appealed,  claiming 
that  the  surrogate  erred  in  refusing  to  allow  to  him  the  compensa- 
tion provided  for  in  the  agreement  with  the  special  guardian  and  in 
the  decree  of  June  13, 1904. 

Walter  K.  Barton^  for  the  appellant. 

Parsons^  Closaon  cfe  Mcllvaine  [William  jE  Camochan  of 
counsel],  for  the  respondent. 

Smith,  J. ; 

The  ex  parte  order  of  June  1,  1903,  approving  of  the  contract 
between  the  special  guardian  and  Tyndall  is  ineffective  against  tliis 
infant,  who  was  not  a  party  to  the  proceeding.  Moreover  the  contract 
was  made  while  the  action  was  being  prosecuted  by  the  plaintiff  in 
foryma pauperis^  BXii,  by  section  460  of  the  Code  of  Civil  Procedure 
Tyndall  was  bound  to  prosecute  that  action  without  compensation 
and  the  contract  was,  therefore,  unenforcible.  The  decree  of  June 
13,  1904,  purporting  to  settle  the  accounts  of  Tyndall  and  allowing 
this  item  as  compensation  was  wholly  without  jurisdiction  for  failure 
to  serve  the  citation  upon  the  infant  himself.  {Potter  v.  Ogden, 
13^  N.  Y.  384.)  Upon  the  accounting,  therefore,  which  resulted  in 
the  decree  from  which  this  appeal  is  taken  there  was  no  adjudica- 
tion binding  upon  the  surrogate  as  to  the  allowance  of  this  compen- 
sation and  he  was  free  to  act  upon  the  facts  as  were  then  presented 
to  him.  In  the  opinion  of  the  learned  surrogate  he  states  that  he  was 
without  jurisdiction  to  pass  upon  this  claim,  but  that  the  allowance 
of  compensation  must  be  determined  by  the  court  in  which  the  action 
was  tried.  (48  Misc.*  Rep.  39.)  The  decree  itself,  however,  only 
declined  to  allow  compensation  until  the  same  shall  be  determined  by 
"  the  proper  tribunal."     In  our  view  of  the  case  it  is  unnecessary 
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to  decide  whether  or  not  the  surrogate  could  have  assumed  jurisdic- 
tion to  pass  upon  this  claim.  He  might  well,  as  matter  of  pro- 
priety or  discretion,  have  declined  to  pass  upon  it  and  sent  the 
parties  into  the  United  States  court  for  the  determination  thereof. 
Upon  an  appeal  from  a  surrogate's  decree  this  court  has  the  same 
power  to  decide  the  questions  of  fact  that  the  surrogate  had,  and 
maj,  in  its  discretion,  receive  further  testimony,  and  may  affirm, 
reverse  or  modify  the  decree  or  order  appealed  from  as  to  any  and  all 
parties.  (Code  Civ.  Proc.  §§  2586,  2587.)  Tliese  provisions  of  the 
Code  have  been  held  to  give  the  Appellate  Division  upon  these  appeals 
the  power  of  the  surrogate  himself.  {Matter  of  Rogers^  10  App.  Div. 
593 ;  Matter  ofLaudy,  78  Hun,  479 ;  Matter  ofDrake^  45  App.  Div. 
206 ;  60  N.  Y.  Snpp.  1023.)  If,  in  our  judgment,  the  decree  appealed 
from  be  a  proper  one,  we  may  affirm  it,  although  based  upon  an 
erroneous  conception  either  of  the  facts  or  of  the  law.  While  under 
the  United  States .  statutes  there  is  no  provision  as  is  found  in 
our  statutes  that  in  an  action  brought  by  a  plaintiff  in  forma 
pauperis  the  attorney  shall  receive  no  compensation,  neverthe- 
less, the  right  of  an  attorney  to  receive  compensation  is  held  by  the 
United  States  courts  to  be  under  the  control  and  guidance  of  that 
court,  whicl),  notwithstanding  an  agreement  for  specific  compensa- 
tion, will,  nevertheless,  determine  the  compensation  to  be  allowed 
the  attorney  as  upon  a  quantum  meruit.  In  WheLan  v.  Manhattan 
B.  Co.  (86  Fed.  Rep.  219,  220)  the  rule  is  thus  stated  by  Judge 
Laoohbe  :  "  Once  it  is  shown  to  the  court  that  there  is  a  cause  of 
action  '  wortliy  of  a  trial,'  which  plaintiff,  a  citizen  of  the  United 
States,  cannot  prosecute  without  incurring  indebtedness,  which  such 
dtizen  is  too  poor  to  pay,  then  Congress  prepares  a  way  whereby 
Boch  poor  citizen  may  have  his  day  in  court  without  incurring  such 
indebtedness.  Not  only  is  he  to  be  relieved  from  securing  the  costs 
of  his  adversary,  but  an  attorney  is  to  be  provided  for  him  by  the 
court,  who  will  prosecute  his  cause  of  action  without  stipulating  for 
some  compensation  in  the  event  of  success  larger  than  the  qiuintum 
meruit.  In  other  words,  the  '  poor  citizen '  will  not  be  compelled, 
by  reason  of  his  poverty,  to  enter  into  any  contract  more  oppressive 
than  such  as  could  be  made  by  his  more  fortunate  fellow-citizen. 
The  attorney  assigned  by  the  court,  in  the  event  of  non-success,  will, 
at  course,  receive  nothing ;  in  the  event  of  final  success,  he  may 
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apply  to  tlie  court  for  an  order  fixing  a  fair  compensation  for  the 
Bervices  lie  may  actually  render,  which  will  be  paid  to  him  out  of 
the  fund  recovered,  and  the  balance  only  paid  over  to  plaintiff. 

^^  If  the  attorney  who  brought  the  action  is  willing  to  continue 
the  litigation  on  those  terms,  he  will  be  assigned  to  represent  plain- 
tiff ;  if  not,  the  court  will  find  some  other  attorney  to  prosecute  her 
case." 

We  are  of  opinion  that  tlie  decree  made  was  an  eminently  prop^ 
one  and  slionld  stand. 

Counsel  both  for  the  appellant  and  respondent  stated  upon  the 
argument  that  since  the  making  of  this  decree  application  had  been 
made  in  the  United  States  court  for  a  determination  of  the  amount 
of  compensation  which  should  be  paid  to  this  attorney ;  that  a  hear- 
ing was  had  before  a  master  who  determined  that  the  appellant 
should  have  one-third  of  the  recovery  in  addition  to  certain  allow- 
ances for  expenses.  This  report  of  the  master  was  confirmed  by  the 
court,  after  allowing  to  the  attorney  an  additional  sum  for  expenses. 
If  these  facts  had  been  put  before  us  formally,  we  might  here  per- 
fect the  decree  without  sending  the  matter  back  to  the  surrogate. 
Without  the  figures  stipulated  before  us,  we  must  send  the  matter 
back  to  the  surrogate,  before  whom  the  determination  of  the  Uniteu 
States  court  can  he  presented.  The  time  within  which  the  appel- 
lant was  authorized  by  the  decree  to  present  the  order  of  the  United 
Statos  court  was  fixed  as  April  1,  1906.  That  time  should  be 
extended  to  March  1,  1907,  and  the  decree  so  modified,  and  as 
modified  affirmed,  with  costs. 

All  concurred ;  Parkkr,  P.  J.,  not  sitting. 

Decree  modified  as  per  opinion,  and  as  modified  affirmed,  with 
costs* 


Digitized  by  VjOOQ IC 


Matter  of  Twichkll.  301 

App.  Div.]  Tbird  Department,  January,  1007. 

In  the  Matter  of  the  Appointment  of  John  Z.  Twichell,  as  Guardian 
of  the  Person  and  Estate  of  Eston  E.  Devobe,  an  Infant, 
Eespondent. 

William  D.  Tyndall,  as  General  Guardian  of  Eston  E.  Devorb, 
an  Infant,  Appellant. 

Third  Department,  January  9,  1007. 

Ooardiaa— application  by  former  guardian  to  remove  successor—-  appli- 
cation refused  when  interest  of  infant  not  involved. 

When  an  attorney,  who  is  also  general  guardian  of  an  infant,  has  petitioned  for 
a  judicial  settlement  of  his  accounts  and  for  the  appointment  of  a  successor 
and  the  latter  has  been  appointed,  an  application  to  remove  the  new  guardian 
should  not  be  granted  when  it  appears  that  it  is  made  by  the  former  guardian 
solely  oecause  the  second  guardian  contested  his  right  to  compensation  as 
attorney,  and  the  proceeding  is  not  brought  in  the  interest  of  the  infant. 

Appeal  by  William  D.  Tjndall,  as  general  guardian  of  Eston  E. 
Devore,  an  infant,  from  an  order  of  the  Surrogate's  Court  of  the 
county  of  SuUivan,  entered  in  said  Surrogate's  Court  on  the  30th 
day  of  December,  1905,  denying  his  motion  for  the  revocation  of 
letters  of  guardiansliip  theretofore  issued  to  John  Z.  Twichell. 

Walter  K.  Ba^'tonj  for  the  appellant. 

Parsons,  Glosson  dk  Ifollvaine  [William  E.  Camochan  of 
counsel],  for  the  respondent 

Surra,  J. : 

In  an  opinion  in  Matter  of  TyndaJl  [{117  App.  Div.  294),  the 
decision  of  which  is  handed  down  concurrently  with  the  decision  in 
this  case,  the  facts  are  substantially  stated  as  to  the  manner  in  wliich 
the  respondent  was  appointed  as  general  guardian.  The  application 
for  bis  removal  by  the  appellant  was  made  upon  various  grounds.  Tlie 
application  is  not  brought  in  the  method  provided  by  sections  2832 
and  2833  of  the  Code  of  Civil  Procedure  and  moreover  it  does  not 
seem  to  be  made  in  behalf  of  the  infant.  After  the  decree  appoint- 
ing Twichell  as  guardian  this  appellant  petitioned  for  a  settlement 
of  his  accounts  as  general  guardian,  alleging  the  due  appointment  of 
Twichell  as  his  successor  and  cited  him  to  attend  the  settlement  of 
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his  accounts  and  asking  leave  to  turn  over  to  his  successor  the  securi- 
ties ani  amounts  due  the  estate.  In  the  petition  for  the  accounting 
of  June  thirteentli  he  liad  requested  a  settlement  of  his  accounts  and 
that  he  be  allowed  to  resign  and  that  a  successor  be  appointed.  It 
is  only  after  the  present  guardian  had  refused  to  recognize  his  claim 
for  compensation  and  was  successfully  contesting  the  same  that  tliis 
application  was  made,  as  appears  clearly,  not  in  the  interest  of  the 
infant  but  in  his  own  interest,  that  he  may  delay  passing  over  the 
moneys  which  are  found  due  from  him  to  the  estate.  For  these 
reasons  the  surrogate  was  authorized  to  deny  his  motion,  and  the 
order  should  be  affirmed,  with  ten  dollars  costs  and  disbursements- 
All  concurred ;  Parker,  P.  J.,  not  sitting. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Application  for  the  Commitment  of  Sarah  A. 
C.  Murtaugh,  an  Alleged  Insane  Person,  Appellant,  to  the  Hud- 
son River  State  Hospital  at  Poughkeepsie,  N.  Y. 

EicHARD  W.  Murtaugh,  Petitioner,  Respondent. 

Third  Department,  January  9,  1907. 

Incompetent  person  —  application  for  commitment  under  chapter  646  of 
the  Laws  of  1896  —  unsuccessful  petitioner  not  liable  for  costs  — 
decree  corrected  by  motion. 

An  application  for  the  commitment  of  an  insane  person  to  the  State  hospital 
brought  under  chapter  545  of  the  Laws  of  1896,  as  amended,  is  not  a  special 
proceeding  as  defined  by  section  8334  of  the  Code  of  Civil  Procedure.  The 
application  is  sui  generis  and  not  governed  by  the  general  provisions  of  the 
Code  of  Civil  Procedure  relating  to  special  proceedings. 
•  Ajs  by  the  amendment  to  section  64  of  said  act  made  by  chapter  428  of  the  Laws 
of  1904,  the  provisions  for  awarding  costs  against  an  unsuccessful  petitioner 
were  stricken  from  the  statute,  an  unsuccessful  petitioner  is  entitled  to  be 
relieved  from  a  decree  charging  him  with  costs. 

A  petitioner  erroneously  charged  with  costs  in  such  proceeding  is  not  required 
to  appeal,  but  may  move  before  the  surrogate  for  a  correction  of  the  decree. 

Appeal  by  Sarali  A.  C.  Murtaugh  from  an  order  of  the  Surro- 
gate's Court  of  the  county  of  Albany,  entered  in  said  Surrogate's 


Digitized  by  LjOOQ IC 


Matter  of  Murtatgh.  303 

App.  Div.]  Third  Department,  January,  1907. 

Court  on  the  Slst  day  of  July,  1906,  striking  out  from  a  decree 
theretofore  entered  in  said  court  the  provision  directing  the  peti- 
tioner, Richard  W.  Murtangh,  to  pay  costs  to  the  said  Sarah  A.  C. 
Mnrtangh. 

Ransom  H,  Gillety  for  tlie  appellant. 

John  H,  Oleasorij  for  the  respondent. 

Smith,  J. : 

Tliis  was  an  application  made  upon  the  petition  of  Richard  W. 
Murtangh  for  an  order  to  commit  his  wife,  this  respondent,  Sarah 
A.  C.  Mnrtangh,  to  a  hospital  for  the  insane.  The  petition  was 
accompanied  by  tlie  certificate  of  two  licensed  examiners  in  lunacy,  As 
prescribed  by  the  statute.  Upon  the  hearing  before  t\\e  surrogate 
the  petition  was  dismissed,  and  in  the  decree  dismissing  the  petition 
costs  were  charged  against  the  said  Richard  W.  Murtangh  in  the 
sum  of  $111.90.  Thereafter  the  said  Richard  W.  Murtangh  made 
a  motion  before  the  surrogate  to  correct  the  decree  by  striking 
therefrom  the  provision  as  to  costs.  This  motion  was  granted,  and 
from  the  order  granting  this  motion  the  respondent  in  the  proceed- 
ing here  appeals. 

By  chapter  545  of  the  Laws  of  1896  the  laws  regulating  proceed- 
ings in  cases  of  insanity  were  revised.  By  section  62  .of  the  said 
Insanity  Law  the  proceedings  to  determine  the  question  of  insanity 
were  prescribed.  It  was  therein  provided  by  whom  a  petition  could 
be  presented  ;  for  the  certificate  of  two  qualified  physicians  before 
the  commitment  should  be  made,  and  for  an  order  of  commitment 
thereupon.  This  section  was  amended  by  chapter  146  of  the  Laws 
of  1903,  but  these  provisions  remained  unchanged.  By  section 
63  special  provision  is  made  for  an  appeal  from  that  order  of 
commitment.  The  appeal  therein  provided  for  is  not  an  ordinary 
appeal  from  a  final  order  in  a  special  proceeding,  but  is  an  appeal 
to  a  justice  of  the  Supreme  Court,  who  shall  cause  a  jury  to  be 
summoned,  as  in  case  of  proceedings  for  the  appointment  of  a  com- 
mittee of  an  insane  person,  and  the  question  of  the  insanity  of  the 
alleged  lunatic  shall  be  there  tried.  By  section  64  provision  is 
made  for  the  payment  of  certain  costs  of  the  proceedings  by  the 
town,  city  or  county  of  the  lunatic's  residence  and  it  is  therein 
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provided  that  the  judge  may,  in  his  discretion,  charge  the  costs 
of  the  proceedings  against  the  petitioner.     This  provision  autlior- 
izing    the   charging  of    the   costs   as   against  the  petitioner   was 
stricken  from  the  law  by  cliapter  428  of  the  Laws  of  1904.     So 
that  at  the  time  that  this  proceeding  was  instituted  there  was  no 
special  authority  of  law  for  the  charging  of  these  costs  as  against 
the  petitioner.     The  contention  of  the  appellant,  however,  upon 
this  appeal  is,  firsts  that  this  is  a  special  proceeding  under  the  Code 
of  Civil  Procedure,  and  the  costs  are  authorized  in  tlie  discretion 
of  the  court  by  reason  of  the  Code  provisions ;  secondly^  that  even 
if  costs    be   unauthorized  the   remedy   of   tlie    petitioner  was  by 
appeal,  and  not  by  motion.     Section  3333  of  tlie  Code  of  Civil 
Procedure  defines  an  action  in   the  following  words :    "  The  word 
*  action,'  as  used  in  the  New  Revision  of  the  Statutes,  when  applied 
to  judicial  proceedings,  signifies  an  ordinary  prosecution,  in  a  court 
of  justice,  by  a  party  against  another  party,  for  the  enforcement 
or  protection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offence."     By  section  3334  a  special 
proceeding  is  thus  defined :     "  Every  other  prosecution  by  a  party, 
for  either  of  the  purposes  specified  in  the  last  section,  is  a  special 
proceeding."     The   surrogate  was  probably  right  in  holding  that 
this  was  not  a  special  proceeding  within  this  definition.     The  pro- 
ceeding is  one  for  the  protection  of  the  alleged  lunatic  and  for  the 
protection  of  society.     The  petitioner  neither  gains  nor  loses  by 
the  order  entered  therein.    No  right  is  enforced,  no  wrong  redressed, 
no  public  offense  is  punished.     Moreover  the  intention  of  the  law- 
makers is  manifest  to  make  special  provisions  for  this  proceeding, 
and  not  to  bring  the  proceeding  within  the  general  rules  of  the 
Code  of  Civil  Procedure  governing  special  proceedings.     The  pro- 
visions of   section  64  as   to  costs,  which  were  eliminated  by  the 
amendment  of  1904,  would  have  been  surplusage  if  it  had  been  the 
intention  that  this  should  be  a  special  proceeding  wherein  costs  were 
to  be  governed  by  section  3240  of  the  Code  of  Civil  Procedure. 
The  remaining  provisions  of  section   64,  which  are  still  in  force, 
make  provisions  for  costs  of  the  proceedings  not   applicable   to 
special  proceedings  generally.     The  provision  of  section  63  as  to 
appeal  from  the  order  of  commitment  is  a  provision  applying  only 
to  this  class  of  cases,  and  in  itself  impliedly  negatives  the  right 
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to  appeal  as  from  a  final  order  in  a  special  proceeding  under  the 
Code  of  Civil  Procedure.  These  provisions  of  section  63  also  con- 
tain an  answer  to  the  appellant^s  contention  that  the  remedy  of  the 
petitioner  was  by  appeal  rather  than  by  motion.  The  appeal  pro- 
vided for  by  that  section  seems  to  be  an  appeal  to  a  judge  and  jury 
upon  the  question  of  fact  —  the  insanity  of  the  alleged  lunatic,  and 
no  appeal  seems  to  be  therein  provided  upon  which  the  right  of  the 
surrogate  to  grant  these  costs  could  be  reviewed.  The  petitioner's 
motion,  therefore,  was  the  proper,  and  apparently  the  only  reraed v, 
and  as  we  are  of  the  opinion  that  the  amendment*  of  section  64  'of 
the  Insanity  Law  by  chapter  428  of  the  Laws  of  1904  deprived  tlie 
surrogate  of  the  right  to  impose  costs  upon  the  petitioner,  we  con- 
clude that  the  order  should  be  aflBrmed,  with  ten  dollars  costs  and 
disbarsements. 

All  concurred ;  Parker,  P.  J.,  not  sitting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


UNrTED  Traction  Company,  Appellant,  v.  Ferguson  Contracting 
Company,  Defendant,  Impleaded  with  Francis  S.  Woods  and 
James  M.  Hamilton,  Respondents. 

Third  Department,  January  0,  1907. 

Sminent  domain— taking  land  for  improvement  of  Erie  canal— failure 
to  file  map,  certificate,  etc.  —  when  lessee  of  railroad  may  ezijoin 
appropriation  of  street. 

Entry  upon  lands  by  a  contractor  for  the  purpose  of  improving  the  Erie  canal 
under  chapter  147  of  the  Laws  of  1903  without  the  filing  of  the  map,  survey 
and  certificate  and  without  notice  to  the  owner,  is  a  trespass  for  which  the 
State  is  not  liable,  but  for  which  the  contractor  only  is  liable. 

When  such  contractor  intends  to  enter  upon  and  appropriate  a  street  upon  which 
there  is  a  surface  railroad  without  the  filing  of  the  map  and  certificate  and 
without  notice,  the  railroad  is  entitled  to  an  injunction  restraining  the  ton- 
tractor  from  entering,  excavating  or  in  any  way  interfering  with  its  structures 
or  rights. 

The  plaintiff,  although  the  lessee  of  the  railroad,  may  maintain  the  action  even 
though  its  rights  be  considered  personal  property,  for  a  lessee  may  recover  not 
only  for  injury  to  his  leasehold  but  for  Injury  to  the  remainder  as  well. 
App.  Dnr.  Vol,  CXVIL        20 
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Appeal  by  the  plaintiff,  the  United  Traction  Company,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants  Woods  and  Hamilton,  entered  in  the  office  of  the  clerk 
of  the  county  of  Saratoga  on  the  10th  day  of  August,  1906,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  Saratoga  Special 
Term,  sustaining  the  said  defendants'  demurrer  id  the  complaint 

The  defendants  are  constructing  the  barge  canal  under  a  contract 
with  the  State  made  in  pursuance  of  chapter  147  of  the  Laws  of 
1903.  The  line  of  the  canal  thus  to  be  constructed  extends  acro68 
Saratoga  avenue  in  the  village  of  Waterf  ord.  The  complaint  alleges  . 
that  the  defendants  have  constructed  the  canal  up  to  the  east  and 
the  west  sides  of  said  Saratoga  avenue,  and  are  about  to  excavate 
through  Saratoga  avenue  in  said  village  of  Waterford  a  cand  ditch 
thirty  feet  deep  and  one  hundred  feet  wide.  And  further:  "That 
no  proceeding  of  any  kind  has  been  taken  or  any  notice  served  by  the 
State  or  by  any  of  its  officers  to  appropriate  any  part  of  the  said 
railroad  or  any  property  or  property  rights  connected  therewith  on 
said  Saratoga  avenue  for  canal  purposes  or  for  any  other  purpose." 

The  plaintiff  is  operating  an  electric  trolley  line  upon  and  over 
Saratoga  avenue  at  the  point  in  question.  It  is  operating  this  line 
as  the  lessee  of  the  Troy  and  Lansingburgh  Railroad  Company  — 
of  all  the  structures,  rights  and  franchises  of  said  company.  The 
said  Troy  and  Lansingbnrgh  Kailroad  Company  was  itself  the  lessee 
of  such  structures,  rights  and  franchises  from  the  Waterford  and 
Cohoes  Railroad  Company,  which  is  the  owner  of  such  structures 
and  the  original  grantee  of  the  rights  and  franchises  necessary  for 
the  construction  thereof.  The  relief  sought  is  a  permanent  injunc- 
tion restraining  the  defendants  from  entering  upon  the  said  Saratoga 
avenue  and  excavating  the  same  or  in  any  way  interfering  with  the 
structures  or  rights  of  the  plaintiff. 

The  defendants  Woods  and  Hamilton  demurred  to  the  complaint 
for  insufficiency.  This  demurrer  was  sustained  at  the  Special  Terra 
and  the  interlocutory  judgment  entered  from  which  this  appeal  was 
taken.     Further  facts  appear  in  the  opinion. 

Patrick  C.  Dugan  [Lewis  E.  Carr  of  counsel],  for  the  appellant 

Ed^ar  T.  Brackett  [  William  S.  Ostrander  of  counsel],  for  the 
respondents. 
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Smith,  J. : 

Chapter  147  of  the  Laws  of  1903  makes  provision  for  the  improve- 
ment of  the  Erie  canal.  This  improvement  contemplates  in  some 
places  a  variation  from  the  line  of  the  canal  as  it  now  exists  requir- 
ing the  appropriation  of  new  and  additional  land.  By  section  4  of 
that  act  it  is  provided  that  the  State  Engineer  may  enter  upon  and 
take  possession  of  and  nse  "  Jands,  structures  and  waters,  the  appro- 
priation of  which  for  the  use  of  the  improved  canals  and  for  the 
purposes  of  the  work  and  improvement  authorized  by  this  act,  shall 
in  his  judgment  be  necessary."  He  is  required  to  make  an  accurate 
survey  and  map  of  all  such  lands  and  annex  thereto  his  certificate 
that  the  lands  therein  described  have  been  appropriated  for  the  use 
of  the  canals  of  the  State.  Such  map,  survey  and  certificate  must 
be  filed  in  the  office  of  the  State  Engineer  and  a  duplicate  copy 
thereof  filed  in  the  office  of  tlie  Superintendent  of  Public  Works. 
The  Superintendent  of  Public  Works  is  thereupon  required  to  serve 
upon  the  owner  of  any  real  property  so  appropriated  a  notice  of  the 
filing  and  the  date  of  filing  of  such  map,  survey  and  certificate  in  his 
ofiice,  which  notice  shall  also  specifically  describe  that  portion  of 
fiuch  real  estate  belonging  to  such  owner  which  has  been  so  appro- 
priated. It  is  further  provided :  "  From  the  thne  of  the  service  of 
such  notice,  the  entry  upon  and  the  appropriation  by  the  State  of  the 
real  property  therein  described  for  the  purposes  of  the  work  and 
improvement  provided  for  by  this  act,  shall  be  deemed  complete, 
and  such  notice  so  served  shall  be  conclusive  evidence  of  such  entry 
and  appropriation  and  of  the  quantity  and  boundaries  of  the  lands 
appropriated.  *  *  *  The  Court  of  Cflaims  shall  have  jurisdic- 
tion to  determine  the  amount  of  compensation  for  lands,  structures 
and  waters  so  appropriated."  By  section  13  of  the  act  the  sum  of 
$10,000,000  is  appropriated  to  be  paid  upon  the  presentation  of  the 
draft  of  the  Superintendent  of  Public  Works  for  work  done  upon 
the  contracts,  "  or  on  the  presentation  of  awards  by  the  Court  of 
I  Claims  for  compensation  for  lands  appropriated,  as  provided  in  sec- 
I  tion  four  of  this  act,  or  damages  caused  by  the  work  of  improve- 
ment hereby  authorized."  Chapter  335  of  the  Laws  of  1904  pro- 
vides for  the  appointment  of  three  special  examiners  and  appraisers, 
whose  duty  it  shall  be  to  agree,  if  possible,  with  the  owners  "  of 
such  lands,  structures  and  waters  or*  property  rights  pertaining 
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theretOy^  and  recites  that  upon  such  agreement  the  Treasurer  will 
paj  therefor  the  sum  agreed  upon. 

In  Van  AUtine  v.  Bddm  (41  App.  Div.  123)  it  is  held :  "Where 
a  contractor,  engaged  in  improving  the  Erie  canal  under  a  contract 
with  the  State  of  New  York,  piles  earth  upon  private  land  adjacent 
to  the  canal,  which  the  State  has  taken  no  proceedings  to  appropri- 
ate, the  contractor,  and  not  the  State,  is  liable  for  the  trespass."  In 
that  case  is  construed  section  70  of  chapter  338  of  the  Laws  of  1894, 
which  is  precisely  similar  as  to  the  mode  of  acquiring  property  as 
the  act  here  in  question.  The  opinion  in  part  reads :  ^'  This  brief 
epitome  of  two  or  three  of  the  several  enactments  relating  to  the 
accession  of  lands  for  canal  purposes,  shows  the  trend  of  the  LegiB- 
latare  has  been  to  place  in  definite,  systematic  shape  the  method  to 
be  pursued  in  making  the  appropriation.  In  the  first  place,  the 
power  was  vested  in  the  Canal  Commissioners,  without  any  restric- 
tion  as  to  the  form  in  which  they  exercised  that  power.  Their  ipse 
dixit  seemed  to  be  all  that  was  essential.  Later,  in  the  develop- 
ment of  the  method  of  acquiring  these  lands,  the  Legislature  required 
the  making  of  a  survey  and  the  filing  of  a  map  of  the  lands  to  be 
appropriated  and  the  service  of  a  notice  containing  a  description  of 
them  upon  the  owner  or  occupant,  as  a  prerequisite  to  the  appro- 
priation of  the  lands.  This  method  relieved  the  State  from  liability 
arising  from  the  acts  of  irresponsible  contractors  and  assumed  agents, 
and  assured  the  owner  the  State  was  to  award  compensation  for  the 
lands  taken.  The  drift  of  this  legislation  is  to  fix  liability  upon  the 
State  when  these  preliminaries  have  been  accomplished.  {Hayden 
V.  The  State,  132  N.  T.  533 ;  Ziw  v.  The  State,  127  id.  WO ;  City 
of  Syracuse  v.  Stacey,  86  Hun,  441 ;  Waller  v.  The  State,  144  N.  Y. 
579  ;  Matter  of  St  Z.  cfe  A.  R.  E,  Co.,  133  id.  270.)  "  The  judg- 
ment of  the  Appellate  Division  in  that  case  was  affirmed  in  the 
Court  of  Appeals  upon  the  opinion  from  which  quotation  is  made. 
(161  N.  Y.  661.)  It  would  seem,  therefore,  that  any  entry  opon 
the  lands  upon  the  street  without  the  filing  of  the  map,  survey  and 
certificate  required  by  the  statute  and  notice  to  the  owner  would  be 
as  to  such  owner  a  trespass  for  which  the  State  would  not  in  any 
way  be  liable,  and  for  which  the  contractor  wrongfully  entering 
upon  such  land  could  alone  be  held  liable.  It  is  urged  by  the 
respondents  here  that  this  action  is  not  brought  by  the  owner  of  the 
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land  or  fitructares,  but  only  by  a  lessee  for  years  of  an  interest  in 
the  laud  and  structures,  and  that  such  an  interest  in  the  land  is  per- 
sonal property,  and  for  the  acquisition  thereof  no  notice  is  necessary 
under  section  4  of  thc3  act  of  1903,  cited ;  that  under  section  13  of 
said  act  this  plaintiff  can  recover  its  damages  through  the  Court  of 
Claims.  If,  however,  the  method  of  acquiring  the  land  by  the  map, 
survey  and  certificate  and  notice  be  for  the  purpose  of  relieving  the 
State  "  from  liability  arising  from  the  acts  of  irresponsible  contract- 
ors and  assumed  agents,"  as  stated  by  Mr.  Justice  Spring  in  the  Vcm 
AUtine  Case  {supra\  and  the  State  is  not  liable  for  trespass  to  the 
owners  of  the  land,  it  is  difficult  to  see  how  the  State  could  be 
made  liable  for  the  destruction  of  personal  property  while  tres- 
passing upon  lands  which  the  State  had  not  acquired  in  the  mode 
prescribed  by  the  statute.  If  we  assume  for  the  argument  that  the 
notice  required  to  be  given  by  the  Superintendent  of  Public  Works 
is  to  be  given  only  to  the  owner  of  thfe  property  and  need  not  be 
given  to  a  lessee  for  a  term  of  years  in  possession  of  the  property, 
nevertheless  this  lessee  for  a  term  of  years  in  possession  of  struc- 
tures which  be  is  bound  under  the  lease  to  return  in  as  good  condi- 
tion as  when  taken  under  the  lease  would  seem  to  have  a  clear  right 
to  enjoin  an  entry  without  lawful  right  as  against  the  owner, 
which  must  result  in  inevitable  damage  to  the  structures  leased. 
The  State  itself  cannot  appropriate  personal  property  without  a 
provision  for  compensation.  The  only  authority  for  the  appropria- 
tion of  personal  property  is  the  implied  authority  found  in  section 
»  13  of  the  act,  which  impliedly  gives  to  the  Court  of  Claims  juris- 
I  diction  to  determine  damages  caused  by  the  construction  and 
;  improvement  of  the  canal.  Whether  the  leasehold  interest  be  real 
or  personal  property  it  is  a  sufficient  interest  to  authorize  an  action 
;  of  replevin  bropght  by  the  lessee  against  a  wrongdoer  taking  the 
property,  or  an  action  of  trespass  by  the  lessee  against  one  doing 
damage,  and  in  such  action  the  lessee  may  recover  not  only  the 
injury  to  his  leasehold  right,  but  also  to  the  remainder.  {Uooh  v. 
Champlain  Transportation  Company^  1  Den.  91,  104 ;  Baker  v. 
RaH,  123  K  Y.  473 ;  Dix  v.  Jaquay,  94  App.  Div.  555.)  In  these 
cases  it  is  held  that  a  tenant  for  life  or  for  years  is  liable  to  the  remain- 
derman for  all  damage  sustained  by  trespass,  even  by  a  stranger, 
and  in  an  action  for  damages  may  recover  for  the  whole  injury  to 
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the  remainder  estate  even  though  no  injury  was  suffered  to  the 
estate  in  tenancy.  With  the  liability  held  in  the  above  cases  to  reet 
upon  the  tenant  rests  the  correlative  right  not  only  to  recover  in 
trespass  for  damage  actually  committed,  but  to  prevent  by  injunc- 
tion damage  threatened.  Irrespective,  then,  of  the  plahitiff's  rights 
in  the  street  itself  as  the  lessee  of  structures  thereupon,  with  liabilr 
ity  for  their  destruction,  it  had  the  right  to  ask  the  court  for  its 
injunction  preventing  the  unlawful  entry  by  defendants  upon  the 
land  in  question  and  the  destruction  of  those  structures.  The  com- 
plaint stated  a  good  cause  of  action,  therefore.  The  interlocutory 
judgment  should  be  reversed,  with  costs,  and  the  demurrer  over- 
ruled, with  leave  to  the  defendants  to  answer  upon  payment  of 
costs  of  the  demurrer  and  of  this  appeal. 

All  concurred;  Parker,  P,  J.,  not  voting,  not  being  a  member 
of  this  court  at  the  time  this  decision  was  handed  down. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  over- 
ruled, with  costs,  with  leave  to  defendants  to  answer  upon  payment 
of  costs  of  demurrer  and  of  this  appeal. 


In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Accounts  of 
JuDsoN  Edib,  as  Sole  Executor,  etc.,  of  John  MoCleland,  Late  of 
the  Town  of  Greenwich,  Deceased,  Respondent. 

The  American  Baptist  Home  Mission  Society  and  The  Amsri- 
OAN  Baptist  Missionary  Union,  Appellants. 

Third  Department,  January  9,  1907. 

Will  construed  —  cotmael  fees. 

A  testator  bequeathed  the  use  of  the  sum  of  $2,000  to  his  niece  for  life,  provid- 
ing that  if  at  any  time  she  should  have  a  child  or  children  who  should  arrive  at 
the  age  of  ten  years,  she  should  have  the  sum  absolutely.  If  the  beneficiary 
died  before  the  child  arrived  at  ten  years  of  age  the  sum  was  given  to  her  child 
or  children  if  she  had  any.  If  she  died  without  child  or  children,  the  legacy 
was  to  go  to  a  missionary  union,  which  was  also  made  the  residuary  legatee. 
By  a  codicil  the  testator  provided  that  whereas  he  had  given  his  niece  the  iise 
of  12,000  for  and  during  her  natural  life,  he  now  in  his  codicil  gave  and 
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bequeathed  to  her  "  the  use  of  $2,000  more,  making  |4.000  for  and  during  her 

natural  life.     At  her  death  the  principal  to  go  as  given  and  directed  in  my  said 

will." 
Bdd^  that  the  testator  intended  to  give  to  his  niece  the  life  use  of  $4,000  instead 

of  $3,000,  and  that  in  the  event  of  her  having  a  child  who  should  arrive  at  the 

age  of  ten  years,  the  $4,000  should  be  hers  absolutely; 
That  even  though  the  codicil  were  ambiguous  in  respect  to  the  absolute  right  to 

$4,000,  if  a  child  attained  the  age  of  ten  years,  that  construction  would  be  given 

which  preferred  those  of  the  blood  of  the  testator  to  strangers; 
That  counsel  fees  paid  by  the  executor  to  collect  moneys  from  the  coezccutor 

was  properly  chargeable  to  the  estate,  being  paid  not  solely  for  his  own  benefit 
!  but  for  that  of  the  estate  as  well. 

Appeal  by  the   American  Baptist  Home  Mission  Society  and 
I        another  from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
I .       Washington,  entered  in  said  Surrogate's  Court  on  the  5th  day  of 
May,  1906,  settling  the  accounts  of  the  respondent. 

Upon  the  accounting  in  this  matter  the  American  Baptist  Home 
Mission  Society  contested  the  accounts  of  the  executor  and  objected  to 
two  items  therein,  one  showing  a  payment  of  a  legacy  to  Jennie  King 
Hicks  of  $4,000,  and  one  showing  a  payment  for  counsel  and  legal 
services  of  $750.     Both  of  these  items,  as  well  as  an  item  of  $250 
for  legal  services  on  the  accounting,  which  is  also  objected  to,  were 
allowed  by  the  surrogate  and  this  appeal  has  resulted. 
The  accounting  involved  the  construction  of  the  will  and  codicil 
[        of  the  testator,  John  McCleland,  who  died  in  1887.     His  will  was 
J       dated  November  29,  1884,  and  his  codicil  July  28,  1887. 
The  9th  and  16th  paragraphs  of  the  will  are  as  follows : 
"  9.  I  give  and  bequeath  to  my  niece,  Jennie  King,  of  Mentor, 
in  the  State  of  Ohio,  the  use  of  the  sum  of  Two  Thousand  Dollars, 
for  and  during  her  natural  life.     If  at  any  time  she  should  have  a 
child  who  should  arrive  at  the  age  of  ten  years,  then  I  give  and 
bequeath  the  said  Two  Thousand  Dollars  to  the  said  Jennie  King 
absolutely.     If  she  dies  before  any  such  child  arrives  at  the  age  of 
ten  years,  then  I  give  the  same  to  her  child  or  children  under  ten 
years  of  age,  if  she  then  shall  have  any.     And  if  she  dies  without 
child  or  children,  then  the  said  legacy  is  to  go  to  the  American  Baptist 
Missionary  Union  to  be  paid  to  any  oflBcer  of  said  institution  who 
has  the  proper  authority  to  receive  the  same  and  his  receipt  shall 
)        be  a  safiScient  discharge  for  my  executors  therefor," 
{ 
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"  16.  All  the  rest,  residue  and  remainder  of  my  property,  of 
every  name  and  nature,  I  give,  bequeath  and  devise  to  The  Ameri- 
can Baptist  Home  Missionar}"^  Society,  formed  in  New  York  in  the 
year  1832,  to  be  paid  to  any  officer  of  said  Society  duly  authorized 
to  receive  the  same,  whose  receipt  shall  be  a  sufficient  discharge  for 
my  executors  therefor." 

The  7th  paragraph  of  the  codicil  is  as  follows : 

"  Seventh,  Whereas  in  my  said  will  I  have  given  to  my  niece 
Jennie  King  of  Mentor,  Ohio,  the  use  of  Two  Thousand  Dollars  for 
and  during  her  natural  life.  Now  in  my  codicil  I  give  and  bequeath 
to  her  the  use  of  Two  Thousand  Dollars  more,  making  Four  Thou- 
sand Dollars  for  and  during  her  natural  life.  At  her  death  the 
principal  to  go  as  given  and  directed  in  my  said  will." 

2).  W.  Perkins,  for  the  appellants. 

^.  H,  Mason  and  Herbert  Van  KirJc,  for  the  respondent 

Chester,  J. : 

The  learned  surrogate  was  of  the  opinion  that  the  testator  intended 
to  give  Jennie  King,  now  Jennie  King  Hicks,  the  life  use  of  $4,000 
instead  of  $2,000,  and  that,  in  the  event  of  her  having  a  child  who 
should  arrive  at  the  age  of  ten  years,  such  $4,000  should  be  hers 
absolutely,  and  that  the  purpose  of  the  testator  evidenced  by  the  7th 
clause  of  the  codicil  was  to  add  $2,000  to  the  $2,000  bequeathed  by 
the  9th  clause  of  the  will,  upon  the  same  terms  mentioned  in 
that  clause.  In  this  we  think  he  was  clearly  right.  In  the  7th 
"  clause  of  the  codicil,  after  describing  somewhat  inaccurately  wiiat 
his  gift  to  Jennie  King  in  the  9th  clause  of  his  will  was,  the  testa- 
tor says :  "  I  give  and  bequeath  to  her  the  use  of  Two  Thousand 
Dollars  more,  making  Four  Thousand  Dollars,"  which  clearly  shows 
that  he  intended  by  the  codicil  simply  to  change  the  word  two  to 
four  in  the  9th  clause.  It  is  true  that  he  says  in  the  codicil  that 
^^  At  her  death  the  principal  to  go  as  given  and  directed  in  my  said 
will."  The  appellants  urge  that  by  this  he  intended  that  the 
$2,000  should  at  her  death  fall  into  the  residue  and  go  to  the 
American  Baptist  Home  Mission  Society  under  the  16th  clause 
of  the  will.  We  cannot  agree  to  this,  and  think  instead  that  he 
intended  it  should  "  go  as  given  and  directed  "  in  the  9th  clause, 
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which  it  was  the  purpose  of  this  item  of  the  codicil  to  modify.  In 
Bnch  9th  clause  he  had  given  the  amount  there  bequeathed  to  Jennie 
King ;  if  she  died  before  any  child  of  hers  arrived  at  the  age  of  ten 
years,  to  such  child  or  children,  and  if  she  died  without  children, 
then  to  the  American  Baptist  Missionary  Union.  But  by  the  same 
clanse  he  gave  her  the  right  to  it  absolutely  if  at  any  time  she 
should  have  a  child  who  should  arrive  at  the  age  of  ten  years.  The 
words  "  at  her  death  "  in  the  codicil,  when  related  to  the  provisions 
of  the  9th  clause  of  the  will,  may  fairly  be  construed  to  mean  at 
her  death  before  any  child  of  hers  arrived  at  the  age  of  ten  years 
or  at  her  death  without  children.  It  cannot  be  that  the  testator 
intended  by  this  codicil  to  discriminate  against  the  children  of 
Jennie  King,  and  to  provide  that  moneys,  tlie  use  of  which  had 
heen  given  to  their  mother  for  life,  should  if  she  lived  until  they 
had  passed  the  age  of  ten  years  be  given  to  a  stranger  to  her  blood, 
when  he  had  shown  such  solicitude  to  protect  her  children  in  the 
very  clause  of  the  will  which  he  was  modifying  by  the  codicil. 

Even  though  the  contention  of  the  appellants  with  respect  to  the 
construction  of  this  will  is  equally  as  probable  as  the  construction 
we  choose  to  give  it,  nevertheless  we  are  required  to  construe  it  as 
we  do  under  the  well-settled  rule  that  where  a  will  is  capable  of 
two  interpretations  the  one  should  be  adopted  which  prefers  those 
of  the  blood  of  the  testator  to  strangers.  ( Wood  v.  Mitcham^  92 
K  T.  375,  379,  and  cases  there  cited.) 

Neither  of  the  contingencies  mentioned  in  the  9th  clause  of  the 
will  having  happened  and  Mrs.  Hicks  having  a  child  who  has  arrived 
\  at  tlie  age  of  ten  years,  she  became  entitled  to  the.bequest  of  $4,000 
;        absolutely,  and  the  executor,  therefore,  properly  paid  it  to  her. 

The  item  of  $750  allowed  for  counsel  fees  and  legal  services  paid 
by  the  executor  to  his  attorney  was  proper.  The  portion  of  the 
charge  for  collecting  a  considerable  sum  from  the  coexecutor  was 
not  alone  to  save  the  accounting  executor  from  loss,  but  was  for  the 
benefit  of  the  estate  as  well.  Nor  is  there  any  evidence  in  the  case 
disputing  that  given  as  to  the  value  of  all  the  services  covered  by 
this  item. 

The  allowance  of  $250  to  the  attorney  for  services  on  the  account- 
ing was  for  services  about  which  the  surrogate  must  have  had  per- 
sonal knowledge  not  only  as  to  the  time  spent  but  as  to  the  value  of 
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the  services  rendered,  as  they  were  rendered  before  him.  He  has 
certified  in  the  decree  the  anaount  there  allowed  for  such  services  "  to 
be  a  fair  compensation  therefor,"  and  we  see  no  reason  for  distnrbmg 
his  conclusion  with  respect  thereto. 

The  decree  should  be  aflSrmed,  with  costs. 

Decree  unanimously  affirmed,  with  costs;  Parker,  P.  J.,  not 

sitting. 


William  E.  Kerin,  Respondent,  v.  United  Traction  CoMPAirr, 

Appellant. 

Third  Department,  January  9,  1007. 

Negligence —collision  between  wagon  and  street  car —  when  failure  to 

signal  immateriaL 

In  an  action  to  recover  for  personal  injuries  receiyed  f rom  the  collision  of  a 
street  car  with  a  grocery  wagon  upon  which  the  plaintiH  was  riding,  where 
the  plaintiff  has  failed  to  except  to  a  charge  that  the  driver  of  the  wagon  was 

^  the  agent  of  the  plaintiff  and  that  his  knowledge  was  imputable  to  the  plain- 
l^iff,  it  is  error  for  the  court  to  refuse  to  charge  that  if  the  driver  saw  the 
approaching  car  it  was  unimportant  whether  or  not  the  bell  was  sounded. 

Smith,  J.,  dissented. 

Appeal  by  the  defendant,  the  CTnited  Traction  pompany,  from  a 
judgment  of  the  County  Court  of  Rensselaer  county  in  favor  of  the 
plaintiflE,  entered  in  the  office  of  the  clerk  of  the  county  of  Rens- 
selaer on  the  7th  day  of  June,  1906,  upon  the  verdict  of  a  jury  for 
$500,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
7th  day  of  June,  1906,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

P,  C  Dugan^  for  the  appellant. 

James  F.  Coffey^  for  the  respondent. 

Chester,  J. : 

The  action  was  for  negligence.  The  case  was  submitted  to  the 
jury  by  the  court  under  the  rule  of  law  that  notwithstanding  negli- 
gence upon  the  part  of  the  plaintiflE,  he  might  nevertheless  recover 
if  the  defendant  after  such  negligence  occurred  knew  it  or  could  by 
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the  exercise  of  ordinary  care  have  discovered  it  in  time  to  have 
avoided  the  infliction  of  the  injury. 

The  plaintiff  was  riding  near  the  defendant's  track  in  a  one-horse 
open  grocery  wagon  driven  by  one  Barringer,  a  servant  of  his,  when 
both  were  injured  by  a  car  operated  by  the  defendant  running  into 
their  wagon  at  the  rear  and  throwing  tliem  from  their  seat.  The 
accident  happened  in  broad  daylight  on  a  straight  level  street.  The 
car  had  followed  the  wagon  for  a  distance  of  about  six  hundred  feet 
before  the  collision  occurred.  There  was  a  sharp  conflict  in  the 
evidence  as  to  whether  or  not  the  motorman  sounded  his  gong  as  a 
warning  to  the  plaintiff's  driver,  and  there  was  evidence  that  he 
saw  that  the  car  was  approaching  from  the  rear.  The  <iourt  charged 
the  jury  without  exception  that  Barringer  was  the  agent  of  the 
plaintiff,  and  that  if  he  saw  the  approaching  car  his  knowledge  was 
imputable  to  the  plaintiff. 

Bat  the  court  refused  to  charge  at  the  request  of  defendant's 
counsel  that  if  the  jury  find  that  Barringer  saw  the  car  approaching 
then  it  was  unimportant  if  the  bell  was  not  sounded.  The  failure 
to  charge  as  requested  in  this  respect  was  error,  as  the  only  object 
of  sounding  the  bell  was  to  give  a  warning  of  the  approach  of  the 
car,  and  if  Barringer  saw  the  car  approaching  no  warning  was 
necessary.  {Thompson  v.  Metropolitan  St.  R.  Co.y  89  App.  Div.  10, 
12.)  "We  cannot  say  that  the  jury  was  not  misled  to  the  prejudice 
of  the  defendant  by  this  failure  to  charge  and  think  that  there  must 
be  a  new  trial. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

CocHEANE,  J.,  concurred;  Kellogg,  J.,  concurred  in  result; 
Smith,  J.,  dissented ;  Pabker,  P.  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 
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"William  Lbahy,  Respondent,  tJ.GAYLORD  and  Eitafeno  Company, 

Appellant. 

Third  Department,  January  9,  1907. 

Evidence — opinion  aa  to  permanency  of  ii^ory  not  baaed  on  &eta 

Medical  experts  should  not  be  allowed  to  express  an  opinion  as  to  the  per- 
manence of  an  injury  when  the  opinion  is  not  based  on  facts  submitted  to  tlie 
jury,  but  is  pure  conjecture. 

Such  opinion  cannot  be  based  on  the  testimony  of  the  plaintiff,  as  the  opinion 
determines  the  effect  of  his  evidence. 

Nor  can  the  opinion  be  based  upon  the  fact  that  the  witnesses  dressed  the  plaintiff's 
head  after  the  accident  and  found  a  fissure  in  or  fracture  of  the  skull,  the  extent 
of  which  they  did  not  investigate,  and  that  shortly  before  the  trial  they  found 
a  scar  and  slight  depression. 

When  the  verdict  shows  that  the  plaintiff  was  awarded  damages  for  a  permanent 
injury  instead  of  for  the  loss  of  a  few  days'  time  it  is  evident  that  such  expert 
testimony  was  prejudicial,  and  a  judgment  for  the  plaintiff  should  be  reversed. 

Appeal  by  the  defendant,  Gaylord  and  Eitapenc  Company, 
from  a  judgment  of  the  Supremo  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Broome  on  the 
5th  day  of  February,  1906,  upon  the  verdict  of  a  jury  for  $1,467, 
and  also  from  bo  much  of  an  order  entered  in  said  clerk's  office  on 
the  5th  day  of  February,  1906,  as  denies  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Maurice  E.  Page^  for  the  appellant. 

James  F,  Loughlin^  for  the  respondent. 

Kellogg,  J. : 

The  plaintiff  was  injured  by  an  iron  pipe  falling  on  his  head, 
and  the  verdict  establishes  that  the  negligence  of  the  defendant's 
employees  caused  the  injury.  The  plaintiff  swears  that  since  the 
injury  he  is  nervous,  at  times  is  dizzy,  is  irritable,  and  suffers  pain 
in  his  side  and  in  his  head,  and  that  his  memory  is  defective.  His 
evidence  upon  the  trial  tended  to  show  that  he  had  a  good  memory. 
There  is  nothing  except  the  evidence  of  himself  and  wife  to  indi- 
cate that  he  is  now  suffering  from  any  cause.  He  receiyed  a 
verdict  for  $1,467. 
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To  prove  that  the  injuries  were  permanent  he  called  two  physi- 
cians who  treated  him.  Their  evidence  tends  to  show  that  they 
first  saw  him  a  month  or  so  after  the  accident,  and  that  then  there 
was  a  miming  sore  upon  his  head.  They  opened  up  the  scalp  and 
discovered,  one  says,  a  fissure  in  the  skull,  the  depth  and  details  of 
which  he  did  not  investigate ;  the  other  speaks  of  it  as  a  fracture, 
the  depth  and  details  of  which  he  did  not  thoroughly  examine. 
They  scraped  the  bone  and  cleansed  and  dressed  the  wound.  The 
wound  healed,  but  there  is  apparently  a  slight  depression  and  scar 
at  the  spot  where  the  injury  was.  There  are  no  other  physical 
indications  of  the  injury.  These  physicians  were  permitted  to  tes- 
[  tify,  from  all  their  treatment  and  examination  of  the  plaintiff  and 
their  examination  of  him  the  day  before  the  trial,  that  it  was  rea- 
sonably certain  that  his  injuries  will  be  permanent.  This  class  of 
evidence  was  objected  to  upon  the  ground  that  it  was  immaterial, 
incompetent,  irrelevant,  no  proper  foundation  laid  and  assuming 
facts  not  proved,  which  objection  was  overruled.  The  phpicians 
had  stated  no  facts  about  the  examination  the  day  before  the  trial, 
except  that  they  made  it  for  the  purpose  of  ascertaining  the  plain- 
•  tiffs  condition.  They  had  stated  to  the  jury  no  fact  tending  to 
show  that  the  plaintiff  had  sustained  any  permanent  injury.  They 
were  permitted  to  express  an  opinion  without  stating  to  the  jury 
;  any  fact  upon  which  it  was  based.  If  we  assume  that  their  evi- 
,  dence  was  based  upon  the  facts  sworn  to  by  plaintiff,  then  they 
determined  the  effect  of  the  plaintiff's  evidence  and  what  facts  it 
established. 

The  evidence  was  clearly  inadmissible.     {Davis  v.  Maxwell^  108 

App.  Div.  128, 133.)     The  mischief  of  such  evidence  is  emphasized 

by  the  further  examination  of  the  physicians,  which  shows  clearly 

that  their  evidence  as  to  the  permanency  of  the  injury  is  based 

entirely  upon  conjecture  and  is  a  mere  statement  of  possibilities. 

{Brigga  v.  iT.  T.  C.  cfe  H.  E.  R.  R.  Co.,  177  N.  Y.  59.) 

I  Two  days  after  the  injury  the  plaintiff  returned  to  his  work  and 

J        worked  overtime  for  several  days,  and  continued  upon  the  work 

I        until  the  job  was  finished,  and  he  has  performed  about  the  same 

(        amount  of  work  since  the  injury  as  before.     He  is  a  skilled  plas- 

{        terer,  engaged  in  doing  finishing  work,  and   is   not   continually 

employed,  but  works  from  job  to  job  as  occasion  permits.     The 
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defendant  contended  that  the  plaintiff  had  suffered  no  penoanent 
iujnrj,  and  had  lost  only  a  few  days'  time.  The  substantial  verdict 
shows  that  the  jury  must  have  allowed  for  a  continuing  injury,  one 
more  or  less  permanent.  The  evidence  of  the  physicians  was,  there- 
fore,  prejudicial,  and  without  it  the  evidence  does  not  fairly  sustain 
the  conclusion  that  the  plaintiff  suffered  a  permanent  injury.  The 
judgment  should,  -therefore,  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred ;  Parker,  P.  J.,  not  voting,  not  being  a  member 
of  this  court  at  the  time  this  decision  was  handed  down. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


WiLUAM  Thayer,  Appellant,  v.  The  New  Tore  Central  ahd 
Hudson  River  Railroad  Company,  Respondent. 

Third  Department,  January  0,  1907. 

KegUg«nc6  —  treapasaer  on  railroad  strack  by  train  —  expert  testimony 
raising  question  of  fact  as  to  ability  to  stop  train. 

The  plaintiff,  a  trespasser,  was  struck  by  a  freight  train  while  his  foot  was 
caught  in  a  cattle  guard  in  the  defendant's  track,  and  seeks  to  recover  damages 
for  the  injuries  received.  The  engineer  testified  tliat  when  875  feet  from  the 
cattle  guard  he  saw  the  head  and  shoulders  of  some  one  who  was  swinging  Lis 
hat  for  the  train  to  stop,  and  that  he  immediately  did  aH  he  could  to  stop  the 
train.  The  train  consisted  of  five  loaded  and  two  empty  freight  care  equipped 
with  air  brakes.  It  was  descending  a  grade  of  about  118  feet  to  the  mile  at  a 
speed  of  five  or  six  miles  an  hour.  Two  experts  testified  that  under  such  ci> 
cumstances  the  train  should  have  been  stopped  within  50  to  200  feet  from  the 
place  where  the  i>ower  was  firat  applied. 

HM,  that  the  creilibility  of  the  experts  was  for  the  juiy.  since  upon  their 
testimony  the  engineer  might  be  found  negligent,  and  a  nonsuit  was  error. 

That  tlte  trial  judgecouMnot  fairly  pass  upon  the  probability  of  the  truth  of  the 
evidence  until  after  the  jury  had  considered  the  case. 

C^isrrKR,  J.,  dissented. 

Appkai.  l\Y  the  plaintiff,  William  Thayer,  from  a  judgment  of  the 
Suprome  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  dork  of  the  couuiy  of  All^ny  on  the  27th  dajr  of  November, 
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1906,  npon  the  dismissal  of  the  complaint  by  direction  of  tlie  court 
after  a  trial  at  the  Albany  Trial  Term. 

Fletcher  W.  Battershall  [J,  Newton  Fiero  of  counsel],  for  the 
appellant. 

Harris   cfe    Rudd    [  William    P.   Rudd  of  -counsel],  for  the 
respondent. 

Erllogg,  J. : 

The  plaintiff  caught  his  foot  in  a  cattle  guard  in  the  defendant's 
track  and  was  run  over  by  an  approaching  train,  receiving  serious 
injury  for  which  he  seeks  to  recover.  It  is  conceded  that  the  plaintiff 
had  no  business  on  the  track,  and  the  defendant  was  not  called  upon 
to  exercise  any  care  in  looking  out  for  his  safety  until  it  saw  that  he 
was  in  danger,  and  was  then  required  to  exercise  the  care  which  the 
known  circumstances  required  to  prevent  an  injury  to  the  plaintiff. 
It,  tlierefore,  became  necessary  for  tiie  plaintiff  affirmatively  to  show 
at  what  particular  time  before  tlie  accident  the  engineer  of  the  train ' 
first  saw  that  plaintiff  was  imperilled,  and  for  that  purpose  he  called 
the  engineer  who  swore  that  wlien  the  engine  was  about  375  feet 
from  the  plaintiff  the  fireman  notified  him  that  some  one  at  tlie  cat- 
tle guard  was  swinging  the  train  up,  and  he  saw  the  plaintiff's  head 
and  shoulders,  but  by  reason  of  an  obstruction  could  not  see  the 
remaiader  of  the  plaintiff's  person.  Upon  cross-examination  the 
witness  swore  that  he  immediately  did  all  that  he  could  to  stop 
the  train.  The  plaintiff  saw  the  train  and  was  swinging  his  hat  as 
a  warning  all  the  while  the  train  was  approaching.  The  train  con- 
sisted of  five  loaded  freight  cars,  two  empty  cars,  the  engine  and 
tender.  The  engine  and  some  of  the  cars  were  equipped  with  air 
brakes.  The  brakes  when  tested  just  before  the  accident  worked 
properly,  and  it  is  not  shown  that  any  of  the  appliances  of  the  train 
or  engine  failed  to  act  properly.  At  a  speed  of  five  or  six  miles 
per  hour  the  train  was  descending  a  grade  of  about  107  to  187  feet 
per  mile,  or  an  average  grade  of  about  148  and  84  /lOO  feet  per 
mile.  It  stopped  about  325  feet  beyond  the  cattle  guard,  or  about 
700  feet  from  the  place  where  the  engineer  first  saw  plaintiff's 
position.     The  track  was  in  good  condition. 

The  plaintiff  called  two  witnesses  who  qualified  as  experts  in  the 
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management  of  a  train,  the  oonditions  governing  this  train  were 
stated  and  their  testimony  tended  to  show  that  if  the  engineer  had 
done  what  he  sajs  he  did  the  train  should  have  been  stopped  within 
50  to  200  feet  of  the  place  where  the  power  was  first  applied.  The 
plaintiff  contended  that  this  evidence  presented  the  question  of 
fact  for  the  jury  whether,  after  the  emergency  was  known  to  tlie 
engineer,  he  did  what  reasonably  could  have  been  done  to  stop 
his  train.  The  engineer  of  the  train  was  the  party  at  fault,  if  there 
was  any  fault  with  the  defendant,  and  that  fact  was  proper  to  con- 
sider with  reference  to  his  credibility.  While  we  may  feel  that  it  is 
not  entirely  probable  that  this  train,  upon  such  a  grade,  could  be 
stopped  within  the  distance  indicated  by  the  experts,  the  question 
of  their  credibility,  and  the  probability  of  their  testimony,  rested 
with  the  jury,  and  not  with  the  court  in  the  first  instance. 

In  reviewing  this  nonsuit  we  must  assume  the  most  favorable 
view  of  the  evidence  in  favor  of  the  plaintiff,  giving  him  the  benefit 
of  any  inferences  which  may  properly  be  drawn  from  it.  The  jury 
might  have  found,  upon  all  the  evidence,  that  the  engineer  did  not 
make  a  proper  effort  to  stop  the  train,  and  that  if  he  had  done  all 
he  could  do  to  stop  it  the  accident  would  not  have  happened.  After 
verdict  found  the  presiding  justice  has  a  right  to  order  a  new 
trial  if  he  feels  that  it  is  based  upon  evidence  which  is  entirely 
unreliable  and  improbable.  But  he  could  not  fairly  pass  upon 
those  questions  until  after  the  jury  had  considered  the  case.  The 
judgment  is,  therefore,  reversed  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event. 

All  concurred,  except  Chester,  J.,  dissenting ;  Parker,  P.  J., 
not  voting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event 
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In  the  Matter  of  the  Appraisal  of  the  Estate  of  John  D.  Pabsons, 
Jb.,  Deceased,  under  tlie  Acts  Relating  to  Taxable  Transfers. 

The  Comptboller  of  the  State  of  New  Yobk,  Appellant ; 
AoKBs  E.  Pabsons,  as  Executrix,  etc.,  of  John  D.  Pabsons,  Jb., 
Deceased,  Respondent. 

Third  Department,  January  9.  1907. 

Tax  —  aMignment  of  insurance  policies  if  assignee  survive  insured  — 
when  not  liable  to  transfer  tax. 

A  policy  of  life  insurance  differs  from  other  contracts  in  that  it  is  not  ordinarily 
intended  to  benefit  the  insured,  but  others  after  his  death. 

Hence,  when  one  owning  insurance  policies  which  were  originally  payable  to  his 
estate  assigns  them  to  his  wife  if  she  survive  him  and  the  rights  of  no  third 
parties  have  intervened  and  there  is  no  conflict  as  to  the  title  to  the  policies, 
they  are  not  subject  to  the  transfer  tax  on  the  death  of  the  insured. 

Such  ao  assignment  is  not  an  assignment  "  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  such  death/'  as  contemplated  by  the  statute.  The 
assignee  obtains  an  immediate  right  to  enjoy  the  moneys  when  payable  as 
death  losses,  even  though  the  assignee's  title  may  be  defeated  by  her  death 
during  the  lifetime  of  the  insured. 

The  fact  that  the  policies,  with  assignments  attached  thereto,  were  found  in  the 
safety  deposit  box  of  the  insured,  does  not  show  that  the  duplicate  assignments 
filed  with  the  insurance  company  were  not  so  filed  by  the  assignee.  Under 
such  circumstances  the  deceased  cannot  be  deemed  to  have  been  possessed  of 
the  policies  at  the  time  of  his  death,  nor  does  the  widow  take  title  to  them 
through  his  will  or  the  laws  of  the  State. 

Appeal  by  the  Comptroller  of  the  State  of  New  York  from  a 
decree  of  the  Surrogate's  Court  of  the  county  of  Albany,  entered 
in  said  Surrogate's  Court  on  the  Slst  day  of  July,  1906,  confirming 
the  appraisal  of  the  estate  of  John  D.  Parsons,  Jr.,  deceased, 
under  the  Transfer  Tax  Law. 

Robert  E,  Steele^  for  the  appellant. 

Charles  J,  Buchanan  \R6beTt  E.  Whalen  of  counsel]  for  the 
respondent. 

Kellogg,  J. : 

With  reference  to  the  stocks  and  the  policy  of  insurance  in  the 
New  England  Mutual  Life  Insurance  Company,  the  determination 
App.  Div.  -  Vol.  CXVIL         21 
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of  the  snrrogate  is  so  clearly  right  that  it  is  unnecessary  to  discnss 
those  subjects. 

With  reference  to  the  two  policies  in  the  Connecticnt  Mutual 
Life  Insurance  Company,  the  determination  requires  consideration. 
Those  policies,  upon  their  face,  were  payable  to  Mr.  Parsons' 
estate.  At  his  death,  they  were  found  in  his  safe  deposit  box. 
Attached  to  each  policy  was  an  assignment  of  it  (dated  October  21, 
1903),  in  consideration  of  love  and  affection,  to  his  wife,  if  she  snr- 
yived  liim  ;  otherwise  to  his  estate.  One  policy  was  payable  to  the 
assured  if  he  lived  twenty  years,  and  in  the  assignment  he  reserved 
the  cash  payment  if  he  lived  for  that  period.  The  assignments 
were  executed  in  duplicate  upon  blanks  furnished  by  the  company, 
one  of  which  duplicates  was  filed  with  the  company  as  required 
by  the  policy.  The  company  paid  the  amount  of  the  policies  to 
the  assignee  January  7,  1905,  both  assuming  that  the  assignments 
transferred  valid  title  to  the  policies. 

The  Comptroller  now  contends  that  under  section  220  of  the  Tax 
Law  (Laws  of  1896,  chap.  908,  as  amd.  by  Laws  of  1897,  chap.  284) 
a  tax  is  payable  upon  the  transfer  of  those  policies  upon  the  theory 
that  the  transfer  was  (1),  by  death,  or  (2),  by  an  assignment  to  take 
effect  in  possession  or  enjoyment  at  the  death  of  the  decedent 
No  one  interested  in  the  decedent's  estate,  or  who  had  any  claim 
upon  him,  questions  the  validity  or  effect  of  the  assignments.  The 
Comptroller  alone  objects.  The  assignments  were  witnessed  by  a 
subscribing  witness,  and  are  under  seal,  and  permit  us  to  assume 
that  they  are  supported  by  an  adequate  consideration.  {Von 
Schuchnann  v.  Heinrichj  93  A  pp.  Div.  278.)  We,  therefore,  are 
not  required  to  treat  the  assignments  as  an  attempted  gift. 

At  the  time  of  the  assignments,  the  only  parties  to  the  contracts, 
and  the  only  persons  interested  in  them,  were  the  insured  and  the 
company.  The  company  was  interested  in  having  a  proper  risk, 
and  to  see  that  its  premiums  were  paid.  Its  only  interest  in  the 
beneficiary  was  to  know  with  certainty  to  whom  the  money  was  to 
be  paid.  The  insured  was  principally  interested  in  the  beneficiary, 
as  he  was  paying  his  money  for  a  benefit' to  be  received  after  his 
deatli  by  some  one  in  whom  he  was  interested.  At  the  time  the 
policies  were  obtained  the  insured  could  have  directed  the  benefit 
to  be  paid  to  any  one  he  desired,  and  he  had  the  right,  with  the 
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consent  of  the  company  at  any  time  to  change  the  beneficiary  as  he 
miglit  desire  so  long  as  no  other  person  had  any  property  interest 
in  the  insurance.  When  he  made  the  assignment  and  the  duplicate 
assignments  were  filed  with  the  company,  no  one  having  any  con- 
flicting interest,  it  was  equivalent  to  a  change  of  designation  and 
was  considered  by  him  and  the  company  as  such.  And  it  may  here 
be  given  the  same  force  and  effect  as  though  the  indorsement  had 
been  made  upon  the  policy  by  the  parties  thereto  that  such  change 
was  made. 

It  is  assumed  by  the  appellant  that  the  assignor  lodged  the  dupli- 
cate assignments  with  the  insurance  company.  The  evidence  does 
Dot  show  whether  this  was  done  by  the  assignor  or  the  assignee. 
There  is  nothing  to  show  that  the  assignee  herself  did  not  cause  the 
dnplicates  to  be  filed  with  the  company.  The  assignment  is  found 
with  the  company,  where  the  policy  required  it  to  be  and  where  we 
would  naturally  expect  to  find  it.  The  only  thing  throwing  any 
doubt  upon  the  title  of  the  assignee  is  that  the  policies  were  found, 
with  the  duplicate  assignments  attached,  in  the  decedent's  safe 
deposit  box.  That  is  not  to  be  wondered  at  when  we  remember 
that  the  assignee  was  the  wife  of  the  insured  and  that  he  might 
naturally  have  the  custody  of  her  papers.  The  State  cannot  hang 
a  tax  upon  that  circumstance  when  other  facts  so  clearly  point  to  the 
rights  of  the  widow. 

A  policy  of  insurance  differs  from  other  contracts,  as  it  is  not 
ordinarily  intended  to  bring  a  benefit  to  the  insured  himself  but  to 
others  after  his  death.  If  this  were  a  conflict  between  parties  hav- 
ing mutual  claims  upon  the  insured,  or  having  conflicting  interests 
by  assignment  or  otherwise,  the  question  might  require  more  serious 
consideration;  but  as  against  the  State  seeking  to  collect  a  tax 
from  the  beneficiary  and  thus  deprive  her  of  a  part  of  the  insur- 
ance money,  I  think  the  deceased  was  not  possessed  of  the  policies 
at  the  time  of  his  death,  and  that  the  widow  did  not  obtain  title 
to  them  through  his  will  or  by  the  laws  of  the  State.  The  statutes 
of  this  State  favor  and  encourage  insurance  for  the  benefit  of  a  wife, 
and  the  State  is  at  a  disadvantage  wlien  it  seeks  to  tax  such  a  pro- 
vision for  her,  wlien  the  company  and  all  others  recognize  her  right 
to  the  benefit  intended. 

This  is  not  a  case  of  an  assignment  ^^  intended  to  take  effect  in 
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possession  or  enjoyment  at  or  after  such  death,"  as  mentioned  in  the 
statute.  It  was  an  absolute  present  assignment  of  the  interest  of 
the  assignor  in  the  policy.  But  the  policy  was  payable  at  his  death, 
and,  therefore,  the  assignment  provided  that  it  was  payable  to  her 
if  she  survived  him. 

The  assignment  of  a  policy  of  insurance  payable  only  after  the 
death  of  the  insured  differs  from  the  assignment  of  a  chose  in  action, 
which  is  payable  at  some  particular  time.  It  is  quite  usual  in  insur- 
ance policies  that  the  beneficiary  is  named  as  such  if  she  survives 
the  insured.  But  that  does  not  make  it,  within  the  meaning  of  the 
Tax  Law  above  cited,  a  provision  to  take  effect  after  the  death  of 
the  assured.  She  obtains  an  immediate  title  and  right  to  enjoy  the 
moneys  when  they  become  payable  as  death  losses.  Her  title  might 
be  defeated  by  her  death  during  his  lifetime. 

In  Hurlbut  v.  Hurlhut  (49  Hun,  189)  an  assignment  of  a  policy 
in  substantially  the  same  form  as  this  was  left  with  the  company, 
and  a  letter  written  to  the  assignee,  the  daughter  of  the  assured, 
stating  that  it  had  been  assigned.  It  was  held  that  the  assignment 
was  effectual  as  against  the  creditors  of  the  insured. 

In  Phipard  y.Phipard  {f>b\l\\u^^ZS)  the  assured  attached  to 
the  policy  an  assignment  to  his  children  and  deposited  it  with  a  safe 
deposit  company,  and  spoke  of  the  policy  as  belonging  to  the 
children.     Held,  that  he  was  a  trustee  for  the  children. 

In  Grogan  v.  Z7.  S,  Industrial  Ins,  Co,  (90  Hun,  521)  the  insured 
executed  a  paper  requesting  and  authorizing  the  company  in  case  of 
his  death  before  the  death  of  the  plaintiff  to  jmy  the  moneys  to  her. 
The  instrument  was  filed  in  the  county  clerk's  office  and  it  was  held 
to  be  a  legal  assignment. 

In  McDonough  v.  jEtna  Life  Ins.  Co,  (38  Misc.  Rep.  625)  it 
was  held  tliat  filing  an  assignment  by  the  insured  with  an  insurance 
company  was  a  valid  transfer  of  the  policy. 

I  am  satisfied  that  no  transfer  tax  is  assessable  on  account  of  these 
policies  and  that  the  decree  of  the  surrogate  should  be  affirmed, 
with  costs. 

« 

Decree  unanimously  affirmed,  with  costs;  Pabkeb,  P.  J.,  not 
voting,  not  being  a  member  of  this  court  at  the  time  this  decision 
was  handed  down. 
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Clarence  L.  Barber,  as  Assignee  of  Horace  M.  Hooker  and 
Datid  J.  McGowN,  Judgment  Creditors,  Plaintiff,  v.  Curtis  A. 
Barnum,  Judgment  Debtor,  Appellant. 

Chatfield  Leonard,  as  Receiver  of  the  Property  of  Curtis  A. 
Barnum,  Respondent. 

Third  Department,  January  9,  1907. 

Supplementary  proceediiigs — application  of  receiver  to  sell  debtor's 
interest  in  real  property  —  prior  judgment  as  bar. 

A  motion  by  a  receiver  in  proceedings  supplementary  to  execution  for  leave  to 
sell  a  judgment  debtor's  interest  in  real  property  consisting  of  a  remainder, 
will  be  denied  when  it  appears  that  the  question  is  res  a^vdicata  by  reason  of 
the  denial  of  a  similar  application  and  the  dismissal  of  the  complaint  in  a  prior 
action  brought  for  the  same  purpose  by  the  receiver's  predecessor. 

Although  the  denial  of  the  prior  application  and  the  dismissal  of  the  prior  action 
were  made  upon  the  erroneous  legal  conclusion  that  the  receiver's  right  to  sell 
the  remainder  must  be  postponed  until  the  death  of  the  life  tenant,  the  prior 
decisions  are  nevertheless  res  adjudicata  and  bar  a  subsequent  application  for 
the  same  leave,  and  the  receiver  must  await  the  death  of  the  life  tenant. 

Appeal  by  the  defendant,  Curtis  A.  Barnum,  from  an  order  of 
the  Supreme  Court,  made  at  the  Otsego  Special  Term  and  entered 
in  the  oflfice  of  the  clerk  of  the  county  of  Otsego  on  the  13th  day 
of  September,  1906,  granting  a  motion  made  by  the  receiver  of  the 
property  of  the  defendant  to  renew  a  prior  motion  for  leave  to  sell 
defendant's  interest  in  certain  property  and  granting  permission  to 
make  such  sale. 

Carlton  B,  Pierce^  for  the  appellant. 

Clarence  Z.  Barber^  for  the  respondent. 

Cochrane,  J. : 

In  the  year  1886  Frank  L.  Smith  was  appointed  receiver  of  the 
property  of  the  defendant  in  proceedings  supplementary  to  execu- 
tion. Such  receiver  has  since  died  and  the  respondent  is  his  duly 
appointed  successor.  Defendant  at  that  time  had  an  interest  under 
the  will  of  his  deceased  father  in  certain  real  estate  subject  to  the 
life  interest  therein  of  his  mother.     His  mother  is  still  living,  and 
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liig  interest  in  the  property  now  is  the  same  as  at  tlie  time  of  tlie 
appointment  of  tlie  receiver,  save  that  the  real  estate  has  been  sold 
and  tlie  proceeds  stand  in  the  place  thereof.  Tlie  order  appealed 
from  permits  the  sale  by  the  receiver  of  the  defendant's  interest  in 
such  property. 

In  the  year  1888  the  receiver  moved  at  Special  Term  for  leave  to 
make  such  sale.  The  motion  was  denied,  but  the  order  of  denial 
permitted  the  receiver  to  bring  any  action  he  might  deem  advis- 
able for  the  collection  of  the  claims  he  represented,  out  of  defendant's 
interest  in  his  father's  estate. 

No  appeal  was  taken  from  such  order,  but  an  action  was  insti- 
tuted by  the  receiver,  Smith,  against  the  defendant  and  otliew 
interested  in  the  property  wherein  it  was  sought  to  sell  defendant's 
interest  therein  and  to  apply  the  proceeds  of  such  sale  in  payment 
of  the  judgments  against  him.  Demurrers  to  the  complaint  for 
insufficiency  were  sustained  by  the  General  Term.  {Smith  v. 
Jiarnumy  50  Ilnn,  602.)  The  complaint  was  subsequently  dis- 
missed on  the  merits. 

In  the  year  1903  the  present  receiver  and  the  judgment  creditors 
instituted  another  action  against  the  defendant  and  other  parties 
interested  in  the  fund  alleging  in  their  complaint  with  changed 
phraseology  substantially  the  same  facts  which  had  been  alleged  in  the 
complaint  in  the  prior  action  and  demanding  relief  which  practi- 
cally would  have  accomplislied  the  same  object  which  was  sought 
to  be  accomplished  by  the  prior  action.  The  defense  of  res  adjudi- 
cata  was  interposed,  sustained,  and  the  complaint  dismissed  on  tlie 
merits.  It  was  found  as  a  conclusion  of  law  and  the  judgment 
doolaivd  that  the  former  action  brought  by  Smith,  as  receiver,  was 
res  (uJjudicitta  against  the  plaintiffs  as  to  the  cause  of  action  set  forth 
in  the  complaint  and  was  a  l>ar  thereto.  This  judgment  was 
attirmed  by  the  Apj^ellate  Division  without  opinion  *  and  by  the 
(\>urt  of  Api>eal8  "  without  prejudice  to  the  right  of  the  plaintifiEs 
to  domand  and  rtx*oive  the  trust  fund  upon  the  death  of  the  life 
tonant.''  (^Sce  JdcGown  v.  Barnum^  182  X.  Y.  547.)  Thereafter 
the  motion  was  made  which  resulted  in  the  order  now  under 
ivnsidoration. 

The  forog\>injr  rtvital  of  facts  leads  to  a  reversal  of  such  order. 

•5h^  McGx^h  v.  ai^-ns-n  ^98  App.  Div.  629).— [Rep. 
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The  Court  of  Appeals  in  its  opinion,  in  speaking  of  the  two  actions, 
said  :  "  We  deem  the  plaintiffs  concluded  by  the  judgment  in  that 
action  which  was  pleaded  as  a  bar  to  this.  The  first  suit  was  brought 
on  substantially  the  same  allegations  as  set  forth  in  the  present  com- 
plaint and  some  of  the  relief  demanded  was  the  same  as  that  now 
sought  The  final  judgment  rendered  was  that  the  action  was 
prematurely  brought  and  the  complaint  was  dismissed  on  the  merits. 
*  *  *  The  judgment  sustaining  the  demurrer  is  conclusive 
between  the  parties  that  the  plaintiffs  were  then  entitled  to  no  relief, 
and  the  situation  has  not  been  in  any  respect  changed  from  the  time 
of  the  institution  of  that  action  to  the  commencement  of  this." 

It  only  remains  for  us  to  add  that  the  situation  has  not  been  in 
any  respect  changed  down  to  the  present  time.  It  has  been  duly 
adjudicated  by  judgment  that  proceedings  to  enforce  the  claims  of 
the  receiver  against  the  defendant's  interest  in  the  trust  fund  must 
await  the  death  of  the  life  tenant.  It  is  too  late  now  for  the 
respondent  to  escape  the  effect  of  such  adjudication. 

This  motion  seems  to  have  been  made  as  the  result  of  a  miscon- 
ception of  the  said  opinion  of  the  Court  of  Appeals.  That  court 
held  that  the  defendant's  interest  in  the  trust  fund  vested  in  the 
receiver  and  could  be  sold  by  the  latter.  It  was  not  intended  to 
intimate,  however,  that  the  receiver  may  now  make  such  sale. 
That  remedy  should  have  been  awarded  in  1888  when  the  receiver 
Smith  first  made  at  Special  Term  his  motion  for  that  purpose  and 
instituted  the  first  action.  Such  remedy,  however,  was  denied 
under  the  mistaken  view  as  indicated  in  said  opinion  of  the  Court 
of  Appeals  that  a  sale  before  the  death  of  the  life  tenant  would  be 
premature.  It  is  this  adjudication,  although  erroneous,  which  must 
conclude  the  receiver  on  this  motion,  as  it  concluded  him  in  the 
last  action  which  was  before  the  Court  of  Appeals. 

As  intimated  by  that  court,  it  is  regrettable  that  the  subject  of 
this  controversy  should  have  been  the  occasion  of  so  much  unneces- 
sary litigation.  We  also  regret  that  an  error  should  have  been 
made  in  the  early  history  of  the  litigation  whereby  the  receiver  was 
deprived  of  an  existing  right.  But  it  has  been  judicially  declared, 
although  erroneously,  that  whatever  right  he  has  must  abide  the 
event  of  the  life  tenant's  death,  and  we  are  powerless  to  avoid  the 
effeet  of  such  determination. 
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The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse* 
ments,  and  the  motion  denied,  with  ten  dollars  costs,  such  costs  and 
disbursements,  liowever,  io  be  applied  in  reduction  of  the  judgments 
represented  by  the  receiver. 

All  concurred ;  Parker,  P.  J.,  not  sitting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs ;  such  costs  and  disbursements, 
however,  to  be  applied  in  reduction  of  the  judgments  represented 
by  the  receiver. 


Fred  R.  Badger,  Appellant,  v.  Norman  Cook,  Respondent. 

Third  Department,  January  9,  1907. 

Sale  —  smuggled  goods  confiscated  by  govemment  —  facts  requiring 
submission  of  case  to  the  jury  —  principal  and  agent  —  evidence  of 
agency  —  when  principal  not  charged  with  knowledge  of  agent. 

The  defendant  sold  smuggled  cattle  which  were  subsequently  confiscated  by  the 
Federal  government.  In  an  action  by  the  buyer  against  the  seller  it  was 
shown  that  the  plaintiff  gave  a  check  to  his  agent  to  the  order  of  the  defendant 
to  pay  the  purchase  price,  on  the  face  of  which  was  written  "  for  five  year- 
lings." The  check  was  received  and  indorsed  by  the  defendant  and  the  cattle 
were  actually  delivered  on  the  plaintiff's  farm  and  remained  there  until  seized. 
Shortly  before  the  seizure  the  plaintiff  told  the  defendant  that  he  understood 
that  officers  were  "  after  those  cattle  I  bought  of  you,  or  Pond  bought  for  me.** 
The  defendant  replied  that  if  they  were  seized  he  would  settle. 

On  the  issue  as  to  whether  the  sale  was  made  to  the  plaintiff  or  to  his  agent. 
Pond, 

Held,  that  it  was  error  to  dismiss  the  complaint  on  the  theory  that  the  cattle  were 
sold  to  Pond  and  not  to  the  plaintiff; 

That  the  evidence  required  the  submission  to  the  jury  of  the  question  as  to 
whether  the  sale  was  made  to  the  plaintiff  or  to  Pond; 

That  it  was  error  to  exclude  the  conversation  between  the  plaintiff  and  his  alleged 
agent  in  reference  to  the  cattle  prior  to  their  purchase  for  the  purpose  of  proving 
the  agency ; 

That  although  the  defendant  gave  evidence  that  the  plaintiff's  agent  was  told 
that  the  cattle  were  smuggled  prior  to  his  agency  that  knowledge  was  not 
chargeable  to  the  principal  in  the  absence  of  clear  proof  that  the  knowledge 
was  present  in  the  mind  of  the  agent  when  the  purchase  was  subsequently 
made.    The  burden  is  on  the  party  seeking  to  charge  a  principal  with  knowledge 
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of  his  agent,  acquired  at  a  different  time  and  in  a  different  transaction  when 
be  was  not  representing  the  principal,  to  sh^w  by  clear  evidence  that  the 
knowledge  sought  to  be  charged  to  the  principal  was  present  in  the  agent's 
miod  at  the  time  of  the  transaction  in  issue. 

Appeal  by  the  plaintiff,  Fred  R.  Badger,  from  a  judgment  of  tbe 
County  Court  of  Franklin  county  in  favor  of  the  defendant,  entered 
in  the  oflBce  of  the  clerk  of  the  county  of  Franklin  on  the  22d  day 
of  December,  1905,  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  at  the  close  of  the  plaintiff's  evidence  after  a  trial 
before  the  court  and  a  jury,  and  also  from  an  order  bearing  date 
the  22d  day  of  December,  1905,  and  entered  in  said  clerk's  oflBce 
denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 

KeUas  dk  Oenaway  [J.  P.  KeUas  of  counsel],  for  the  appellant. 

Main  dk  Bryanty  for  the  respondent. 

Cochrane,  J. : 

It  is  alleged  in  the  complaint  that  in  the  year  1900  plaintiff 
through  an  agent  purchased  of  the  defendant  five  yearling  heifers 
and  paid  therefor  seventy-seven  dollars ;  that  prior  to  said  purchase 
said  heifers  had  been  smuggled  into  the  United  States  from  the 
Dominion  of  Canada ;  that  in  the  year  1903  they  were  confiscated 
by  the  Federal  government ;  and  that  by  reason  of  such  facts  no 
title  thereto  was  conveyed  to  the  plaintiff,  and  that  the  sale  thereof 
by  the  defendant  to  the  plaintiff  was  void  and  without  consideration  ; 
and  judgment  was  demanded  for  the  consequent  damages  sustained 
by  plaintiff. 

On  the  trial  the  unlawful  entry  into  this  country  from  Canada  of 
the  property  in  question  without  the  payment  of  duty  and  its  sub- 
sequent seizure  and  sale  by  the  Federal  government  was  admitted. 
At  the  close  of  plaintiff's  evidence  the  County  Court  dismissed  the 
complaint  on  the  ground  that  the  sale  by  defendant  was  not  to  the 
plaintiff  but  to  one  Pond,  his  alleged  agent. 

Plaintiff  produced  a  check  made  by  himself  October  15,  1900, 
payable  to  the  order  of  the  defendant  for  seventy-seven  dollars,  the 
purchase  price  of  the  cattle,  which  was  indorsed  by  the  defendant 
and  paid  October  26,  1900.     On  the  face  of  the  check  was  written 
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"  for  5  yearlings."  Plaintiflf  testified  that  those  were  the  yearlings 
in  question;  that  he  "gave  the  check  to  Pond  to  take  to  Cook 
to  pay  for  the  cattle;"  that  they  were  delivered  on  plaintiffs  farm 
and  remained  there  until  August,  1903,  when  they  were  seized; 
that  shortly  prior  to  the  seizure,  having  then  been  informed  of  their 
liability  to  such  seizure,  he  told  the  defendant  that  he  was  informed 
that  the  officers  were  "after  those* cattle  I  bought  of  you  or  Poud 
bought  for  me,"  and  asked  the  defendant  if  they  were  all  right,  to 
which  defendant  replied  :  "They  are  all  right;  if  they  seize  them  I 
will  settle."  This  was  all  the  testimony  bearing  on  the  question 
as  to  whether  the  sale  was  made  to  plaintiff  or  to  Pond  and  it  was 
clearly  suflicient  to  require  the  submission  of  that  question  to  the 
jury.  The  purchase  price  was  concededly  furnished  by  the  plain- 
tiff. The  cattle  were  delivered  on  his  farm  and  remained  there  for 
three  years  until  their  confiscation.  Plaintiff's  statement  to  the 
defendant  to  the  effect  that  he  had  bought  the  cattle  or  that  Pond 
had  bought  them  for  him  was  uncontradicted.  It  would  have  been 
a  proper  inference  by  the  jury  from  this  evidence  that  Pond  acted 
merely  as  agent  of  plaintiff  in  delivering  the  check  to  the  defendant 
and  in  bringing  the  cattle  from  the  defendant  to  the  plaintiff  in 
return  for  the  check. 

It  was  also  error  to  exclude  the  conversation  between  plaintiff 
and  Pond  in  reference  to  these  cattle  just  prior  to  their  purchase 
from  the  defendant.  This  convei"sation  was  offered  for  the  purpose 
of  proving  the  agency  of  Pond  in  respect  to  the  cattle  and  should 
have  been  received  for  such  purpose. 

It  is  further  sought  to  sustain  this  judgment  on  the  theory  that 
plaintiff  and  his  agent  Pond  knew  that  the  cattle  had  been  smug- 
gled. Before  they  were  owned  by  the  defendant  they  liad  been 
owned  by  one  Dougherty  who  smuggled  them  from  Canada.  While 
so  owned  by  Dougherty,  plaintiff  and  Pond  at  different  times  and 
independently  of  each  other  looked  at  them  with  a  view  to  purchas- 
ing them.  Dougherty  testified  that  he  at  that  time  told  both  of 
them  that  tlie  duty  had  not  been  paid.  Plaintiff  denied  any  knowl- 
edge of  this  latter  fact  and  also  testified  that  when  he  bought  the 
cattle  he  did  not  know  they  were  the  same  cattle  which  Dougherty 
once  had.  A  question  of  fact  thus  arose  as  to  whether  or  not 
plaintiff  knew  the  cattle  had  been  smuggled^ 
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Pond  was  not  a  witness,  and  Dougherty's  testimony  that  he  told 
Pond  of  the  non-payment  of  the  duty  is  uncontradicted.  It  is 
claimed  that  plaintiff  is  chargeable  with  this  knowledge  of  his  agent, 
Pond.  When  Dougherty  told  Pond  that  the  duty  had  not  been 
paid,  the  latter  was  not  plaintiff's  agent.  Whatever  information 
Pond  obtained  from  Dougherty  was  received  by  him  individually 
and  independently  of  plaintiff.  In  Slattery  v.  SchwannecTce  (118 
If .  Y.  543)  it  was  said  :  "  The  question  how  far  a  principal  is 
chargeable  with  notice  communicated  to  or  knowledge  acquired  by 
his  agent  in  another  transaction  at  another  time,  when  not  acting 
for  his  principal,  has  recently  received  consideration  in  this  court  in 
the  case,  of  Constant  v.  University  of  Rochester  (111  N.  Y.  604) 
and  the  principle  was  there  settled  that  the  knowledge  of  the  agent 
can  be  charged  to  the  principal  only  when  clear  proof  is  made  that 
the  knowledge  was  present  in  the  agent's  mind  at  the  time  of  the 
transaction  which  is  the  subject  of  consideration  by  the  court."  The 
Cojistant  case  is  also  an  authority  for  the  proposition  that  the  bur- 
den is  on  the  party  seeking  to  charge  a  principal  with  knowledge  of 
his  agent  acquired  by  the  latter  at  a  different  time  and  in  a  different 
transaction,  when  he  was  not  representing  the  principal,  to  show  by 
clear  and  satisfactory  evidence  that  the  knowledge  sought  to  be 
charged  to  the  principal  was  present  in  the  agent's  mind  at  the  time 
of  the  transaction  under  consideration  by  the  court.  From  the  evi- 
dence it  appeared  that  it  was  long  prior  to  tlie  sale  by  defendant 
when  Pond  negotiated  with  Dougherty  and  was  told  of  tlie  non- 
payment of  duty.  Dougherty  testified  that  the  cattle  were  then 
calves.  Plaintiff  testified  that  he  did  not  know  when  he  bought 
them  that  they  were  the  same  which  Dougherty  had.  They  had 
evidently  grown  and  changed  their  appearance.  If  plaintiff  did 
not  recognize  them  it  cannot  be  assumed  that  Pond  recognized 
them  when  he  acted  as  plaintiff's  agent,  or  that  he  then  had  in 
mind  the  information  wliich  Dougherty  had  given  him  long  prior 
thereto.  Under  the  authority  of  the  oases  above  cited  the  burden 
was  on  defendant  to  show  clearly  and  satisfactorily  that  there  was 
present  in  the  mind  of  Pond  when  the  sale  in  question  was  made 
the  knowledge  that  the  duty  had  not  been  paid,  and  such  knowl- 
edge on  his  part  under  the  evidence  here  produced  cannot  be  assumed 
as  matter  of  law. 
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The  judgment  and  order  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred  ;  Pabker,  P.  J.,  not  voting,  not  being  a  member  of 
this  court  at  the  time  this  decision  was  handed  down. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


Callanan  Road  Improvement  Company,  Kespondent,  v.  Village 
OF  Oneonta,  Appellant. 

Third  Department,  January  9,  1907. 

Contract  —  municipal  paving  contract  —  waiver  of  liquidated  damages 

for  delay. 

When  a  municipal  street  paving  contract  providing  for  liquidated  damages  for 
delay  by  the  contractor  in  completing  the  work  within  the  specified  time  also 
requires  the  municipality  to  furnish  the  curbing,  the  liquidated  damages  are 
not  recoverable  when  it  appears  that  the  curbing  was  not  furnished  so  as  to 
enable  the  contractor  to  perform  within  the  time  set.  Such  failure  of  the 
municipality  to  furnish  the  curbing  as  required  is  a  waiver  of  its  right  to 
liquidated  damages. 

Although  under  the  contract  it  may  be  incumbent  upon  such  contractor  to  sub- 
mit a  claim  for  delay  arising  by  reason  of  any  act  or  omission  of  the  munici- 
pality in  order  to  diminish  his  liability  for  liquidated  damages,  such  rule  does 
not  obtain  when  the  damages  are  waived  by  the  defendant. 

When  the  original  contract  contemplated  the  paving  of  the  street  as  it  then 
existed,  and  thereafter  the  municipality  proceeds  to  condemn  land  to  widen 
the  street,  the  provisions  as  to  the  time  of  performance  by  the  contractor  and 
for  liquidated  damages  do  not  apply,  for  the  increase  of  work  caused  by  the 
widening  of  the  street  was  not  originally  contemplated. 

A  party  seeking  the  strict  enforcement  of  the  penalty  in  a  contract  must  show 
himself  to  be  without  fault. 

Appeal  by  the  defendant,  the  Village  of  Oneonta,  from  a  judg- 
ment of  the  Supreme  Conrt  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  countj-  of  Otsego  on  the  4:th  day  of  Janu- 
ary, 1905,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  Otsego  Trial  Term,  the  jury  having  been  discharged. 

In  August,  1901,  plaintiff's  assignor  entered  into  a  contract  with 
the  defendant,  the  village  of  Oneonta,  to  pave  certam  parts  of 
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Main,  Chestnut  and  Broad  streets  in  said  village  and  to  set  the  curb- 
ing in  said  streets,  and  to  furnish  therefor  all  the  labor  and  material 
except  that  the  curbing  was  to  be  furnished  by  the  defendant.  By 
the  contract  the  work  was  to  be  completed  the  lirst  of  the  following 
November,  and  liquidated  damages  in  the  sum  of  fifty  dollars  were 
to  be  paid  by  the  contractor  for  each  day,  Sundays  and  holidays 
excepted,  after  the  said  1st  day  of  November,  1901,  during  which 
the  said  work  or  any  part  thereof  should  remain  unfinished.  There 
was  a  provision  in  the  contract  that  it  might  be  necessary  to  defer 
the  work  on  Chestnut  street  until  the  year  1902,  in  which  case  it 
was  agreed  that  notice  to  that  efiEect  would  be  given  to  the  con- 
tractor, which  notice  should  fix  the  time  during  the  year  1902 
within  which  the  work  on  Chestnut  street  should  be  performed,  and 
tliat  the  provisions  of  the  contract  should  apply  thereto  in  all 
respects  as  fully  as  though  constructed  during  the  year  1901. 
Notice  was  given  to  the  contractor  by  the  defendant  on  August  27, 
1901,  that  the  work  on  Chestnut  street  should  be  deferred  until  the 
year  1902  and  should  bo  begun  as  soon  as  April  20,  1902,  and  com- 
pleted by  June  20,  1902.  The  work  on  Main  and  Broad  streets 
was  not  completed  until  June,  1902,  and  the  work  on  Chestnut 
street  was  not  completed  until  August,  1902. 

The  defendant,  seeking  to  enforce  the  provisions  of  the  contract 
as  to  liquidated  damages  for  non-performance  of  the  work  within 
the  time  specified  by  the  contract,  deducted  from  the  contract  price 
$4,S00,  being  $50  a  day  for  ninety-six  days,  thirteen  of  which  were 
in  November,  1901,  forty-nine  of  which  were  after  April  16,  1902, 
for  delay  in  the  Main  and  Broad  street  work,  and  thirty-four  of 
which  were  after  June  21,  1902,  for  delay  in  the  Chestnut  street 
work.  By  what  method  defendant  fixed  the  number  of  days  and 
the  particular  days,  as  above  indicated,  is  not  material  to  this 
inquiry.  The  trial  court  disallowed  this  claim  for  liquidated  dam- 
ages. The  sole  controversy  here  relates  to  the  right  of  the  defendant 
to  enforce  such  claim. 

D^  W,  MiUer^  for  the  appellant. 

Page^  TuWy  d6  Ferria  \H.  D.  Hinman  of  counsel],  for  the 
respondent 
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Cochrane,  J. : 

In  Dannat  v.  Fuller  {120  N.  Y.  558). it  is  said:  "It  is  a  well- 
settled  rnle  that  where  one  party  demands  strict  performance  as  to 
time  by  another  party,  he  mnst  perform  on  his  part  all  the  condi- 
tions which  are  requisite  in  order  to  enable  the  other  party  to  per- 
form his  part,  and  a  failure  on  the  part  of  the  party  demanding 
performance  to  do  the  preliminary  work  required  in  order  to  enable 
the  other  party  to  complete  .his  within  the  time  limited,  operates  as 
a  waiver  of  the  time  provision  in  the  contract." 

In  Weeks y.  Little  (89  N.  T.  566)  the  head  note  is  as  follows: 
"  Where,  by  a  building  contract,  damages  for  delay  on  the  part  of 
the  contractor  to  perform  his  contract  within  the  time  limited  were 
fixed  and  liquidated,  and  the  work  contracted  for  could  not  be  com- 
pleted until  other  work  to  be  done  by  the  owner  was  finished,  held, 
that  a  failure  on  the  part  of  the  latter  to  finish  his  work  in  season 
to  enable  the  contractor  to  complete  his  contract  within  the  time 
specified  was  a  sufiicient  excuse  for  delay,  and  discharged  him  from 
liability  for  tha liquidated  damages;  and  this  although  some  work 
not  affected  by  the  delay  of  the  owner  was  not  completed  within 
the  time;  that  as  the  damages  were  payable  upon  a  failure  of 
entire  completion,  which  was  rendered  impossible  by  the  owner's 
act,  a  recovery  could  not  be  had  for  a  failure  which  she  made 
inevitable." 

In  the  present  case  it  appears  that  over  10,000  feet  of  new  curb- 
ing was  required  to  complete  the  work.  This  curbing  the  defend- 
ant by  its  contract  agreed  to  furnish.  It  furnished  less  than  3,500 
feet  prior  to  November  1,  1901,  the  time  fixed  for  the  completion 
of  the  work  on  Main  and  Broad  streets.  No  curbing  was  fur- 
nished for  Broai  street  prior  to  that  time.  Some  of  the  work  on 
Main  street  also  lacked  curbing  which  was  not  furnished  until 
1902.  No  part  of  the  contractor's  work  except  excavation  could  be 
performed  until  the  curbing,  where  new  curbing  was  used,  was 
furnished.  These  facts  were  proved  by  the  defendant's  engineer 
and  under  the  authorities  cited  establish  a  waiver  on  the  part  of  the 
defendant  as  to  the  provisions  for  liquidated  damages  so  far  as  the 
work  on  Main  and  Broad  streets  is  concerned.  Defendant  con- 
tends that  it  was  incumbent  on  the  contractor  to  subuiit  to  the 
defendant's  engineer  any  claim  for  delay  arising  by  reason  of  any 
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act  or  omi86ion  on  the  part  of  the  defendant  and  that  it  was  the 
province  of  such  engineer  to  adjudge  the  nnmber  of  days  the  work 
W88  delayed  by  re^on  of  such  fault  of  the  defendant.  That  would 
doabtless  be  required  under  this  contract  had  the  defendant  not 
waived  the  liquidated  damages.  That  was  the  purport  of  the 
decision  in  Phelan  v.  Mayor ^  etCy  of  New  York  (119  N.  T.  86), 
greatly  relied  On  by  defendant.  But  there  was  no  element  of 
waiver  in  that  case.  Such  requirement  is  only  necessary  for  the 
pnrpose  of  diminishing  the  contractor's  liability  for  liquidated  dam- 
ages and  is  of  no  consequence  when  such  damages  are  waived  by. 
the  defendant.  The  difficuHy  here  is  tliat  the  defendant  not 
merely  delayed  performance  of  the  contract,  but  made  performance 
thereof  impossible  within  the  specified  time. 

After  the  defendant  gave  to  the  contractor  notice  deferring  the 
work  on  Chestnut  street  until  1902  and  fixing  the  time  within  that 
year  during  which  the  work  should  be  performed  it  proceeded  to 
acquire  land  for  the  purpose  of  widening  such  street.  The  con- 
tractor began  work  on  Chestnut  street  May  29,  1902,  and  at  that 
time  the  village  was  still  engaged  in  the  process  of  widening  the 
street.  To  what  extent  the  street  was  widened  and  how  much 
additional  work  was  thereby  necessitated  does  not  appear.  But  it 
is  certain  that  additional  time  was  required  for  the  performance  of 
Buch  additional  work.  The  contract  between  the  parties  had  refer- 
ence to  the  streets  as  they  existed  at  the  time  such  contract  was 
made.  It  did  not  contemplate  tlie  widening  of  any  of  those  streets 
and  the  increased  work  resulting  therefrom.  The  contract  was 
that  the  contractor  should  by  June  20,  1902,  complete  the  work  on 
Chestnut  street  as  such  street  was  when  the  contract  was  made  and 
not  as  it  might  be  subsequently  changed  by  the  defendant.  The 
provisions  in  the  contract  as  to  liquidated  damages  certainly  do  not 
apply  to  Chestnut  street  changed  as  it  was  by  the  defendant  after 
the  contract  was  made  and  in  a  manner  not  therein  contemplated. 

There  is  no  claim  in  this  case  that  the  plaintiflE  aiud  its  assignor 
have  not  faitlif ully  performed  the  contract  except  as  to  the  time 
limits.  The  defense  rests  absolutely  on  nothing  save  that  it  is  "  so 
nominated  in  the  bond."  While  the  defendant  is  for  that  reason 
alone  entirely  justified  in  itg  claim,  and  il  would  be  the  duty  of  the 
courts  to  sustain  it  ,nevertheless  such  claim  is  highly  penal  in  its 
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characteristics,  and  wlienever  a  party  attempts  to  enforce  such  a 
claim  he  should  be  quite  certain  that  he  is  himself  without  fault 
and  has  fully  observed  on  his  part  the  requirements  of  his  contract. 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously   affirmed,   with  costs;   Parker,   P.  J., 
dissenting. 


The  Village  of  Wavi;rly,  Appellant,  v.  The  Waverly  Water 
Company  and  Others,  Respondents. 

Third  Department,  January  9,  1907. 

Eminent  domain — condemnation  of  existing  water  works  by  munici- 
pality —  when  consent  of  State  Water  Commission  not  necessary. 

Although  section  2  of  chapter  723  of  the  Laws  of  1905  requires  a  municipal 
corporation  before  acquiring  lands  for  "new  or  additional  sources  of  water 
supply  "  to  submit  maps  to  the  State  Commission  and  procure  its  approval, 
the  requirement  applies  only  to  proceedings  to  condemn  lands  for  new  or  addi- 
tional sources  of  water  supply.  The  statute  has  no  application  where  a 
municipality  seeks  to  condemn  a  fully  equipped  and  established  system  of 
water  works  which  has  theretofore  furnished  the  local  supply. 

It  seems,  that  one  of  the  main  objects  of  said  statute  is  to  protect  municipalities 
and  the  inhabitants  thereof  from  encroachment  by  other  municipalities. 

Appeal  by  the  plaintiff.  The  Village  of  Waverly,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  office  of  the  clerk  of  the  county  of  Tioga  on  the  2dday  of  July, 
1906,  pursuant  to  an  order  entered  in  said  clerk's  office  on  the  11th 
day  of  June,  1906,  denying  the  plaintiff's  application  for  a  judg- 
ment condemning  tlie  water  system  belonging  to  the  defendant,  the 
Waverly  Water  Company,  and  dismissing  the  proceeding,  and  also 
from  the  said  order  upon  which  the  judgment  appealed  from  was 
entered. 

Frank  A,  Bell  [J/".  N.  Tompkins  and  Randolph  Horton  of 
counsel],  for  the  appellant. 

Frederick  E,  HawkeSj  for  the  respondent  Waverly  Water 
Company. 
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Reynolds^  Stanchjield  cfe  Collin  \^Frederich  Collin  of  counsel], 
for  the  respohdent  Sawyer,  as  trustee. 

/.  B.  Floyd^  for  the  respondent  Goff. 

Cochrane,  J. : 

The  Waverly  Water  Company  is  the  owner  of  a  fully  equipped 
and  established  plant  whereby  for  a  long  time  it  has  supplied  the 
village  of  Waverly  with  water  for  domestic  purposes  and  for  the 
ordinary  purposes  of  such  a  village, municipality.  Such  plant  con- 
sists of  the  appropriate  franchises,  lands,  dams,  easements,  pipes, 
mains,  reservoirs,  hydrants  and  other  property  essential  and  perti- 
nent to  a  water  supply  established  and  maintained  for  the  purpose 
of  supplying  the  needs  and  requirements  of  the  village  of  Waverly. 

By  this  proceeding  the  village  seeks  to  condemn  and  take  over 
said  existing  plant  in  its  entirety  and' in  precisely  the  same  form  in 
which  it  now  exists  and  has  long  been  maintained  for  the  use  of 
the  village.  The  proceeding  was  dismissed,  as  stated  in  the  order 
appealed  from,  "  upon  the  ground  that  said  plaintiff  failed  and  neg- 
lected to  take  the  proceeding  and  to  comply  with  chapter  723  of  the 
Laws  of  the  State  of  New  York  for  the  year  1905  and  to  procure 
the  consent  of  the  State  Water  Supply  Commission  as  in  said  Act 
required."  The  sole  question  now  before  us,  therefore,  is  wliether 
said  act  applies  to  the  present  proceeding. 

The  act,  after  creating  a  commission  to  be  known  as  the  State 
Water  Supply  Commission,  declares  in  section  2  thereof  as  follows: 
"  No  municipal  corporation  or  other  civil  division  of  the  State,  and 
no  board,  commission  or  other  body  of  or  for  any  such  municipal 
corporation  or  other  civil  division  of  the  State  shall,  after  this  act 
takes  effect,  have  any  power  to  acquire,  take  or  condemn  lands  for 
any  new  or  additional  sources  of  water  supply  until  it  has  first 
submitted  the  maps  and  .profiles  therefor  to  said  commission,  as 
hereinafter  provided,  and  until  said  commission  shall  have  approved 
the  same." 

It  thus  appears  that  the  point  of  this  controversy  is  whether  the 
object  sought  to  be  obtained  by  this  proceeding  constitutes  a  con- 
demnation of  lands  "  for  any  new  or  additional  sources  of  water  sup- 
ply "  within  the  meaning  of  said  statute.  We  are  of  the  opinion  that 
App.  Div.— Vol.  CXVII.        22 
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the  statute  has  no  application  to  a  situation  such  as  is  here  presented 
and  that  it  was  unnecessary  for  the  plaintifiE  to  procure  the  consent 
of  the  State  Water  Supply  Commission. 

A  careful  perusal  of  the  statute  convinces  us  that  a  fully  equipped 
water  plant  which  is  and  has  been  used  for  supplying  a  village  with 
water  as  in  the  present  case  is  not  a  "new  or  additional"  source  of 
supply  contemplated  by  the  statute.  The  requirement  as  to  the 
submission  to  the  Commission  of  maps  and  profiles  seems  to  be 
inapplicable  to  such  a  case.  The  3d  section  of  the  act  seems  to 
contemplate  tlie  appropriation  of  a  water  supply  new  in  the  sense 
that  it  has  been  before  unused.  It  is  not  existing  but  "  proposed 
reservoirs  and  other  works,"  not  profiles  of  existing  aqueduct  lines 
and  flow  lines  of  water  but  profiles  of  such  lines  of  water  "  when 
impounded,"  which  are  required  to  be  submitted  to  the  Commis- 
sion. And  throughout  the  section  there  was  evidently  in  the  legis- 
lative mind  the  idea  of  the  construction  and  equipment  of  a  system 
theretofore  unused  and  not  a  mere  change  of  ownership  of  a  system 
already  established  and  in  complete  working  order. 

It  cannot  be  doubted  that  one  of  the  main  objects  of  the  statute 
was  to  protect  municipalities  and  the  inhabitants  thereof  from 
encroachments  by  other  municipalities.  This  is  apparent  from  the 
provisions  in  section  3  of  the  act  that  the  Commission  shall  deter- 
mine whether  the  proposed  plans  "  are  just  and  equitable  to  the 
other  municipalities  and  civil  divisions  of  the  State  affected  thereby 
and  to  the  inhabitants  thereof,"  and  that  the  Commission  may  make  . 
such  modifications  in  the  proposed  plans  "  as  it  may  deem  necessary 
to  protect  the  water  supply  and  the  interest  of  any  other  munici- 
pal corporation,  or  other  civil  division  of  the  State,  or  the  inhabit- 
ants thereof,  or  to  bring  into  cooperation  all  municipal  corporations, 
or  other  civil  divisions  of  the  State  which  may  be  affected  thereby." 
Of  course  such  object  could  find  no  application  to  the  present  case. 
And  while  this  beneficial  purpose  of  the  act  is  by  no  means  the 
only  object  souglit  to  be  obtained  thereby  it  is  not  apparent  how  in 
a  case  like  the  present  any  beneficent  result  can  be  accomplished  by 
subjecting  the  proceeding  to  the  requirements  of  the  act. 

The  only  question  here  is  whether  the  property  of  the  Waverly 
Water  Company  shall  continue  to  be  owned  by  such  company  or 
whether  the  ownership  shall  be  changed  to  the  village  of  Waverljr. 
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It  is  the  same  property  which  is  to  be  used  in  the  same  manner  for 
the  benefit  of  the  same  people  and  for  the  same  purposes.  It  is  a 
matter  of  no  consequence  to  the  State  at  large  or  to  any  civil  divi- 
sion of  the  State  or  to  any  of  the  inhabitants  thereof  save  to  the 
parties  to  this  proceeding  whether  this  water  shall  continue  to  be 
fnmished  by  the  Waverly  Water  Company  or  whether  it  shall  be 
furnished  in  the  same  manner  and  for  tlie  same  purposes  and  to  the 
same  extent  by  the  village  of  Waverly.  If  the  village  were  seek- 
ing to  acquire  any  land  or  rights  which  had  not  already  been 
acquired  by  the  respondent  company  for  the  purposes  of  water 
supply  a  different  question  would  exist.  But  as  the  only  question 
involved  is  a  proposed  change  of  ownership  of  an  existing  system 
and  not  the  acquisition  of  any  other  rights  the  statute  does  not 
apply. 

It  may  be  said  that  this  construction  of  the  statute,  in  view  of  the 
fact  that  it  only  applies  to  municipal  corporations  and  civil  divisions 
of  the  State,  would  permit  the  acquisition  of  a  new  water  supply  by 
a  person  or  corporation,  which  in  turn  might  be  immediately  taken 
over  by  a  municipality,  and  that  tlius  the  statute  would  be  circum- 
vented. That  is  doubtless  true,  and  the  Legislature,  recognizing  the 
frailty  of  the  statute  in  this  particular,  amended  it  in  the  following 
year  (Laws  of  1906,  chap.  415)  so  as  to  make  it  applicable,  not  only 
to  municipal  corporations  and  other  civil  divisions  of  the  State,  but 
also  to  individuals  and  other  corporations.  While  this  amendment 
does  not  affect  this  proceeding,  it  reflects  light  on  the  purpose  and 
meaning  of  the  statute. 

The  judgment  and  order  must  be  reversed. 

All  concurred  ;  Parker,  P.  J.,  not  sitting. 

Judgment  and  order  reversed,  without  costs,  and  proceeding 
remitted  ito  the  Special  Term  for  further  action. 
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William  E.   Weed,  Appellant,   and   Florence   J.   Steenbitrgh 

Kespondent,  Who  Bring  This  Suit  on  Behalf  of  Themselves  and 

of  All  the  Other  Stockholders  of  The  First  National  Bank  of 

Saratoga  Springs,  N.  Y.,  Situated  Similarly  with  Themselves,  v. 

The    First    National    Bank  of  Saratoga   Springs,  N.  Y., 

Appellant,   Impleaded   with   William    B.    Gage    and    Others, 

Respondents. 

Third  Department,  January  9,  1907. 

Parties —Joinder  of  plaintiffs  by  consent  —  motion  by  one  plaintiff  to 
bring  in  new  defendant  —  protection  of  coplaintiff  against  costs. 

When  in  a  stockholder's  action  against  the  directors  of  a  bank  for  malfeasance,  a 
plaintiff  has  been  brought  in  by  consent  of  the  parties,  the  intervening  plain 
tiff  is  entitled  to  the  same  rights  and  privileges  as  the  original  plaintiff 
Hence,  when  the  intervening  plaintiff  moves  to  bring  in  a  new  defendant, 
which  motion  is  opposed  by  the  original  plaintiff,  the  court  in  its  discretion 
may  decide  between  the  conflicting  interests  of  the  coplaintiffs  and  bring  in 
the  defendant,  if  he  is  a  proper  party. 

But  under  such  circumstances  the  plaintiff  who  objects  should  be  secured  against 
costs  if  the  defendant  brought  in  be  successful,  and  the  moving  party  should 
be  required  to  give  a  bond  to  indemnify  him. 

Appeal  by  the  plaintiff  William  R.  Weed  and  by  the  defendant, 
The  First  National  Bank  of  Saratoga  Springs,  N.  Y.,  from  an  order 
of  the  Supreme  Conrt,  made  at  the  Albany  Special  Term  and 
entered  in  the  oflSee  of  the  clerk  of  the  county  of  Saratoga  on  the 
13th  day  of  July,  1906,  granting  a  motion  made  by  the  plaintiff 
Florence  J.  Steenburgh  that  Willard  Lester  be  made  a  party 
defendant  in  this  action. 

£ilffar  r.  BracTcett  [Walter  P.  Butler  of  counsel],  for  the 
appellant  William  R.  AVetxl. 

Clarence  B.  Kilmer  [  Walter  P.  Butler  of  counselj,  for  the 
appellant  The  First  National  Bank  of  Saratoga  Springs. 

Lewis  E.  Carr^  for  the  respondent  Florence  J.  Steenburgh. 

John  Z.  Ilenning  [Marcus  T.  Hun  of  counsel],  for  the 
respondents  William  B.  Gage  and  others. 
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Cochrane,  J. : 

The  action  was  originally  instituted  by  William  E.  Weed  as  sole 
plaintiff.  Thereafter,  Florence  J.  Steenbargh  was,  by  order  of  the 
court  on  her  own  motion,  permitted  to  intervene  as  a  party  plain- 
tiff and  to  appear  as  such  plaintiff  by  her  attorney.  Such  order 
was  granted  without  opposition,  after  notice  to  the  original  plaintiff 
Weed.  From  the  papers  used  on  the  present  motion  it  appears 
that  it  was  made  "  upon  the  consent  of  the  respective  parties." 

The  propriety  of  such  order,  granted  as  it  was  without  objection 
by  the  original  plaintiff,  cannot  here  be  questioned.  That  such  an 
order  may  lead  to  friction  between  plaintiffs  as  a  result  of  their 
uncongeniality,  or  because  of  divergent  motions  as  to  the  manner  in 
which  the  litigation  should  be  conducted,  is  demonstrated  by  the 
present  controversy.  It  is  also  apparent  that  such  a  dual  relation- 
ship of  coplaintiffs  may  lead  to  confusion  in  practice  worse  con- 
founded. But  those  are  arguments  which  should  have  been  directed 
against  the  order  of  intervention.  The  status  as  a  coplaintiff  of  the 
respondent  Steenburgh  having  been  judicially  fixed  with  the  prac- 
tical consent  of  the  original  plaintiff,  such  intervening  plaintiff  is 
now  entitled  to  the  same  rights,  privileges  and  consideration  to 
which  she  would  be  entitled  had  she  jointly  with  the  plaintiff  Weed 
originally  instituted  the  action  with  his  consent  and  co-operation. 

Viewed  from  this  standpoint,  the  question  as  to  the  propriety  of 
bringing  in  another  person  as  a  party  defendant  resolves  itself  into 
a  proper  exercise  of  discretion  by  the  Special  Term  in  an  effort  to 
subordinate  as  much  as  possible  the  internecine  warfare  between 
the  coplaintiffs  to  their  common  interests,  and  to  make  such  a  dis- 
position of  the  question  as  will  best  subserve  those  interests. 

The  plaintiffs  as  stockholders  of  the  defendant  bank  seek  to 
maintain  the  action  for  the  benefit  of  the  bank  and  all  its  stock- 
holders to  recover  of  certain  directors  of  the  bank  for  losses  claimed 
to  have  been  sustained  by  reason  of  their  alleged  negligence  and 
malfeasance  as  such  directors.  The  proposed  defendant  Lester  was 
also  a  director^  and  is  claimed  by  the  plaintiff  Steenburgh  to  be 
liable  in  this  action.  Hence  this  motion  on  the  part  of  such  plain- 
tiff to  bring  in  Lester  as  a  defendant,  which  motion  is  resisted  by 
the  other  plaintiff  Weed. 

The  court  will  not  on  this  motion  consider  whether  a  cause  of 
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action  exists  against  the  proposed  defendant.  That  question  must 
be  determined  in  the  usual  way  after  the  action  shall  be  at  issue  as  to 
'him.  Suffice  it  to  say  that  it  may  be  desirable  in  the  interests  of 
the  stockholders  generally  that  Lester  should  be  a  defendant  On 
the  other  hand,  it  is  not  apparent  Iiow  the  plaintifE  Weed  can  be 
prejudiced  by  the  presence  of  Lester  as  a  defendant,  except  by  the 
possible  contingency  of  costs  in  case  Lester  should  be  successfnl  in 
the  litigation.  The  discretion  of  the  Special  Term  was  not  improp- 
erly exercised,  except  that  the  plaintiff  Weed  shoald  have  been  pro- 
tected against  such  costs.  A  plaintiff  who  seeks  to  force  on  his 
coplaintiff,  against  the  protest  of  the  latter,  a  litigation  with  a  party 
not  already  identified  with  the  action  should  be  willing  to  assume 
responsibility  for  the  costs  of  such  litigation  if  unsuccessful. 

The  order  should,  therefore,  be  modified  by  requiring  the 
respondent  Steenburgh  to  give  to  the  appellant  Weed  a  bond  to  be 
approved  by  a  justice  of  the  Supreme  Court,  to  protect  said  Weed 
against  all  costs  which  may  be  awarded  in  favor  of  the  proposed 
defendant,  and  as  thus  modified  affirmed,  without  costs.  Unless 
the  resj^ondent  .Steenburgh  complies  with  this  modification  within 
twenty  days  the  order  must  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

All  concurred,  except  Smith,  J.,  who  voted  for  reversal ;  Parkeb 
P.  J.,  not  sitting. 

Order  modified  by  requiring  the  respondent  Steenburgh  to  give 
to  appellant  Weed  a  bond,  to  be  approved  by  a  justice  of  the  Supreme 
Court,  to  protect  said  Weed  against  all  costs  which  may  be  awarded 
in  favor  of  the  pro{x>sed  defendant,  and  as  thus  modified  affirmed, 
without  costs.  Unless  the  respondent  Steenburgh  complies  with  ! 
this  modification  within  twenty  days  the  order  nmst  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  denied,  with  j 
ton  dollars  costs.  \ 
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Lucius  H.  Washburn,  Appellant,  v.  Harriet  D.  Graves  and 
J.  Edward  Poole,  as  Administrators,  etc.,  of  Margaret  Kilbourn, 
Deceased,  Respondents. 

Third  Department,  January  9,  1907. 

Bill  of  particulars  —  counterclaim   char^ixig   real    estate   agent  with 
making  personal  profit  —  pflurticulars  of  counterclaim  required. 

The  plaintiff,  an  attorney  at  law,  sued  as  assignee  of  a  deceased  attorney  to 
recover  moneys  expended  for  the  benefit  of  the  client's  real  estate.  As  a 
counterclaim  the  defendants  alleged  that  the  plaintiff  and  his  assignor  were 
copartners  and  rendered  services  as  agents  in  leasing  real  estate  and  collecting 
the  rents,  and  that  without  authority  had  equipped  portions  of  the  realty  with 
furniture  and  leased  the  same,  and  personally  appropriated  th<it  portion  of  the 
rent  coming  from  the  lease  of  the  furniture,  etc.  The  plaintiff  denied  all 
knowledge  of  the  matters  alleged  in  said  counterclaim  and  asked  a  bill  of 
particulars  thereof. 

Eeld,  that  a  bill  of  particulars  should  be  required. 

Appeal  by  the  plaintiff,  Lucius  II.  Washburn,  from  an  order  of 
the  Supreme  Court,  made  at  the  Albany  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Albany  on  the  29th  day 
of  August,  1906,  denying  the  plaintiff's  motiQu  for  a  bill  of 
particulars. 

The  complaint,  among  other  things,  alleges  that  one  Hiram  L. 
Washburn,  now  deceased,  who  was  an  attorney  and  counselor  at  law, 
between  January  3,  1902,  and  February  1,  1904,  paid  to  Margaret 
Kilbourn,  defendants' intestate,  and  disbursed  for  her  beneiit  and  for 
tlie  benefit  of  her  real  estate  $2,567.90,  which  payments  and  dis- 
bursements with  the  respective  dates  thereof  are  fully  set  forth  in 
an  itemized  schedule  constituting  a  part  of  tiie  complaint ;  that  no 
part  thereof  has  been  paid  except  $2,056.48,  leaving  due  and  owing 
from  said  Margaret  Kilbourn  $511.42.  The  complaint  also  alleges 
the  assignment  to  plaintiff,  also  an  attorney  and  counselor  at  law,  of 
the  said  cause  of  action  by  the  personal  representatives  of  said 
Hiram  L.  Washburn,  deceased. 

As  a  counterclaim  to  said  cause  of  action  the  defendants  allege 
that  said  Hiram  L.  Washburn  and  the  plaintiff  were  copartners  and 
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as  such  copartners  rendered  services  as  agents  of  said  Margaret  Kil- 
bourn,  deceased,  in  leasing  her  real  estate  and  collecting  and  paying 
over  rents,  and  that  "  said  plaintiff  and  his  said  copartner,  between 
the  years  1900  and  September  7,  1904,  in  violation  of  their  contract 
with  intestate  and  for  their  private  advantage  and  gain,  unknown 
to  intestate,  equipped  or  partially  equipped  portions  of  said  realty 
and  premises  with  household  furniture  and  leased  the  same  in  con- 
nection with  said  premises  and  as  a  part  thereof  to  divers  persons 
upon  an  understanding  with  such  persons  that  a  portion  of  the  rent 
paid  was  to  be  applied  for  the  use  of  said  furniture  and  the  balance 
for  the  use  of  said  premises ;  tliat  in  furtherance  of  said  plan  the 
sums  so  agreed  upon  as  for  use  of  said  furniture  were  collected  by 
plaintiff  and  his  said  copartner,  or  one  of  them,  and  applied  to  his 
or  their  personal  profit,  without  the  consent  of  intestate,  to  the  dam- 
age and  injury  of  the  defendants'  intestate  in  the  sum  of  $500.00," 
and  also  "  that  in  furtherance  of  said  plan  for  a  personal  and  pri- 
vate gain  in  the  leasing  of  said  furniture,  the  plaintiff  and  his  said 
copartner,  or  one  of  them,  disposed  of  certain  household  furniture 
belonging  to  said  intestate  and  located  in  said  premises  and  under 
their  charge,  without  the  consent  of  the  intestate,  of  the  value  of 
$450.00  for  the  nominal  sura  of  $18.40,  or  thereabouts,  to  her 
damage  $431.60." 

The  plaintiff  in  his  moving  affidavit  denies  in  detail  all  knowledge 
respecting  any  of  the  matters  alleged  in  said  counterclaim,  and  it 
appears  from  such  affidavit  that  he  is  ignorant  of  all  facts  pertaining 
to  the  same.     No  opposing  affidavits  were  submitted. 

Plaintiff  asked  for  a  bill  of  particulars  specifying  "the  particular 
articles  of  household  furniture  alleged  to  have  been  leased  by  plain- 
tiff and  his  said  copartner ;  the  names  of  the  persons  it  is  claimed 
paid  moneys  pursuant  to  the  alleged  understanding  that  a  portion 
of  the  rent  was  to  be  received  for  the  use  of  said  furniture,  and  the 
proportion  or  amount  of  the  rent  so  applied,  and  of  the  amount  of 
rent  so  alleged  to  have  been  collected,  and  the  particular  days  and 
times  of  the  collection  or  receipt  of  said  alleged  amount,  and  also 
the  particular  articles  of  household  furniture  alleged  to  have  been 
gold  as  aforesaid,  with  the  respective  values  of  such  articles,  together 
with  the  day  or  days  of  such  sale  and  the  name  or  names  of  the 
person  or  persons  to  whom  the  same  was  sold." 

Digitized  by  LjOOQ IC 


Washburn  v.  Graves.  345 

App.  Div.]  Third  Department,  January,  1907. 

J,  S.  Frost  [of  counsel],  for  the  appellant. 
N.  B.  Spalding^  for  the  respondents. 

Cochrane,  J. : 

The  counterclaim  alleges  deception,  imposition  and  wrong  dealing 
by  plaintiflE  and  his  copartner  for  a  period  of  nearly  four  years  while 
acting  in  a  fiduciary  capacity  for  the  defendants'  intestate.  These 
allegations  are  in  the  most  general  terms  and  convey  very  little,  if 
any,  information  as  t(J  the  precise  facts  constituting  such  malfeas- 
ance save  the  general  statement  thereof.  Plaintiff  in  his  reply  and 
in  the  moving  affidavit  denies  all  knowledge  concerning  the  same. 
His  copartner,  for  whose  misdeeds  equally  with  his  own  he  is 
sought  to  be  held  liable,  is  dead,  and  whatever  information  may  have 
been  possessed  by  the  copartner  is  not  available  to  plaintiff.  Defend- 
ants do  not  plead  their  inability  to  furnish  the  desired  particulars. 
In  the  absence  of  opposing  affidavits  it  must  be  assumed  that  they 
can  readily  furnish  the  sanie.  It  may  very  well  be  that  the  instances 
of  wrongdoing,  if  any,  alleged  in  the  counterclaim  were  committed 
by  the  deceased  copartner  of  plaintiff  without  the  knowledge  of  the 
latter,  and  the  latter  should  be  apprised  in  detail  of  the  facts  con- 
cerning the  same  which  are  within  the  defendants'  knowledge.  It 
would  be  manifestly  unjust  to  require  the  plaintiff  to  go  to  trial  on  such 
sweeping  and  comprehensive  charges  of  business  obliquity  and  long- 
continued  petrified  integrity  on  the  part  of  himself  or  his  deceased 
copartner,  without  apprising  him  more  fully  of  the  nature  of  such 
charges.  Justice  and  propriety  require  the  defendants  to  comply 
with  the  plaintiff's  demand  for  a  bill  of  particulars.  The  particu- 
lars asked  for  amount  to  little  more  than  a  detailed  description  of 
the  wrongful  contracts  which  the  defendants  claim  were  made  to 
the  prejudice  of  their  intestate.  If  those  contracts  were  in  writing 
and  in  defendants'  possession  plaintiff  would  clearly  be  entitled  to 
copies  thereof.  Being  oral  it  is  equally  proper  that  defendants 
slionld  furnish  detailed  particulars  concerning  tlie  same. 

The  order  must  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  granted,  without  costs. 

All  concurred ;  Parker,  P.  J.,  not  sitting. 
Order  reversed,  with    ten  dollars  costs  and  disbursements,  and 
motion  granted,  without  costs. 
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Makgabet   Wells,     Respondent,    v.    Glens    Falls    Insueancb 
Company,  Appellant. 

Third  Department.  January  9,  1907. 

Insurance  —  action  on  fire  insurance  policy — defense  of  breach  of  war 
ranty  in  application  —  erroneoua  exclusion  of  evidence  showing 
knowledge  of  danger  from  incendiarism. 

When,  in  an  a|)plication  for  fire  insurance,  the  insured  in  answer  to  a  ^juestion 
as  to  whether  she  had  any  reason  to  fear  incendiarism  answered  no,  and  the 
defense  in  an  action  on  the  policy  is  that  ihat  representation  was  untrue,  it  is  error 
to  refuse  to  admit  evidence  to  show  that  the  husband  of  the  insured  prior  to 
the  insurance' had  told  her  about  fires  on  the  farm  started  by  a  particular 
person  and  had  talked  with  her  about  fires  from  time  to  time.  While  sach 
evidence  might  not  be  conclusive  it  is  reversible  error  to  exclude  it  as  it  bore 
directly  on  the  issue. 

Appeal  by  the  defendant,  the  Glens  Falls  Insurance  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  St.  Lawrence  on 
the  5th  day  of  March,  1906,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  St.  Lawrence  Trial  Term,  the  case  having 
been  taken  from  the  jury  by  consent  at  the  close  of  the  evidence. 

Malhy  <k  Lucey  [/>.  B,  Lucey  of  counsel],  for  the  appellant 

Willis  J,  Fletcher  [Ledyard  I\  Hale  of  counsel],  for  the 
respondent. 

Cochrane,  J. : 

This  is  an  action  on  a  policy  of  fire  insurance  issued  by  the 
defendant  May  21,  1902,  covering  a  barn  on  plaintiffs  farm  in  the 
town  of  Norfolk,  St.  Lawrence  county,  N.  Y.  The  barn  was 
destroyed  by  fire  October  20,  1903.  The  defense  is  a  breach  of 
warranty  in  respect  to  representations  concerning  the  subject-matter 
of  the  insurance  made  by  plaintiff  in  her  application  therefor. 

Plaintiff  has  owned  the  farm  since  the  year  1830.  Before  that 
and  before  her  marriage  her  husband  resided  thereon.  All  the 
time  it  was  owned  by  his  wife  down  to  the  time  of  the  insurance  in 
question  he  managed  the  farm  for  her  as  her  agent    As  such  agent 
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lie  made  application  for  such  insurance.  He  gave  to  the  defend- 
ant's agent  the  information  on  which  tlie  policy  was  issued.  From 
gnch  information  tlie  latter  wrote  the  answers  to  the  questions  in  the 
blank  form  of  the  application  used  by  the  defendant.  Such  appli- 
cation when  thus  filled  out  was  taken  to  the  plaintiff  by  her  husband, 
signed  by  her,  and  returned  by  mail  to  the  defendant's  agent.  One 
of  the  questions  contained  in  this  application  was,  "  Have  you  any 
reason  to  fear  incendiarism  ? "  It  was  answered  negatively  by  the 
plaintiff. 

The  defendant  was  not  permitted  to  show  at  the  trial  what  the 
plaintiff's  husband  said  to  her  shortly  before  this  insurance  with" 
reference  to  fires  which  had  been  set  on  the  farm  by  a  particular 
individual  who  was  named  ;  nor  to  show  by  another  witness  that  he 
had  talked  with  plaintiff  about  fires  from  time  to  time  in  the  last 
twenty  years.  It  is  impossible  to  tell  to  what  this  excluded  testi- 
mony would  have  led.  After  the  court  had  sustained  objections  to 
it  the  defendant  was  not  required  to  persist  in  offering  other  testi- 
mony of  the  same  kind.  The  orderly  and  seemly  conduct  of  the 
trial  required  the  defendant  to  desist  once  the  court  had  clearly 
indicated  that  such  testimony  was  inadmissible.  While  the  excluded 
testimony  might  not  have  been  conclusive  or  even  important  no  such  , 
assamption  can  be  ma<^e.  It  should  have  been  admitted  that  its 
importance  might  have  received  due  consideration. 

Whether  the  plaintiff  had  reason  to  fear  incendiarism  was  a 
material  inquiry.  If  she  had  reason  for  such  fear  she  had  falsely 
answered  an  important  question,  had  given  the  defendant  inac- 
curate information,  and  her  policy  was  unenforcible.  The  excluded 
testimony  bore  vitally  on  this  issue  and  such  exclusion  constitutes 
reversible  error.  {Dordey  v.  GUns  Falls  Insurance  Company^  184: 
N.  X,  107.) 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred  ;  Parker,  P.  J.,  not  sitting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 
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In  the  Matter  of  tlie  Application  of  William  C.  Taylor, 
Appellant,  for  a  Peremptory  Writ  of  Mandamus  Requiring  the 
Citizens'  National  Bank  of  Saratoga  Springs,  N.  Y.,  Respond- 
ent, to  Allow  an  Inspection  of  Its  Books  and  Records. 

Third  Department,  January  9,  1907. 

Ck>rporation — mandamuB  by  stockholder  to  obtain  iiiBpection  of  books— 

when  writ  refused. 

A.  stockholder  is  entitled  to  mandamus  to  obtain  an  examination  of  the  corporate 
books  only  when  necessary  in  aid  of  his  stock  interests.  But  where  the  infor- 
mation is  sought,  not  for  the  benefit  of  the  stock  interest,  but  to  secure  infor- 
mation in  aid  of  a  suit  by  a  stockholder  against  directors  personally  for  deceit 
and  to  recover  damages  sustained  by  reason  of  a  false  report  published  by 
them  whereby  he  was  induced  to  become  a  stockholder,  the  writ  will  be 
refused. 

Appeal  hy  the  petitioner,  William  C.  Taylor,  from  an  order  of 
the  Supreme  Court,  made  at  the  Saratoga  Special  Tenn  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Saratoga  on  the  30th 
day  of  December,  1905,  denying  the  petitioner's  application  for  a 
peremptory  writ  of  mandamus. 

Edgar  T.  Brackett^  for  the  appellant. 

Nash  Mockwood^  for  the  respondent. 

Order  affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice  Henry 
T.  Kellogg  at  Special  Term.  All  concurred  ;  Pabkeb,  P.  J.,  not 
sitting. 

The  following  is  the  opinion  delivered  at  Special  Term : 

Kellogg,  J. : 

This  is  an  application  for  a  writ  of  mandamus  to  compel  the 
Citizens'  National  Bank  of  Saratoga  Springs  to  exhibit  its  books  and 
papers  to  William  C.  Taylor,  a  stockholder. 

A  stockholder  may,  for  a  proper  purpose,  obtain  by  a  mandamus 
an  examination  of  the  corporate  books.  {Matter  of  Steinway, 
159  N.  Y.  250.)  The  writ  will  not  be  granted  for  the  purpose  of 
enabling  a  stockholder,   by   showing  financial  embarrassment,  to 
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force  tlie  corporation  into  the  hands  of  a  receiver  through  action 
by  the  Attorney-General.  {Matter  of  Pieraon^  44  App.  Div.  215.) 
Nor  to  show  an  improper  loan  by  its  officers,  in  order  to  compel 
the  parties  to  make  good  in  case  of  a  deficit.  {People  ex  rel.  McElr 
wee  V.  Produce  Exchaiige  Trust  Co,^  53  App.  Div.  93.)  Before  a 
stockholder  may  have  the  writ,  he  must  establish  that  "  it  is  neces- 
sary for  him  to  have  the  information  in  order  to  properly  protect 
his  interest  in  the  corporation."  {Matter  of  Latimer^  75  App. 
Div.  522.) 

Thus  it  will  be  seen  that  the  writ  is  granted  only  on  behalf  of 
a  stockholder  considered  as  such  and  in  proper  aid  of  his  stock 
interest  only.  Wherever  information  concerning  the  management, 
conduct  and  control  of  the  corporation  is  necessary  for  the  protec- 
tion of  such  stock  interest  its  revelation  will  be  compelled ;  but 
where  the  information  is  sought,  not  for  the  benefit  of  an  owner's 
stock  interest,  but  to  assist  him  in  matters  personal  to  himself,  and 
wholly  apart  from  such  interest,  the  writ  should  not  be  granted. 

This  applicant  seeks  information  to  aid  him  in  a  suit  in  deceit 
against  three  directors  of  ^  banking  corporation,  brought  to  recover 
damages  sustained  by  reason  of  a  false  report  published  by  them 
whereby  he  was  induced  to  become  a  stockholder  and  incurred  loss. 
Confessedly  this  is  the  purpose  of  the  application.  It  is,  therefore, 
not  as  a  stockholder,  but  as  a  plaintiff  in  a  suit  against  individuals 
not  affecting  the  management,  conduct  or  control  of  the  corporation, 
that  he  demands  this  writ.    It  should  be  denied  to  him. 

Motion  denied,  with  costs. 


John  Connor,  Appellant,  v,  Edgar  W.  Philo,  Respondent. 

Third  Department,  January  18,  1907. 

Trial— complaint  stating  action  on  contract  and  for  conversion  —  proof 
of  action  on  contract  wsmrants  recovery  —  Code  Civil  Procedure,  section 
549,  subdivision  4,  construed. 

Where  a  complaint  contains  a  statement  of  facts  constituting  an  action  upon  con- 
tract which  is  sustained  by  proof  at  trial,  a  recovery  is  authorized  although  the 
complaint  also  contains  allegations  of  tort. 

Thus  when  the  complaint  sets  out  a  contract  of  employment  and  a  breach  thereof 
by  the  defendant,  and  also  that  the  defendant,  as  a  contractor,  was  to  receive 
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compensation  under  liis  contract  and  to  pay  labor  from  the  proceeds  and  that 
the  defendant  refused  and  neglected  to  pay  the  plaintiff  from  the  funds 
received  but  wrongfully  converted  and  disposed  of  such  funds  to  his  own  use. 
the  plaintiff  upon  establishing  the  facts  supporting  the  action  for  breach  of  con- 
tract is  entitled  to  recover,  even  though  there  be  insufficient  proof  of  the 
allegations  of  conversion. 
Subdivision  4  of  section  549  of  the  Code  of  Civil  Procedure,  providing  when  in  an 
action  upon  contract  the  complaint  alleges  fraud,  the  plaintiff  cannot  recover 
unless  he  prove  the  fraud  on  trial,  does  not  apply  to  actions  in  Justices'  Courts 
but  relates  only  to  actions  in  the  Supreme  Court,  the  City  Court  of  the  city 
of  New  York  or  to  a  County  Court. 

Appeal  by  the  plain tiflF,  John  Connor,  from  a  judgment  of  the 
County  Court  of  Washington  county,  entered  in  the  office  of  the 
clerk  of  said  county  on  the  15th  day  of  September,  1906,  reversing 
a  judgment  of  a  justice  of  tlie  peace  of  the  town  of  Greenwich  in 
favor  of  the  plaintifif,  entered  on  the  19th  day  of  May,  1906. 

The  allegations  of  the  complaint  are  as  follows : 

First  That  the  plaintiff  was  employed  by  the  defendant,  and 
rendered  services  for  said  defendant  from  the  30th  day  of  Septem- 
ber, 1901,  to  the  1st  day  of  May,  1902,  at  the  agreed  compensation 
of  $1.25  per  day ;  and  that  the  defendant  is  justly  indebted  to 
said  plaintiff  in  the  sum  of  $174.89  remaining  unpaid  and  due  to 
said  plaintiff  for  said  services,  together  with  interest  thereon  at 
three  per  cent,  amounting  to  $195.89  in  all. 

Second,  That  during  the  time  above  mentioned  defendant  was 
under  contract  with  the  Salem  Electric  Light  and  Power  Company, 
by  the  terms  of  which  contract  said  defendant  was  to  operate  and 
to  pay  for  the  labor  employed  in  the  operation  of  the  plant  of  said 
company,  located  at  East  Greenwich,  N.  Y.,  and  was  to  receive  as 
compensation  and  pay  for  said  labor  from  the  proceeds  of  the  com- 
mercial or  private  lighting  done  by  said  company  in  the  village  of 
Salem,  N.  Y. ;  that  the  labor  of  plaintiff  above  described  was  per- 
formed for  defendant  upon  the  plant  of  said  company  and  in  the 
operation  of  said  plant. 

Third,  That  said  defendant  did  receive  the  proceeds  of  said 
private  or  commercial  lighting  above  mentioned  as  compensation 
for  his  services  and  for  the  payment  of  the  services  rendered  by 
plaintiff  to  defendant  as  herein  set  forth;  and  that  defendant  has 
refused  and  neglected  upon  plaintiff's  demand  to  pay  plaintiff  from 
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the  funds  so  received  for  the  payment  of  said  plaintiflF,  and  has, 
being  then  in  the  possession  of  said  f  nnds  for  that  purpose,  wrong- 
fully and  unlawfully  converted  and  disposed  of  said  funds  to  his 
own  use ;  that  by  reason  of  said  wrongful  acts  of  defendant  the 
plaintiff  has  sustained  damage  in  the  sum  of  $195.89. 

Wherefore,  plaintiff  demands  judgment  against  said  defendant  in 
the  sum  of  $195.89,  together  with  the  costs  of  this  action. 

On  the  trial  in  the  Justice's  Court  the  plaintiff  recovered  a  judg- 
ment for  the  amount  claimed.  On  appeal  to  the  County  Court  this 
judgment  was  reversed,  and  from  such  judgment  of  reversal  the 
plaintiff  has  appealed. 

EraJcine  C.  Rogers^  for  the  appellant. 

Robert  N.  Wilson^  for  the  respondent. 

Chester,  J. : 

The  County  Court  was  of  the  opinion  that  the  trial  in  the  Jus- 
tice's Court  had  proceeded  on  the  theory  that  the  action  was  one 
for  conversion  and  not  upon  a  contract.  If  that  supposition  was 
correct  the  reversal  was  right,  as  no  cause  of  action  in  tort  was 
proven.  But  we  are  unable  to  see  from  this  record  that  the  action 
was  tried  solely  as  one  for  conversion.  The  complaint  in  the  first 
paragraph  states  a  complete  cause  of  action  upon  contract.  This 
cause  of  action  was  supported  by  sufficient  proof  upon  the  trial.  It 
is  true  that  in  the  other  paragraphs  of  the  complaint  an  attempt  is 
made  to  state  a  cause  of  action  in  tort,  and  some  proof  upon  the 
trial  was  given  tending  to  support  such  a  cause  of  action,  but  much 
proof  tliat  was  apparently  offered  on  that  phase  of  the  case  was 
excluded  by  the  justice,  and  there  was  a  complete  failure  to  prove  a 
cause  of  action  in  tort.  The  action,  therefore,  appears  to  be  clearly 
within  that  class  of  authorities  which  hold  that  where  a  complaint 
contains  a  statement  of  facts  constituting  a  cause  of  action  upon  a 
contract  which  is  sustained  by  proof,  a  recovery  is  authorized, 
although  the  complaint  also  contains  allegations  of  a  tort.  {Fowler 
V.  Ahratm^  3  E.  D.  Smith,  1 ;  Conaughty  v.  Nichols^  42  N.  Y.  83 ; 
GoKn  V.  BeckKart,  63  Ilun,  333 ;  Dodge  v.  Eckert^  71  id.  257 ; 
Town  of  Oreen  Island  v.  WiUlamSy  79  App.  Div.  260 ;  Booth  v. 
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^lujlert,  105  id.  28i.)  The  allegations  of  tort  in  such  cases  are 
regarded  as  snrplusage. 

There  iiaving  been  the  allegation  and  proof  of  a  complete  cause 
of  action  upon  contract,  entirely  separate  and  distinct  from  the 
attempt  to  allege  and  prove  a  cause  of  action  in  tort,  we  think  the 
judgment  rendered  by  the  justice  wa£  authorized  and  should  not 
have  been  disturbed. 

The  provision  of  subdivision  4  of  section  549  of  the  Code  of  Civil 
Procedure,  cited  by  the  respondent,  has  no  bearing  on  the  question, 
as  that  relates  only  to  actions  in  the  Supreme  Court,  the  City  Conrt 
of  tlie  city  of  New  York  or  a  County  Court  (Code  Civ.  Proc.  §  3347, 
sn1)ds.  4,  5),  and  the  trial  here  was  in  a  Justice's  Court. 

The  judgment  of  the  County  Court  should  be  reversed  and  that 
of  the  Justice's  Court  affirmed,  with  costs  in  this  court  and  in  the 
County  Court  to  the  appellant. 

All  concurred  ;  Parker,  P.  J.,  not  sitting. 

Judgment  of  County  Court  reversed  and  that  of  Justice's  Court 
affirmed,  with  costs  in  this  court  and  in  the  County  Court  to  the 
appellant. 


William  H.  Fuller,  Respondent,  v.  The  Municipal  Telegraph 
AND  Stock  Company,  Appellant. 

Third  Department,  January  18,  1907. 

Oambling  contract  —  flctitiouB  transactioiiB  in  atock  —  when  purchaMr 
entitled  to  recover  moneys  advanced — evidence  of  agency  —  agent  as 
joint  tort  feasor  with  principal  —  settlement  of  agent  with  customers— 
when  assignee  of  claims  so  settled  not  entitled  to  recover. 

When  customers  of  an  alleged  broker  have  paid  money  as  margins  and  commis- 
sion for  the  purchase  of  stock  in  the  actual  belief  that  they  were  buying  the 
same,  they  are  entitled  to  recover  the  moneys  advanced  if  no  stock  was  actually 
bought  or  sold  by  the  broker  and  the  whole  transaction  was  merely  a  matter  of 
bookkeeping. 

When  it  is  a  question  as  to  whether  the  person  with  whom  the  orders  for  pur- 
chases and  sales  of  stock  were  placed  was  the  agent  of  the  defendant  operating 
a  branch  office  in  another  locality,  and  it  is  shown  that  the  moneys  received 
from  customers  were  deposited  by  the  alleged  agent  to  the  credit  of  thedefend- 
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ant  and  that  a  portion  of  the  commissions  was  paid  to  the  agent  *' as  his  fee" 
for  doing  business,  the  agency  is  established  and  the  defendant  is  liable. 
"  But  when  it  appears  that  the  agent  when  ending  his  relations  with  the  defendant 
transferred  the  accounts  of  certain  customers  without  expense  to  other  brokers, 
giving  them  a  receipt  from  the  new  brokers,  and  when  it  also  appears  that  the 
agent  settled  accounts  with  certain  customers,  such  transactions  are  not  effec- 
tive to  vest  the  agent  or  his  assignee  with  title  to  the  customers'  claims  against 
the  defendant. 

So,  too,  when  a  customer  has  been  transferred  by  the  agent  to  another  company 
with  his  assent  and  without  expense  and  has  received  from  that  company  all 
the  benefits  that  he  would  have  received  had  the  stock  been  purchased  when 
the  order  was  first  given,  he  has  suffered  no  damage  and  the  transaction  con- 
stituted an  adjustment  with  one  of  the  wrongdoers  and  bars  an  action  against 
the  other. 

But  customers  who  were  charged  new  commissions  by  the  agent  for  transferring 
them  to  the  new  company  and  who  have  received  no  moneys  from  that  com- 
pany, have  not  received  satisfaction  for  the  wrong  done  by  the  defendant  in 
obtaining  and  holding  their  moneys. 

Although  the  defendant's  books  show  that  its  agent  was  indebted  to  it  in  a 
large  sum  on  account  of  fictitious  purchases  made  through  the  agent,  such 
indebtedness  is  not  available  to  the  defendant  as  a  counterclaim. 

Extra  allowance  afiirmed. 

Appeal  by  the  defendant,  The  Municipal  Telegrapli  and  Stock 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Ulster 
on  the  6th  day  of  December,  1905,  upon  the  report  of  a  referee. 

John  A.  Delehanty  [i?.  Cady  Ilerrick  of  counsel],  for  the 
appellant. 

JaiTies  Jenkins  [John  A,  Stephens  of  counsel],  for  the 
respondent. 

Kellogg,  J. : 

The  manner  in  which  the  business  was  transacted  at  the  so-called 
broker's  office  at  Rondout,  and  at  the  defendant's  main  office  at 
Albany,  is  not  materially  diflferent  from  that  described  in  Ilaight 
V.  Haight  <&  Freese  Co.  (112  App.  Div.  475)  and  McCarthy  v. 
Meaney  (183  N.  Y.  190).  Here  there  were  no  sales  or  purchases 
of  stock  pursuant  to  the  orders  of  the  various  customers.  The  busi- 
ness of  those  offices,  so  far  as  the  plaintiff  and  liis  assignors  are  con- 
cerned, was  all  on  paper ;  tliey  were  simply  bookkeepers  and  not 
stockbrokers.  The.  plaintiff  and  his  assignors  actually  intended 
to  and  believed  they  were  buying  and  selling  stocks,  and  were 
'  App.  Dtv.— Vol.  CXVII.        23 
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paying  their  money  on  account  of  such  supposed  transactions. 
Otherwise  tlie  business  was  purely  fictitious.  Tlie  above  cases  show 
the  liability  of  the  defendant  if  it  is  established  that  Quincey,  the 
person  in  charge  of  the  Rondont  office,  represented  the  defendant 
so  far  as  to  make  it  liable  for  his  acts  in  receiving  the  moneys  of 
the  plaintiff  and  his  assignors  and  paying  them  over  to  it. 

It  is  unnecessary  to  discuss  all  the  evidence  bearing  upon  the 
question  of  the  liability  of  the  defendant  for  Quincey's  acts. 
Among  other  things,  the  evidence  tended  to  show  that  the  moneys 
received  from  the  plaintiff  and  other  customers  were  deposited  by 
Quincey  in  the  bank  to  the  credit  of  defendant ;  that  a  part  of  said 
moneys  consisted  of  a  commission  of  one-fourth  of  one  per  cent  on 
the  par  value  of  the  stock  for  buying  and  selling  the  stock,  and  that 
the  defendant  agreed  to  pay  Quincey  one-half  of  that  commission 
"  as  his  fee  "  for  doing  the  business.  There  was  sufficient  evidence 
to  justify  the  findings  that  the  defendant  is  liable  for  the  moneys 
received  at  the  Rondout  office. 

The  complaint  proceeds  upon  the  theory  that  the  plaintiflE  and  his 
assignors  paid  money  into  the  Rondout  office  as  margins  and  com- 
missions for  stocks  which  they  directed  to  be  bought  and  which 
stocks  were  wrongfully  reported  as  bought ;  that  the  stocks  were 
not  bought,  and  that  the  transaction,  so  far  as  the  defendant  was 
concerned,  was  simply  to  receive  the  money  on  account  of  a  series 
of  fictitious  entries  upon  its  books,  and  that  having  failed  to  perform 
its  contract  the  defendant  is  liable  to  the  plaintiff  for  the  moneys 
received,  with  interest  thereon. 

Among  the  claims  upon  which  recovery  was  had  were  the  Raf- 
ferty  claim  of  $1,038.88  and  the  Hiltebrant  claim  of  $253.68.  The 
plaintiff  cannot  recover  upon  either  of  these  claims.  When  cus- 
tomers "bought"  stocks  at  the  Rondout  office,  Quincey,  the  man- 
ager, gave  them  a  slip  stating  that  he  had  bought  the  stock  in  his  name 
for  their  account.  When  he  closed  his  relations  with  the  defend- 
ant he  put  one  of  these  customers,  without  expense  to  liira,  in  the 
Metropolitan  Stock  Exchange  in  Boston  for  the  same  stocks,  giving 
him  a  ticket  with  that  company  and  receiving  back  the  Quincey 
ticket.  The  other  customer,  when  Quincey  closed  his  relations  with 
the  defendant,  offered  to  settle  with  him  for  a  small  amount  and  he 
paid  it,  and  received  the  slip  previously  given.     These  facts  consti- 
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tute  the  alleged  assignment  of  these  claims.  It  is  evident  that  the 
business  as  conducted  by  Quincey  and  the  defendant  with  reference 
to  the  plaintiff  and  liis  assignors  was  illegal  and  both  Quincey  and 
defendant  were  liable  for  the  wrongful  acts.  There  can  be  no  real 
question  that  Quincey  knew  the  manner  in  which  the  defendant  car- 
ried on  its  business  and  that  the  transactions  so  far  as  he  and  the 
defendants  were  concerned  were  purely  bogus  and  existed  only  on 
paper.  Therefore,  when  he  substituted  one  company  for  the  other 
and  paid  one  customer  a  small  amount,  it  must  be  deemed  that  he 
was  settling  with  his  victim  for  the  wrong  done.  By  such  settle- 
ment he  obtained  no  title  to  any  claim  against  the  defendant. 
Quincey  could  not  recover  from  the  defendant,  and  his  alleged 
assignee  is  in  no  better  position. 

One  Wolff  had  paid  into  the  Rondout  oflBce  $770  margin  on 
account  of  the  purchase  of  stocks.  Quincey,  when  he  closed  his 
relations  with  the  defendant,  transferred  Wolff's  account  to  the 
Metropolitan  Company  and  he  was  carried  with  the  Metropolitan 
Company  for  several  weeks  for  the  same  stocks  without  expense  to 
him,  and  the  transaction  was  then  closed  and  Wolff  was  paid  $1,100. 
In  fact  he  received  from  Quincey  $1,100  on  account  of  the  $770 
which  he  had  paid  to  Quincey  and  on  account  of  tlie  same  transac- 
tions. After  Wolff  was  transferred  to  the  Metropolitan  Company 
he  was  informed  of  the  fact  by  Quincey  and  assented  to  it.  So  far 
as  Wolff  18  concerned  this  may  fairly  be  treated  as  one  transaction. 

It  does  not  appear  whether  the  transaction  between  Quincey  and 
the  Metropolitan  Company  was  an  actual  purchase  of  the  stock  or 
only  a  fictitious  paper  transaction.  However  that  may  be,  Wolff 
received  the  same  advantages  from  it  that  he  would  have  received  if 
Quincey  had  purchased  the  stock  when  the  order  was  first  given 
and  when  he  was  representing  the  defendant.  It  does  not,  therefore, 
seem  that  Wolff  has  suffered  any  damage  by  reason  of  the  fact  that 
Quincey  and  tlie  defendant  did  not  in  the  first  instance  purchase  the 
stock.  It  is  true  the  defendant  still  holds  his  money  without  con- 
sideration. But  it  received  it  under  such  circumstances  that  both 
it  and  Quincey  were  liable  for  it,  and  Quincey,  one  of  the  wrong- 
doers, reinstated  the  purchase  and  procured  for  Wolff  all  the  bene- 
fits intended.  He  received  every  benefit  an  actual  purchase  of  the 
stock  could  have  brought  him.    That  was  in  fact  an  adjustment  by 
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one  of  the  wrongdoers  for  the  wrong  done,  and  after  having  had  f nil 
satisfaction,  Wolff,  or  his  assignee,  cannot  now  proceed  against  the 
other  wrongdoer.  If  Quincey  had  remained  the  representative  of 
the  defendant  when  the  $1,100  was  paid  to  WolflF,  it  is  evident  that 
with  the  $1,100  in  his  pocket  WolflE  could  not  recover  of  the  defend- 
ant the  $770  which  it  had  received.  It  is  also  clear  that  if  an  action 
liad  been  brought  against  Quincey  after  this  account  was  transferred 
to  the  Metropolitan  Company,  the  transfer  and  the  receipt  by  the 
plaintiff  of  the  profits  of  the  transaction,  larger  than  the  original 
investment,  would  be  a  defense  so  far  as  Quincey  is  concerned.  If  a 
defense  to  Quincey  it  would  seem  to  be  a  defense  to  the  defendant, 
who  was  apparently  a  conspirator  with  him  in  obtaining  the  plaintiff's 
money. 

When  Quincey  closed  his  relations  with  the  plaintiff  several  other 
assignors  of  the  plaintiff  transferred  their  accounts  to  the  Metropoli- 
tan Company  tlirough  Quincey,  but  they  either  paid  the  regular 
commission  or  it  does  not  appear  how  they  were  reinstated,  and  it 
appears  that  no  moneys  were  received  by  them  from  the  Metropoli 
tan  Company ;  and,  therefore,  as  to  those  various  claims,  it  cannot 
be  said  that  the  parties  have  received  any  satisfaction  on  account  of 
the  wrong  done  by  the  defendant  in  obtaining  and  withholding 
their  moneys. 

Prior  to  the  times  mentioned  in  the  complaint,  and  at  the  time  of 
the  Northern  Pacific  corner,  the  sudden  drop  in  the  market  resulted 
in  entries  upon  defendant's  books  tending  to  show  that  Quincey  was 
indebted  to  it  in  a  large  sum,  which  indebtedness  was  on  account  ot 
purchases  made  by  the  assignors  through  Quincey,  and  these  paper 
transactions  are  now  urged  by  the  defendant  as  a  counterclaim.  It 
is  evident  that  if  defendant  is  liable  for  a  return  of  the  margins  on 
account  of  the  manner  in  which  it  did  its  business,  it  couid  ha\e  no 
legal  claim  for  non-payment  of  margins  on  similar  transactions.  It 
is  unnecessary,  therefore,  to  consider  the  evidence  which  tends  to 
show  that  the  defendant,  to  induce  the  assignors  to  continue  doing 
business  with  the  Rondout  ofKce,  agreed  to  wipe  the  slate  and  start 
anew.     The  defendant,  therefore,  had  no  counterclaim. 

The  case  is  a  long  and  complicated  one,  difficult  and  extraordinary, 
and  the  discretion  of  the  Special  Term  granting  an  additional 
allowance  of  costs  was  properly  exercised. 
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The  judgment,  therefore,  is  reversed  upon  the  law  and  the  facts, 
and  the  referee  discharged  and  a  new  trial  granted,  with  costs  to 
the  appellant  to  abide  tlie  event,  unless  plaintiff  within  twenty  days 
from  entry  of  order  stijl^ulates  to  modify  the  judgment  by  deducting 
therefrom  the  amount  recovered  on  account  of  the  Rafferty  claim, 
the  Hiltebrant  claim  and  the  Wolff  claim.  In  case  of  such  stipula- 
tion the  judgment  is  so  modified,  and  as  modified  is  affirmed,  without 
costs.    The  order  appealed  from  is  affirmed,  without  costs. 

All  concurred ;  Parker,  P.  J.,  not  sitting. 

Judgment  reversed  upon  law  and  facts,  referee  discharged  and 
new  trial  granted,  with  costs  to  appellant  to  abide  event,  unless  the 
plaintiff,  within  twenty  days  from  the  entry  of  order,  stipulates  to 
have  the  judgment  modified  as  per  opinion.  In  case  of  such  stipu- 
lation judgment  is  so  modified,  and  as  modified  unanimously  affirmed, 
without  costs.     Order  appealed  from  affinned,  without  costs. 


In  the  Matter  of  the  Application  for  Letters  of  Administration 
with  the  Will  Annexed  of  IIenry  A.  Sheldon,  Deceased. 

Third  Department,  January  18,  1907. 

Practice  —  undertaking  on  appeal  from  Surrogate's  Court  —  no  exception 
to  sureties  after  approval  by  surrogate  —  power  of  Appellate  Division 
to  perfect  appeal. 

An  undertaking  given  under  sections  2577  and  2581  of  the  Code  of  Civil  Pro- 
cedure on  an  appeal  to  the  Appellate  Division  from  a  decree  or  order  of  the 
surrogate  is  not  governed  by  section  1835  of  the  Code  of  Civil  Procedure  pro- 
viding for  the  justification  of  sureties.  Such  latter  section  relates  only  to 
appeals  to  the  Court  of  Appeals  and  is  not  applicable  to  the  Surrogate's  Court. 
Hence,  when  such  undertaking  has  been  filed  with  the  surrogate  and  has  been 
allowed  and  approved  by  him,  an  exception  to  the  sureties  is  not  well  taken, 
and  a  motion  to  perfect  an  app^l  under  section  1308  of  the  Code  of  Civil 
Procedure  will  be  dismissed. 

The  remedy,  if  sureties  are  insuflacient  or  become  insolvent,  is  to  apply  for  an 
order  requiring  a  new  bond  or  undertaking  or  additional  securities  as  the  case 
may  require. 

it  Ib  within  the  discretion  of  the  surrogate  whether  he  will  determine  the  suffi- 
ciency of  sureties  from  their  affidavits  of   justification  or  will  require  the 
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sureties  to  attend  and  be  examined  before  approving  the  undertaking.    He 
may  establish  rules  to  regulate  the  Justification  of  sureties  in  h]ax)wn  court 
The  Appellate  Diyision  has  power  to  permit  an  appellant  from  the  Surrogate's        \ 
Court  to  file  a  new  undertaking  or  do  any  other  act  necessary  to  perfect  an 
appeal. 

Motion  to  perfect  an  appeal. 

Taylor  Z.  ArviSy  for  the  appellant 

laaao  WeiUj  for  the  respondent. 

Sewell,  J. : 

This  is  an  application  to  perfect  an  appeal  under  section  1303  of 
the  Code  of  Civil  Procedure.     The  decree  or  order  from  wliich  the 
appeal  was  taken  was  entered  in  Surrogate's  Court  October  18, 
1906.     The  notice  of  appeal  was  duly  served,  and  an  undertaking 
approved  by  the  surrogate,  with  the  approval  indorsed  thereon,  was 
liled  in  the  surrogate's  oflBce  October  22,  1906.     The  undertaking        i 
was  executed  in  conformity  with  the  provisions  of  sections  2577 
and  2581  of  the  Code,  which  prescribe  the  form  of  an  undertaking        I 
to  perfect  an  appeal  from  Surrogates'  Courts,  and  accompanying  it       | 
was  an  affidavit  of  each  surety  to  the  effect  that  he  was  a  resident  of 
and  freeholder  witliinthe  State,  and  worth  twice  the  sum  specified 
in  the  undertaking,  over  and  above  all  his  debts  and  liabilities  and       i 
exclusive  of  property  exempt  by  law  from  levy  and  sale  under  an       \ 
execution.     On  November  1,  1906,  the  respondent's  attorney  caused 
a  notice  of  exception  to  the  sureties  to  be  served  on  the  appellant's 
attorney,  who  thereupon  made  a  motion  to  set  aside  the  exception. 
The  motion  was  denied  by  the  surrogate  on  the  ninth  day  of  Novem- 
ber, and  as  the  appellant  could  not  then  cause  the  sureties  to  justify 
before  the  surrogate  within  ten  days  after  the  notice  of  exception, 
and  the  respondent  claimed  the  undertaking  was  not  effectual  for 
any  purpose,  application  is  made  to  perfect  the  appeal  by  filing 
another  amdertaking. 

There  is  no  force  in  the  contention  of  the  respondent,  that  this 
court  has  not  the  power  to  permit  an  appellant  to  file  a  new  under- 
taking, or  to  do  any  other  act  necessary  to  perfect  an  appeal  from 
Surrogate's  Court.  That  power  is  expressly  given  by  section  1303 
of  the  Code  of  Civil  Procedure  to  the  court,  "  in  or  to  which  the 
appeal  is  taken,"  and  that  section  is  made  applicable  to  appeals  from 
Surrogates'  Courts  by  section  2575  of  the  Code. 
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We  can  find,  however,  no  authority  for  the  assnmption  of  coun- 
sel, that  the  filing  of  the  undertaking  already  given,  and  the  service 
of  the  notice  of  appeal,  did  not  perfect  the  appeal  herein. 

Section  1335  of  the  Code,  which  provides  for  the  justification  of 
the  sureties  in  an  undertaking  given  to  perfect  an  appeal  within  a 
certain  time  after  notice  of  filing  and  exception  thereto,  relates  to 
appeals  to  the  Court  of  Appeals  and  has  not  been  made  applicable 
to  appeals  from  Surrogates'  Courts. 

There  is  no  provision  in  chapter  18  of  the  Code,  which  provides 
a  complete  system  of  appeals  from  orders  and  decrees  made  in  Sur- 
rogates' Courts,  altogether  distinct  from  the  provisions  in  reference 
to  appeals  from  other  courts,  nor  is  there  included  within  any  sec- 
tion of  the  Code,  made  applicable  to  proceedings  in  Surrogates' 
Courts,  a  provision  wliich  requires  the  sureties  in  an  undertaking  or 
bond,  given  to  perfect  an  appeal  or  for  any  other  purpose,  to  attend 
before  the  surrogate  within  a  certain  time  and  be  examined  as  to 
their  sufficiency. 

From  the  absence  of  such  a  provision,  it  would  seem  that  the 
Legislature  intended  to  dispense  with  that  proceeding  in  respect  to 
all  bonds  and  undertakings  required  to  be  given  in  Surrogates' 
Courts,  and  that  the  sufficiency  of  the  sureties  therein  should  be 
determined  from  the  affidavits  of  justification  which  must  accom- 
pany such  instruments  and  be  subjoined  thereto.  (Code  Civ.  Proc. 
§  812.) 

That  such  was  the  intention  of  the  Legislature  is  also  apparent 
from  tlie  fact  that  express  provision  is  made  in  that  chapter  for  an 
ex  parte  approval  of  all  bonds  and  undertakings  prescribed  therein, 
and  the  approval  is  made  conclusive  proof  of  the  sufficiency  of  the 
sureties,  in  that  the  only  remedy  reserved  to  a  respondent  or  other 
person  interested,  if  the  sureties  are  insufficient  or  become  insolvent, 
is  to  apply  for  an  order  requiring  a  new  bond  or  undertaking  or 
new  or  additional  sureties  as  the  case  may  require.  (Code  Civ.  Proc. 
§§  1308,  2575,  2597.) 

There  is  no  intimation  of  a  justification  or  an  allowance  of  sure- 
ties after  the  undertaking  has  been  approved  and  filed  in  the  surro- 
gate's office.  On  the  contrary,  tliere  is  a  plain  and  explicit  declara- 
tion in  section  2581  of  the  Code  that  "  the  filing  of  a  proper  under- 
taking and  service  of  the  notice  of  appeal,  perfect  the  appeal." 
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Tliat  was  the  substance  and  effect  of  the  provisions  of  the  Revised 
Statutes  relating  to  appeal  from  Surrogates'  Courts,  from  which 
this  section  was  taken.    (2  R.  S.  66,  §  56 ;  Id.  610,  §  108.) 

It  is  a  matter  in  the  discretion  of  the  surrogate  whether  he  will 
determine  the  sufficiency  of  the  sureties  from  the  affidavits  of  justi- 
fication, or  whether  he  will  require  the  sureties  to  attend  before 
him  and  be  examined  touching  their  snfiiciency,  before  approving 
of  the  undertaking.  He  may  establish  a  rule  to  regulate  the  justi- 
fication of  sureties  in  his  own  court,  and  make  a  compliance  there- 
with a  condition  of  his  approval,  as  the  surrogates  of  the  county  of 
New  York  have  done  (Surrogate's  Rules,  16,  17) ;  but  after  he  has 
approved  of  an  undertaking  and  indorsed  his  approval  thereon,  it 
is  all  the  Code  requires.  There  is,  then,  a  strict  compliance  with 
its  provisions,  and  the  undertaking  is  effectual  for  all  the  purposes 
for  which  it  is  required. 

Obviously,  therefore,  the  appeal  herein  was  perfected  when  the 
appellant  served  her  notice  of  appeal  and  tiled  the  undertaking  in 
the  surrogate's  oflBce,  and  for  that  reason  the  application  is  denied, 
without  costs. 

All  concurred. 

Motion  denied,  without  costs. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  John  Palmer 
Deceased,  under  the  Acts  in  Relation  to  the  Taxable  Transfers 
of  Property. 

The  Comptroller  of  the  State  of  New  York,  Appellant ;  Rcfus 
K.  Palmer  and  Others,  as  Executors,  etc.,  of  John  Palmeb, 
Deceased,  Respondents. 

Third  Department,  January  18,  1907. 

Tax  —  gift  of  property  to  son  on  condition  that  he  provide  for  donor^i 
family  — when  transfer  made  in  contemplation  of  death. 

The  decedent,  being  ill  of  a  lingering  disease  which  affected  both  mind  and 
body,  about  three  months  prior  to  his  death  made  an  assignment  of  all  his 
property  to  a  son,  said  assifrnmcnt  being  attached  to  a  schedule  and  reciting 
that  the  son  has  "absolute  control  of  the  assets  herein  named.'     The  son 
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deposited  the  securities  assigned  in  a  safe  deposit  in  the  name  of  three  trustees, 
one  of  whom  was  himself,  the  other  two  being  the  persons  named  as  execu- 
tors of  the  father's  will.  In  a  proceeding  to  assess  a  transfer  tax  the  son  testi- 
fied that  it  was  mutually  understood  that  he  should  look  after  the  welfare  of 
his  mother,  brother  and  sister  in  the  same  manner  as  the  decedent  had  always 
done,  and  as  a  matter  of  fact  the  securities  after  the  donor's  death  were  divided 
among  his  wife  and  children  by  the  trustees.  The  decedent  also  transferred 
sayings  bank  accounts  so  as  to  stand  in  his  own  name  and  that  of  his  son 
"  payable  to  either  or  the  survivor  of  either."  The  son  in  making  affidavit  to 
the  amount  of  the  estate  in  the  matter  of  the  collection  of  an  inheritance  tax  at 
first  included  the  savings  bank  accounts,  but  thereafter  maintained  that  they 
were  included  in  ignorance  of  his  legal  right  thereto.    Upon  all  the  evidence. 

Held,  that  the  gift  was  in  trust  for  the  benefit  of  the  widow  and  next  of  kin  of 
the  donor  and  was  not  a  trust  for  the  benefit  of  the  donor  or  a  gift  absolute  to 
the  son; 

That  the  disposition  of  the  property  was  clearly  made  in  contemplation  of  death 
and  subject  to  a  transfer  tax; 

That  under  the  statute,  as  amended,  gifts  inter  vivos  if  made  in  contemplation  of 
death  are  subject  to  a  transfer  tax,  the  tax  not  being  restricted  to  gifta  causa 
mortis; 

That  as  attempts  to  evade  the  payment  of  a  transfer  tax  are  usually  secret,  cir- 
cumstantial evidence  may  be  sufficient  to  overbear  the  positive  testimony  of 
interested  parties  as  to  the  intention  of  a  disposition  of  the  property. 

(Per  Cochrane  and  Eellogo.  JJ.)  :  Under  the  circumstances  it  is  not  necessary 
to  hold  that  the  alleged  gift  was  made  in  contemplation  of  death.  The  pur- 
pose of  the  disposition  was  to  relieve  the  owner  from  the  care  and  manage- 
ment of  his  property  without  divesting  him  of  title  thereto  and  hence  the 
property  passed  under  the  will  of  the  decedent  and  was  taxable. 

Chester,  J.,  dissented. 

Appeal  by  the  Comptroller  of  tlie  State  of  New  York  from^  an 
order  of  the  Surrogate's  Court  of  the  county  of  Albany,  entered  in 
said  Surrogate's  Court  on  the  20th  day  of  July,  1906,  aflBrming  an 
order  entered  in  said  Surrogate's  Court  on  the  16th  day  of  April, 
1906,  fixing  and  assessing  a  tax  upon  the  transfers  of  property  of 
John  Palmer,  deceased,  under  the  law  relating  to  taxable  transfers 
of  property. 

John  Palmer,  of  Albany^  died  upon  the  15th  day  of  April,  1905, 
at  the  age  of  sixty-two  years.  He  had  been  in  the  War  of  the 
Kebellion,  and  from  injuries  received  in  said  war  he  had  gradually 
developed  a  disease  known  as  multiple  neuritis,  which  was  the  final 
cause  of  his  death.  About  eighteen  months  prior  to  his  death  his 
mind  began  to  weaken,  and  about  December  1,  1903,  he  went  to  a 
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Banitarium  at  New  York  for  treatment,  and  there  he  remained  about 
six  weeks.  He  then  returned  to  his  home  in  Albany,  where  he 
remained  until  he  died.  During  the  year  1904  he  was  somewhat 
improved,  and  in  the  summer  of  1904  he  was  in  suflSciently  good 
health  to  go  out  driving  every  day.  It  was  difficult  for  him  to  walk, 
but  he  was  not  confined  to  his  bed.  While  the  doctor  feared  that 
his  mental  faculties  would  gradually  weaken,  and  his  mind  perhaps 
give  way  entirely,  he  thought  his  physical  powers  would  remain 
sufficiently  unimpaired  to  allow  him  to  live  considerable  time, 
and,  perhaps,  several  years.  In  the  month  of  January,  1905,  he 
seemed  to  be  considerably  improved  and  in  fair  condition,  both 
mental  and  physical,  though  it  was  apparent  that  he  was  gradually 
weakening  both  physically  and  mentally.  This  was  one  of  his  best 
months  since  his  return  from  the  sanitarium.  Upon  the  10th  day 
of  January,  1905,  he  made,  without  consideration,  an  assignment 
of  all  of  his  property  to  his  son,  Rufus  King  Palmer.  The  assign- 
ment was  in  this  form  : 

"  John  Palmer,  Senior,  residing  at  728  Madison  avenue,  Albany, 
N.  Y.,  declares  that  this  is  a  schedule  of  his  assets  alphabetically 
arranged  and  assigned  to  his  son,  Rufus  King  Palmer,  and  that  the 
said  Rufus  King  Palmer  has  absolute  control  of  the  assets  herein 
named.  JOHN  PALMER." 

The  book  with  this  assignment  attached  was  delivered  to  Rufus 
Palmer.  No  counsel  was  called  in,  and  the  instrument  was  writ- 
ten out  by  the  decedent  personally.  Rufus  Palmer  swears  that  at 
no  time  was  anything  said  about  the  transfer  tax  or  evading  the 
transfer  tax.  Rufus  was  the  eldest  son  of  the  decedent,  and  for  a 
period  of  fifteen  years  Rufus  has  had  from  his  father  a  general 
power  of  attorney.  At  the  time  of  the  transfer  to  Rufus  he 
sweai-s  that  it  was  mutually  understood,  although  there  was  no 
actual  agreement  to  that  effect,  that  Rufus  should  properly  look 
after  the  welfare  of  the  mother,  brother  and  sister,  and  also  said 
decedent  in  the  same  manner  as  said  decedent  had  always  done. 

Upon  tlie  fourteenth  of  February  following  this  assignment 
Rufus  took  most  of  the  property  assigned  from  his  father's  box  and 
put  it  in  a  box  to  be  held  in  the  name  of  three  trustees,  himself, 
WilHam  S.  Hackett  and  Edward  G    Sherley,  with  provision  that 
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this  box  slioald  only  be  opened  in  the  presence  of  two  of  said  trus- 
tees. These  trustees  were  the  same  persons  mentioned  in  his 
father's  will  as  executors  and  trustees.  A  small  part  of  the  securi- 
ties in  his  father's  box,  to  wit,  the  sum  of  $15,000  or  $20,000  he 
allowed  to  remain  in  the  box,  claiming  that  he  did  not  accept  those, 
and  the  value  of  those  securities  has  been  inventoried  as  part  of  his 
father's  estate.  On  the  eighth  day  of  March,  at  liis  father's  request, 
some  slips  were  given  to  him,  and  he  directed  the  transfer  of  the 
bank  accounts  in  three  several  banks  to  be  transferred  to  an  account 
in  the  name  of  "John  Palmer  or  Rufus  K.  Palmer,  payable  to 
either  or  survivor  of  either."  From  the  securities  transferred 
upon  March  tenth  no  moneys  ever  came  back  to  the  possession  of 
John  Palmer.  They  were  all  collected  by  the  trustees  and  paid 
over,  a  part  to  Mrs.  Palmer,  the  wife  of  John  Palmer,  and  the 
remainder  divided  among  the  children  of  John  Palmer.  The  same 
proceeding  was  had  after  the  death  of  John  Palmer,  at  which  time 
the  balance  of  the  property  was  placed  in  this  trustee  box,  subject 
to  the  control  of  the  three  trustees.  Upon  January  tenth,  when 
the  assignment  was  made,  John  Palmer,  while  a  good  deal  crippled, 
did  not  expect  to  die  at  once,  and  was  even  talking  about  taking  a 
trip  to  Europe  in  the  spring.  He  stated  to  one  of  his  trustees  that 
the  management  of  his  property  was  getting  to  be  a  burden  to  him 
and  he  had  every  confidence  in  his  son  Kufus  to  whom  he  after- 
wards made  the  assignment.  After  the  death  of  John  Palmer 
Safus  Palmer  made  an  affidavit  in  the  matter  of  the  collection  of 
the  inheritance  tax,  in  which  he  stated  that  the  property  of  John 
Palmer  amounted  to  $84,000.  This  included  some  $64,000  which 
was  contained  in  the  three  bank  accounts  which  were  then  in  the 
name  of  John  Palmer  or  Rufus  Palmer,  as  before  specified.  He 
afterwards  explained  that  he  made  this  affidavit  without  discussing 
tlie  facts  with  his  counsel  and  understanding  that  the  peculiar  situa- 
tion of  those  accounts  made  them  estate  property  notwithstanding  the 
assignment  to  himself,  but  that  after  discussing  the  facts  with  his 
counsel  he  had  discovered  that  ho  was  the  absolute  owner  in  law  and 
that  the  said  $64,000  should  not  be  included  in  his  father's  estate. 
Upon  these  facts  the  surrogate  has  held  exempt  from  taxation  all 
the  property  transferred  to  Rufus  by  the  assignment  of  January  10, 
1905,  including  the  funds  in  the  three  bank  accounts  which  were 
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afterwards  placed  in  the  name  of  John  Palmer  or  Kuf as  Palmer. 
The  report  of  the  appraiser  was  confirmed  pro  forma  and  upon 
appeal  the  pro  forrna  decree  was  affirmed,  and  from  the  order 
or  decree  of  affirmance  the  Comptroller  has  taken  this  appeal 
Farther  facts  appear  in  the  opinion. 

George  J,  Hatt^  2dy  for  the  appellant. 

Melvin  T.  Bender  and  Harold  J,  Ilinmah^  for  the  respondents. 

Smith,  J. : 

That  Euf  us  King  Palmer  took  the  property  under  this  assign- 
ment for  the  purpose  of  passing  the  property  to  the  widow  and 
children  of  John  Palmer  in  precise  accordance  with  the  plan  of  dis- 
tribation  in  the  will  of  John  Palmer  seems  to  me  of  irresistible 
inference.  With  a  widow,  two  sons  and  a  daughter,  John  Palmer 
never  gave  that  property  absolutely  to  his  son  Rufus.  Moreover, 
Euf  us  swears  upon  the  stand  that  there  was  an  understanding  which 
he  does  not  admit  amounted  to  an  agreement  that  he  would  take  care 
of  his  mother,  brother  and  sister  "  in  the  same  manner  as  *  *  * 
decedent  had  always  done."  From  the  date  of  the  transfer  upon 
January  tenth  until  the  time  of  John  Palmer's  death  not  one  act  of 
Kufus  in  the  handling  of  this  property  is  that  of  an  independent 
owner.  On  the  contrary,  every  act  is  in  accord  with  the  recogni- 
tion on  his  part  that  the  property  was  his  father's  and  that  the 
transfer  was  simply  a  means  to  accomplish  the  passing  of  the  prop- 
erty to  his  father's  heirs.  The  bank  accounts  remained  in  the 
name  of  his  father  until  his  father  directed  Eufus  to  give  to  him  a 
bank  slip  upon  which  he  directed  the  accounts  to  be  transferred  to 
"  John  Palmer  or  Rufus  K.  Palmer,  payable  to  either  or  survivor 
of  either."  This  fact  of  itself  is  not  without  significance  of  the  fact 
that  the  act  was  done  "  in  contemplation  of  *  *  *  death."  The 
securities  of  the  deceased  were  not  changed  from  the  safe  deposit 
box  of  John  Palmer  until  they  were  put  into  a  safe  deposit  box  in 
the  name  of  Rufus  Palmer,  William  S.  Hackett  and  Edward  G. 
Sherley,  who  happened  to  be  the  trustees  named  in  the  will  of  John 
Palmer.  These  securities  were  put  in  this  safe  deposit  box  under 
the  condition  that  they  could  be  drawn,  not  by  Rufus  alone,  bnt 
only  by  two  of  the  three  trustees.     The  exact  nature  of  that  trust 
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is  not  shown.  Upon  tliis  point  the  son  Rufus  is  evasive.  If  he 
made  the  trust  of  his  own  volition  it  is  inconceivable  that  he  should 
be  nnable  to  state  its  exact  terms.  If  the  trust  were,  however,  for 
the  purpose  of  carrying  out  the  provisions  of  the  will  of  Jolin  Pal- 
mer there  is  good  reason  why  tlie  exact  terms  of  the  trust  should 
not  here  bo  shown  and  the  respondents  are  the  only  ones  who  have 
the  power  of  showing  by  direct  evidence  just  the  extent  and  nature 
of  that  trust.  After  the  death  of  his  father  the  remaining  securi- 
ties belonging  to  the  estate  were  placed  in  the  same  trust  box 
although  they  must  be  administered  under  the  direction  of  the  trust 
contained  in  the  will.  Again,  all  income  collected  from  securities 
was  divided  by  Rufus  between  his  mother^  his  brother  and  sister, 
and  himself,  as  is  evident,  under  his  father^s  direction  either  under 
the  terms  upon  which  he  originally  took  the  property  or  at  the  time  of 
the  collection  of  the  moneys.  After  the  death  of  John  Paltner  Rufus 
Palmer  makes  affidavit  in  which  he  states  that  the  property  of  his 
father  amounts  to  $84,000  which  includes  these  three  bank  accounts 
which  had  been  placed  by  direction  of  his  father  in  the  name  of 
his  father  and  himself  "  Payable  to  either  or  survivor  of  either." 
The  inconsistency  of  the  position  that  these  bank  accounts  belonged 
to  the  father  and  that  the  rest  of  the  property  was  his  absolute  prop- 
erty did  not  appear  so  clearly  to  Rufus  as  it  did  afterwards  to  his 
connsel  who  advised  liim  that  the  property  under  the  assignment 
was  all  his  property  except  i^\e  small  amount  which  he  did  not 
accept  and  remove  from  his  father's  safe  deposit  box. 

It  may  be  that  John  Palmer  was  not  anticipating  immediate 
death.  He  had  been  sick,  however,  for  many  years  and  for  the  last 
fourteen  months  prior  to  the  making  of  this  assignment  he  had 
been  much  worse.  His  mind  was  affected  and  his  physical  infirm- 
ity increased.  That  he  was  contemplating  the  contingency  of  death 
when  he  made  this  transfer  seems  to  me  undoubted.  The  absolute 
transfer  with  the  secret  trust,  the  apparent  subsequent  direction  by 
him  of  the  estate,  the  grasp  that  he  still  held  upon  the  bank 
accounts,  the  transfer  of  the  securities  to  the  same  trustees  desig- 
nated in  his  will  before  his  death,  pass  beyond  suspicion  and  point 
unerringly  to  an  intent  upon  his  part  to  provide  for  the  passing  of 
his  estate  after  he  was  gone.  The  oniy  reason  assigned  by  these 
respondents  for  this  transfer  is  that  the  estate  had  become  a  burden 
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upon  him  and  as  he  had  full  confidence  in  Kiifus  he  wanted  to  pass 
it  over  to  his  hands.  This  reason,  however,  has  little  weight  when 
it  appears  that  for  fifteen  years  the  son  Eufus  in  whom  he  had  so 
great  confidence  held  a  general  power  of  attorney  and  could  with 
equal  force  have  accomplished  his  purposes  under  that  power  of 
attorney  as  under  the  formal  assignment  made.  If  this  order  of  the 
surrogate  stands,  a  man  facing  death  has  by  indirection  bequeathed 
his  property  and  evaded  payment  of  his  share  of  the  burden  of 
taxation.  As  against  just  such  transfers,  as  I  understand,  the  Legis- 
lature intended  to  provide  when  it  declared  subject  to  taxation 
transfers  made  in  contemplation  of  death. 

The  respondents  urge  certain  legal  objections  to  a  construction  of 
this  gift  as  made  in  contemplation  of  deatli.  That  the  gift  was  in 
form  inter  vivos  rather  than  caicsa  mortis  is  clearly  shown.  The 
delivery  of  the  inventory  with  the  assignment  thereupon  was  a  suf- 
ficient delivery  to  complete  the  gift.  That  the  gift  waa  in  trust  and 
not  to  E-uf us  absolutely  would  be  held  by  any  court,  wheresoever 
the  question  should  arise,  upon  the  testimony  of  Knfus  himself  and 
upon  his  subsequent  conduct,  which  gives  color  to  the  motive  of  the 
gift.  That  trust,  however,  was  not  a  trust  for  Jphn  Palmer  so  much 
as  it  was  a  trust  for  his  widow  and  next  of  kin  and,  therefore,  that 
trust  does  not  come  within  the  condemnation  of  the  trust  in  the 
case  of  Matter  of  Cornell  (170  N.  Y.  423)  or  the  case  of  Matter  of 
Brandreth  (169  id.  437). 

It  is  strenuously  urged,  however,  that  this  expression  *'  in  contem- 
plation of  *  *  *  death  "  under  the  authorities  refers  simply  to 
a  gift  caiLsa  mortis  and  does  not  include  a  gift  inter  vivos.  This 
contention  is  not  unsupported  by  authority.  Such  a  construction  was 
given  to  the  phrase  in  Matter  of  Seaman  (147  N.  Y.  76,  77).  In 
that  case,  however,  the  question  did  not  arise  in  the  same  way  as  ii 
is  here  presented.  It  was  not  necessary  there  to  decide  that  a  gift 
inter  vivos  made  before  death  and  for  the  purpose  of  avoiding 
the  payment  of  this  tax  would  not  bo  a  gift  in  contemplation  of 
death.  In  Matter  of  Edgerton  (35  App.  Div.  125),  Mekwin,  J.,  in 
our  own  court  seems  in  part  to  recognize  thi^  as  the  rule  of  law- 
Other  cases  in  the  Appellate  Division  may  be  cited  where^  in  the 
prevailing  opinion,  this  rule  of  construction  is  in  part  reHed  upon^ 
which  have  been  affirmed  in  the  Court  of  Appeals  witliQjat  opinion^ 
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bat  the  affirmance  in  the  Court  of  Appeals  was  not  in  any  case  a 
necessary  approval  of  this  construction  of  the  statute. 

On  the  other  hand,  in  Matter  of  Cornell^  decided  in  this  court 
and  reported  in  66  Appellate  Division^  169,  Mr.  Justice  Chasb,  in 
writing  for  the  court,  says :  "  If  a  transfer  of  property  is  made  for 
the  purpose  of  cheating  the  law  and  avoiding  payment  of  the  transfer 
tax,  it  may  well  be  that  a  gift  so  made,  although  absolute  and 
unconditional,  is  made  in  contemplation  of  death,  and  that  a  tax 
should  be  paid  thereon  although  the  grantor,  vendor  or  donor  may 
live  for  many  years  thereafter,  but  with  such  exception  the  rule 
fairly  to  be  deduced  from  all  the  authorities  is  that  the  words  ^  in 
contemplation  of  the  death '  refer  to  a  gift  causa  TnxyrtisP  While  this 
decision  was  reversed  the  construction  of  the  statute  thus  given  was 
not  overruled.  Under  chapter  713  of  the  Laws  of  1887  (amdg.  Laws 
of  1885,  chap.  483)  the  language  of  the  statute  (§  1)  provided  for  the 
taxation  of  gifts  **  intended  to  take  effect  *  *  *  after  *  *  * 
death."  This  language  was  construed  in  Matter  of  Edmards  (85 
Hun,  436)  to  include  gifts  causa  irwrtis.  In  1891,  however,  the 
statute  was  amended  to  make  subject  to  the  tax  also  transfers  '^  made 
in  contemplation  of  *  *  *  death."  (Laws  of  1891,  chap.  215, 
anidg.  Laws  of  1885,  chap.  483,  §  1,  asamd.  by  Laws  of  1887,  chap. 
713.)  If,  under  the  act  of  1887,  gifts  causa  mortis  were  taxable, 
it  would  seem  that  the  amendment  of  1891  intended  to  add  something 
to  the  statute.  To  hold  that  that  refers  alone  to  gifts  causa  mortis 
would  oe  to  hold  that  such  amendment  was  surplusage  and  added  noth- 
ing. This  is  the  view  taken  of  the  statute  in  Matter  of  BirdsaU  (22 
Misc.  Rep.  180),  wherein  Surrogate  Woodbury  holds  that  a  gift  inter 
vivos  made  for  the  purpese  of  avoiding  the  tax  was  taxable  under 
the  statute.  (See  Laws  of  1892,  chap.  169,  amdg.  Laws  of  1885, 
chap.  483,  §  1,  as  amd.  suj>ray  and  Laws  of  1892,  chap.  399,  §  1, 
subd.  3.)  *  This  decision  was  affirmed  in  the  fourth  department  in 
43  Appellate  Division,  624.  The  authorities  in  this  State  npon  this 
question  are  not  entirely  satisfactory.  In  Illinois,  however,  a 
similar  statute  has  been  construed  and  the  phrase  "  in  contemplation 
of  death  "  has  been  clearly  in tei*preted.  In  Jiosenthal  v  People 
(211  111.  309),  Mr.  Justice  Cartwrioht,  in  writing  the  opinion  of 

•These  statutes  were  revised  in  Tax  Law  (Laws  of  1896,  chap.  908)  §  220, 
•ttM.  3,  as  amd.  by  Laws  of  1897,  chap.  284.—  [Rkp. 
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the  court,  says:  "  A  gift  is  made  in  contemplation  of  an  event  when 
it  is  made  in  expectation  of  that  event  and  liaving  it  in  view,  and  a 
gift  made  when  the  donor  is  looking  forward  to  his  death  as  impend- 
ing, and  in  view  of  that  event  is  witliin  the  language  of  the  statute. 
With  that  understanding  of  the  law  there  is  no  doubt  that  the  gift 
in  this  case  was  made  in  contemplation  of  death.  The  preparation 
of  the  will  under  the  circumstances,  and  in  view  of  the  rapid  prog- 
ress of  the  disease,  is  strong  evidence  that  death  was  expected,  and 
no  other  moving  cause  than  the  expectation  of  death  is  apparent 
While  the  widow  and  physician  testified  that  the  deceased  did  not 
expect  to  die,  tliey  also  said  that  it  was  not  the  subject  of  conversa- 
tion at  all,  and  in  view  of  his  condition  it  is  a  fair  inference  that 
he  was  not  so  dull  of  comprehension  as  to  suppose  that  he  would  get 
well."  In  that  case  a  gift  inter  vivos  was  held  taxable.  The  same 
rule  is  held  in  Estate  of  Merrifield  v.  People  (212  111.  405),  where 
Mr.  Justice  Hand  writes :  "  It  is  said,  however,  by  appellants,  that 
a  transfer  of  property  made  without  consideration,  in  contemplation 
of  death,  is  a  gift  causa  mortis^  and  that  the  stipulation  is  that  the 
gift  was  absolute,  hence  it  could  not  be  a  gift  causa  mortis^  as  a  gift 
causa  mortis  is  conditioned  upon  the  death  of  the  donor.  A  gift 
causa  mortis^  strictly  speaking,  applies  only  to  personal  property, 
and  the  gift  is  defeated  if  the  donor  recovers.  In  this  case  the  sub- 
ject-matter of  the  transfers  was  both  real  and  personal  property,  and 
the  transfers  were  absolute,  and  not  upon  the  condition  that  they 
should  be  revocable  in  case  of  the  recovery  of  the  donor.  They 
were,  however,  made  in  contemplation  of  his  death.  They  fall,  there- 
fore, more  nearly  within  the  description  gifts  inter  vivos  made  in  con- 
templation of  death,  than  within  the  designation  gifts  causamortisP 
Finally,  the  respondents  contend  that  tlie  burden  of  proof  is  with 
the  Comptroller  to  show  that  this  gift  was  made  in  contemplation  of 
death  andHhat  the  only  positive  evidence  is  to  the  contrary  Efforts 
to  evade  the  law  are  secret  and  not  public.  Witnesses  are  not  called 
in  to  attest  them.  The  evidence  to  prove  the  same  must  of  neces- 
sity be  circumstantial  rather  than  direct  and  such  circumstantial 
evidence  may  overbear  the  positive  testimony  of  an  interested  party 
who  swears  to  the  contrary.  The  effect  of  this  transfer  is  to  pass 
the  property  to  the  next  of  kin  of  the  deceased  exactly  as  it  would 
have  passed  by  will  had  this  transfer  not  been  before  made.    There 
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is  no  moral  reason  wliy  this  property  elioiild  not  be  taxed  as  though 
the  property  had  passed  three  months  later  by  the  will  of  the 
deceased.  Courts  sliould  not  be  over  zealous  to  protect  an  estate 
from  taxation  and  to  sliield  parties  by  a  presumption  of  innocence 
where  no  other  rational  motive  for  a  transfer  is  shown,  and  no  reason 
appears  why  the  estate  itself  should  not  bear  its  just  proportion  of 
the  public  burden.  The  final  order  or  decree  of  the  surrogate 
should  be  reversed  on  the  law  and  facts,  and  the  matter  be  remitted 
to  the  surrogate  for  disposition  in  accordance  herewith. 

Kellogg  and  Cochrane,  JJ.,  concurred  in  result ;  Chester,  J., 
dissented  ;  Parker,  P.  J.,  not  sitting. 

Cochrane,  J.  (concurring) : 

I  concur  in  the  result.  I  do  not  think,  however,  that  it  is  neces- 
sary to  Iiold  that  the  ti*ansfer  in  question  was  made  'Mn  contempla- 
tion of  *  *  *  death "  within  the  meaning  of  the  Tax  Law. 
But  it  is  quite  clear  to  me  that  under  the  instrument  of  January 
10, 1905,  Hufus  King  Palmer,  the  son  of  the  decedent,  took  no  title 
to  the  property  therein  mentioned.  The  transaction  in  form  was 
suf&eient  to  constitute  a  gift  inter  vivos.  But  the  law  penetrates 
beneatii  tlic  surface  of  a  transaction  and  considers  not  its  form  but 
its  purpose.  That  purpose  is  correctly  indicated  by  Kufus  himself 
in  the  following  language  in  his  affidavit  taken  before  the  appraiser 
and  used  as  evidence  in  this  proceeding,  viz. :  "  To  relieve  himself  of 
the  burden  of  his  estate  in  view  of  his  illness  and  through  fear  that 
his  illness  might  be  a  lingering  one,  attended  by  weakened  mental 
capacity  which  might  incapacitate  him  to  look  after  his  own  and 
his  family's  welfare,  all  of  which  was  so  expressed  to  deponent  by 
said  decedent,  said  decedent  desired  to  and  did  transfer  to  deponent 
all  of  his  personal  property  absolutely  on  or  about  the  10th  day  of 
January,  1905."  The  evidence  clearly  shows  that  Rufus  was  to  be 
the  custodian  or  manager  of  the  property  and  that  the  transfer  to 
him  although  absolute  in  form  was  merely  for  the  accomplishment 
of  such  purpose.  He  was  already  acting  under  a  power  of  attor- 
ney. It  taxes  human  credulity  to  the  utmost  to  suppose  that  Gen- 
eral Palmer  intended  to  make  a  gift  of  this  large  proportion  of  his 
property  to  one  son  to  the  exclusion  of  his  widow  and  his  other 
App.  Div.— Vol.  CXYII.        24 
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children.  Sach  an  inference  is  inconsistent  with  the  provisioDS  of 
his  will  ratified  by  a  codicil  made  only  foar  montlis  prior  to  the 
instrument  of  January,  1905,  in  which  no'  such  purpose  is  disclosed. 
It  is  also  inconsistent  with  every  act  of  Kufus  after  the  transfer 
both  before  and  after  his  father's  death,  which  acts  are  confirmatory 
of  the  provisions  of  the  will  in  respect  to  the  disposition  of  the 
estate.  Buf us  would  find  it  extremely  difficult  under  the  evidence 
before  us  to  maintain  his  title  to  the  property  against  the  testa- 
mentary provisions  of  his  father.  It  is  unnecessary  to  give  rein  to 
the  imagination  to  reach  the  conclusion  that  a  gift  was  not  intended. 
It  requires  an  extremely  lively  imagination  to  reach  the  contrary 
conclusion.  The  deceased  did  not  intend  to  exclude  his  family 
from'  participation  in  his  estate  and  make  them  dependent  on  the 
bounty  or  liberality  of  one  member  thereof.  Having  due  regard  to 
the  form  of  the  transaction  nevertheless  the  actual  purpose  tliereof, 
as  clearly  indicated  by  the  evidence,  was  to  relieve  the  owner  of  the 
property  from  the  care  and  management  thereof  without  divesting 
himself  of  the  title  thereto.  Such  property,  therefore,  passed  under 
the  will  of  the  deceased  and  is  subject  to  the  tax. 

Kellogg,  J.,  concurred. 

Order  or  decree  of  surrogate  reversed  on  law  and  facts,  and 
matter  remitted  to  the  surrogate  for  further  disposition,  without 
costs. 


The  National  Bank  of  Newport,  Respondent,  v.  H.  P.  Snyder 
Manufacturing  Company,  Appellant. 

Fourth  Department,  January  23,  1907. 

Bills  and  notes  — when  question  as  to  whether  note  was  made  for 
accommodation  should  not  be  submitted  to  jury — manufacturing  cor- 
poration cannot  become  accommodation  party —  burden  of  proof  as  to 
good  faith  of  holder. 

When  in  an  action  upon  a  promissory  note  it  is  shown  without  dispute  that  the 
defendant,  a  manufacturing  corporation,  made  h  note  for  the  accommodation 
of  the  payee,  another  corporation,  and  that  the  notes  were  renewed  from  time 
to  time  by  the  pnyee,  which  always  paid  the  discount,  the  defendant  is  entitkd 
to  a  ruling  that  tha  paper  is  an  accommodation  paper  within  the  terms  of  the 
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Negotiable  Instruments  Law,  and  it  is  error  to  submit  that  question  to  the 
jury. 

When  in  an  action  against  a  manufacturing  corporation,  as  maker  of  a  note,  it  is 
established  that  the  note  was  made  for  the  accommodation  of  another,  the 
holder's  right  to  recover  depends  upon  whether  it  was  aware  of  the  vice  in  the 
note. 

When  an  individual  signs  a  note  as  an  accommodation  maker  or  indorser  for  the 
benefit  of  another  he  is  liable  to  a  subsequent  holder  for  value  although  the 
holder  knew  him  to  be  an  accommodation  party.  But  this  rule  does  not  hold 
in  the  case  of  a  manufacturing  corporation  which  has  no  power  to  bind  itself  as 
an  accommodation  party.  Hence,  in  an  action  against  a  manufacturing  cor- 
poration, which  is  conceded  to  be  an  accommodation  maker,  it  is  error  to  charge 
that  the  burden  is  upon  the  defendant  to  prove  that  the  plaintiff  knew  or  had 
reason  to  suspect  that  the  note  was  an  accommodation  paper.  Under  such 
circumstances  it  is  upon  the  holder  to  establish  the  bona  fldes  of  the 
transaction. 

Appeal  by  the  defendant,  the  II.  P.  Snyder  Manufacturing  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Herki- 
mer on  the  19th  day  of  January,  1906,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  2d  day  of 
January,  1900,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  tlie  minutes. 

Myron  G,  Bronner^  for  the  appellant. 
Robert  Forsyth  Little^  for  the  respondent. 

Spking,  J. : 

The  action  is  upon  a  promissory  note  for  $5,000  purporting  to  be 
executed  by  the  defendant,  a  domestic  corporation,  with  its  place  of 
business  in  the  city  of  Little  Falls,  in  the  county  of  Herkimer. 
The  note  was  made  payable  to  the  order  of  the  Newport  Knitting 
Company,  another  manufacturing  corporation  located  at  Newport, 
in  said  county,  and,  as  it  is  claimed,  negotiated  by  it  and  for  its 
benefit  with  the  plaintiff. 

Upon  a  prior  appeal  (107  App.  Div.  95)  a  new  trial  was  granted 
for  errors  in  the  exclusion  of  evidence  tendered  on  behalf  of  the 
defendant. 

In  1901  the  bank  held  four  notes,  of  $5,000  each,  which  it  had 
received  from  the  Newport  Knitting  Compan3^  One  of  these  notes 
was  executed  by  Homer  P.  Snyder,  who  was  a  director  in  both  of 
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these  corporations,  and  in  fact  three  men  —  Sheard,  Snyder  and 
Senior  —  composed  the  majority  of  the  directorate  of  each  company. 
The  bank  examiner  had  censured  the  plaintiflE  for  continuing  these 
four  notes  which  it  lield,  and  its  cashier,  in  a  conversation  with  Mr. 
Senior,  requested  that  the  note  executed  Jby  Homer  P.  Snyder 
either  be  paid  at  maturity  or  that  commercial  paper  be  substitated 
in  its  place.  Mr.  Senior,  thereupon,  promised  to  take  up  tlie  note 
and  present  in  its  place  the  note  of  the  defendant,  which  the  plain- 
tiff agreed  to  accept,  and  this  was  done.  The  note  was  carried  along 
by  renewals  until  July,  1903,  when  the  one  in  suit  was  given,  which 
is  the  last  of  the  series. 

The  evidence  shows,  without  dispute,  that  the  defendant  received 
nothing  whatever  for  this  note,  or  any  of  the  series.  It  became 
maker  to  accommodate  the  payee,  the  Newport  Knitting  Company, 
and  the  notes  were  renewed  along  from  time  to  time  at  the  instance 
of  the  payee,  and  the  discount  was  always  paid  by  it.  The  defend- 
ant, therefore,  was  entitled  to  the  ruling  that  the  note  was  accom- 
modation paper  within  the  terms  of  the  Negotiable  Instruraenta 
Law  (Laws  of  1897,  chap.  612,  §  55,  as  amd.  by  Laws  of  1898,  chap. 
33.6.) 

The  court  permitted  the  jury  to  determine  whether  the  note  was 
for  the  accommodation  of  the  knitting  company  against  the  pro- 
test and  exception  of  the  defendant,  and  this  submission  to  the  jury 
constituted  reversible  error. 

We  start,  therefore,  witli  the  fact  established  that  the  note  is  accom- 
modation paper,  and  the  other  element  necessary  to  a  recovery  is  to 
prove  that  the  plaintiff  was  not  aware  of  the  vice  in  the  note.    If  the 
story  of  Mr.  Senior  is  correct,  the  plaintiff  knew  that  Avhen  the  first         | 
of  the  series  of  the  notes,  of  which  the  note  in  suit  was  one,  was  I 

accepted  by  it,  the  real  party  in  interest  was  still  the  Newport 
Knitting  Company,  and  this  was  corroborated  to  some  extent  by  the 
fact  that  the  payee  continued  to  pay  the  discount  on  this  list  of 
notes  the  same  as  upon  the  one  for  which  it  was  a  substitute  and 
the  others  composing  the  $20,000  liability.  Mr.  Wooster,  the 
cashier  of  the  plaintiff,  in  his  narration  of  the  conversation  with 
Mr.  Senior,  testified  to  facts  indicating  that  the  plaintiff  believed 
that  the  note  was  ordinary  commercial  paper  owned  bj'  the  knitting 
company,  which  is  now  insolvent,  and  this  controversy  made  the 
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vital  qnestion  of  fact  the  good  faith  of  the  plaintiff  iu  accepting 
the  note. 

In  submitting  this  question  to  the  jury  the  court  said  that  the 
burden  was  upon  the  defendant  to  prove  that  the  plaintiff  knew  or 
had  reason  to  suspect  that  the  note  was  accommodation  paper 
when  it  accepted  it.  In  other  words,  that  the  burden  was  upon 
the  defendant  to  prove  this  fact  to  the  satisfaction  of  the  jury. 
That  is  not  the  rule  where  the  note  is  accommodation  paper. 
{Smith  v.  Weston^  159  N.  Y.  194,  198  et  9eq. ;  Yoahurgh  v.  Diefen- 
dorf^  119  id.  357,  364 ;  Citizens^  Banh  v.  Rung  Furniture  Co.y 
76  App.  Div.  471.) 

It  was  for  the  plaintiff  to  establish  the  horiafdes  of  the  trans- 
action. 

It  is  claimed  that  the  inter-relations  of  the  stockholders  at  least 
permit  the  inference  tliat  the  note  was  not  accommodation  paper. 
As  noted  above,  the  majority  of  the  board  of  directors  was  com- 
posed of  the  same  individuals  in  each  corporation,  and  the  major 
part  of  the  stock  of  the  two  companies  was  owned  by  the  same 
persons.  So  far  as  the  evidence  shows,  however,  there  does  not 
seem  to  have  been  any  interconnection  of  business  between  the 
two  companies  indicating  that  each  was  liable  for  tlie  obligations  of 
the  other  The  defendant  sold  machinery  to  the  knitting  company 
which  was  paid  for.  That  is  the  only  transaction  referred  to.  The 
companies  must  be  treated  as  distinct  entities  whatever  may  be  the 
composition  of  their  stockholders  or  directorship,  unless  tliere  is 
something  to  create  the  inference  that  they  were  in  fact  one  body 
in  dealing  with  the  plaintiff,  and  there  was  no  proof  of  any  such 
relationship. 

It  is  to  be  bonie  in  mind  that  the  defendant  in  this  case  is  a 
manufacturing  corporation.  When  an  individual  signs  a  note, 
either  as  maker  or  indorser,  for  tlie  benefit  of  anotlicr,  and  allows  it 
to  be  put  in  circulation,  he  is  liable  to  a  holder  for  ^alue  although 
such  holder  knew  him  to  be  an  accommodation  party.  (Neg.  Inst. 
Law,  §  55,  as  amd.  s^ipra  ;  National  Citizen^  Bank  v.  TopUtz^  81 
^pp.  Div.  593;  affd.,  178  N.  Y.  464.) 

But  a  manufacturing  corporation  has  no  power  to  bind  itself  as  an 
accommodation  party.  {Central  Banh  v.  Empire  Stone  Dressing 
Co.,  26  Barb.  23 ;  Bank  of  Genesee  v.  Patchin  Banky  13  N.  Y. 
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309 ;  National  Park  Bank  y.  German  Am.  M.  W.  <&  S.  Co.,  116 
id.  281.) 

So  tiiat  the  rale  adverted  to  does  not  obtain  in  this  case,  and  the 
plaintiff  must  show  both  that  it  was  a  holder  for  valae,  and  also 
that  it  did  not  know  the  accommodation  character  of  the  defendants 
signature. 

The  other  qnestion  discussed  in  the  brief  of  the  appellant's  counsel 
we  do  not  deem  it  essential  to  refer  to. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event 

All  concurred ;  "Williams,  J.,  in  result  only. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  the  appellant  to  abide  event. 


The  People  of  the  State  of  New  York  ex  rel.   Henry  C. 

Majich,  Respondent,  v.  Andrew  J.  Beam  and  George  O.  Fltnn, 

Surviving  Inspectors  of  Election  of  the  Village  of  East  Rochester, 

Appellants. 

Fourth  Department,  January  30,  1907. 

Elections  —  use  of  unofficial  ballot  unauthorized  —  mandamus  to  inspect- 
ors to  reconvene  and  certify  result. 

Tbr;  Election  Law  prohibits  the  use  of  unofficial  ballots  except  as  provide<l  in 
sections  89  and  107. 

When  it  appears  that  at  a  village  election  an  official  ballot  conforming  to  the 
stiitute  was  printed  and  used,  the  inspectors  of  election  are  without  authority  to 
issue,  poll  or  count  unofficial  ballots,  and  if  they  have  done  ,so,  mandamus  will 
issue  to  compel  them  to  reconvene,  return  the  unofficial  ballots,  correct  the 
statement  of  the  results  of  the  canvass  and  make  a  proper  certificate  of  the 
result. 

The  writ  will  issue  even  though  the  officials  elected  on  the  unofficial  ballot  have 
been  declared  elected  and  are  holding  office.  While  under  the  writ  the  court 
cannot  oust  ds  facto  officers  and  induct  others  in  their  places,  the  writ  lies  for  the 
purpose  aforesaid,  and  the  persons  who  then  appear  to  have  received  the  legal 
majority  may  assert  their  rights  to  office  in  a  proper  proceeding. 

Appeal  by  the  defendants,  Andrew  J.  Beam  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  Monroe  Special  Term 
bearing  date  the  3d  day  of  December,  1906,  and  entered  in  the 
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office  of  the  clerk  of  the  county  of  Monroe,  directing  the  issuance  of 
a  peremptory  writ  of  mandamus. 

Merton  E.  Zewis,  for  the  appellants. 

Harvey  F.  Hemingtotiy  for  the  respondent. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on 
opinion  of  Sutherland,  J.,  delivered  at  Special  Term. 

All  concurred. 

The  following  is  the  opinion  delivered  at  Special  Term : 

Sutherland,  J. : 

This  is  an  application  for  a  writ  of  mandamus  to  compel  the 
inspectors  of  election  and  ballot  clerk  officiating  at  a  village  election, 
held  in  the  village  of  East  Kochester  on  the  13th  day  of  November, 
1906,  to  reconvene  and  return  the  unofficial  ballots  voted  at  such 
election,  and  to  correct  the  statement  of  the  result  of  the  canvass  of 
such  election,  and  to  make  a  proper  certificate  of  the  result  thereof. 

The  first  election  in  the  village  of  East  Rochester  was  held  Novem- 
ber 13,  1906.  The  village  had  recently  become  incorporated  under 
the  provisions  of  the  general  Village  Law,*  and  the  village  clerk,  on 
the  thii-ty-first  day  of  October,  duly  called  and  posted  notices  for 
such  election  to  be  held  November  thirteenth.  November  third  a 
certificate  of  nomination  was  duly  filed  with  the  village  clerk,  signed 
by  the  requisite  number  of  electors  in  said  village,  to  entitle  the 
ticket  thus  nominated  to  be  printed  upon  an  official  ballot.  Tho 
certificate  of  nomination  named  Henry  C.  March  as  a  candidate  for 
president ;  Charles  S.  King  and  Jones  R.  De  Ritter  as  candidates 
for  tmstees ;  B.  J.  Fryatt  for  treasurer,  and  Lee  Ransom  for  col- 
lector, and  the  ticket  was  designated  '^  People's  Ticket,'  and  the 
emblem  chosen  was  a  house.  No  other  certificate  of  nomination  of 
any  candidate  was  filed.  The  village  clerk  caused  an  official  ballot 
to  be  printed  with  the  necessary  indorsement  required  by  the  stat- 
ute,t  and  said  official  ballot  contained  the  names  of  the  nominees  of 
the  People's  ticket  in  an  appropriate  column,  and  also  a  blank 
column,  as  required  by  statute,t  in  which  the  voters  could  write  the 
names  of  other  persons  if  they  so  desired. 

•See  Laws  of  1897,  chap.  414,  as  amd. —  Rep. 

t  See  Election  Law  (Laws  of  1896,  chap.  909),  §  81.—  [Rep. 
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At  the  opening  of  the  polls  on  the  day  of  election  unofficial  bal- 
lots for  a  ticket,  called  the  Citizens'  ticket,  headed  by  T.  Joseph 
Mitchell  as  candidate  for  president,  were  handed  to  the  inspectors 
of  election  by  persons  interested  in  securing  the  election  of  the 
so-called  Citizens'  ticket,  and  in  spite  of  the  protest  of  the  watchers 
and  supporters  of  the  People's  ticket  the  inspectors  did  hand  to 
voters  not  only  the  official  ballot,  but  the  unofficial  ballot  aforesaid, 
and  about  200  unofficial  ballots  were  voted  and  received  by  the 
inspectors.  At  the  close  of  the  polls  the  inspectors  were  requested 
not  to  count  the  unofficial  ballots,  and  a  protest  against  said  unofficial 
ballots  was  made  upon  the  ground  that  they  were  void  and  were 
marked  for  identification ;  but  the  protests  were  ignored  and  the 
nnofficial  ballots  were  counted  and  the  persons  named  therein 
declared  elected,  and  a  certificate  of  tl;e  result  of  the  election  was 
made  and  signed  by  the  inspectors,  in  which  the  candidates  upon 
the  Citizens'  ticket  were  credited  with  the  full  amount  of  votes 
received  upon  the  unofficial  ballot  as  well  as  votes  which  ikey 
received  written  in  the  blank  column  upon  the  official  ballot.  Had 
the  unofficial  ballots  been  thrown  out,  the  People's  ticket,  headed 
by  March,  would  have  been  elected.  As  it  was,  the  Citizens'  ticket 
was  declared  elected,  and  the  men  named  therein  took  the  oath  of 
office  and  are  now  acting  as  village  officers. 

Under  section  80  of  the  Election  Law  *  it  was  the  duty  of  the  vil- 
lage clerk  to  provide  official  ballots  for  this  election,  which  duty  he 
performed,  and  section  106  of  the  Election  Law  provides  as  fol- 
lows :  ^^  No  ballot  without  the  official  indorsement  shall  be  allowed  to 
be  deposited  in  the  ballot  box,  except  as  provided  by  sections  eighty- 
nine  and  one  hundred  and  seven  of  the  Election  Law,  and  none  but 
ballots  provided  in  accordance  with  the  provisions  of  the  Election 
Law  shall  be  counted."  The  exceptions  referred  to  are  where  the 
-official  ballots  are  not  delivered  at  the  time  required,  or  are  lost, 
destroyed  or  stolen,  or  where  the  supply  of  official  ballots  is  exhausted 
before  the  polls  are  closed.  But  in  this  case  official  baliots  were 
provided,  and  there  was  an  abundant  supply. 

Section  111  of  the  Election  Law  says:  "Such  inspectors  shall, 
— ■ — ■ — r-7 ' 

*See  Laws  of  1896,  chap.  909.  §  80,  as  amd.  by  Laws  of  1897.  chap.  609; 
Id.  §  86,  as  amd.  by  Laws  of  1905,  chap.  643.—  [Rep. 
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whenever  unofficial  ballots  are  voted,  return  all  of  such  ballots  in  the 
package  with  the  void  and  protested.ballots."  Instead  of  returning 
these  unofficial  ballots  in  a  package  with  the  original  statement  of 
the  canvass,  the  inspectors  in  this  instance  put  the  unofficial  ballots 
which  they  had  counted  in  the  ballot  box  with  the  official  ballots 
which  they  bad  counted,  sealed  the  box  and  turned  it  over  to  the 
custody  of  the  village  clerk. 

In  this  proceeding  the  relator  asks  for  an  order  directing  the 
inspectors  to  reconvene  and  make  a  correct  statement  of  the  result 
of  the  canvass,  rejecting  the  unofficial  ballots  as  void  and  returning 
said  unofficial  ballots  which  had  been  voted  in  a  package,  as  required 
by  the  statute,  instead  of  leaving  them  in  the  ballot  box  ;  and  I  have 
no  doubt  of  the  power  and  duty  of  the  court  in  this  proceeding  to 
grant  the  order  asked  for  in  this  respect. 

Ever  since  the  agitation  in  this  State  for  a  reform  of  the  ballot 
fonnd  response  in  the  Saxton  Law  and  in  the  later  legislative  enact 
ments  on  the  subject,  the  courts  have  recognized  that  the  official 
ballot  is  the  keystone  of  the  new  structure,  and  that  the  explicit 
prohibition  upon  the  use  of  unofficial  ballots,  except  in  the  instances 
allowed  by  the  statute,  must  be  enforced  even  if  such  enforcement 
in  some  cases  results  in  the  throwing  out  of  the  votes  of  honest 
citizens  and  the  defeat  of  candidates  favored  by  the  majority,  tlie 
greater  interest  of  the  people  in  the  maintenance  of  the  essential 
principles  embodied  in  the  reform  measures  being  thus  subserved. 
{People  ex  rel,  NichoU  v.  Board  of  Canvassers^  129  N.  Y.  395.) 

It  Las  been  well  said  that  in  this  proceeding  the  court  cannot  oust 
the  de facto  officers  who  are  now  serving,  and  induct  the  petitioner 
and  his  associates  in  their  places.  Wliat  the  court  can  do  in  this 
proceeding,  and  is  bound  to  do,  is  to  see  that  the  inspectors  of  elec- 
tion follow  the  law  and  make  proper  certification  of  the  result.  The 
persons  who  then  appear  to  have  received  a  majority  of  the  legal 
votes  can  assert  their  rights  to  their  respective  offices,  as  they  may 
be  advised,  in  some  other  form  of  proceeding. 

The  application  for  a  writ  .of  mandamus  is  granted  as  to  the 
inspectors,  the  form  of  the  order  to  be  settled  on  two  days'  notice, 
to  take  eflEect  as  of  December  3,  1906,  and  the  relator  is  allowed 
thirty  dollars  costs  and  disbursements. 
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■  ■-■■■■■■  « 

Baghael  Zuckerman,  as  Administratrix,  etc.,  of  Abraham  Zuckeb- 
MAN,  Deceased,  Respondent,  v.  New  York  City  Railway 
Company,  Appellant. 

First  Department,  February  8,  1907. 

Evidence  —  erroneouB   adnuMion    of  prior   statements   to  corroborate 

witness. 

Although  a  witness  on  cross-examination  has  been  asked  if  he  did  not  make  a 
certain  oral  statement  concerning  an  accident,  having  denied  that  he  did,  it  is 
error  to  permit  him  on  redirect  examination  to  testify  as  to  what  statement  he 
did  make;  and  where  the  witness  was  an  important  one  in  establishing  the 
plaintiff's  case,  and  the  statement  testified  to  was  in  corroborrtion  of  his  direct 
testimony,  the  error  is  ground  for  a  reversaL 

Appeal  by  tlie  defendant,  the  New  York  City  Railway  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
14th  day  of  April,  1906,  upon  tlie  verdict  of  a  jury  for  $6,000,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  24tli  day  of 
April,  1906,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  F.  Brown^  for  the  appellant. 

Thomas  J.  0*Neill^  for  the  respondent. 

Per  Curiam  : 

In  this  action  for  damages  resulting  from  the  death  of  plaintiff's 
intestate,  the  principal  question  of  fact  was  whether  the  deceased 
had  come  to  his  death  by  leaving  the  car  while  it  was  running  at 
full  speed,  or  whether  he  had  been  thrown  to  the  ground  by  the 
negligent  starting  of  the  car  while  he  was  alighting.  An  important 
witness  for  the  plaintiff  was  one  Iletsch,  who  professed  to  have  seen 
the  accident.  Upon  cross-examination  he  was  asked  whether  be  had 
not  made  certain  statements  both  at  the  coroner's  inquest  and  to  cer 
tain  policemen.  lie  denied  that  he  had  made  the  statements  con 
cerning  which  he  was  interrogated.  Upon  his  redirect  examination, 
under  the  objection  and  exception  of  the  defendant,  the  witness  was 
permitted  to  testify  as  to  what  he  did  say  to  the  policeman  some  time 
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after  the  accident  happened.  This  was  clearly  error,  for  nothing  is 
better  settled  than  that  tlie  evidence  of  a  witness  upon  the  trial  cannot 
be  corroborated  by  proof  of  statements  previously  made  by  him. 
{Dechert  v.  Municipal  Electric  Light  Co.^  39  App.  Div.  490,496.) 
The  questions  put  to  the  witness  on  cross-examination  did  not  open 
the  door  to  the  introduction  of  the  objectionable  evidence,  for  the 
witness  denied  having  made  the  contradictory  statements  concerning 
which  he  was  then  asked.  There  was,  therefore,  no  room  for  the 
appHcation  of  the  rule  that  a  witness  who  has  been  required  to  give 
a  part  of  a  statement  or  conversation,  may  be  permitted  to  give  the 
whole  thereof.  {Sexton  v.  Onward  Construction  Co.,  93  App.  Div. 
144.)  In  view  of  the  weight  undoubtedly  given  by  the  jury  to  the 
testimony  of  this  witness,  and  the  general  character  of  his  evidence, 
we  cannot  say  that  his  self -corroboration  did  not  influence  the 
verdict. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

Present  —  Patterson,  P.  J.,  McLaughlin,  Houghton,  Scott  and 
Lambert,  JJ. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.    Order  filed. 


Fabrik    Schiller'soher    Verschlubsse    Actien    Gesellschaft, 
Appellant,  v.  David  A.  Nease,  Respondent. 

First  Department,  February  8,  1907. 

Practice  —  security  for  costs  by  foreign  plaintiff—  granting  security  in 
discretion  of  court  after  service  of  answer. 

A  defendant  waives  his  absolute  right  to  require  a  non-resident  plaintiff  to  give 
security  for  costs  unless  the  motion  therefor  be  made  before  answer.  After 
the  defendant  has  answered  the  granting  of  security  for  costs  is  in  the  discretion 
of  the  court,  and  the  burden  is  on  the  defendant  to  excuse  his  failure  to  apply 
for  security  before  answer. 

Vagne  and  general  allegations  of  pressing  and  important  business  of  defendant's 
attorney  do  not  show  an  adequate  excuse. 

Appeal    by   the   plaintiff,    Fabrik    Schiller'echer   Verscliluesse 
Actien  Gesellschaft,  from  an  order  of  the  Supreme  Court,  made  at 
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the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  tlie  7th  day  of  January  1907,  deny- 
ing the  plaintiff's  motion  to  vacate  an  order  compelling  the  said 
plaintiff  to  give  security  for  costs. 

Woolsey  A.  Shepardy  for  the  appellant. 

Robert  H,  Strahan^  for  the  respondent. 

Per  Curiam: 

The  action  was  begun  by  the  service  of  a  complaint  on  Augnst 
30,  1906. 

An  answer  was  served  on  October  8,  1906.  The  complaint 
alleged  that  plaintiff  was  a  foreign  corporation,  as  indeed  its  name 
indicated.  On  December  22,  1906,  the  defendant  obtained  an  ei 
parte  order  requiring  the  plaintiff  to  give  security  for  costs  and 
staying  its  proceedings  until  snch  security  was  given.  It  is  settled 
by  abundant  autliority  in  this  department  that  a  defendant  waives 
his  absolute  right  to  require  a  non-resident  plaintiff  to  give  security 
for  costs  imless  the  order  therefor  is  applied  for  before  answer. 
Thereafter  such  an  order  becomes  a  matter,of  discretion,  and  will 
not,  as  a  rule,  be  granted  unless  the  defendant  offers  some  reason- 
able excuse  for  not  applying  earlier  for  the  order,  or  shows  some 
reason  other  than  the  mere  fact  of  non-residence  why  the  order 
should  be  granted.  In  the  present  case  nothing  is  shown  to  justify 
the  exercise  of  the  court's  discretionary  power  in  defendant's  behalf. 

The  only  excuse  given  for  the  delay  in  applying  for  the  order  is 
the  very  vague  and  general  one  of  pressing  and  important  business 
which  crowded  the  matter  out  of  the  mind  of  the  defendant's 
attorney.     This  is  obviously  insufficient.- 

The  order  denying  plaintiff's  motion  to  vacate  the  order  requiring 
the  plaintiff  to  give  security  for  costs  will  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  granted,  with  ten 
dollars  costs. 

Present  —  Patterson,  P.  J.,  Ingraham,  Laughlin,  Clarke  and 
Scott,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs.     Order  filed. 
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Isabel  A.  Holmes,  Eespondent,  v.  Egbert  B.  Seaman,  Appellant. 

(Action  No.  2.) 

First  Department,  February  8,  1907. 

Insurance  —  aasig^nment  by  beneficiary  of  intereet  in  grattdty  fund,  as 
collateral,  contrary  to  ■  provision  therein  —  sustained  as  to  moneys 
advanced  to  keep  policy  alive  —  second  assignment  without  consider- 
ation—  appeal  —findings  not  incorporated  in  report. 

The  by-laws  of  the  Ifew  York  Produce  Exchange  prohibit  the  assignment  or 
pledge  of  any  interest  in  the  gratuity  fund  of  the  exchange  by  a  beneficiary 
except  in  so  far  as  necessary  to  keep  the  interest  of  the  member  alive. 

An  assignment  by  such  beneficiary  made  before  the  death  of  the  insured  as 
security  for  the  repayment  of  loans  made  by  the  assignee  to  the  insured 
during  his  lifetime  is  void. 

The  assignment  is  en  forcible  to  the  extent  of  moneys  paid  by  the  assignee  to 
keep  the  policy  alive. 

Although  such  policy  becomes  assignable  by  the  beneficiary  after  the  death  of 
the  insured,  yet,  when  without  any  new  consideration,  one  who  has  advanced 
moneys  to  the  insured  during  his  Tfetime  and  holds  an  assignment  of  the 
policy  by  the  beneficiary  procures  a  second  assignment  by  representing  to  the 
beneficiary  that  it  is  made  simply  to  confirm  the  prior  assignment,  and  upon 
representations  that  he  had  a  right  to  the  assignment  by  reason  of  moneys 
advanced  to  the  insured  and  concealing  from  the  beneficiary  liis  true  reasons  for 
the  second  assignment,  the  latter  is  void  and  ineffective  to  vest  the  assignee 
with  a  right  to  the  proceeds  of  the  policy  except  for  sums  advanced  to  keep 
it  alive. 

The  fact  that  at  the  time  of  the  second  assignment  the  assignee  agreed  to  allow 
the  beneficiary  to  deduct  from  the  proceeds  of  the  policy  sufficient  money  to 
bury  the  insured  does  not  furnish  a  consideration  for  the  assignment. 

A  proposed  finding  of  fart,  although  marked  by  a  referee,  will  not  be  considered 
on  appeal  if  not  incorporated  in  the  report. 

Appeal  by  the  defendant,  Egbert  B.  Seaman,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  5  th  day  of 
September,  1906,  upon  the  report  of  a  referee. 

Albert  Sticknet/y  for  tlie  appellant. 

George  W.  Weiffevhach^  for  the  respondent. 
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Inqbaham,  J. : 

Upon  the  former  appeal  from  a  jadgment  for  the  plaintiff  in  tliis 
action  the  judgment  was  reversed  and  a  new  trial  ordered  (1S4 
N.  Y.  486),     The  decision  of  the  Court  of  Appeals  determined  the 
rights  of  the  parties  to  this  action  under  the  first  assignment  made 
by  the  plaintiff  and  her  mother,  dated  April  13,  1891.     It  wag 
there  held  that  the  by-laws  of  the  New  York  Produce  Excliange 
'^  constitute  a  clear  and  unmistakable  prohibition  against  the  assign- 
ment or  pledge  by  tlie  beneficiaries  of  any  interest  in  tlie  gratuity 
fund  of  the  New  York  Produce  Exchange  in  payment  or  to  secure  tlie 
payment  of  a  debt  having  no  relation  to  such  a  fund  and  in  nowise 
incurred  for  the  purpose  of  keeping  alive  tlie  interest  of  the  l)ene- 
ficiaries  in  such  fund.     So  far,  therefore,  as  the  first  assignment 
assumed  or  purported  to  charge  the  interest  of  the  plaintiff  in  the 
gratuity  fund  with  any  liability  on  account  of  the  debt  to  the  Oriental 
Bank  of  $3,014.00  owing  by  Holmes  to  the  Oriental  Bank  and  paid 
by  the  defendant,  together  with  the  interest  thereon,  that  assignment 
was  ineffectual,  and  to  that  extent  the  referee  was  right  in  adjudging 
it  to  be  void."     It  was  further  held,  however,  that  the  transfer  of  the 
interest  of  those  executing  the  assignment  by  which  they  agreed  that 
the  trustees  of  the  gratuity  fund  of  the  New  York  Produce  Exchange 
should  pay  over  to  the  defendant  "  such  further  sums  of  money  as  he, 
the  said  Egbert  B.  Seaman,  shall  or  may  pay  to  the  said  Produce 
Exchange  or  the  trustees  of  the  gratuity  fund  thereof,  hereafter,  for 
or  on  account  of  dues  or  assessments  upon  the  said  certificate,  together 
with  interest  on  each  of  such  payments  from  the  date  thereof,'*  was 
sufficient  "  to  constitute  a  legal  charge  or  lien  upon  the  plaintififs 
interest  in  the  gratuity  fund  to  the  extent  of  the  sum  paid  out  by  the 
defendant  to  the  Produce  Exchange  upon  the  faith  of  the  instrument 
and  for  the  purpose  of  keeping  the  plaintiff's  interest  in  that  fund 
alive.**     In  speaking  of  the  second  assignment  or  transfer  made  on 
April  5, 1901,  the  court  said :  "  As  we  regard  this  first  instrument  as 
amply  sufficient  of  itself  to  charge  the  plaintiff^s  interest  in  the 
gratuity  fund  with  the  sum  thereafter  paid  out  by  the  defendant  to 
keep  it  alive,  tlie  circumstances  under  which  the  second  assignment 
was  obtained  become  wholly  immaterial.     Upon  the  evidence  in  the 
two  cases  the  defendant  was  entitled  to  receive  oat  of  the  plain- 
tiff*8  interest  in  the  gratuity  fund  the  aggr^ate  of  all  the  amoiinfs 
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paid  by  him  after  the  execution  of  the  assignment  on  account  of 
dues  upon  Holmes'  certificate  of  membership  and  the  assessments 
against  Holmes  on  account  of  the  gratuity  fund  with  interest  upon 
such  payments  from  the  dates  at  which  they  were  made.  He  was 
not  entitled  to  receive  anything  on  account  of  the  d<5bt  of  Holmes 
paid  to  the  Oriental  Bank  or  interest  thereon.  The  whole  of  the 
amount  payable  out  of  the  gratuity  fund  on  account  of  Holmes' 
membership  was  payable  to  the  plaintiff  less  the  sum  heretofore 
mentioned  as  due  to  the  defendant  on  account  of  the  amounts  paid 
by  him  to  save  the  plaintiflE's  interest." 

Tiie  effect  of  this  decision  is,  that  the  sole  interest  of  the  defend- 
ant in  the  fund  was  the  repayment  to  him  of  the  amounts  that  he 
had  paid  subsequent  to  the  execution  of  the  first  assignment  to  pre- 
serve to  the  beneficiaries  the  amount  of  the  fund  payable  by  tlie 
New  York  Produce  Exchange  upon  the  death  of  Holmes,  a  member 
of  the  exchange.  While  it  may  be  conceded  that  after  the  death 
of  her  father  the  plaintiff,  being  entitled  to  the  gratuity,  would 
have  the  right  to  transfer  that  gratuity,  as  she  would  have  the  right 
to  transfer  any  other  chose  in  action,  an  instrument  executed  merely 
to  carry  out  the  former  agreement,  with  no  intention  to  make  a  new 
and  independent  assignment  of  the  fund,  and  based  upon  a  state- 
ment or  representation  by  the  person  to  whom  the  assignment  was 
made  that  the  assignment  was  to  carry  out  the  former  instrument, 
conferred  no  new  rights  upon  the  assignee,  and,  without  a  new  and 
independent  consideration,  would  not  affect  the  ownership  of  the 
fund.  The  situation  as  it  existed  when  this  second  instrument  was 
executed  was  that  the  defendant  held  an  instrument  executed  by 
the  plaintiff  which  assigned  to  him  the  plaintiff's  right  to  the  fund 
when  it  became  payable  to  secure  the  repayment  of  the  amount  that 
he  had  paid  to  protect  the  fund. 

The  plaintiff's  father  died  on  March  31,  1901,  leaving  him  sur- 
viving the  plaintiff,  his  only  child  and  next  of  kin,  his  wife  having 
died  before  him.  The  referee  found  that  on  the  evening  of  April 
4,  1901,  the  day  after  the  burial  of  the  plaintiff's  father,  the  defend- 
ant called  upon  her  to  obtain  her  signature  to  a  paper  which  he  said 
the  Produce  Exchange  had  requested  him  to  get  her  to  sign  to  con- 
firm the  former  one,  that  of  April  13, 1891,  which  paper  then  sought 
to  be  obtained  was  in  terms  an  assignment  to  him  of  moneys  due  or 
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to  grow  due  to  lier  from  the  Produce  Exchange  by  reason  of  lier 
being  the  daughter  of  John  A.  Holmes,  as  might  be  sufficient  to 
pay  tlie  defendant  the  sum  of  $3,614  mentioned  in  the  previous 
assignment  of  April  13,  1891,  with  interest  from  that  date,  and  th0 
further  sum  of  $2,014  for  dues  and  assessments  alleged  to  have 
been  paid  by  the  said  defendant  for  said  Holmes,  with  interest  on 
each  payment  from  the  date  when  it  was  made ;  that  the  defendant 
said  to  the  plaintiff  in  substance  that  the  money  was  justly  due  to 
him  and  that  he  had  a  right  to  it,  altliougli  he  then  knew  that  the 
assignment  executed  by  the  plaintiff  and  her  motlier  was  not  effectual 
to  enable  liim  to  collect  the  money  due  to  her  from  the  exclmnge  or 
the  gratuity  fund;  that  the  plaintiff  wanted  the  defendant  to  allow 
her,  out  of  the  first  moneys  paid  by  the  exchange  on  account  of  the 
gratuity  fund,  a  sum  sufficient  to  pay  the  expenses  of  her  father's 
funeral  and  sickness,  but  this  he  was  unwilling  to  do,  fearful  that  it 
would  come  out  of  what  he  claimed  to  be  due  to  him  ;  that  the  plain- 
tiff declined  at  that  time  to  sign  the  paper  which  was  left  with  her. 
The  referee  further  found  that  the  plaintiff  was  not  indebted  to  the 
defendant  in  any  sum  whatsoever;  that  the  defendant  had  no  legal 
claim  against  her,  but  of  these  by-laws  she  was  ignorant;  that  she 
believed  that  the  defendant  had  a  right  to  claim  and  take  the  money 
under  the  assignment  of  April  13,   1891,  and  that  she  could  not 
withhold  it  from  him  ;  that  the  defendant  knew  that  she  so  believed, 
and  encouraged  her  in  the  belief ;  that  he  concealed  from  her  his 
true  reason  for  urging  her  to  sign  the  new  assignment,  which  was 
that  he   might  obtain  by  it  payment  of  his  alleged  loans  to  lier 
father  out  of  the  gratuity  belonging  to  her  ;  that  the  plaintiff  took 
the  paper  to  a  Mr.  Weiffenbach,  an  attorney  at  law,  who  was  a 
friend  with  wliom  she  had  long  been  acquainted,  having  been  pre- 
viously employed  by  him,  and  asked  him  to  get  the  defendant  to 
allow  her,  oiit  of  the  money,  a  sum  sufficient  to  pay  the  expenses 
of  the  funeral  and  doctor's  bills ;  tliat  the  defendant  consented  to 
allow  her  $500  for  those  purposes ;  that  the  proposed  assignment 
was  then  changed  by  the  insertion  of  a  provision  that,  out  of  the 
first  installment  of  the  gratuity  paid  by  the  exchange,  the  plaintiff 
should  receive  the  sum  of  $500,  and  in  that  form  it  was  signed  by 
the  plaintiff  and  delivered  to  the  defendant  on  or  about  the  day  of 
its  date;  that  on  or  about  April  19,  1901,  the  plaintiff  and  the 
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defendant  met  at  the  ofBce  of  tlie  Produce  Exchange ;  that  she 
received  a  check  of  the  treasurer  of  the  exchange  for  $500; 
a  second  check  for  $2,600  was  drawn  by  the  treasurer  of  the 
exchange  to  the  order  of  Isabel  A.  Holmes  and  E.  B.  Seaman, 
assignee,  which  latter  check  was  indorsed  by  the  plaintiff  and  deliv- 
ered to  the  defendant;  that  the  representations  and  conduct  of 
the  defendant  were  calculated  to  and  did  mislead  and  deceive  the 
plaintiff  and  induced  her  to  execute  the  assignment  aforesaid  j  that 
after  the  payment  of  the  said  $3,000  there  remained  due  to  the 
plaintiff  from  the  Produce  Exchange,  or  the  gratuity  fund  on 
account  of  said  gratuity,  the  sum  of  about  $6,823.34 ;  and  this  sum 
was  paid  into  court  by  the  Produce  Exchange,  and  is  in  court  sub- 
ject to  the  linal  disposition  of  this  action. 

I  think  it  clear  that  this  second  assignment  was  ineffectual  to 
transfer  to  the  defendant  any  right  that  the  plaintiff  had  at  the  time 
it  was  executed  to  this  gratuity  fund  which  under  the  by-laws  of 
the  Produce  Exchange  was  payable  only  to  the  widow  or  children 
of  the  deceased  member,  and  which  was  not  then  chargeable  with 
any  indebtedness  of  the  plaintiff's  father  to  the  defendant.  The 
plaintiff  had  no  intention  to  do  any  more  than  to  carry  into  effect 
the  former  agreement  executed  by  her  and  her  mother,  and  which 
was  valid  to  the  extent  of  securing  the  defendant  the  repayment  of 
SQch  sums  as  he  had  paid  subsequent  to  its  execution  to  keep  the 
membership  of  the  plaintiff's  father  in  the  exchange  alive,  so  that 
the  fund  would  be  preserved.  There  was  no  consideration  for  the 
assignment.  Tlie  defendant  paid  to  the  plaintiff  no  money.  He 
simply  consented  to  allow  her  to  receive  a  portion  of  the  money 
which  belonged  to  her  and  which  was  payable  to  her  by  the 
exchange.  Legally,  the  defendant  was  entitled  to  be  paid  out  of 
the  fund  the  amount  which  he  was  paid  subsequent  to  the  execution 
of  the  first  agreement,  but  whether  he  received  that  out  of  the  first 
or  second  payment  was  entirely  immaterial.  He  was  sure  of  his 
money  and  sure  of  interest  on  it  until  it  was  paid,  as  the  fund 
largely  exceeded  the  amount  to  which  he  was  legally  entitled.  His 
consent,  therefore,  that  the  plaintiff  should  be  paid  $500  out  of  the 
first  payment  of  $3,000  that  was  made  by  the  exchange  was  to  allow 
her  to  receive  what  belonged  to  her  and  for  whieh  the  defendant 
gave  up  no  substantial  right. 
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We  tliinky  therefore,  that  the  defendant  was  entitled  to  receive 
the  amount  that  he  had  paid  after  the  execution  of  the  first  agree* 
menty  with  interest  to  the  date  of  the  judgment  The  referee  finds 
in  his  report  that  ^'  the  indebtedness  to  said  defendant  for  the 
amount  paid  bj  him  for  dues  to  the  Exchange  and  assessments  on 
account  of  the  Gratuity  Fund  subsequent  to  April  13,  1891,  with 
legal  interest  thereon,  was  the  sum  of  $2,544.99."  He  received 
from  the  treasurer  of  the  exchange  on  or  about  April  19,  1901,  the 
sum  of  $2,500,  which,  upon  this  report,  entitles  him  to  a  f  urtlier  pay- 
ment of  $44.99  to  be  paid  out  of  the  balance  of  the  gratuity  fund 
which  has  been  paid  into  court  to  await  the  determination  of  this 
action,  and  for  that  amount,  with  interest,  to  the  date  of  payment,  the 
referee  awarded  judgment  to  the  defendant,  the  balance  of  the  gra- 
tuity fund  remaining  after  such  payment  to  be  paid  to  the  plaintiff. 

In  separate  findings  of  fact  submitted  by  the  defendant  and 
which  were  marked  as  found  by  the  referee  there  is  the  following : 
*^  After  receiving  the  payment  of  $2,500  from  the  trustees  of  the 
Gratuity  Fund  the  amount  remaining  due  and  payable  to  the 
defendant  on  account  of  his  advances,  with  interest  to  April  22, 1901, 
was  $5,848.81.  This  included  a  balance  over  and  above  said  $2,500 
of  $273.54  for  dues  and  assessments  paid  by  the  defendant  after  the 
execution  of  the  first  assignment."  The  defendant  claims  that  in 
any  event  the  judgment  should  be  modified  by  awarding  him  this 
sum  of  $273.54,  instead  of  the  sum  of  $44.99  awarded  by  the  judg- 
ment. These  findings  seem  to  be  inconsistent  In  a  letter  from  the 
defendant  to  the  plaintiff's  attorney,  dated  January  8, 1902,  there  is 
inclosed  a  statement  of  the  amounts  actually  paid  by  the  defendant 
after  the  execution  of  the  first  agreement,  from  which  it  appears 
that  the  defendant  actually  paid  $2,044,  and  the  interest  on  that  to 
the  date  of  the  statement  appears  to  be  $613.13.  From  these  state- 
ments it  would  appear  that  there  was  due  to  the  defendant  in  Janu- 
ary, 1902,  the  snm  of  $2,657.13.  It  also  appeared  that  the  defend- 
ant sold  the  membership  seat  in  the  exchange,  for  which  he  received 
$120,  and  this  amount  should  also  be  charged  against  the  defendant 
Therefore,  the  finding  of  the  referee,  that  the  amount  due  defend- 
ant  at  tlie  time  of  the  receipt  of  the  $2,500  was  $44.99  seems  to  be 
in  excess  of  what  the  defendant  was  entitled  to  receive  according  to 
his  own  statement     The  finding  at  the  request  of  the  defendant, 
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therefore,  that  there  was  due  the  defendant  on  April  22,  1901,  over 
and  above  the  $2,500  the  sum  of  $273.54  was  not  sustained  bj  the 
evidence,  and  it  should,  tlierefore,  be  disregarded. 

It  may  also  bo  said  that  this  tenth  proposed  finding  of  fact, 
although  marked  found  by  the  referee,  was  not  incorporated  in  his' 
report  and  cannot,  therefore,  be  regarded  as  a  finding  of  fact  which 
this  court  on  appeal  from  the  judgment  can  consider.  {Eltermcm 
V.  Ilyman^  117  App  Div.  519  decided  herewith.) 

It  follows  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Patterson,  P.  J.,  Laughlin,  Clarke  and  Scorr,  JJ.,  concurred. 

Judgment  affirmed,  with  costs.     Order  filed. 


Patrick  Connolly,  Appellant,  v.  Hall  &  Grant  Construction 

Company,  Respondent 

First  Department,  February  8,  1907. 

Master  and  servant  —  ii^iuy  to  workman  by  fall  of  temporary  brid^  — 
detail  of  work  ~  negligence  of  fellowHservant. 

In  an  action  to  recover  for  an  injury  caused  by  the  collapse  of  a  part  of  a  tem- 
porary bridge  or  scaffold  which  was  in  use  during  the  alteration  of  a  building, 
it  appeared  that  the  superintendent  had  marked  a  place  about  midway  between 
two  of  th3  upright  supports  at  which  the  bridge  was  to  be  cut  off.  By  direc- 
tion of  his  foreman  the  plaintiff  sawed  across  the  bridge  at  the  place  indicated. 
As  the  last  stretcher  was  severed  the  part  of  the  bridge  upon  which  the  plain-' 
tiff  was  standing  collapsed.  Before  the  plaintiff  had  finished  the  cut  a  fellow- 
servant  notified  the  superintendent  that  a  support  was  needed  under  the  part 
upon  which  the  plaintiff  was  working.  There  was  timber  on  hand  which  was 
suitable  for  such  purpose. 

Edd,  that  the  accident  was  caused  by  the  defective  method  adopted  in  removing 
the  bridge; 

That  the  removal  of  such  a  structure  was  not  a  use  thereof  but  a  detail  of  the 
work  in  the  performance  of  which  the  superintendent,  foreman  and  workmen 
were  fellow -servants,  and  for  an  accident  resulting  from  the  method  employed 
the  master  was  not  liable; 

That  as  no  expert  knowledge  was  involved  and  the  superintendent  and  foreman 
were  not  shown  to  have  had  any  knowledge  of  the  conditions  which  the  plain- 
tiff did  not  possess,  they  were  jointly  negligent  in  failing  to  provide  the 
proper  supports. 

McLaughlin  and  Houohton^  JJ.,  dissented,  with  opinion. 
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Appeal  by  the  plaintiff,  Patrick  Connolly,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  22d  day  of  Mlirch, 
1906,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  19th  day  of  March,  1906, 
denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 

Moses  Feltenstein^  for  the  appellant 

John  Yemou  Bouvter,  Jr.,  for  the  respondent. 

Ingraham,  J. : 

The  defendant  was  the  contractor  for  the  alteration  of  a  bnilding 
on  the  corner  of  Beekman  and  Nassau  streets ;  what  was  called  a 
bridge  had  been  constructed  over  Nassau  street  about  ten  feet  above 
the  surface  of  the  street,  which  extended  in  front  of  this  building  to 
protect  persons  passing  on  the  street  during  the  progress  of  the 
alterations,  and  the  bridge  was  also  used  for  the  purpose  of  holding 
materials  used  in  the  work;  this  bridge  was  constructed  upon 
nprights  upon  the  surface  of  tlie  street.  On  the  night  of  the  10th 
of  December,  1901,  a  superintendent  in  charge  of  this  work  named 
Parish  told  the  foreman  of  the  gang  of  men  of  which  plaintiff  was 
a  member  to  have  a  portion  of  this  bridge  cut  down  and  marked  out 
the  portion  to  be  taken  away  ;  and  between  seven  and  eight  o'clock 
at  night  plaintiff  was  instructed  by  the  foreman  to  saw  this  portion 
of  the  bridge  off  and  was  engaged  in  this  work  when  he  was 
injured.  While  he  was  thus  engaged  one  of  the  employees  called 
the  attention  of  the  foreman  to  the  joint  at  the  portion  that  was 
being  sawed  off  and  told  him  that  a  support  was  necessary.  The 
man  was  told  to  get  an  upright  and  put  it  under  the  bridge.  Tliis 
he  started  to  do.  While  this  man  under  tlie  direction  of  the  fore- 
man was  getting  the  upright  to  support  the  bridge,  but  before  it 
was  put  in  place,  the  bridge  fell  and  plaintiff  was  injured 

The  foreman,  Keynolds,  was  called  as  a  witness  for  plaintiff  and 
stated  that  on  the  night  of  the  accident  he  was  told  by  one  of  the 
workmen  that  there  should  be  an  upright  under  the  place  where  the 
men  were  sawing ;  that  he  spoke  to  the  superintendent  about  it 
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but  the  superintendent  said  it  was  strong  enough ;  that  the  superin- 
tendent gave  to  this  foreman  the  order  to  cut  the  bridge  down, 
marking  off  on  top  wliere  to  start  the  cutting. 

Plaintiff  testified  that  lie  was  put  to  work  sawing  this  bridge  by 
Reynolds,  the  foreman,  and  Parish,  the  superintendent ;  that  Par- 
ish came  and  marked  where  it  was  to  be  sawed ;  after  that  the 
plaintiff  went  to  work  and  sawed  along  this  line  through  the 
stretcher  and  then  commenced  sawing  the  beam,  and  finally  reached 
the  stretcher  on  the  outside;  while  sawing  through  the  outside 
stretcher  the  bridge  fell.  As  a  result  of  the  accident  the  plaintiff's 
leg  was  crushed  and  subsequently  amputated. 

The  superintendent,  Parish,  was  called  as  a  witness  for  the  plain- 
tiff and  testified  that  he  received  orders  from  a  Mr.  Hall,  who  had 
charge  of  the  work,  to  remove  a  portion  of  this  bridge;  that  this 
bridge  had  been  built  about  six  months  before  the  accident ;  that 
Eeynolds,  the  foreman,  told  him  that  there  ought  to  be  another 
upright  put  under  the  end  of  the  stretcher  where  they  were  sawing, 
and  that  he,  Parish,  told  Reynolds  to  put  an  upright  in ;  before  it 
was  put  in,  however,  the  bridge  fell.  The  bridge  appeared  to  be 
perfectly  safe  until  the  stringers  were  cut  through.  It  was  evident 
that  the  method  adopted  of  doing  the  work  of  removal  without 
supporting  the  structure  caused  the  accident. 

In  removing  a  portion  of  a  structure  of  this  kind,  it  was  the  duty 
of  the  person  in  charge  of  the  work  to  see  that  the  remaining  por- 
tion of  the  bridge  was  properly  supported  so  that  it  would  not  fall 
when  the  supports  were  cut  away.  To  give  directions  to  cut 
through  the  supports  or  timbers  so  that  the  remaining  portion 
would  fall  was  negligent,  and  presented  a  question  for  the  jury  as 
to  whether  the  person  in  charge  of  the  work  and  directing  its  exe- 
cution exercised  reasonable  care  in  doing  the  work.  The  only 
question  presented  is  whether  the  defendant  was  liable  for  the 
method  adopted  of  doing  the  work. 

In  Vogel  v.  American  Bridge  Co.  (180  N.  Y.  373)  the  defend- 
ant had  contracted  to  erect  an  iron  or  steel  frame  on  the  roof  of  a 
factory  building,  iind  the  plaintiff  was  one  of  the  men  engaged  in 
this  work.  The  foreman  was  a  competent  man,  and  had  authority 
to  manage  the  work.  At  the  time  of  the  accident  the  men  were 
engaged  in  raising  one  of  the  trusses  to  an  upright  position ;  the 
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foreman  directed  them  to  use  a  certain  rope  which  the  men  had 
rejected  an  not  being  strong  enough ;  they  thereupon  used  the  rope 
which   broke,  the  plaintiff  being  injured.     It  was  held  that  the 
defendant  was  not  liable  on  the  ground  that  the  foreman  wu  a 
fellow-servant  in  relation  to  a  detail  of  the  work ;  that  the  8er?ant 
in  doing  the  work  upon  which  the  master  employs  him  assumes  as 
part  of  the  ordinary  risk  attendant  upon  or  implied  from  the  nature 
of  the  work  such  as  arises  from  the  possible  negligence  of  compe- 
tent fellow-servants ;  that  the  foreman  in  dii*ecting  the  men  to  nse 
a  particular  rope  as  being  strong  enough  may  have  been  negligent 
or  may  have  committed  an  error  of  judgment,  but  that  in  neither 
case  could  the  defendant  be  held  responsible  for  his  act.    The  mle 
is  there  summed  up  as  follows  :  ^^  The  contract  of  the  master  does 
not  extend   further,  in  the  direction  of  indemnifying  his  servant 
against  injury  from  neghgent  acts,  than  that  the  negligence  must  be 
his  own  or  such  as  is  legally  to  be  charged  to  him.     If  the  master 
does  or  must  employ  some  one  to  represent  him  in  managing  the 
perfonnance  of  the  work  and  he  neglects  no  precaution  in  the 
selection  of  a  competent  foreman  and  in  making  all  reasonable  pro- 
vision for  a  safe  and  proper  execution  of  the  work  he  has  discharged 
his  duty.     As  to  the  details  in  the  execution  of  the  work  tlie  fore- 
man and  workmen  are  fellow-servants."     Although  there  was  a 
strong  dissent  the  rule  stated  in  the  dissenting  opinion  would  seem 
to  sustain  this  judgment,  as  it  was  there  said :  "  When  the  master 
furnishes  sufficient  appliances  and  an  unsuitable  one  is  used  owing 
solely  to  the  act  of  a  mere  foreman  or  other  employee,  then  such 
selection  is  a  detail  of  the  work  for  which  the  master  is  not  respon- 
sible.    But  when  the  use  of  the  improper  appliance  is  due  to  the 
refusal  of  the  master  or  of  his  alter  ego  to  allow  the  workman  to  take 
a  proper  appliance,  though  he  may  have  such  appliances  on  hand, 
the  situation  is  exactly  the  same  as  if  he  had  failed  altogether  to 
furnish  pro{ier  appliances." 

In  O'Brien  v.  Buffalo  Furnace  Co.  (183  N.  Y.  317)  the  accident 
was  caused  by  the  premature  explosion  of  some  dynamite  which  was 
being  used  in  removing  some  slag  which  had  accumulated  at  the 
base  of  a  blast  furnace.  The  explosion  of  this  slag  had  l>een 
intrusted  to  one  Minor.  Encat-ed  in  the  slag  was  a  coil  of  iron  pipe, 
and  Minor  pi*oceeded  to  till  this  pipe  with  dynamite,  plaintiff's  in  tea- 
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tate  afisisting  Minor  bj  catting  np  a  stick  of  dynamite  and  dropping 
the  pieces  into  the  pipe.  While  the  deceased  was  doing  this  work 
Minor  nsed  a  steel  rod  six  feet  long  to  push  down  the  pieces  that 
clogged  the  pipe,  and  while  this  work  was  being  done  the  dynamite 
exploded.  The  evidence  tended  to  show  that  the  use  of  a  metal 
rod  was  improper,  and  that  a  wooden  one  should  have  been  used. 
The  court  said  that  "  from  the  foregoing  facts  no  inference  of  lia- 
bility on  the  part  of  the  master  could  be  drawn,  and  if  they  were 
the  only  facts,  the  judgment  below  would  have  to  be  aflSrmed. 
While  it  is  the  duty  of  the  master  to  warn  the  servant  of  any  latent 
or  extraneous  danger  in  the  prosecution  of  the  work,  and  to  give 
him  proper  instructions,  if  instructions  are  necessary,  to  guard 
against  such  dangers,  this  rule  does  not  apply  to  an  obvious  risk  of 
the  work.  *  *  *  The  statements  of  the  foreman  and  the  super- 
intendent that  there  was  no  danger  seem  no  more  than  declara- 
tions of  opinion  on  their  part  which  the  deceased  might  accept  or 
reject  as  he  deemed  wise.  Nor  do  we  see  that  any  instructions  to 
him  would  have  added  to  his  security  or  prevented  the  accident. 
The  explosion  was  caused  by  the  negligence  of  Minor  in  using  a 
rod  of  steel  instead  of  one  of  wood.  This  was  the  negligence  of  a 
fellow-servant  in  the  performance  of  a  detail  of  the  work." 

In  the  case  of  Pluckham  v.  American  Bridge  Co.  (104  App.  Div. 
404  j  aflEd.  without  opinion,  186  N.  Y.  561)  a  recovery  was  sustained 
upon  the  ground  that  a  machine  that  was  used,  which  included  a  rope 
to  secure  the  beams  which  were  being  moved  in  place,  was  insufficient 
for  the  work  that  it  was  required  to  do,  and  that  in  furnishing  this 
insufficient  ftppliance  the  master  was  liable.  There  was  evidence  to 
show  that  the  rope  that  was  used  was  known  to  be  unsafe,  and  that 
one  of  the  workmen  was  sent  to  get  another  rope  that  was  more 
suitable,  and  the  workman  returned  and  stated  that  there  was  no 
other  rope  available.  This  court  there  said  :  "  The  evidence  in  this 
regard  was  clearly  sufficient  to  have  authorized  the  jury  to  find  that 
at  the  time  when  the  rope  in  question  was  used  there  was  no  other 
rope  upon  the  premises  which  could  have  been  obtained  by  the 
workmen  to  supply  the  place  of  the  one  that  was  used.  *  *  * 
The  obligation  resting  upon  the  master  was  to  exercise  reasonable 
care  in  furnishing  safe  and  suitable  appliances.  The  jury  would 
have  been  authorized  to  find  that  the  defendant  failed  in  this 
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regard  in  not  supplying  a  sufficient  quantity  of  rope  safe  and  snit- 
able  to  be/ used  for  the  purposes  required."  That,  assuming  that  the 
foreman  was  a  fellow-laborer,  for  whose  negligence  the  defendant 
would  not  be  liable,  it  was  held  £hat  his  negligence  was  only  a 
cause  contributing  to  the  accident,  and  that  it  became  united  with 
the  negligence  of  the  defendant  in  failing  to  furnish  a  snitable 
appliance.  Vogd  v.  American  Bridge  Co.  {supra)  was  then  dis- 
cussed, and  the  distinction  between  the  case  then  under  considera- 
tion and  the  Vogel  case  was  stated  to  be  that  in  the  latter  case  the 
master  had  furnished  suitable  appliances  in  every  respect  which 
might  have  been  used  in  place  of  the  defective  rope  that  caused  the 
injury,  and  that  the  master  having  discharged  this -obligation,  the 
foreman  did  not  stand  in  the  relation  to  the  employee  of  an  alter  ego 
of  the  master ;  that  in  the  case  then  before  the  court  that  question 
was  not  of  consequence,  for  the  evidence  tended  to  establish  that 
the  master  failed  in  his  obligation  to  furnish  a  safe  and  suitable 
appliance,  and  the  case  was,  therefore,  clearly  distinguishable  from 
the  Vogel  case,  and  that  distinction  required  that  the  case  should 
be  submitted  to  the  jury.  The  Pluckham  case,  therefore,  having 
been  decided  in  this  court  as  distinguished  from  the  Vogel  case,  in 
the  particulars  there  stated  the  affirmance  by  the  Court  of  Appeals 
cannot  be  construed  as  overruling  the  Vogel  case,  and,  therefore, 
the  principle  there  established  is  still,  as  1  understand  it,  the  law  of 
this  State. 

The  superintendent  of  this  work.  Parish,  received  his  orders 
from  the  general  manager  of  the  defendant,  who  was  undoubtedly 
tlie  alter  ego  of  the  defendant,  to  remove  a  portion  of  this  struc- 
ture. The  details  of  that  work  were  left  to  the  superintendent  who 
proceeded  to  carry  out  his  orders  as  he  understood  them.  There 
is  no  claim  but  that  there  was  plenty  of  materials  furnished  by  the 
master  to  properly  support  the  structure  while  part  of  it  was  being 
taken  down.  The  superintendent,  Parish,  the  plaintiffs  foreman, 
the  plaintiff  and  another  workman  were  engaged  in  carrying  out 
the  directions  of  the  defendant.  There  was  here  no  scaffold  sup- 
plied by  the  master  to  do  the  work,  but  the  structure  that  had  been 
used  for  tiiat  purpose  was  being  removed.  The  necessary  result  of 
removing  such  a  structure  is  that  part  of  it  would  come  down  as 
that  was  the  object  of  the  work  that  was  being  done.     The  acci- 
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dent  resulted  from  the  defective  metliod  adopted  Id  removing  the 
structure.  There  is  nothing  to  show  that  the  superintendent  or 
the  foreman  had  any  other  knowledge  of  the  conditions  that 
existed  tlian  had  the  plaintiff,  and  it  would  seem  that  it  was  as  much 
the  duty  of  tlie  plaintiff  to  protect  the  end  of  this  structure  which 
would  be  left  unsupported  when  the  supports  were  sawed  through 
as  it  was  the  superintendent's  or  foreman's  duty.  They  were  all 
engaged  in  removing  this  structure,  and  it  could  Iiardly  be  said  that 
it  was  a  matter  of  expert  knowledge,  because  another  workman 
employed  in  the  same  grade  as  the  plaintiff  saw  that  the  structure 
was  likely  to  fall  when  sawed  through,  and  upon  the  attention  of 
the  superintendent  being  called  to  that  fact  this  man  was  directed 
to  properly  support  the  structure,  and  while  engaged  in  getting 
such  supports  the  structure  fell.  The  only  fault  under  those  cir- 
cumstances would  seem  to  bo  the  failure  of  warning  the  plaintiff 
from  continuing  his  work  until  the  support  was  furnished,  but  it 
does  not  appear  that  either  the  foreman's  or  the  superintendent's 
attention  was  called  to  the  fact  that  the  work  was  so  nearly  com- 
pleted that  there  was  not  time  to  put  in  the  necessary  support  before 
the  support  was  cut  through.  - 

It  was  not,  therefore,  the  use  of  this  structure  as  a  platform  or 
structure  that  caused  it  to  fall  and  injure  the  plaintiff,  but  the  plain- 
tiff was  injured  while  removing  the  structure  and  carrying  out  the 
orders  of  defendant,  because  it  was  not  properly  supported  while 
benig  so  removed.  The  conclusion  seems  to  be  that  this  was  a 
detail  of  the  work,  in  doing  which  the  plaintiff,  superintendent 
and  foreman  were  fellow-servants,  and  the  neglect  to  properly  sup- 
port the  structure  while  a  portion  of  it  was  being  removed  was 
negligence  in  which  all  three  joined  as  fellow-servants  and  for 
which,  therefore,  the  defendant  is  not  liable. 

It  follows  that  the  complaint  was  properly  dismissed  and  the 
judgment  must  be  aflSrmed,  with  costs. 

Patterson,  P.  J.,  and  Lambert,  J.,  concurred;  McIxAughlin 
and  Houghton,  JJ.,  dissented. 

McLaughlin,  J.  (dissenting) : 

The  defendant  was  obligated  to  furnish  the  plaintiff  with  a  reason- 
ably safe  place  in  which  to  do  his  work  and  it  could  not  exempt 


Digitized  by  LjOOQ IC 


394  Connolly  v.  Hall  &  Grant  Construction  Co. 

First  Department,  February,  1907.  [VoL  117. 

itself  from  liability  for  a  failure  in  that  respect  by  delegating  that 
duty  to  another.  {Beming  v.  Steinway  <&  Sons,  101  N  Y.  547; 
Probst  V.  Delamater^  100  id.  266 ;  Pcmtsar  v.  Titty  Foster  Iron 
Mining  Co,^  99  id.  368.)  The  place  here  fnmished  was  the  bridge. 
The  defendant  knew  how  it  was  constructed  and  the  weight  it  would 
sustain,  of  which  the  plaintiff  was  ignorant  It,  therefore,  knew,  or 
in  law  was  bound  to  know,  that  as  soon  as  the  plaintiff  had  per- 
formed the  work  assigned  to  him,  viz.,  sawed  off  one  of  the  supports, 
the  bridge  would  collapse  unless  otherwise  supported.  It  is  of  no 
importance  whether  the  superintendeiit,  Paridi,  or  the  foreman, 
EeynoldS)  directed  the  plaintiff  where  to  saw  off  the  timber,  because 
whoever  gave  the  order  was  the  alter  ego  of  the  defendant. 

The  fact  that  the  bridge  was  being  taken  down  does  not  qualify 
or  change  this  rule,  because  the  plaintiff  was  just  as  much  entitled  to 
a  reasonably  safe  place  to  work  in  taking  down  the  bridge  as  he  wonld 
have  been  if  the  bridge  were  being  constructed  The  rule  which 
exempts  a  master,  under  such  circumstances,  presupposes  in  each 
instance  that  he  has  performed  the  obligation  which  the  law  impofies 
upon  him  and  the  injury  occurs  solely  through  the  negligence  of  a 
coemployee.  {Stringham  v.  Stewart^  100  N".  Y.  516 ;  PlttckhamY. 
American  Bridge  Co,^  104  App.  Div.  404 ;  S.  C^ffd.,  186  N.  Y.  561.) 

The  fact  that  there  was  sufficient  material  at  hand  to  render  the 
bridge  secure,  had  the  same  been  used,  does  not  relieve  the  defend- 
ant  from  liability,  because  it  was  its  duty,  having  directed  the  plain- 
tiff to  do  certain  work  which  rendered  the  bridge  insecure,  to  see 
that  such  materials  were  used  and  the  bridge  made  and  kept  reason- 
ably safe  while  workmen  were  upon  it.  The  plaintiff  assumed  the 
risk  incident  to  the  nature  of  his  employment,  but  not  the  added 
risk  resulting  from  the  defendant's  neglect,  which  was  its  failure  to 
strengthen  the  bridge  as  the  plaintiff's  work  weakened  it.  Whether 
the  defendant  performed  its  duty  in  this  respect  was,  under  the  facts 
presented,  a  question  for  the  jury. 

For  these  reasons  I  am  unable  to  concur  in  the  opinion  of  Mr. 
Justice  Ingraham  and  vote  to  reverse  the  judgment  and  order  a 
new  trial. 

Houghton,  J.,  concurred. 

Judgment  affirmed,  with  costs.     Order  filed. 
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Charles  H.  Miller  and  Wilbur  Larremore,  as  Trustees  of  James 
E.  Miller  and  Emma  Z.  Smedlet,  under  tlie  Last  Will  and  Testa- 
ment of  Jane  M.  Miller,  Deceased,  Respondents,  v.  Fanny 
Harris  and  George  W.  Lewis,  Appellants. 

First  Department,  February  8, 1907. 

ICorts^a^e  —  action  by  mortgagee  for  fire  insurance  moneys  had  and 
received  by  mortgagor  under  contract  to  rebuild  —  liability  of  coten- 
ant  not  joining  in  mortgage  —  evidence  —  judgment  in  foreclosure  to 
show  deficiency  —  declarations  against  interest  of  joint  mortgagors. 

A  complaint  which  alleges  in  substance  that  the  plaintiffs,  as  mortgagees,  and 
entitled  to  be  paid  the  proceeds  of  fire  insurance  on  the  premises,  consented  to 
the  payment  of  a  loss  to  the  mortgagors  upon  their  promise  to  use  the  sum  in 
erecting  a  new  building  upon  the  premises  equal  in  value  to  that  destroyed, 
and  the  failure  of  the  mortgagors  to  fulfill  that  promise,  states  a  cause  of  action 
for  money  had  and  received.  The  failure  of  the  mortgagors  to  fulfill  the  prom- 
ise imposes  upon  them  an  obligation  to  repay  the  insurance  money  received  by 
them  to  the  mortgagees  and  on  failure  to  do  so  they  hold  the  same  as  money 
had  and  received. 

When,  however,  it  appears  that  an  owner  of  an  undivided  interest  in  the  prop- 
erty did  not  join  in  the  mortgage  and  was  not  liable  for  the  amount  secured  to 
be  paid  and  had  no  knowledge  of  the  mortgage  or  even  of  her  interest  in  the 
property,  a  Judgment  against  her  for  money  had  and  received  is  not  warmnted 
upon  mere  proof  that  she  signed  the  proof  of  loss  and  indorsed  the  check  of 
the  insurance  company,  which  were  presented  to  her  for  signature  by  the  other 
mortgagors,  and  when  there  was  no  promise  to  erect  a  building  made  by  her 
or  on  her  behalf. 

In  such  action  for  money  had  and  received  the  record  of  the  judgment  and  sale 
on  foreclosure  is  properly  admitted  in  evidence  to  show  that  the  amount  due 
on  the  mortgage  had  not  been  paid,  this  being  a  prerequisite  to  an  action  for 
money  had  and  received. 

The  declarations  of  the  mortgagors  who  acted  together  in  obtaining  the  insurance 
money  is  admissible  against  them  but  not  against  the  other  owner  of  the 
property. 

Appeal  by  the  defendants,  Fanny  Harris  and  another,  from  a 
jadgment  of  the  Sapreme  Court  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  23d 
day  of  April,  1906,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  7th  day  of  May,  1906, 
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denying  the  defendants'  separate  motions  for  a  new  trial  made  upon 
the  minutes. 

Ezehiel  Fixmun^  for  the  appellants. 

Otto  C,  Wieruniy  e/r.,  for  the  respondents. 

Ingbaham,  J. : 

Tlie  plaintiffs,  as  trustees,  held  a  mortgage  dated  May  23, 1898, 
upon   certain   real   property   owned  by  the   defendants  and  one 
Nathan  Lewis,  since  deceased,  as  tenants  in  common.     The  build- 
ings on  the  mortgaged  premises  were  insured,  loss,  if  any,  payable 
to  the  plaintiffs  as  mortgagees.     The  property  was  conveyed  to  the 
defendants  and  Nathan  Lewis  on  the  24th  day  of  February,  1899, 
subject  to  the  mortgage.     On  the  9th  day  of  May,  1899,  the  build- 
ing upon  the  property  was  destroyed  by  fire,  and  the  amount  pay- 
able under  the  policies  of  insurance  was  adjusted  at  $2,750.    The 
complaint  alleges  that  this  sum  of  money  was  paid  by  the  insurance 
companies  ^'to  and  received  by  the  defendants  and  said  Nathan 
Lewis,  as  tenants  in  common  of  said  property,  to  the  use  of  the 
plaintiffs,  who  consented  to  such  payment  being  so  made  to  said 
parties  upon  the  express  promise  made  to  them  by  the  said  Nathan 
Lewis  and  the  defendants  that  the  said  moneys  would  be  used  in 
the  erection  of  like  buildings  upon  said  premises  of  a  value  equal 
to  the  value  of  those  destroyed ; "   that  neither  the  defendants  nor 
the  said  Lewis  did  rebuild  any  building  upon  the  premises  in  place 
of  those  destroyed  ;  that  subsequently  the  plaintiffs  foreclosed  the 
mortgage  upon  the  property ;  that  the  property  was  sold,  and  there 
resulted  a  deficiency  of  $4,991.75.     The  answers  put  at  issue  these 
allegations  of  the  complaint.     At  the  end  of  the  trial  counsel  for 
.  the  defendants  moved  to  dismiss  the  complaint  upon  the  ground 
that  the  plaintiffs  had  failed  to  prove  any  cause  of  action  against 
the  defendants,  and,  further,  upon  the  ground  that  they  had  failed 
to  prove  that  the  sum  of  $2,750,  or  any  sum,  was  paid  to  pr  received 
by  the  defendant  Fanny  Harris  for  the  use  of  the  plaintijBBs,  or 
for  the  use  of  any  other  person,  or  that  she  made  any  promise  in 
relation  to  rebuilding  tlie  house  upon  the  premises,   or  that  she 
authorized  any  person  to  make  any  contract  on  her  behalf  in  rela- 
tion to  rebuilding   the  premises,  and  upon  other  grounds.     This 


Digitized  by  LjOOQ IC 


MiLLEB  V.  Habbis.  397 


App.  Div.]  First  Department,  February,  1907. 

motion  was  denied,  and  the  defendants  excepted.  The  court  then 
left  the  case  to  the  jury  with  instructions  that  it  would  be  the  duty 
of  the  jury  to  determine  whether  or  not  by  the  consent  of  the 
plaintiffs  tiiis  fund  wei\t  into  the  hands  of  Kathan  Lewis  alone,  as 
ckimed  by  tlie  defendants,  or  whether  they  all,  cither  actually  or 
constructively,  received  the  same.  The  court  then  stated  that  the 
evidence  of  the  promise  was  certain  conversations  had  with  Nathan 
Lewis,  a  brother  of  the  defendants,  who  was  also  a  part  owner  of 
the  property,  at  which  conversations,  or  a  part  of  them,  the  defend- 
ant George  W.  Lewis  was  present ;  that  the  defendant  Harris  was 
Bonght  to  be  charged  as  having  authorized  Nathan  Lewis  to  act  for 
her,  so  that  he  was  her  agent,  authorized  to  make  the  promise  relied 
upon ;  and  left  it  to  the  jury  to  say  whether  or  not  Nathan  Lewis 
was  the  agent  of  the  defendant  Harris.  At  the  close  of  this  charge 
counsel  for  the  defendants  said  that  he  was  perfectly  satisfied  with 
the  charge,  and  the  jury  subsequently  found  a  verdict  for  the 
plaintiffs  for  the  amount  claimed,  with  interest. 

I  think  the  allegations  of  the  complaint  are  sufficient  to  sustain  a 
cause  of  action  for  money  had  and  received.  By  the  policies  of 
insurance  the  plaintiffs  were  entitled  to  receive  the  amount  due^ 
from  the  insurance  companies  on  account  of  their  mortgage.  It 
appeared  that  checks  were  drawn  by  the  insurance  companies 
payable  to  Nathan  Lewis  and  the  defendants  and  to  the  plaintiffs 
as  trustees.  Thus,  to  secure  the  payment  of  these  checks,  it  was 
necessary  that  they  should  be  indorsed  by  Nathan  Lewis  and  the 
defendants,  and  also  by  the  plaintiffs  as  trustees.  These  checks 
were  received  by  Nathan  Lewis  or  the  defendant  George  Lewis, 
and  were  presented  indorsed  by  defendants  and  Nathan  Lewis  to 
the  attorneys  for  the  plaintiffs  who  had  charge  of  the  matter  with 
a  request  that  the  plaintiffs  indorse  the  check  and  sign  the  receipt 
for  the  money  from  the  insurance  company ;  that  the  attorney  with 
whom  the  conversation  was  had  refused  to  indorse  the  checks,  say- 
ing that  the  trustees  expected  to  get  the  money  from  the  insurance 
company  and  expected  to  rebuild  the  buildings  upon  the  mortgaged 
premises ;  that  the  defendant  George  Lewis  said  that  Mr.  Spencer, 
one  of  the  attorneys  for  the  plaintiffs,  had  agreed  that  "  We  "  (evi- 
dently referring  to  Nathan  Lewis  and  himself)  had  agreed  with  Mr, 
Spencer  that  they  were  to  get  the  money  and  to  put  it  into  new 


Google     — 


Digitized  by  VjOOQ 


398  MiLLEB  V.  HabBIS. 


First  Department,  February,  1907.  [Vol  117. 

buildings  to  be  erected  upon  tbe  premifies  ;  tliat  tbey  were  to  put  a 
great  deal  more  money  into  the  building  than  was  to  be  received 
upon  the  insurance  policies,  and  that  Mr.  Spencer  had  agreed  to 
allow  them  to  take  the  money  for  that  purpose.  The  matter  was 
then  referred  to  Mr.  Spencer.  Mr.  Spencer  testified  that  he  had  a 
number  of  conversations  with  Nathan  Lewis  in  relation  to  the  pay- 
ment of  this  money  by  the  insurance  companies ;  that  Nathan  Lewis 
and  the  defendant  George  Lewis  had  stated  to  him  that  they  pro- 
posed to  rebuild  the  house  which  had  been  upon  the  property  and 
to  use  the  insurance  money  and  to  add  to  it  a  considerable  sum  of 
money ;  and  they  asked  Mr.  Spencer  whether  the  trustees  would  be 
willing  to  allow  him  to  use  the  insurance  money  for  that  purpose. 
No  agreement  was  made  at  that  time ;  that  subsequently  Nathan 
Lewis  had  another  interview  with  Mr.  Spencer  who  said  that  the 
trustees  would  allow  him  to  use  the  insurance  money  for  the  pur- 
pose of  erecting  a  new  building  upon  the  premises.  This  was 
before  the  receipt  of  the  checks  from  the  insurance  companies. 
He  further  testified  that  there  was  a  subsequent  conversation,  when 
the  checks  from  the  insurance  companies  were  presented  fqr  indorse- 
ment, at  which  the  defendant  George  Lewis  was  present,  and  that 
the  said  checks  were  then  indorsed  by  the  attorneys  for  the  plain- 
tiffs. The  defendant  Harris  was  called  as  a  witness  by  tlie  plaintiffs 
and  testified  that  Nathan  Lewis  and  the  defendant  George  W. 
Lewis  were  her  brothers ;  that  she  had  no  recollection  of  signing 
at  any  time  any  papers  in  relation  to  this  property,  and  never  knew 
that  she  was  a  part  owner  of  it ;  that  her  brother  Nathan  Lewis 
died  in  the  year  1901 ;  that  she  never  heard  about  there  being  a 
fire ;  that  she  did  not  know  her  brother  had  an  interest  in  the  prop- 
erty, or  that  she  had  an  interest  in  it ;  that  she  trusted  her  brother 
and  left  the  matter  entirely  in  his  hands ;  that  the  two  checks  for 
the  payment  of  this  insurance  policy  were  indorsed  by  her  in  blank; 
that  she  never  knew  that  this  property  was  mortgaged  for  $6,000 ; 
that  at  the  time  she  signed  the  papers  her  brother  Nathan  Lewis  said, 
"  Fanny,  I  had  a  fire  up  there,  and  I  would  like  you  to  sign  this 
paper ; "  that  she  did  not  read  the  paper,  as  she  truBted  her  brother. 
These  papers  were  the  proof  of  loss  and,  apparently,  the  checks 
were  for  the  payment  of  the  loss. 

I  think  there  was  evidence  to  sustain  this  judgment  against  the 
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defendant  George  W.  Lewie.  He  had  to  do  with  the  collection 
of  the  amount  of  loss  of  the  insurance  companies,  took  these  checks 
^to  the  attorney  for  the  plaintiffs,  and  stated  that  he  and  his  brother 
were  to  have  that  money  to  erect  new  bnildings  upon  the  premises, 
and  was  present  at  the  time  that  the  final  agreement  was  made 
between  his  brother  Nathan  Lewis  and  the  plaintiffs'  attorneys. 
The  money  was  thus  paid  to  Nathan  Lewis  and  the  defendant 
George  Lewis  upon  the  promise  that  the  anxount  of  the  insurance 
money  would  be  invested  in  new  buildings  upon  the  premises  wHich 
would  enhance  the  value  of  the  property  covered  by  the  mortgage, 
and  for  that  purpose,  and  that  purpose  only,  the  attorneys  for 
plaintiff  consented  to  the  payment  to  Nathan  Lewis.  The  failure 
of  Nathan  Lewis  and  George  W,  Lewis  to  carry  out  their  promise 
imposed  ah  implied  obligation  upon  them  to  at  least  repay  the 
money  that  they  had  in  their  hands  which  was  to  be  used  in  the 
erection  of  a  building  upon  the  premises  which  would  increase  the 
plaintiffs'  security.  This  money,  under  the  policies  of  insurance, 
was  payable  to  the  plaintiffs.  It  was  their  money,  placed  by  them 
in  the  handa  of  Nathan  and  George  Lewis  upon  a  promise  that  it 
would  be  invested  in  a  building  upon  the  premises.  The  failure  of 
Nathan  and  George  Lewis  to  keep  that  promise  left  them  with  so 
much  money  belonging  to  the  plaintiffs  in  their  hands  which  the 
plaintiffs  were  entitled  to  recover  as  money  had  and  received.  The 
case  as  to  the  defendant  Harris,  however,  is  quite  different  She 
had  no  interview  with  the  plaintiffs  or  their  attorneys,  made  no 
protnise  to  them  and  received  none  of  the  money.  She  testified 
that  she  knew  nothing  about  the  transaction,  except  that  she  was 
requested  by  her  brothers  to  sign  soma  papers,  which  she  did ;  but 
the  signing  of  these  papers  was  only  t'le  preliminary  atep  necessary 
to  place  the  money  representing  Lhe  value  of  the  buildings  destroyed 
by  fire  in  the  hands  of  the  plaintiffs.  It  was  after  she  had  signed 
these  papers  and  indorsed  tlie  checks  that  they  were  presented  to 
the  plaintiffs'  attorneys  for  their  signature  and  indorsed  by  them 
upon  the  agreement  specified.  There  was  no  promise  made  on 
behalf  of  the  defendant  Harris,  or  no  money  received  by  her,  unless 
Nathan  Lewis  was  her  agent  to  receive  the  money  and  was  author- 
ized by  her  to  make  a  promise  in  relation  to  it.  It  is  true  that  it 
appears  that  she  was  the  owner  of  an  undivided  interest  in  the 
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property,  but  she  liad  never  signed  the  bond  and  mortgage,  and 
was  not  liable  for  the  amount  secured  to  be  paid.  Her  evidence, 
which  is  the  only  evidence  in  relation  to  her  connection  with  the 
transaction,  was  that  she  did  not  kn<  w  that  she  had  an  interest  in 
the  property  and  had  nothing  to  do  with  the  transaction  ;  and  while 
she  says  she  trusted  her  brother  and  lef  everything  to  him,  in  the 
absence  of  evidence  to  show  that  slie  had  anything  to  do  with  the 
property  or  the  insurance  money,  or  it2  receipt,  or  the  agreement 
under  which  it  was  received,  she  was  not  liable  for  the  money  that 
was  received  and  used  by  Xathan  Lewis  without  her  knowledge 
or  consent. 

The  appellants  raise  several  questions  relating  to  the  rulings  on 
evidence,  but  we  think  no  error  was  committed  The  evidence  of 
the  sale  under  the  judgment  of  foreclosure,  while  possibly  not 
necessarily  a  part  of  the  plaintiffs'  cause  of  action,  was  competent  to 
show  that  the  amount  due  on  the  mortgage  had  not  been  paid,  for 
if  the  plaintiffs  had  realized  the  amount  of  their  mortgage  by  a 
sale  of  the  property,  they  could  not  maintain  this  action  for  money 
had  and  received.  While  the  evidence  of  declarations  of  Nathan 
or  George  Lewis  was  not  competent  as  against  the  defendant  Harris, 
the  declarations  of  Nathan  Lewis  were  competent  as  against  George 
Lewis,  as  the  evidence  is  sufficient  to  show  that  they  were  acting 
together  in  obtaining  this  insurance.  The  other  objections  to  testi- 
mony do  not  require  discussion. 

I  think,  therefore,  that  the  complaint  should  have  been  dismissed 
as  against  the  defendant  Harris,  and  that  as  to  her  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  the  said 
appellant  to  abide  the  event,  and  that  the  judgment  as  to  the 
defendant  George  W.  Lewis  should  be  aflfirmed,  with  costs. 

Patterson,  P.  J.,  Laughlin,  Clarke  and  Scott,  J  J.,  concurrei 

As  to  defendant  Harris,  judgment  and  order  reversed  and  new 
trial  ordered,  costs  to  appellant  to  abide  event ;  as  to  defendant 
Lewis,  judgment  and  order  affirmed,  with  costs.     Order  filed. 
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Anna  Seitz,  Appellant,  v.  Magdalena  Messebschmitt  and  Others, 

Defendants. 

Magdaxena  MEssERscfiMiTT,  Purcliaser,  Respondent. 
First  Department,  February  8,  1907. 
Beal  property  —  escheat  —  when  title  of  State  not  divested  by  foreclosure. 

When  a  mortgagor  dies  without  heirs  capable  of  inheriting,  the  lands  escheat  to 
the  State  which  takes  title  subject  to  the  mortgage.  But  ^s  a  sovereign  State 
cannot  be  sued  w^ithout  its  consent,  the  courts  obtain  no  jurisdiction  in 
an  action  of  foreclosure  as  against  the  State,  even  though  the  Attorney- 
General  be  made  a  party  defendant. 

Under  such  circumstances  the  title  of  the  State  is  not  divested  by  the  sale  on 
foreclosure,  and,  if  the  Statute  of  Limitations  has  not  run  against  the  State, 
the  purchaser's  title  is  not  marketable. 

Lauohlin,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Anna  Seitz,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
ia  the  office  of  the  clerk  of  the  county  of  New  York  on  the  19th 
day  of  September,  1906,  granting  a  motion  made  by  Magdalena 
Messerschmitt  to  be  relieved  from  her  purchase  made  at  a  sale  par- 
Buant  to  an  interlocutory  judgment  in  partition,  upon  the  ground 
that  the  title  to  the  premises  in  question  is  unmarketable. 

Gearge  Q.  Collhxa^  for  the  appellant  and  for  infant  defendants. 

Joseph  T,  Weed^  for  the  respondent. 

Ingrauam,  J. : 

The  questions  presented  on  this  appeal  are  stated  in  the  opinion 
of  Mr.  Justice  Laughlin.  There  is  one  ground  upon  which  I  do 
not  agree  with  him. 

The  conveyance  of  the  referee  on  the  sale  under  the  judgment 
ill  tlie  foreclosure  action  is  the  foundation  of  the  title ;  in  that 
action  no  defendant,  as  representing  the  heirs  at  law  of  the  mort- 
gagor, was  made  a  party,  it  being  alleged  that  the  mortgagor  died 
owning  the  equity  of  redemption  in  the  property  without  heirs  at 
law,  which  it  may  be  assumed  meant  without  heirs  at  law  capable  of 
App.  Biv.— Vol.  CXVII.        2G 
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inheriting  real  property  in  this  State.  The  title  U  sought  to  be-sos- 
tained  upon  that  theory.  If,  liowever,  the  owner  of  the  equity  of 
redemption  died  without  heirs  at  law  capahle  of  inheriting  the  title 
to  liis  rfeal  property,  it  escheated  to  the  State,  who,  therefore, 
hecatne  the  owner  of  the  property  in  question  subject  to  the 
mortgage  ? 

I  agree  with  Mr.  Justice  Laughlin  that  the  facts  would  jnstify 
a  finding  that  the  mortgagor  and  owner  of  the  equity  of  redemption 
died  without  heirs  at  law  capable  of  inheriting,  and  that,  therefore, 
at  his  death  the  title  to  the  property  vested  by  escheat  in  the  State. 
The  question,  then,  is  whether  the  title  of  the  State  was  affected  by 
the  sale  under  the  judgment  of  foreclosure.     The  People  of  tlie 
State  were  not  a  party  to  the  foreclosure  action,  and  it  always  has 
been  a  settled  rule  of  law  that  a  sovereign  State  could  not  be 
sued  in  its  own  courts  without  its  consent.     This  questiod  is  dis- 
cussed by  Mr.  Justice  Mitchell  in  Kiersted  v.  People  (1  Abb.  Pr. 
385),  and  the  rule,  as  I  nnderstand  it,  is  there  stated.     He  quotes 
from  Broxson,  J.,  in  Delafield  v.  State  of  Illinois  (2  Ilill,  159), 
that  "  where  a  State  is  made  defendant  the  State  courts  cannot  exer- 
cise jurisdiction."     It  seems  to  me  clear  that  if  the  courts  of  the 
State  could  acquire  no  jurisdiction  as  against  the  State  to  affect  its 
title  to  real  property,  making  the  Attorney-General  of  the  State  a 
party  defendant  in  actions  affecting  real  property,  could  give  the 
court  no  jurisdiction  to  sell  the  property  of  the  State  under  a  judg- 
ment in  that  action.     Upon  the  assumption   that  the  property 
escheated  to  the  State,  the  State  became  the  owner  of  the  equity  of 
redemption,  and  to  sustain  the  title  offered  to  the  purchaser  we  must 
hold  that  the  deed  by  the  referee  under  the  judgment  of  forecioeare 
conveyed  the  equity  of  redemption  which  had  become  vested  in  the 
State.     If  the  court  had  no  jurisdiction  over  the  State,  in  whom 
the  title  to  the  property  had  vested,  it  certainly  could  not  sell  tlie 
interest  of  the  State  in  the  property  under  a  judgment  in  an  action 
to  which  the  State  was  not  a  party  (2  R.  S.  192,  §  158;  3  R  S. 
[5th  ed.]  273,  §  88  [15SJ;  3  R.  S.  [6th  ed.]  199,  §  102  [158]; 
revised  in  Code  Civ.  Proc.  §  1632);  and  as  the  Statute  of  limita- 
tions hj\s  not  run  against  the  State,  I  do  not  see  how  we  can  say  tliat 
the  interest  of  the  State  has  been  divested  by  the  sale  under  this 
judgment. 
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The  cases  in  which  courts  of  equity  liave  allowed  a  State  or  the 
Attorney-General  of  a  State  to  be  made  a  party  defendant  have 
been  cases  in  which  there  had  been  a  lien  upon  real  or  per- 
sonal property,  which  apparently  was  owned  by  the  State  and  the 
Attorney-General  was  made  a  party,  not  for  the  purpose  of  affecting 
the  rights  of  the  State,  but  to  notify  him  of  the  existence  of  the 
controversy,  so  as  to  give  him  an  opportunity  to  appear  and  protect 
the  interests  of  the  State  if  he  so  desired.  But  in  no  case  that  I 
can  find  has  it  ever  been  held  that  where  real  property  had  vested 
in  a  State,  making  either  the  State  or  the  Attorney-General  a  party 
to  an  action  affecting  such  real  property  without  legislative  sanction, 
could  divest  the  State  of  the  property  that  had  vested  in  it.  While 
the  Attorney-General  was  the  legal  ofliccY  of  the  State,  he  had  no 
power  to  divest  tlie  State  of  real  property,  that  power  resting  solely 
with  the  Legislature.  Making  him  a  party  did  not  bind  him  to 
interpose  on  behalf  of  the  State,  and  upon  principle  I  cannot  see 
how  it  can  be  said  that  making  him  a  party  to  the  action  and  his 
appearance  in  the  action  could  vest  the  court  with  jurisdiction  to 
sell  the  property  of  the  State  so  as  to  divest  it  of  title. 

I  do  not  think  we  can  declare  in  this  action,  to  which  the  State 
is  not  a  party,  that  the  title  of  the  State  to  this  property  has  been 
divested  by  the  sale  under  the  foreclosure  suit,  and,  therefore,  I 
think  the  title  is  not  marketable. 

The  order  should,  therefore,  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Clarke  and  Scott,  JJ.,  concurred ;  Laughlin,  J.,  dissented. 

Lauohun,  J.  (dissenting) : 

The  premises  in  question  are  known  as  Nos.  657  and  G59  East 
One  Hundred  and  Fifty-first  street,  borough  of  The  Bronx,  city  of 
New  York,  and  consist  of  a  parcel  fifty  feet  in  width  by  one  hun- 
dred and  fourteen  feet  in  depth,  on  the  northerly  side  of  the  street, 
commencing  twenty  feet  easterly  from  Melrose  avenue.  In  1860  the 
easterly  twenty-five  feet  were  owned  in  fee  simple  absolute  by 
William  Bower,  who  on  the  twenty-first  day  of  March,  that  year, 
duly  mortgaged  the  same,  his  wife  joining  in  the  mortgage.  The 
mortgage  by  mesne  assignments  came  to  one  Herbert  J.  McDonald, 
who  in  the  month  of  November,  1871,  brought  an  action  in  the 
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Supreme  Court,  Westchester  county,  to  foreclose  the  same.  The 
mortgagor  had  died  in  the  meantime,  but  his  widow,  who  liad  joined 
in  the  mortgage,  was  living.  She  was  made  a  party  defendant,  and 
both  summons  and  complaint  were  personally  served  upon  her,  but 
she  defaulted  in.appearing.  The  only  other  defendant  was  "Mar- 
shall B.  Charaplain,  Attorney-General  of  the  State  of  New  York, 
in  behalf  of  the  people  of  the  State  of  New  York."  It  was  alleged 
in  the  complaint  that  the  mortgagor  had  died  "  leaving  his  widow 
and  no  heirs  at  law  or  next  of  kin,  and  by  reason  whereof  Mar- 
shall B.  Champlain  as  Attorney-General  of  the  State  of  New  York, 
in  behalf  of  the  people  of  said  State  of  New  York,  have  or  claim  to 
have  some  interest  in  or  lien  upon  the  said  mortgaged  premises." 
Champlain  as  a  party  defendant,  by  the  description  contained  in 
the  title,  served  the  usual  notice  of  appearance,  which  he  subscribed 
"  M.  B.  Champlain,  Attorney- General  for  the  people  of  the  State 
of  New  York,"  and  therein  waived  notice  of  all  proceedings,  except 
notice  of  application  for  surplus  moneys.  Upon  proof  of  service 
upon  the  defendant  Bower,  and  this  notice  of  appearance,  the  usnal 
steps  and  proceedings  in  a  foreclosure  action  were  taken  and  had, 
and  judgment  of  foreclosure  was  entered,  under  which  the  property 
was  sold  by  the  sheriff  to  the  defendant  Bower,  the  widow  of  the 
mortgagor,  and  a  conveyance  thereof  executed  to  her  by  him  on  the 
14th  day  of  Feliruary,  1872.  The  premises  were  struck  off  to  her 
on  her  bid,  which  just  equaled  tlie  amount  of  the  indebtedness  and 
the  costs  and  expenses  of  the  action,  and,  as  there  was  no  surplns, 
no  surplus  money  proceedings  were  had.  By  mesne  conveyances 
from  the  purchaser  at  foreclosure  sale,  the  property  became  vested 
in  one  Joseph  Messerschmitt  in  or  prior  to  1880.  It  does  not 
expressly  appear  whether  or  not  the  purchaser  at  the  foreclosure 
went  into  possession  at  once.  The  plaintiff  is  the  daughter  of  said 
Messerschmitt  by  his  first  wife,  and  the  defendant,  the  purchaser 
here,  is  his  second  wife.  They  derived  tlie  title  which  it  was  sought 
to  partition  in  this  action,  and  wliich  has  been  sold,  through  liim. 
It  is  evident  that  this  was  a  friendly  application  to  determine  the 
marketability  of  the  title,  because  the  widow,  who  is  the  purchaser, 
as  well  as  plaintiff,  her  stepdaughter,  presents  an  affidavit  sliowing 
her  knowledge  concerning  the  possession  and  title  of  her  husband. 
It  appears  by  their  affidavits  that  Messerschmitt  was  in  possesBion 
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as  early  as  1880 ;  that  the  premises  were  then  inclosed  by  a  substan- 
tial inclosnre,  and  about  five  years  thereafter  he  built  two  apart- 
ment houses  thereon,  which  covered  the  entire  frontage,  and  that 
that  part  of  the  premises  not  covered  by  the  buildings  remained 
ijiclosed  by  a  substantial  inclosure  until  after  his  death  in  1894,  or 
dnriug  a  period  of  about  twenty-five  years ;  that  during  this  entire 
period  no  claim  adverse  or  hostile  to  the  ownership  or  title  of  said 
Messerschmitt  was  made  by  any  person  or  persons  to  their  knowl- 
edge, and  that  they  never  learned  from  him  that  such  claim  was 
ever  made. 

The  defects  in  the  title  claimed  by  the  purchaser  were  that  the 
equity  of  redemption  which  was  in  the  heirs  of  the  mortgagor,  or 
the  people  of  the  State  was  not  foreclosed,  owing  to  the  failure  of 
the  plaintiff  to  make  unknown  heirs  of  the  mortgagor  (Code  Proc. 
§  135,  as  amd.  by  Laws  of  1860,  chap.  459,  §  4)  or  the  people 
of  the  State  parties  defendant.  The  purchaser  in  claiming  that  the 
heirs  of  the  mortgagor  should  have  been  made  parties  defendant, 
relies  upon  the  rule  that  it  is  presumed  that  no  man  dies  without 
heirs.  (22  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  1291,  and  cases 
cited ;  Ettenheitner  v.  Ileffernan^  ^^  Barb.  374 ;  Bradley  v. 
Dwigkty  62  How.  Pr.  300;  Pitkhi  v.  New  Yorh  c6  New  England 
R.  R  Co.j  64  Conn.  482 ;  Harvey  v.  Thornton,  14  III.  217 ;  Lawson 
Presump.  Ev.  [2d.  ed.]  249 :  Bell  v.  Hall,  76  Ala.  540 ;  Jolm,  Admr,, 
V.  Hunt,  1  Blackf.  [Ind.]  324.)  The  appellant,  however,  contends 
that  such  presumption  is  overcome  by  the  allegations  of  the  complaint 
in  the  foreclosure  action,  which  were  not  controverted,  and,  therefore, 
stands  as  if  determined  by  the  court  upon  the  trial  of  an  issue.  If  it 
had  been  alleged  that  he  left  only  one  heir  who  was  made  a  defendant 
and  defaulted,  surely  it  would  not  be  necessary  to  prove  the  allega- 
tions by  calling  witnesses,  and  the  burden  would  be  on  the  pur- 
chaser of  showing  other  heirs.  It  would  seem,  unless  it  is  impos- 
sible that  a  person  could  die  without  heirs  at  law,  capable  of  inherit- 
ing his  realty,  that  this  allegation  of  the  fact  would  be  controlling, 
at  least  in  the  absence  of  some  evidence  of  the  existence  of  heirs.  It 
is  manifest  that  there  may  have  been  blood  relations  and  yet  not  heirs 
at  law  capable  of  inheriting  the  land.  The  allegations  of  tlie  com- 
plaint should  be  construed  as  meaning  that  he  left  no  heir  capable 
of  inheriting  for  that  is  the  sense  in  whicli  the  term  is  used  in  the 
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complaint  and  it  is  strictly  its  legal  meaning.  {Tillman  v.  Davis, 
95  N.  Y.  17.)  In  1871  alien  heirs  were  incapable  of  inheriting 
real  property  in  this  State.  {Luhrs  v.  Ehner,  80  N.  Y.  171,  178.) 
Moreover,  the  presumption  that  no  one  dies  witliout  leaving  heire 
capable  of  inheriting  his  real  property  cannot  be  conclusive,  for  he 
may,  and  that  the  State  shall  then  take  by  escheat  the  Constitution 
expressly  contemplated.  (Const.  [1846]  Art.  1,  §  11.)  It  is  evident 
that  there  is  no  hard  and  fast  rule  on  the  point,  and  that  it  is  possible 
that  one  may  die  without  heirs  capable  of  inheriting,  and  that  cir- 
cumstantial evidence,  or  great  lapse  of  time,  may  be  sufficient  to 
overcome  the  presumption  that  he  did  not.  In  the  second  edition 
of  the  American  and  English  Encyclopaedia  of  I^w  (Vol.  22,  p.  1291) 
the  law  on  this  subject  is  stated  as  follows :  "  Owing  to  the  recog- 
niEid  fact  that  comparatively  few  persons  die  without  heirs,  either 
near  or  remote,  it  is  presumed  that  decedents  leave  lieirs.  But 
the  non-existence  of  hei!:8  within  a  particular  degree  may  be 
established  by  circumstantial  evidence,  and  after  a  great  lapse 
of  time  and  the  non-appearance  of  heirs,  their  non-existence 
may  be  presumed."  In  Harvey  v.  Thornton  {supra),  which  was 
a  foreclosure  action  in  which  the  decree  was  taken  by  default, 
the  mortgagor's  administrator  was  made  a  party  defendant, 
but  his  heirs  were  not  joined  in  any  form,  and  there  was 
no  allegation  that  there  were  not  heirs.  Tlie  court  held  that 
there  was  a  presumption  that  heirs  existed  capable  of  inheriting, 
but  the  court  said:  "It  may  perhaps  be,  if  the  bill  had  con- 
tained an  allegation  that  the  mortgagor  died  without  heirs,  that 
tiie  decree  might  be  sustained.  But  in  the  absence  of  such  an  aver- 
ment, it  is  clearly  the  duty  of  tliis  court  to  intend  that  there  are 
persons  in  existence  who  inherited  the  ecjuity  of  redemption."  In 
Moran  v.  Conoma  (59  N.  Y.  Super.  Ct.  101 ;  aflfd.,  128  N.  Y.  591) 
objection  was  made  to  a  title  by  the  purchaser  on  foreclosure,  upon 
the  ground  that  proof  should  have  been  offered  as  to  persons 
de8crii)ed  in  the  summons  as  unknown,  absentees  and  heirs  at  law 
of  the  mortgagor,  to  show  who  such  unknown  persons  and  absentees 
were,  or  to  show  that  the  mortgagor  did  in  fact  die  without  heirs. 
It  appeared  that  he  left  the  city  of  New  York  shortly  after  giving 
the  mortgage  and  had  not  been  heard  from  for  upwards  of  thirty- 
five  years.     It  was  held  that  the  objection,  was  not  sufficient  to 
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release  the  purchaser,  the  conrt  following  Wheeler  v.  Scully  (50 
N.  Y.  667),  where  the  mortgagor,  after  executmg  the  mortgage 
in  1853,  left  home  and  had  not  been  heard  from  at  the  time  of 
the  foreclosure.  He  was  served  by  publication  and  his  unknown 
heirs  were  made  parties  defendant.  The  objection  raised  to  the 
title  was  that  it  was  to  be  presumed  that  the  mortgagor  was  dead 
and  he  left  heirs  at  law  who  might  be  infants,  who  woald  not 
be  barred  by  the  judgment.  It  was  held  that  even  if  the  service 
would  not  have  been  good  against  infants,  if  the  mortgagor  had 
died  leaving  infant  heirs,  yet  the  burden  of  showing  infancy  rested 
upon  the  purchaser. 

In  Bradley  v.  Dwight  {supra)  which  was  an  action  to  redeem, 
the  plaintiff  claimed  throngh  tlie  People  by  release  from  the 
Legislature  of  their  title  by  escheat^  The  defendant  claimed  title 
onder  foreclosure  wherein  it  was  alleged  that  the  owner  of  the 
equity  of  redemption  died  seized  of  the  premises,  intestate,  unmar- 
ried and  without  issue,  leaving  him  surviving  a  father,  an  alien 
who  also  died  without  issue.  The  People  of  the  State  were 
not  made  a  party  defendant,  either  directly  or  indirectly.  The 
defendant  and  his  grantees  had  been  in  possession  under  the 
deed  in  foreclosure.  A  demurrer  to  the  complaint  was  sustained 
upon  the  ground  that  it  did  not  affirmatively  appear  that  the  owner 
died  without  heirs  having  legal  capacity  to  take  as  he  might  have 
had  brothers  or  sisters.  But  inasmuch  as  there  was  no  allegation 
in  the  complaint  in  foreclosure  in  that  case  that  the  owner  of  the 
equity  of  redemption  died  witJiout  heirs^  it  is  not  an  authority  on 
the  point  now  under  consideration. 

It  appears  to  me  that  there  is  no  defect  in  this  title  disclosed  on 
tlie  face  of  the  record  and  that  it  is  incumbent  on  the  purchaser  to 
show  that  there  were  heirs.  (See  Qreenhlatt  v.  Hermann^  144 
N.  T.  13;  Wheeler  v.  ScuUy,  50  id.  667;  Moran  v.  Conoina, 
59  N.  T.  Super.  Ct.  101;  aflfd.,  128  N.  Y.  591;  JIagan  v. 
DruckeTj  90  App.  Div.  28 ;  Zenehan  v.  College  of  SL  Francis 
Xavier^  51  id.  535 ;  Goodioin  v.  Crooks^  33  Misc.  Rep.  39 ;  aflfd., 
58  App.  Div.  464 ;  Matter  of  Sullivaji,  51  Hun,  378 ;  Baraoii  v. 
MtUligany  66  App.  Div.  493.)  The  judgment  in  partition  undei: 
which  the  premises  have  been  sold  establishes  presumptively  that 
the  title  offered  for  sale  is  in  the  parties  to  the  action  of  which 
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the  purchaser  is  one.     {Goodwin  v.    CrookSy  supra.)    In  view 

of  the  fact  that  the  widow  of  the  mortgagor  was  made  a  partj 
defendant,  and  the  complaint  containing  the  allegation  that  her 
Imsband  died  without  heirs  was  served  npon  her,  it  is  reasonable  to 
infer  that  the  allegation  in  the  complaint  was  in  accordance  with  the 
facts,  especially  as  it  was  assumed  that  title  has  escheated  to  the 
State  and  the  Attorney-General  was  made  a  party.  In  those 
circumstances  there  was  no  likelihood  of  collusion. 

Moreover,  I  am  of  opinion  that,  upon  this  branch  of  the  case,  the 
title  is  good  by  lapse  of  time.  It  is  to  be  borne  in  mind  tliat  the 
only  right  in  the  mortgagor  or  in  his  heirs,  if  he  loft  any,  was  a 
right  of  redemption  after  the  mortgagee  or  those  who  became  sub- 
rogated to  his  rights  under  the  mortgage  by  the  judgment  in  fore- 
closure came  into  possession  of  the  premises.  {Lunny  v.  JUcClellan, 
116  App.  Div.  473.)  The  Statute  of  Limitations  against  siich  an 
action  is  ten  years  after  possession  is  taken  by  the  mortgagee  or  bis 
successor  in  interest.  {Ihibhdl  v.  Sibley^  60  N.  Y.  468.)  It  is 
likely  that  the  purchaser  went  into  possession  immediately,  but  in 
any  event  it  appears  that  the  father  of  the  plaintiff  and  husband  of 
the  purchaser  was  in  undisturbed  possession  by  virtue  of  the  title 
derived  from  the  foreclosure  of  the  mortgage  for  a  period  of  about 
twenty-five  years.  If  any  heirs  were  living  the  statute  would  have 
been  against  them  whetlier  adults  or  infants.  It  is  a  reasonable 
inference  that  the  purchaser  on  the  foreclosure  took  possession  of 
the  premises,  for  we  find  his  successor  in  interest  in  possession  in 
1880.  If  the  heii-s  were  of  age  at  the  time  the  purchaser  under  the 
decree  in  foreclosure  went  into  possession,  the  Statute  of  Limita 
tions  commenced  to  run  at  once  and  would  not  be  suspended  by  a 
subsequent  devolution  of  title  to  infants.  (Jackson  v.  Robins^  15 
Johns.  169 ;  Ottinger  v.  Strasburger,  33  Ilun,  466 ;  affd.,  102  N.  Y. 
692;  Fleming  v.  Griswofdy  3  Hill,  85;  Sioearingen  v.  Robertson^ 
39  Wis.  462 ;  Beelc^r  v.  Van  Valkenburgh,  29  Barb.  319.)  If  the 
heir  was  then  an  infant  just  born,  the  running  of  the  Statute  of 
Limitations  would  be  complete  after  the  lapse  of  thirty-one  years. 
There  may  be  no  presumption  that  the  heirs  were  adults,  but  there 
is  a  presumption  that  they  were  not  insane  or  under  other  disability 
which  is  not  a  normal  condition.  There  is  little  hardship  in  this 
particular  case  in  giving  weight  to  the  defense  of  the  Statute  of 
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Limitations  against  an  action  to  redeem,  in  view  of  the  fact  that  the 
purchaser  is  personally  familiar  with  the  facts  relating  to  possession 
for  a  period  of  more  than  twenty-five  years,  as  arc  the  other  parties 
to  the  action,  some  of  whom,  at  least,  would  be  available  as  witnesses. 
According  to  the  allegations  of  the  complaint  in  the  foreclosure 
action  the  title  had  escheated  to  the  People  of  the  State.  If  the 
owner  of  the  equity  of  redemption  died,  as  is  alleged,  without  heirs, 
then  his  title  and  interest  escheated  to  the  State  without  any  action 
on  the  part  of  the  People  or  their  representatives.  {Johnston  v. 
SpioeTy  107  N.  Y.  185 ;  Const.  1846,  art,  1,  §  11 ;  Ettenheimer  v. 
Heffemaahy  s^ipra.)  It  is  claimed  that  the  People  should  have  been 
made  a  party  eo  7iomine,  Our  attention,  however,  has  not  been  called 
to  any  statute  authorizing  the  plaintiff  in  a  foreclosure  action  to 
make  the  People  of  the  State  a  party  defendant  as  the  owner  of  the 
equity  of  redemption,  and  of  course  in  the  absence  of  such  a  statute, 
the  rule  is  that  the  People,  being  the  sovereign,  may  not  be  sued. 
It  was  provided  by  statute  at  that  time  that  the  People  might  bo 
made  a  party  to  an  action  in  partition  of  lands  held  by  the  Peoplo 
and  by  individuals  as  tenants  in  common  (R.  S.  [5th  ed.  vol.  3, 
p.  620 ;  6th  ed.  vol.  3,  p.  597]  pt.  3,  chap.  5,  tit.  3,  §§  108, 109)  and 
is  now  so  provided  in  the  Code  of  Civil  Procedure  (§  1594),  but  in 
view  of  the  rule  prohibiting  an  action  against  the  sovereign,  that 
would  not  justify  making  the  People  a  party  to  a  foreclosure  action. 
On  application  for  letters  of  administration  in  case  of  intestacy 
unless  it  appeared  that  the  deceased  left  next  of  kin  entitled  to 
his  estate,  the  statute  at  that  time  required  that  a  citation  should 
be  issued  to  and  served  on  the  Attorney-General  who  in  cases  of 
escheat  appeared  for  the  People.  (R.  S.  [vol.  2,  p.  76]  pt.  2,  cliap.  6, 
tit.  2,  §  37 ;  GomhauU  v.  Public  Admr.\  4  Bradf.  226.)  Tliis  pro- 
vision is  now  contained  in  section  2663  of  the  Code  of  Civil  Pro- 
cedure. (See  Throop's  Code  Civ.  Proc.  [1880  ed.]  §  2663,  note  and 
present  statute.)  Section  2616  of  the  Code  of  Civil  Procedure 
which  is  also  partly  founded  on  this  provision  of  the  Revised 
Statutes  (Throop's  Code  Civ.  Proc.  §  2616,  note  and  present  statute), 
provides  for  issuing  a  citation  to  the  Attorney-General,  and  not 
directly  to  the  People,  in  cases  of  probate  of  wills  relating  to  real 
estate,  where  the  heirs  of  the  decedent  cannot  be  ascertained.  By 
amendment  to  section  1627  of  the  Code  of  Civil  Procedure,  by  chap- 
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ter  528  of  the  Laws  of  1899,  authority  now  exists  for  joining  the 
People  as  a  party  defendant  in  an  action  for  the  foreclosure  of  a 
mortgage  on  real  property  where  they  have  a  subsequent  lien,  by 
serving  the  Attorney-General.  If  the  People  could  liave  been  law- 
fully joined  as  a  party  defendant  I  am  of  opinion  that  since  service 
might  have  been  made  on  the  Attorney-General,  who  alone  could 
have  appeared  for  them,  what  was  done  in  view  of  his  appearance 
for  the  People,  without  questioning  the  procedure,  should  be  regarded 
as  a  sufficient  designation  of  the  People  as  a  party  defendant,  and 
sufficient  service,  or  at  least  the  appearance  should  bo  deemed,  pre- 
sumptively at  least,  a  voluntary  appearance  for  the  People,  in  whose 
behalf  he  assumed  to  appear,  and  a  waiver  of  any  irregularity  or 
defect  in  the  title  in  the  summons.  (See  People  v.  Sydrostatie 
Paper  Co.,  88  K  Y.  623 ;  Sperry  v.  PeynoldSj  65  id.  179 ;  Brown 
V.  NicfioUy  42  id.  26.  See  Supreme  Court  Knles  1871,  rule  14,  in 
force  at  that  time.)  The  Attorney-General  had  no  interest  in  the 
suit  except  in  his  official  capacity  as  representing  the  People.  Since 
the  People  had  not  consented  to  be  made  a  party  defendant  in  such 
a  case,  the  mortgagee,  whose  rights  accrued  before  the  State 
acquired  an  interest,  would  be  deprived  of  his  right  to  foreclose 
the  mortgage  and  to  have  tlie  judgment  pass  good  title  as  against 
the  People,  whose  rights  were  subordinate  to  those  of  the  plaintiff, 
unless  the  court  of  equity  devised  some  plan  for  giving  the  People 
notice  and  an  opportunity  not  to  litigate  their  title,  but  to  come  in 
and  protect  it  by  redeeming  or  bidding.  It  appears  that  a  practice 
was  devised  by  which,  where  the  People  had  or  claimed  a  lien  on 
premises  subsequent  or  subordinate  to  the  rights  of  the  plainti£F, 
and  in  other  suits  in  equity  where  they  were  interested,  they  were 
given  notice  by  naming  'he  Attorney-General  in  his  official  capacity 
as  a  party  defendant  and  serving  process  upon  him.  (  Varick  v. 
Smith,  5  Paig-,  137 ;  Garr  v.  Bright,  1  Barb.  Ch.  157 ;  KierHed 
V.  People,  1  Abb.  Pr.  385.)  On  principle  that  rule  should  be 
applied  to  a  case  where  the  People  had  become  the  owners  of  the 
equity  of  redemption.  , 

I  am  of  opinion,  tlierefore,  that  the  title  was  marketable.  I 
think  it  falls  within  the  cases  holding  that  where  it  is  possible  that 
a  fact  exists  which  would  aiTect  the  title,  but  that  it  is  extremely 
improbable  and  a  remote  contingency,  the  court  may  compel  a 
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specific  perfor»nance.  {Ferry  v.  Sampson^  112  N.  Y.  415 ;  Hagan 
y.  Dmcker^  90  App.  Div.  28 ;  Lenehan  v.  College  of  St.  Francis 
Xaviefj  supra;  Carnhrelleng  v.  Purton^  125  N.  Y.  610;  Hamer- 
sklag  V.  Buryeay  58  App.  Div.  288 ;  aflfd.,  172  N.  Y.  622  ;  Empire 
Realty  Corporation  v.  Sayre^  107  App.  Div.  415.) 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  granted,  with  ten  dollars 
costs. 

Order  aflSrmed,  with  ten  dollars  costs  and  disbursements.  Order 
filed. 


The  People  of  the  State  of  New  York  ex  rel.  Abraham  Kopel, 
Appellant,  v,  Theodore  A.  Bingham,  Police  Coiainissioner  of  the 
City  of  New  York,  Eespondent. 

First  Department,  February  8,  1907. 

Sxtradition— requisition  from  Governor  of  Porto  Bico— what  consti- 
•  tutes  a  '<  territory  "  of  the  United  States. 

Extradition  from  the  State  of  New  York  is  governed  by  the  Constitution  and 
statutes  of  the  United  States,  for  upon  that  subject  the  individual  States  do 
not  possess  the  power  of  independent  nations. 

Upon  the  ratification  of  the  treaty  of  Paris  by  which  Porto  Rico  was  ceded  to  the 
United  States' that  island  ceased  to  be  a  foreign  territory,  and  when  Congress 
established  a  civil  government  with  executive,  legislative  and  judicial  powers 
under  the  control  and  jurisdiction  of  the  United  States,  Porto  Rico  became  an 
organized  territory  of  the  United  States. 

Section  5278  of  the  United  States  Revised  Statutes  provides  tliat  **  whenever 
the  executive  authority  of  any  State  or  Territory  demands  any  person  as  a  fugi- 
tive from  justice  *  *  *  it  shall  be  the  duty  of  the  executive  authority  of 
the  State  or  Territory  to  which  such  person  has  fled  to  cause  him  to  be  arrested 
and  secured    *    *    *    and  to  cause  the  fugitive  to  be  delivered." 

Hence,  on  the  requisition  of  the  Governor  of  Porto  Rico  for  the  extradition  of 
a  person  charged  with  embezzlement  iu  that  island  it  is  the  duty  of  the  Gov- 
ernor of  New  York  to  issue  a  warrant  for  his  arrest  as  provided  by  section  827 
of  the  Code  of  Criminal  Procedure;  and  it  is  not  necessary  that  the  extradition 
be  had  through  the  Federal  authorities  under  section  5270  of  the  United  States 
Revised  Statutes  which  governs  extradition  to  foreign  territory. 

Irrespective  of  the  territorial  status  of  Porto  Rico  the  requisition  should  bo 
honored  for  in  1900  Congress  provided  (31  U.  S  Stat,  at  Large,  81,  §  17)  that 
the  Governor  of  Porto  Rico  should  have  "all  the  powers  of  governors  of  the 
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territories  of  the  United  States  that  are  not  locally  inapplicable/'  and  this 
^ould  include  the  power  of  requisition  conferred  on  such  Governors  by  sec- 
tion 5278  of  the  United  States  Revised  Statutes. 

Appeal  by  the  relator,  Abraham  Kopel,  from  an  order  of  the 
Supreme  Court,  ra^de  at  the  New  York  Special  Tenn  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  12th 
day  of  October,  1906,  dismissing  a  writ  of  habeas  corpus  and 
remanding  the  relator  into  custody. 

The  relator  was  taken  into  custody  by  the  police  commissioner  of 
the  city  of  New  York  by  virtue  of  a  warrant  for  liis  extradition  issned 
by  the  Governor  of  the  State  of  New  York  on  the  30th  day  of  July, 
1906,  upon  a  requisition  from  the  Governor  of  Porto  Eico.  Subse- 
quently the  relator  obtained  a  writ  of  habeas  corpus  directing  tlie 
police  commissioner  to  produce  the  body  of  the  relator  at  Special 
Term. 

Alfred  J2.  Page,  for  the  appellant. 

Jiohert  S.  Johiistort'e^  Deputy  Assistant  District  Attorney^  for 
the  respondent. 

Ingraham,  J. : 

It  seems  to  have  been  held  by  the  Court  of  Appeals  in  People 
ex  rel,  Corkran  v.  Hyatt  (172  N.  Y.  176)  that  no  person  can  or 
should  be  extradited  from  one  State  to  another  imless  the  case  falls 
within  the  Federal  Constitution  or  statutes,  and  that  the.  power 
which  independent  nations  have  to  surrender  criminals  to  otlier 
nations  as  a  matter  of  favor  or  comity  is  not  possessed  by  the  States. 
The  Constitution  of  the  United  States  provides  (Art.  4,  §  2,  subd. 
2)  that  "a  pei-son  charged  in  any  State  with  treason,  felony  or 
other  crime,  who  shall  flee  from  justice  and  be  found  in  anothei 
State,  shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  l)e  removed  to  the  State  having 
jurisdiction  of  the  crime."  Under  this  clause  of  the  Constitution 
Congress  has  enacted  (U.  S.  R.  S.  §  5278)  that  "whenever  the 
executive  authority  of  any  State  or  Territory  demands  any  person  as 
a  fugitive  from  justice  of  the  executive  authority  of  any  State  or 
Territory  to  which  such  person  has  fled  *  *  *  it  shall  be  the 
duty  of  the  executive  authority  of  the  State  oi  Territory  to  which 
such  person  has  fled  to  cause  him  to  be  arrested  and  secured 
*     *     *     and  to  cause  tlM3  fu«:itive  to  be  delivered." 
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Section  5270  (U.  S.  R.  S.)  provides  for  the  extradition  of  fugi- 
tives from  justice  to  a  foreign  country.  This  section  contains  a  pro- 
vision that  was  added  in  1900  (31  U.  S.  Stat,  at  Large,  656,  chap. 
793)  which  provides  that "  whenever  any  foreign  country  or  territory 
or  any  part  thereof  is  occupied  by  or  under  the  control  of  the  United 
States  any  person  wlio  shall  violate,  or  who  has  violated,  the  criminal 
laws  in  force  therein,  by  tlie  commission  of  any  of  the  following 
offenses : "  (then  follows  an  enumeration  of  the  offenses)  "  and  who 
shall  depart  or  flee,  or  who  has  departed  or  fled,  from  justice  therein 
to  the  United  States,  any  Territory  thereof  or  to  the  District  of 
Columbia,  shall,  when  found  therein,  be  liable  to  arrest  and  detention 
by  the  authorities  of  the  United  States  and  on  the  written  request 
or  requisition  of  the  military  governor  or  other  dliief  executive 
oflScer  in  control  of  such  foreign  country  or  territory  shall  be  returned 
and  surrendered  as  hereinafter  provided  to  such  authorities  for  trial 
nnder  the  laws  in  force  in  the  place  where  such  offense  was  com- 
mitted. *  *  *  Provided  further,  That  such  proceedings  shall 
be  had  before  a  judge  of  the  courts  of  the  United  States  only,  who 
fihall  hold  such  person  on  evidence  establishing  probable  cause  that 
he  is  guilty  of  the  offense  charged.  *  *  *  If  go  held  such  per- 
son shall  be  returned  and  surrendered  to  the  authorities  in  control  of 
Buch  foreign  country  or  territory  on  the  order  of  the  Secretary  of 
State  of  the  United  States."  It  wtis  further  provided  that  the  pro- 
visions of  sections  5270  to  5277  (U.  S.  E.  S.)  as  far  as  applicable 
shall  govern  proceedings  authorized  by  this  proviso.  These  pro- 
visions all  relate  to  the  surrender  of  a  fugitive  from  justice  by  the 
Secretary  of  State  to  the  government  of  a  foreign  country  and 
have  no  relation  to  the  surrender  of  fugitives  from  justice  from  one 
portion  of  the  United  States  to  another. 

Section  5278  (U.  S.  R.  S.)  provides  that  "  whenever  the  execu- 
tive authority  of  any  State  or  Territory  demands  any  person  as 
a  fugitive  from  justice  of  the  executive  authority  of  any  State 
or  Territory  to  which  such  person  has  fled  *  *  *  it  shall  be 
the  duty  of  the  executive  autliority  of  the  State  or  Territory  to 
which  such  person  has  fled  to  cause  him  to' be  arrested  and  secured 
*  *  *  and  to  cause  tlie  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear."  This  provision  of  tlie  Revised  Statutes 
wad  originally  passed  on  February  12,  1793  (1  U.  S.  Stat,  at  Large, 
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302,  chap.  7,  §  1),  and  it  seems  to  have  been  in  force  irom  that  time 
to  the  present. 

By  section  827  of  the  Code  of  Criminal  Procedure  it  is  provided 
that  "  It  shall  be  the  dnty  of  the  Governor  in  all  cases  where  by 
virtue  of  a  requisition  made  upon  him  by  the  Governor  of  another 
State  or  Territory  any  citizen,  inhabitant  or  temporary  resident  of 
this  State  is  to  be  arrested  as  a  fugitive  from  justice  *  ^  *  to 
issue  and  transmit  a  warrant  for  such  purpose  to  tlie  sheriff  of  tlie 
proper  county  *  *  *  (except  in  the  city  and  county  of  New 
York  where  such  warrant  slmll  only  be  issued  to  the  superintendent 
or  any  inspector  of  police).  *  *  *  Before  any  officer  to  whom 
such  warrant  shall  be  directed  or  intrusted  shall  deliver  the  person 
arrested  into  the  custody  of  the  agent  or  agents  named  in  the  war- 
rant of  the  Governor  of  this  State,  such  officer  must,  unless  the  same 
be  waived  as  hereinafter  stated,  take  the  prisoner  or  prisoners  before 
a  judge  of  the  Supreme  Court  or  a  county  judge  wlio  shall,  in  open 
court,  if  in  session,  otherwise  at  chambers,  inform  the  prisoner  or 
prisoners  of  the  cause  of  liis  or  their  arrest,"  and  that  he  or  thej 
may  have  a  writ  of  habeas  corpus  upon  iiling  an  affidavit  to  the 
effect  that  he  or  they  are  not  tlie  person  or  persons  mentioned  in 
said  requisition. 

Tlie  question  presented  in  this  case  would,  therefore,  seem  to  be 
whether  Porto  Rico  is  a  State  or  territory  within  section  5278  (U.  S. 
R.  S.)  or  a  foreign  country  or  territory  occupied  by  or  under  the 
control  of  the  United  States.  In  the  latter  case  the  extradition 
must  be  under  the  provisions  of  section  5270  (U.  S.  R,  S.) ;  while 
if  Porto  Rico  is  a  territory  of  the  United  States  the  relatoi  may  be 
extradited  under  section  827  of  the  Code  of  Criminal  Procedure,  to 
which  attention  has  been  called. 

The  proviso  added  to  section  5270  (U.  S.  R  S.)  by  the  act  of 
Juno  6, 1900  {suj)ra)y  was  construed  in  Neely  v.  Uenkdy  No.  1  (180 
U.  S.  109).  That  case  presented  the  question  of  the  apprehension 
of  a  fugitive  from  justice  from  the  island  of  Cuba,  and  it  was  held 
that  Cuba  was,  at  the  time  that  decision  was  rendered  (January  U, 
1901),  occupieil  by  and  under  the  control  of  the  United  States,  of 
which  the  court  would  take  judicial  notice.  Attention  was  then 
called  to  the  treaty  of  |>eace  l>etwecn  the  United  States  and  Spam, 
and  it  was  held  that  under  this  treaty  and  the  acts  of  the  military 
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authorities  of  the  United  States  under  it,  the  island  of  Cuba  was 
foreign  territory  within  tlie  meaning  of  this  amendment  to  section 
5270  (U.  S.  K.  S.),  and  could  not  be  regarded  in  any  constkutional, 
legal  or  international  sense  part  of  the  United  States.  The  court 
there  said  :  "  It  is  true  that  as  between  Spain  and  the  United  States 
—  indeed,  as  between  the  United  States  and  all  foreign  nations  — 
Cuba,  upon  the  cessation  of  hostilities  with  Spain  and  after  the 
Treaty  of  Paris  was  to  be  treated  as  if  it  were  conquered  territory. 
But  as  between  the  United  States  and  Cuba  that  Island  is  territory 
held  in  trust  for  the  inhabitants  of  Cuba,  to  whom  it  rightfully 
belongs,  and  to  whose  exclusive  control  it  will  be  surrendered  when 
a  stable  government  shall  have  been  established  by  their  voluntary 
action.  *  *  *  Indeed,  the  Treaty  of  Paris  contemp^lated  only  a 
temporary  occupancy  and  control  of  Cuba  by  tlie  United  States." 

It  seems  from  the  whole  discussion  in  this  case  that  the  provision 
of  section  5270  (U.  S.  K.  S.)  would  not  have  been  applicable  if 
Cuba  had  become  territorially  a  part  of  the  United  States ;  that  the 
proviso  of  that  section  requiring  the  surrender  of  public  officere, 
employees  or  depositaries  fleeing  to  the  United  States  after  having 
committed  in  a  foreign  country,  or  any  part  thereof,  occupied  by  or 
under  the  control  of  the  United  States,  the  crime  of  embezzlement 
or  criminal  raalvei^sation  of  the  public  funds,  had  special  application 
to  Cuba  in  its  present  relation  to  this  country. 

By  the  treaty  of  Paris,  the  island  of  Porto  Kico  was  expressly 
ceded  to  the  United  States.  (See  30  U.  S.  Stat,  at  Large,  1755,  art. 
2.)  The  9th  article  of  that  treaty  (Id.  1759)  provided  that  "  the 
civil  rights  and  political  status  of  the  native  inhabitants  af  the 
territories  hereby  ceded  to  the  United  States  (among  others,  Porto 
Rico)  shall  be  determined  by  the  Congress."  By  section  1977 
of  the  United  States  Revised  Statutes  it  is  provided  that  "  all  per-  * 
sons  within  the  jurisdiction  of  the  United  States  shall  have  the  same 
light  in  every  State  and  Territory  to  make  and  enforce  contracts, 
to  sue,  be  parties,  give  evidence,  and  to  the  full  and  equal  benefit 
of  all  laws  and  proceedings  for  the  security  of  persons  and  property 
as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to  Uke  punish- 
ment, pains,  penalties,  taxes,  licenses  and  exactions  of  every  kind, 
and  to  no  other." 

After  the  treaty  of  Paris  Congress  passed  an  act  for  the  govem- 
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ment  of  Porto  Eico.  (31  U.  S.  Stat,  at  Large,  Y7,  <?hap.  191.)  This 
act  was  entitled  ^'An  act  temporarily  to  provide  revenues  and  a 
civil  government  for  Porto  Rico,  and  for  other  purposes,"  and 
created  all  the  inhabitants  continuing  to  reside  in  Porto  SicOj 
except  such  as  elected  co  preserve  their  allegiance  to  the  Grown  of 
Spain,  together  with  such  citizens  of  the  United  States  as  resided  in 
Porto  Rico,  a  body  politic  under  the  name  of' The  People  of  Porto 
Rico,  to  whom  governmental  powers  were  thereinafter  conferred. 
It  was  then  provided  that  all  the  statutory  laws  of  the  United  States 
except  the  internal-revenue  laws  should  have  the  same  force  and 
effect  in  Porto  Rico  as  in  the  United  States,  and  provision  was  made 
for  the  appointment  of  a  Governor  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  for  a  Legislative  Assemblj, 
one  branch  of  wl\ich  was  to  be  elected  by  the  qualified  voters  of 
Porto  Rico.  All  laws  enacted  by  this  Legislative  Assembly  were 
to  be  reported  to  Congress,  who  should  have  power  and  authority 
to  annul  the  same.  A  complete  judiciary  system  was  established 
with  provision  for  writs  -of  error  and  appeals  to  the  Supreme  Court 
of  the  United  States  in  the  same  manner,  under  the  same  regula- 
tions and  in  the  same  cases  as  from  the  Supreme  Courts  of  the 
Territories  of  the  United  States. 

By  the  operation  of  the  treaty  of  Paris  the  island  of  Porto  Rico, 
therefore,  became  territorially  a  part  of  the  United  States.  It  was 
ceded  to  the  United  States  by  that  treaty,  and  since  that  time  has 
been  the  property  of  the  United  States  the  same  as  the  Northwest 
Territory  became  the  property  of  the  United  States;  as  the 
Louisiana  Territory  became  the  property  of  the  United  States  by 
the  treaty  with  France  in  1803 ;  and  the  territory  acquired  by  the 
treaty  of  peace  between  the  United  States  and  Mexico.  Upon 
the  organization  by  the  United  States  of  the  various  governments 
of  each  of  these  territories  they  became  territorial  governments 
under  the  control  of  the  United  States,  and  under  the  express  pro- 
visions of  subdivision  2  of  section  3  of  article  4  of  the  Federal  Con- 
stitution, which  provides  that  "  the  Congress  shall  have  power  to 
dis{>o6e  of  and  make  all  needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the  United  States,"  Congress 
had  the  power  to  prescribe  such  government  for  these  various  terri- 
torial possessions  as  seemed  to  it  appropriate  to  insure  good  govem- 
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inent.  When,  therefore,  Porto  Rico  was  acquired  by  the  government 
of  the  United  States  by  virtue  of  the  concession  contained  in  the 
treaty  of  Paris,  the  sovereignty  of  that  island  vested  in  the  United 
States,  and  Congress  had  power  to  provide  for  its  government  in 
finch  manner  as  it  was  conceived  wonld  best  subserve  the  principles 
of  the  Constitution.  When  it  created  such  a  government  under 
the  authority  of  the  United  States,  providing  for  the  appointment 
of  a  Governor  by  the  President  and  Senate,  a  legislative  body  to 
exercise  the  legislative  powers,  and  a  judiciary  to  exercise  the  judi- 
cial powers  within  the  territorial  limits  of  the  island,  I  can  see  no 
reason  why  that  island  did  not  then  become  a  territory  of  the 
United  States  with  the  same  effect  as  other  territories  acquired  by 
the  United  States  and  divided  into  separate  territories  governed  as 
provided  by  law.  It  seems  to  me  that  there  is  no  fundamental  dis- 
tinction between  a  territory  organized  by  the  United  States  from 
the  property  acquired  from  France  or  Mexico,  and  the  territorial 
government  organized  by  the  United  States  from  property  acquired 
by  the  United  States  from  Spain  by  the  treaty  of  Paris.  When 
the  United  States  organized  a  government  for  the  island  of 
Porto  Kico  with  executive,  legislative  and  judicial  powers,  a  terri- 
tory was  created  subject  to  the  jurisdiction  of  the  United  States, 
and  thus  came  directly  within  the  provisions  of  the  laws  of  the 
United  States  relating  to  territories.  Porto  Rico  has  ceased  to  be 
a  "  foreign  country  or  territory,"  and  has  become  a  part  of  the  ter- 
ritory of  the  United  States,  and  when  the  United  States  organized 
a  government  under  its  jurisdiction  and  control  for  that  island  it 
tlien  became,  within  the  meaning  of  all  provisions  of  law  regulating 
territories,  a  territory  of  the  United  States. 

I  think  this  status  of  the  government  of  Porto  Eico  is  recog- 
nized by  the  Supr'eme  Court  of  the  United  States  in  De  Lima 
V.  BidweU  (182  U.  S.  1).  In  the  opinion  in  that  case  there  is  a 
statement  of  the  various  territories  that  have  been  acquired  by  the 
United  States  and  the  action  of  the  government  in  taking  posses- 
sion of  and  governing  these  territories  until  regular  territorial  gov- 
ernments were  established  by  Congress.  After  considering  the 
effect  of  the  treaty  of  Paris,  the  court  said  (p.  196) :  "  It  follows 
from  this  that  by  the  ratification  of  the  treaty  of  Paris  the  island 
App.  Div.— Vol.  CX VII.        27 
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became  territory  of  the  United  States  —  although  not  an  organized 
territory  in  the  teclinical  sense  of  the  word."  That  "  whatever  be 
the  source  of  this  power,  its  uninterrupted  exercise  by  Congress 
for  a  century,  and  the  repeated  declarations  of  this  court,  have  set- 
tled the  law  that  the  right  to  acquire  territory  involves  the  right  to 
govern  and  dispose  of  it.  *  *  *  Under  this  power  Congress 
may  deal  with  territory  acquired  by  treaty ;  may  administer  its  gov- 
ernment as  it  does  that  of  the  District  of  Columbia;  it  may  organ- 
ize a  local  territorial  government ;  it  may  admit  it  as  a  State  upon 
an  equality  with  other  States ;  it  may  sell  its  public  lands  to  indi- 
vidual citizens  or  may  donate  them  as  homesteads  to  actual  settlers. 
In  short,  when  once  acquired  by  treaty  it  belongs  to  the  United 
States  and  is  subject  to  the  disposition  of  Congress."  And  the  con- 
clusion of  the  court  was  that  Porto  Kico  was  not  a  foreign  country 
but  a  territory  of  the  United  States.  Although  there  was  in  that 
case  a  strong  dissent,  it  was  based  upon  the  position  taken  that 
Porto  Rico  occupied  a  relation  to  the  United  States  between  that 
of  being  a  foreign  country  absolutely  and  that  of  being  a  domestic 
territory  absolutely,  and  because  of  that  relation  its  product  was 
subject  to  the  duties  imposed  by  the  Dingley  Act.  The  whole  dis- 
cussion turned  upon  the  condition  of  Porto  Rico  between  the  time 
of  the  ratification  of  the  treaty  of  Paris  and  the  legislation  by 
Congress  establishing  a  government  for  that  island. 

When  Congress  established  a  civil  government  for  the  island  of 
Porto  Rico  under  the  control  and  authority  of  the  United  States,  a 
territorial  government  was  established  under  whidi  Porto  Kco 
became  an  organized  territory  of  the  United  States.  It  ceased  to 
be  a  foreign  country  or  territory  upon  the  ratification  of  the  treaty 
of  Paris  between  the  United  States  and  Spain.  It  became  an  organ- 
ized territory  of  the  United  States  when  the  United  States  estab- 
lished  a  form  of  government  under  which  the  island  was  to  be 
governed  subject  to  the  jurisdiction  of  Congress  and  officers 
appointed  in  pursuance  of  law  establishing  a  territorial  government 

I  think,  therefore,  it  became  a  territory  within  the  provisions  of 
section  5278  (U.  S.  R.  S.),  and  it  follows  that  the  order  appealed 
from  should  be  aflirmed. 

McLaughlin  and  Lauqhlin,  JJ.,  concurred. 
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pArrEESON,  P  J.  (concurring) : 

I  concur  in  the  views  as  expressed  by  Mr.  Justice  Ingraham, 
concerning  the  status  of  the  island  of  Porto  Rico  as  a  territory  of 
the  United  States ;  and  while  it  is  not  expressly  decided  in  De  Lima 
V.  Bidwdl  (182  U.  S.  1)  and  Downea  v.  BidioeU  (Id.  244),  yet 
it  seems  to  have  been  assumed  throughout  the  opinions  written 
by  the  learned  justices  of  the  Supreme  Court  of  the  United  States 
in  those  cases  that  such  island  is  a  territory,  although  not  a  part  of 
the  United  States  within*  the  revenue  clause  of  the  Constitution. 
I  am  inclined,  however,  to  the  view  that  it  is  not  necessary  to 
determine  on  the  appeal  now  pending  before  us  whether  the  island 
of  Porto  Rico  is  an  incorporated  territory.  It  is  an  organized 
territory  with  a  government  established  by  the  Congress,  by  a  law 
which  it  was  authorized  to  enact.  "  Until  Congress  shall  see  fit  to 
incorporate  territory  ceded  by  treaty  into  the  United  States,  we 
regard  it  as  settled  by  that  decision  {Dowries  v.  BidweUj  182  U.  S. 
244)  that  the  territory  is  to  be  governed  under  the  power  existing 
in  Congress  to  make  laws  for  such  territories,"  etc.  {Dorr  v. 
United  States,  195  U.  S.  138,  143.) 

It  seems  to  me  that  the  authority  of  the  Congress  to  legislate  for 
the  return  of  fugitives  fro'm  justice  to  the  authorities  of  Porto  Rico 
18. to  be  found  in  the  power  last  referred  to.  The  question  here  is 
whether  the  Governor  of  Porto  Rico  liad  the  right  to  call  upon  the 
Grovernor  of  the  State  of  New  York  for  the  surrender  of  the  relator, 
and  whether  the  duty  was  incumbent  upon  the  Governor  of  the 
State  of  New  York  to  comply  with  such  a  demand.  The  Congress 
of  the  United  States  established'  a  complete  governmental  scheme 
for  the  island  of  Porto  Rico,  which  included  an  executive  head 
called  the  Governor.  By  an  express  provision  of  the  law  creating 
that  governmental  establishment,  passed  April  12,  1900  (31  U.  S. 
Stat,  at  Large,  81,  §  17),  and  commonly  called  the  Foraker  Act,  it  is 
required  that  the  Governor  of  Porto  Rico  shall  at  all  times  faithfully 
execute  the  laws,  and  he  shall  in  that  behalf  have  all  the  powers  of 
Oovemors  of  the  Territories  of  the  United  States  that  are  not  locally 
inapplicable.  By  section  5278  of  the  Revised  Statutes  of  the  United 
States  it  is  enacted  that  "  Whenever  the  executive  authority  of  any 
State  or  Territory  demands  any  person  as  a  fugitive  from  justice,  of 
the  executive  authority  of  any  State  or  Territory  to  which  such  per- 
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son  has  lied  *  *  *  it  shall  be  the  duty  of  the  executive  authoritj 
of  the  State  or  Territory  to  which  such  person  has  fled  to  cause  liiin 
to  be  arrested  and  secured,  and  to  cause  notice  of  tlie  arrest  to  be 
given  to  the  executive  autliority  making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  receive  the  fugitive,  and  to 
cause  tlie  fugitive  to  be  delivered  to  sucli  agent  wlien  he  shall 
appear."  The  Governor  of  Porto  Rico  had  tlie  power  to  proceed 
under  this  section  of  the  Revised  Statutes  by  force  of  tlie  terms  of 
section  17  of  the  act  of  April  12,  1900. 

It  is  charged  against  the  present  relator  that  he  is  the  subject  of 
a  criminal  prosecution  by  "The  People  of  Porto  Rico,"  and  the 
Governor  of  Porto  Rico,  being  invested  by  the  Congress  with  the 
authority  of  a  Governor  of  a  Territory  of  the  United  States^  has,  in 
the  performance  of  the  duty  and  obligation  resting  upon  him  to 
execute  the  laws  of  the  island  of  Porto  Rico,  demanded  the  sur- 
render or  rendition  of  the  relator  to  the  proper  authorities  of  that 
island.  Unless  it  must  be  held  that  the  provisions  of  section  527S 
of  the  Revised  Statutes  of  the  United  States  are  locally  inapplicable 
to  the  island  of  Porto  Rico,  it  seems  to  me  that  the  clear  authority 
for  the  demand  and  surrender  of  the  relator  is  shown  to  exist  by 
force  of  the  act  of  the  Congress  passed  in"  pursuance  of  its  power  to 
legislate.  The  provisions  of  section  5278  of  the  Revised  Statutes 
of  the  United  States  are  general  and  relate  to  all  Territories.  They 
are  just  as  applicable  to  one  as  to  another.  They  cannot  by  any 
proper  understanding  of  language  be  regarded  as  only  locally 
applicable  to  a  particular  Territory  with  a  permitted  particular  form 
of  organized  or  incorporated  government. 

Laughltn  and  Houghton,  JJ.,  concurred. 

Order  affirmed.     Order  filed. 
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Olga  M.  Tuck,  Appellant,  v.  Henry  Webster  Tuck,  Respondent. 

.     First  Department,  February  8,  1907. 

Husband  and  wife  —  divorce —  admission  of  adultery  by  defendant  at 

trial — collusion. 

When  at  the  trial  of  an  action  for  divorce  the  defendant  admits  that  he  committed 
adultery  in  company  with  a  detective  whom  the  plaintiff  had  employed  to  watch 
him,  and  there  is  evidence  that  the  offense  was  committed  without  the  consent, 
procurement  or  connivance  of  the  plaintiff,  and  it  appears  from  the  defendant's 
testimony  that  he  acted  intentionally  and  deliberately,  judgment  for  the  plain- 
tiff on  the  report  of  a  referee  should  be  entered. 

Moreover,  when  the  defendant  has  admitted  other  offenses  not  committed  iu  com- 
pany with  the  detective  hired  by  the  plaintiff,  and  the  general  allegations  of 
the  complaint  as  to  adultery  are  amended  to  conform  to  the  proof,  the  plaintiff 
is  entitled  to  a  decree. 

Appeal  by  the  plaintiff,  Olga  M.  Tuck,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  oflSco  of  the  clerk  of  the  connty  of  New  York  on  the  6tli  day 
of  December,  1906,  denying  the  plaintiff's  motion  to  confirm  the 
report  of  a  referee  and  for  an  interlocutory  judgment  ot  divorce. 

Otto  T.  IlesSy  for  the  appellant. 

William  M.  Sullivan^  for  the  respondent. 

Ingraham,  J. : 

This  action  was  for  divorce  upon  tlie  ground  of  adultery.  The 
complaint  alleged  that  on  the  30tli  day  of  January,  1906,  at  tlie  city 
of  Denver  in  the  State  of  Colorado,  and  elsewliere,  tlie  defendant 
committed  adultery  with  one  Nellie  Spencer,  and  that  the  defend- 
ant at  divers  other  dates  and  times,  and  before  the  commencement 
of  this  action,  and  at  divers  places,  committed  adultery  with  various 
persons  whose  n^mes  are  unknown  to  the  plaintiff.  The  defendant 
interposed  an  unverified  answer  denying  these  allegations  of  the 
complaint,  and  the  issues  upon  the  consent  of  the  parties  were 
referred  to  a  referee  to  hear  and  determine.  The  trial  procecvied 
before  the  referecj  both  the  plaintiff  and  the  defendant  appearing 
by  counsel.  There  was  evidence  before  the  referee  that  the  adul- 
tery alleged  to  have  been  committed  was  without  the  consent,  pro- 


Google   — 


Digitized  by  VjOOQ 


422  Tuck  v.  Ttok. 


First  Department,  February,  1907.  [Vol  117. 

ciirement  or  connivance  of  the  plaintiff,  and  that  the  defendant 
committed  adultery  in  Denver,  Colo.  The  defendant  was  then 
called  on  Iiis  own  behalf  and  testified  to  facts  which  would  justify 
a  finding  that  he  committed  adultery.  He  testified  that  the  detec- 
tive  who  was  examined  by  the  plaintiff  made  his  acquaintance  there 
and  together  they  went  to  a  house  of  prostitution  where  the  defend- 
ant stayed  all  night,  and  that  he  returned  to  the  same  house  on  the 
following  night  and  again  stayed  all  night;  tliat  he  met  this  detec- 
tive again  on  the  following  night  and  went  with  him  to  another 
house  of  prostitution  which  was  the  occasion  testified  to  by  the 
detective.  There  was  no  deceit  practiced  upon  the  defendant,  and 
it  appears  from  his  own  testimony  that,  knowing  what  he  was  doing, 
he  intentionally  and  deliberately  committed  the  offense.  The 
proof,  therefore,  is  not  that  of  the  detective  and  prostitute,  but  the 
sworn  evidence  of  the  defendant  himself  as  to  the  commission  of  the 
offense.  The  defendant  also  testified  to  his  relations  with  a  woman 
in  the  city  of  New  York,  some  time  prior  to  his  going  to  Denver, 
which  would  justify  a  finding  of  adultery  committed  in  New  York 
at  that  time. 

After  the  defendant  had  testified,  the  plaintiff  moved  to  amend 
the  complaint  so  as  to  make  it  conform  to  the  proof  by  alleging  the 
commission  of  adultery  in  the  city  of  New  York,  based  upon  the 
testimony  of  the  defendant,  and  this  was  granted  without  objection 
by  the  defendant. 

The  referee  reported  that  the  defendant  had  committed  adultery 
in  Denver  at  the  time  specified  in  the  evidence ;  and  upon  this 
report  being  presented  to  the  court,  the  court  refused  to  enter  a 
decree  upon  the  ground  that  the  plaintiff  was  chargeable  with  the 
suggestion  made  by  the  detective,  and  thus  the  offense  in  Colorado 
was  with  her  privity  or  procurement,  and  was  not  sufticient  to 
form  the  basis  of  a  judgment  of  divorce.  Whatever  may  be  said 
about  the  effect  of  the  commission  of  such  an  offense,  where  the 
defendant  is  induced  to  commit  it  by  an  agent  of  the  plaintiff  under 
such  circumstances  as  would  justify  the  court  in  finding  that  but 
for  such  inducement  by  the  agent  the  offense  would  not  have  been 
committed,  in  this  case  it  api>ears  from  the  defendant's  own  evi- 
dence that  he  understood  what  he  was  dohig,  acted  on  his  own  voli- 
tion,  and  deliberately  and  intentionally  committed  adultery.   I 
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think  upon  the  evidence  of  the  defendant  tlie  court  was  bound  to 
grant  to  the  plaintiff  a  judgment  of  divorce,  and  that  the  rule 
stated  by  the  trial  judge  was  not  applicable  where  the  defendant, 
himself,  testified  that  he  intentionally  and  deliberately  committed 
the  act  which  justifies  a  divorce.  There  is  nothing  to  justify  a 
finding  that  this  plaintiff  employed  the  detective  to  aid  or  connive 
at  the  commission  of  the  offense,  or  that  she  ever  had  any  knowl- 
edge that  he  did  so,  or  that  either  she  or  her  attorney  was  in  any 
way  responsible  for  his  acts.  If  there  was  any  doubt  about  the 
sufficiency  of  the  occurrence  in  Denver,  the  defendant's  testimony 
sustained  the  charge  that  he  had  committed  adultery  in  New 
York,  before  he  went  to  Denver.  This  was  within  the  complaint 
and  was  sufficient  to  justify  a  judgment.  The  defendant,  by  his 
own  testimony,  is  shown  to  be  a  dissolute  and  dissipated  man,  with- 
out any  regard  for  his  obligations  to  his  wife,  and  I  think  the 
plaintiff  was  entitled  to  judgment. 

The  order  denying  the  application  for  judgment  is,  therefore, 
reversed,  with  ten  dollars  costs  and  disbursements,  and  an  inter- 
locutory judgment  for  a  divorce  granted,  with  costs. 

Patterson,  P.  J.,  Laughlin,  Clarke  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
judgment  ordered  as  directed  in  opinion,  with  costs.  Settle  order 
on  notice. 


Constantino  Buccolo,  by  Theresa  Buocolo,'  His  Guardian  ad 
Litem,  Appellant,  v.  New  York  Life  Insurance  Company, 
Respondent. 

First  Department,  February  8,  1907. 

Practice  —  Becurity  for  costs  —  prior  order  permitting  plaintiff  to  sue  as 

poor  person. 

An  order  requiring  a  non-resident  plaintiff  to  give  security  for  costs  should  be 
vacated  on  motion  where  it  is  shown  that  an  order  permitting  the  plaintiff  lo 
sue  as  a  poor  person  had  been  granted  before  the  commencement  of  the  action. 
The  order  permitting  suit  as  a  poor  person  can  only  be  vacated  upon  a  motion 
regularly  made  for  that  purpose,  and  is  not  invalidated  by  the  failure  of  the 
pUntifl  to  Bcrve  a  copy  thereof  upon  the  defendant 
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Appeal  by  the  plaintiff,  Constantino  Bnccolo,  by  Theresa 
Buccolo,  his  guardian  ad  litem,  from  so  much  of  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  24tli 
day  of  October,  1906,  as  denies  the  plaintiff's  motion  to  vacate  an 
order  entered  in  said  clerk's  office  on  the  4th  day  of  October,  1906, 
requiring  the  plaintiff  to  give  security  for  costs. 

Morris  E,  Gossetty  for  the  appellant. 
LouU  Cohny  for  the  respondent. 

Ingraham,  J. : 

This  action  is  brought  to  recover  for  personal  injuries  alleged  to 
liavc  been  sustained  by  the  infant  plaintiff  by  the  negligence  of  the 
defendant.  It  was  commenced  by  tlie  service  of  a  summons  and 
complaint  on  the  29th  day  of  July,  1903,  and  issue  was  joined  by 
the  service  of  the  defendant's  answer  on  the  11th  of  August, 
1903.  Immediately  after  the  action  was  commenced  the  defend- 
ant endeavored  to  ascertain  the  residence  of  the  plaintiff  and  Lis 
guardian,  without  success.  The  case  was  then  brought  on  for  trial, 
which  resulted  in  a  disagreement  by  the  jury.  On  the  trial  it 
appeared  that  the  plaintiff  and  also  his  guardian  ad  litem  had,  after 
the  commencement  of  this  action,  left  the  State  of  New  York  and 
then  resided  in  Jersey  City,  in  the  State  of  New  Jersey.  Upon 
these  facts  an  ex  parte  application  was  made  for  an  order  requiring 
the  plaintiff  to  give  security  for  costs,  which  was  granted,  where- 
upon the  plaintiff  moved  to  vacate  that  order  upon  tlie  ground  that 
before  the  action  was  commenced  an  order  had  been  entered  allow- 
ing the  plaintiff  to  sue  as  a  poor  person.  This  motion  was  denied 
and  the  plaintiff  appealed. 

No  copy  of  the  order  allowing  the  plaintiff  to  sue  as  a  poor  per- 
son had  l)een  served  upon  the  defendant,  but  as  long  as  that  order 
remained  in  force  no  costs  oonld  be  awarded  against  the  plaintiff, 
and,  therefore,  no  order  i-equiring  the  plaintiff  to  give  security  for 
costs  was  proper.  The  non-service  of  this  order  upon  the  defend- 
ant did  not  invalidate  it ;  and  the  ex  parte  order  re<|niring  the 
plaintiff  to  give  security  for  costs,  upon  the  attention  of  the  court 
being  called  to  the  fact  that  there  was  an  order  in  existence  allow- 
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ing  the  plaintiff  to  sue  as  a  poor  person,  should  have  been  vacated. 
The  order  allowing  the  plaintiff  to  sue  as  a  poor  person  could  only 
be  vacated  upon  motion  regularly  made  for  that  purpose.  It  could 
not  be  disregarded,  and  as  long  as  it  stood  no  order  should  have 
been  granted  requiring  the  plaintiff  to  give  security  for  costs. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  order  vacating  the  ex  parte  order  requir- 
ing the  plaintiff  to  give  security  for  costs  vacated,  without  preju- 
dice, however,  to  a  motion  by  the  defendant  to  vacate  the  order 
allowing  the  plaintiff  to  sue  as  a  poor  person  and,  should  that  order 
be  vacated,  to  apply  for  an  order  requiring  the  plaintiff  to  give 
security  for  costs. 

Patterson,  P.  J.^  Laughlin,  Clarke  and  Scott,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
order  vacating  ex  parte  order  requiring  plaintiff  to  give  security  for 
costs  vacated,  without  prejudice  to  motion  by  defendant  as  stated 
in  opinion.     Settle  order  on  notice. 


Clenen  Bishop,  Respondent,  v.  William  Hughes,  Appellant. 

First  Department,  February  8,  1907. 

Judgment  on  Bubstituted  service — when  default  not  opened. 

When  after  diligent  effort  by  the  plaintiff  to  obtain  service  of  summons  on  the 
defendant  without  success,  an  order  for  substituted  service  has  been  made 
and  judgment  in  the  action  has  been  taken  after  default,  the  judgment  should 
not  be  vacated  or  the  default  opened  when  the  defendant'^  attorney  admits 
that  he  received  the  summons  and  complaint  before  the  entry  of  judgment, 
but  was  unable  to  communicate  with  the  defendant,  who  was  within  the  State. 
An  attorney  unable  to  communicate  with  his  client  under  such  circumstances 
should  have  appeared  and  obtained  an  extension  of  time  to  answer. 

Although  section  445  of  the  Code  of  Civil  Procedure  permits  a  defendant  to  be 
let  in  to  defend,  when  the  proposed  answer  states  no  defense,  the  judgment 
will  not  be  vacated. 

When  the  complaint,  served  by  substituted  service,  asked  for  an  injunction  com- 
pelling the  defendant  to  remove  his  personal  property  from  the  plaintiff's 
premises  and  the  judgment  on  default  allows  excessive  money  damages,  the 
defendant  should  be  let  in  to  defend  the  claim  for  damages  unless  the  plaintiff 
consent  to  strike  the  same  from  the  judgment. 
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Appeal  by  the  defendant,  William  Hughes,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  Itli  day 
of  December,  1906,  denying  the  defendant's  motion  to  vacate  a 
judgment  theretofore  entered  against  him  by  default  upon  substituted 
service  of  summons,  or  to  open  such  default. 

Wayland  K  Benjumin^  for  the  appellant 

Paul  Armitage^  for  the  respondent. 

Inoraham,  J. : 

We  think  tbe  order  for  substituted  service  was  regular,  it  appear- 
ing that  the  plaintiff  had  made  diligent  efforts  to  serve  the  summons 
upon  the  defendant  without  success,  and  that  knowledge  of  tlie 
whereabouts  of  the  defendant  was  persistently  refused  to  those  seek- 
ing to  serve  the  summons,  and  that,  therefore,  the  judgment  entered 
upon  the  failure  to  appear  and  answer  was  regular. 

The  order  for  substituted  service  of  the  summons  was  granted  on 
June  8,  1906,  and  on  June  11,  1906,  the  service  was  made,  and  on 
the  12th  of  June,  1906,  a  copy  of  the  summons  and  complaint  was 
-  mailed  to  the  defendant  at  his  post  office  address  in  the  city  of  New 
York.  The  defendant's  manager  admits  that  he  received  a  copy  of 
the  summons  and  complaint  on  July  seventh,  and  it  was  sent  to  the 
defendant's  attorney,  who  now  appears.  The  defendant's  attorney 
admits  .receiving  the  summons  and  complaint  in  July,  but  alleges 
that  he  had  difficulty  in  communicating  with  the  defendant,  who  was 
then  absent  in  the  Catskill  mountains ;  but  it  is  a  little  difficult  to 
see  why  there  should  have  been  any  difficulty  in  communicating 
with  defendant  at  that  place.  At  any  rate,  the  judgment  was  not 
entered  until  the  twentieth  of  July,  at  which  time  the  defend- 
ant had  neither  appeared  nor  answered.  If  there  was  any  difficulty 
in  communicating  with  the  defendant  the  attorney  could  have 
appeared  and  obtained  time  to  answer.  The  default  was  thus 
entirely  unexcused.  Section  445  of  the  Code  qf  Civil  Procedure 
provides  that  "  the  defendant  or  his  representative  must,  in  like 
manner,  upon  good  cause  shown,  and  upon  just  terms,  be  allowed 
to  defend,  after  final  judgment,  at  any  time  within  one  year  after 
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personal  service  of  written  notice  thereof,  or  if  siicli  a  notice  lias  not 
been  served,  within  seven  yeare  after  the  fiUng  of  the  judgment 
roll"  The  proposed  answer  is  made  a  part  of  the  motion  papers, 
but  if  npon  the  conceded  facts  there  was  no  defense  to  the  action  we 
do  not  think  that  the  defendant  slionld  have  been  allowed  to  defend. 
We  think  it  clear  that  the  plaintiff  was  entitled  to  the  injunction.  It 
appeared  without  contradiction  that  personal  property  of  the  defend- 
ant had  been  left  upon  real  property  belonging  to  the  plaintiff  and 
that  after  the  thirty-first  of  January  the  defendant  had- no  right  to 
continue  to  use  the  plaintiff's  real  property  to  store  these  articles  of 
personal  property,  and  that  when  the  demand  was  made  the  defend- 
ant was  bound  to  remove  them.  The  plaintiff  could  not  destroy 
defendant's  property  without  subjecting  liimself  to  a  claim  by  the 
defendant  for.  its  value,  and  no  way  is  suggested  by  which  the 
plaintiff  could  get  rid  of  this  property  except  by  compelHng  the 
defendant  to  remove  it,  and  as  he  had  failed  to  remove  it  when  the 
plaintiff  demanded  that  he  should,  the  plaintiff's  only  relief  was  an 
application  to  a  court  of  justice  to  compel  its  removal.  The  plain- 
tiff, therefore,  had  a  right  to  apply  for  this  injunction,  and  upon  the 
conceded  facts  was  entitled  to  it. 

The  plaintiff  also  asks  to  recover  $1,000  damages  caused  by  the 
defendant's  failure  to  remove  the  property,  and  as  to  those  damages 
a  good  defense  is  interposed.  The  plaintiff  had  obtained  judgment 
against  the  defendant  for  $500.  The  evidence  before  the  referee 
justifying  a  judgment  for  this  amount  is  not  satisfactory,  and  if  the 
plaintiff  insists  upon  enforcing  this  claim  for  damages,  the  defend- 
ant should  have  an  opportunity  of  defending  that  claim.  If,  how- 
ever, the  plaintiff  is  willing  to  waive  his  damages,  it  is  quite  clear 
that  there  will  be  nothing  to  try,  and  the  court  was  justified  in 
denying  the  motion. 

Our  conclusion  is,  that  if  the  plaintiff  will  stipulate  to  strike  out 
of  the  judgment  the  provision  awarding  him  damages,  the  motion 
should  be  denied,  with  ten  dollars  costs  and  disbursements.  If, 
however,  the  plaintiff  insists  upon  his  claim  for  damages,  then  the 
order  appealed  from  should  be  reversed  and  the  motion  granted, 
upon  payment  by  the  defendant  to  the  plaintiff  of  sixty-five  dollars, 
the  taxed  costs  and  disbui-semcnts,  the  judgment  already  entered  to 
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stand  as  secnritj  until  the  iinal  trial  of  the  action^  without  costs  of 
this  appeal  to  either  party. 

Patterson,  P.  J.,  Laughlin,  Clarke  and  Scott,  JJ.,  concurred. 

On  plaintiflE  stipuhiting  as  directed  in  opinion,  motion  denied, 
with  ten  dollars  costs  and  disbursements  ;  otherwise,  order  reversed 
and  motion  granted  on  conditions  stated  in  opinion.  Settle  order 
on  notice. 


Leo  Schlesinoer,  as  Receiver  of  the  Federal  Bank  of  New  Yobk, 
Appellant,  v.  Ludwio  Lehmaier,  Respondent. 

First  Department,  February  8,  1907. 

Bills  and  notes  —  defense  of  usury  not  available  against  State  bank. 

A  State  bank  which  has  discounted  promissory  notes  indorsed  in  blank  bj  the 
payee  may  recover  thereon  against  the  maker,  although  the  notes  were  usuri- 
ous  at  their  inceptioUf  The  rule  holds  not  only  when  such  bank  accepts  the 
note  from  the  maker,  but  holds  equally  where  the  bank  takes  the  note  by 
indorsement  from  the  payee. 

By  section  55  of  the  Banking  Law  State  banks  are  placed  upon  an  equality  with 
National  banks  as  regards  usury,  and  the  only  remedy  against  such  bank 
where  an  illegal  nite  of  interest  has  been  taken  is  by  a  separate  action  to 
recover  the  penalty.  The  defense  of  usury  cannot  be  set  up  as  a  counterclaim 
in  an  action  on  the  note. 

A  bank  which  takes  a  ustirious  note  by  indorsement  from  the  payee  with  knowl- 
edge of  the  usury  ratifies  the  acts  of  its  transferrer  and  is  subject  to  an  action 
for  the  penalty. 

Appeal  by  the  i)laintiff,  Leo  Sclilesinger,  as  receiver,  etc.,  from 
an  order  of  tlie  A)>pellate  Term  of  the  Supreme  Court,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  13th 
day  of  June,  1000,  reversing  a  judgment  of  the  City  Court  of  the 
citv  of  New  York  in  favor  of  the  plaintiff,  entered  on  the  6th 
day  of  February,  190G.  . 

George  IF"  Glaze,  for  the  appellant. 

Otto  O.  Sommerich,  for  the  respondent. 
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McLauohlix,  J. : 

This  action  was  originally  brought  in  the  City  Court  by  the 
receiver  of  the  Federal  Bank  to  recover  the  atfiount  of  two  promis- 
sory notes  made  by  the  defendant  for  $500  and  $454.50  respect- 
ively, each  made  payable  to  the  order  of  the  maker  and  indorsed 
by  him. 

The  complaint  alleges  that  before  maturity  the  notes  were 
indorsed  in  blank  by  the  defendant  and  discounted  by  tlie  Federal 
Bank  in  due  course,  and  that  as  receiver  the  plaintiff  is  the  owner 
and  holder  of  them.  Jhe  answer  denies  that  the  plaintiff  is  a 
holder  in  due  course,  and  alleges : 

"  VI.  That  botli  the  notes  described  in  the  complaint  were  made 
and  delivered  to  the  Globe  Security  Company  under  the  following 
circumstances:  That  on  or  about  the  2d  day  of  November,  1903, 
the  defendant  made  a  note  for  $819.50  dated  on  that  day,  wherein 
he  promised  to  pay  tlie  said  sum  four  months  after  said  date  to  the 
order  of  the  defendant,  and  thereafter  endorsed  the  said  note  in 
blank  and  delivered  the  same  to  the  Globe  Security  Company  ;  that 
thereafter,  when  the  said  last  mentioned  note  became  due,  the 
defendant  did  not  pay  the  said  note,  and  in  payment  thereof  made 
and  delivered  to  the  Globe  Security  Company  the  two  notes  men- 
tioned in  the  complaint ;  that  the  said  notes  mentioned  in  the  com- 
plaint, amounting  in  the  total  to  Nine  hundred  and  fifty-four  and 
50x100  dollars  ($954.50)  and  interest  include  the  said  sura  of  Eight 
hundred  and  nineteen  and  50x100  dollars  ($819.50)  and  the  sum  of 
One  hundred  thirty-five  and  50/100  dollars  ($135.50)  interest,  the 
last  mentioned,  and  being  far  in  excess  of  interest  at  the  legal  rate, 
and  said  interest  is,  therefore,  at  a  usurious  rate,  and  the  Federal 
Bank  of  New  York  received  the  notes  with  knowledge  of  all  facts 
alleged  in  this  separate  defense." 

Another  defense  is  set  out  similar  to  the  one  above  quoted,  but 
tracing  the  notes  back  to  their  origin  in  a  note  exceeding  $400, 
made  on  or  about  January  29,  1903,  for  a  loan  of  $350. 

At  the  trial  the  plaintiff  made  prima  facie  proof  of  the  cause  of 
action  alleged  and  rested,  and  the  defendant's  counsel  thereupon 
moved  to  dismiss  the  complaint  upon  the  ground  that  the  plaintiff  had 
failed  to  prove  that  he  was  the  owner  and  holder  of  the  notes  in  ques- 
tion.   The  motion  was  denied  and  an  exception  taken,  and  a  motion 
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was  then  made  by  plaintiff's  counsel  for  judgment  upon  the  ground 
that  the  facts  pleaded  in  the  alleged  defense  quoted  and  the  other 
defense  referred  to  did  not,  in  law,  even  though  such  facts  be  estab- 
lished by  evidende,  prevent  a  recovery.  This  motion  was  snbee- 
quently  granted  and  judgment  entered  for  the  plaintiff,  from  which 
an  appeal  was  taken  to  the  Appellate  Term,  which  revei-sed  the 
judgment  of  th^  City  Court  and  ordered  a  new  trial,  and  from  the 
determination  thus  made,  by  permission,  an  appeal  was  taken  to  this 
court. 

I  am  of  the  opinion  that  the  determination  of  the  Appellate  Term 
should  be  reversed  and  tlie  judgment  of  the  City  Court  affirmed. 
The  Federal  Bank,  of  which  the  plaintiff  is  receiver,  was  a  State 
bank,  and  the  notes  in  suit  were  acquired  by  him  as  part  of  the 
assets  of  the  bank  when  he  was  appointed  such  receiver.  The  dis- 
position made  by  the  City  Court  in  summarily  disposing  of  the 
defenses  pleaded  necessarily  admits  that  the  notes  sued  on  were 
usurious  at  their  inception,  and  that  the  Federal  Bank  took  the 
same  with  full  knowledge  of  this  fact.  Had  the  Federal  Bank,  in 
the  first  instance,  discounted  the  notes  and  in  doing  so  exacted  a 
usurious  rate  of  interest,  or  had  it  taken  the  notes  in  due  course, 
then  the  defenses  attempted  to  be  pleaded  would  not  be  available. 
This  was  finally  settled,  if  the  question  were  theretofore  open,  by  this 
court  in  ScJdesinger  v.  KeUy  (114  App.  Div.  546),  where  the  latter 
question  was  squarely  presented.  The  reasons  assigned  for  reach 
ing  that  conclusion  are  fully  set  forth  in  the  opinion  delivered  by 
Mr.  Justice  Clarke,  and  it  is  unnecessary  in  disposing  of  the 
question  here  presented  to  restate  them. 

The  only  difference  between  this  case  and  the  Kelly  case  is  that 
there  the  Federal  Bank  did  not  have  knowledge  that  a  usurious  rate 
of  interest  had  been  exacted,  while  here  it  purchased  the  notes  for 
value  with  knowledge  that  a  usurious  rate  of  interest  had  been 
exacted  by  the  seller.  Does  this  place  the  bank  in  any  worse  posi- 
tion than  if  it  had  taken  usurious  interest  itself?  1  think  not,  and 
this  is  upon  the  theory  that  what  one  can  do  himself  he  can  do 
through  another.  A  national  bank  may  proceed  by  action  to  recover 
a  debt  and  the  debtor  claiming  usury  cannot  resist  the  enforcement 
of  that  debt  because  of  usury,  nor  can  he  counterclaim  the  statu- 
tory penalty.     He  can  only  recover  that  penalty  in  the  manner  pro 
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vided  by  statute  {Caponigri  v.  Altieri^  29  App.  Div.  304;  aflfd., 
165  N.  T,  255)  which  is  by  a  separate  and  independent  action  for 
that  purpose  and  lie  can  liavo  redress  in  no  other  mode  or  form  of 
procedure.  {Bamet  v.  National  Bank^  98  U.  S.  555.)  Under  the 
provisions  of  the  National  Banking  Act  (13  U.  S.  Stat,  at  Large, 
108,  §  30 ;  revised  by  [J.  S.  E.  S.  §§  519Y,  5198)  taking  usury  by  a 
national  bank  does  not  involve  a  forfeiture  of  the  debt,  either  as  a 
penalty  or  otherwise.  The  most  that  can  be  claimed  by  the  debtor 
is  that  the  contract  is  good  for  what  might  be  lawfully  taken  and 
void  only  as  to  the  excess.  {Farmers^ ^  etc,^  Nat  Bank  v.  Bearing^ 
91  U.  S.  35.)  By  the  act  of  Congress  referred  to  there  is  a  penalty 
imposed  for  taking  usury  by  national  banks,  but  it  can  only  be  recov- 
vered  in  an  action  of  debt  and  not  as  a  counterclaim  or  set-oflE  to  the 
original  obligation.     {Caponigri  v.  Altieriy  165  N.  Y.  261.) 

Section  55  of  the  Banking  Law  (Laws  of  1892,  chap.  689,  as  amd. 
by  Laws  of  1900,  chap.  310)  places  State  banks  on  an  equality  with 
national  banks  {Caponigri  v.  Altieriy  supra)  and,  therefore,  the  stat- 
ute (1  R  S.  7Y2,  §  5,  as  amd.  by  Laws  of  1837,  chap.  430,  §  1)  relat- 
ing to  usury  is  not  available  as  a  defense  in  an  action  to  recover  the 
original  indebtedness.  The  only  remedy,  where  an  illegal  rate  of 
interest  has  been  taken,  is  by  a  separate  action  to  recover  the  pen- 
alty, or,  as  said  by  Judge  Martin  in  the  Caponigi^i  case :  "  Under  the 
State  as  well  as  under  the  Federal  law,  a  debtor  claiming  that  usury  has 
been  paid  cannot  counterclaim  the  statutory  penalty  therefor,  but  his 
remedy  under  the  statute  of  1892,  like  that  under  the  Federal  law,  is  to 
bring  an  action  for  the  penalties  thus  imposed,  when  the  action  may  be 
tried  untrammeled  by  and  disconnected  from  any  other  transactions  or 
business  between  such  person  and  the  bank  or  individual  banker." 

But  it  is  said  that  the  bank  here  did  not  take  an  illegal  rate  of 
interest,  but  that  was  taken  by  the  Globe  Security  Company,  from 
whom  it  obtained  the  notes  in  suit  and,  therefore,  an  action  to 
recover  this  penalty  could  not  be  maintained  against  the  Federal 
Bank  or  the  plaintiflE,  its  receiver.  This  does  not  necessarily  follow, 
because  the  Federal  Bank  purchased  with  knowledge  that  a  usuri- 
ous rate  of  interest  had  been  paid,  and  in  doing  so,  it  ratified  and 
adopted  the  act  of  its  assignor,  and  to  the  extent  of  the  illegal  rate 
of  interest  exacted,  thereby  it  seems  to  me  subjected  itself  to  the 
penalty  provided  by  statute.    It  is  not  disputed  but  what,  under 
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the  aiitliorities  cited,  if  the  bank  had  taken  the  illegal  rate  of  inter. 
est  itself  it  could  enforce  collection  of  the  notes.  It  would  be  a 
forced,  strained  and  unwarranted  construction  of  the  statute  which 
would  prevent  a  recovery  by  reason  of  the  knowledge  of  the  bank 
that  an  illegal  rate  of  interest  had  been  taken  when,  if  it  had  taken 
the  illegal  rate  of  interest  itself,  a  recovery  might  be  had.  It  could, 
as  already  said,  do  through  another  what  it  could  do  itself,  but  if  it 
chose  to  do  so  it  thereby  became  subject  to  the  penalty  which  would 
be  imposed  had  it  done  the  illegal  act  itself. 

For  the  reasons  stated,  therefore,  the  determination  of  the  Appel- 
late Term  must  be  reversed,  with  costs,  and  the  judgment  of  the 
City  Court  affirmed,  with  costs. 

Lambert,  J.,  concurred  ;  Patterson,  P.  J.,  IIouohton  and  Scott, 

JJ.,  concurred  in  result. 

* 
Determination  reversed,  with  costs,  and  judgment  of  City  Court 
affirmed,  with  costs.     Order  filed. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Mannib 

Gluck,  Appellant. 

First  Department,  February  8,  1907. 

Crime  —  grand  larceny  in  the  second  degree  —  evidence  —  character  ot 
defendant  impeached  by  questions  as  to  specific  acts. 

The  defendant  was  convicted  of  grand  larceny  iu  the  second  degree  for  failing 
to  pay  for  or  return  upon  demand  a  diamond  ring  which  he  had  purchased  on 
conditional  sale.  The  defense  was  that  the  diamond  was  not  of  the  weight 
•represented  by  the  complainant,  but  in  this  respect  the  defendant  was  contra- 
dicted by  the  contract  of  conditional  sale.  It  was  shown  that  he  had  paid  the 
first  installment  by  a  check  which  was  uncollectible,  and  had  refused  to  return 
the  ring  upon  demand.     On  all  the  evidence. 

Held,  that  the  judgment  of  conviction  was  right  and  should  be  aflirmed; 

That  as  the  defendant  did  not  make  the  payment  at  the  time  the  ring  was 
delivered,  nor  return  the  same  when  demanded,  he  was  guilty  of  larceny 
under  section  528  of  the  Penal  Code. 

When  a  defendant  in  a  criminal  action  has  offered  himself  as  a  witness,  the 
prosecution  on  cross-examination  may  prove  specific  acts  tending  to  discredit 
him  or  impeach  his  moral  character.    Thus,  he  may  be  asked  if  he  had  not 
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been  engaged  in  selling  worthless  steamship  tickets  to  poor  immigrants. 
There  is  a  distinction  between  evidence  of  previous  arrest,  indictment  or  accu- 
sation of  wrongful  acts,  and  evidence  of  the  commission  of  the  wrongful  acts 
themselves.  It  is  only  evidence  of  the  former  character  that  the  authorities 
condemn,  and  it  is  well  settled  that  acts  showing  disregard  of  law  and  con- 
tempt of  the  rights  of  others  may  be  shown  on  cross-examination  to  affect  the 
credibility  of  the  witness  and  impeach  his  moral  character. 
Pattbbson,  p.  J.,  and  Houghton,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Mannie  Qluek,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York,  entered  on  the  4th  day  of  October,  1906,  convicting 
the  defendant  of  the  crime  of  grand  larceny  in  the  second  degree. 

hadore  L.  Pascal^  for  the  appellant. 

JE  Crosby  Kindleberger^  for  the  respondent. 

MoLaughlin,  J. : 

The  defendant  appeals  from  a  judgment  convicting  him  of  the 
crime  of  grand  larceny  in  the  second  degree  upon  which  he  was 
sentenced  to  a  term  of  imprisonment  in  State's  prison  of  not  less 
than  one  nor  more  than  four  years. 

The  validity  of  the  judgment  appealed  from  is  attacked  princi- 
pally upon  the  ground  that,  taking  all  the  evidence  together,  it  is 
insuflScient  to  sustain  the  finding  of  the  jury  that  the  defendant 
was  guilty  of  the  crime  charged  and  for  which  he  was  convicted. 

The  evidence,  in  substance,  tends  to  show  that  on  the  4th  of 
January,  1906,  the  defendant  went  to  the  place  of  business  of  the 
complaining  witness  (one  Belirens)  for  the  purpose  of  purchasing, 
as  he  said,  a  diamond  ring,  and  on  being  shown  several  loose  stones, 
selected  one  to  be  set  in  a  ring ;  that  the  stone  thus  selected  was 
set  in  a  ring  and  on  the  following  day  Behrens  delivered  it  to  the. 
defendant,  who  at  that  time  signed  a  memorandum  stating  that 
one  fourteen-karat  solid  gold  tooth  ring,  Koman  colored,  set  with 
solitaire  diamond,  weighing  3/4  L.  1/16  1/64,  value  $175,  was 
consigned  by  John  Behrens  &  Co.  to  defendant,  returnable  on 
demand ;  that  the  same  was  not  sold,  nor  did  title  thereto  pass ; 
that  the  conditions  on  which  the  consignment  was  made  were  in 
writing,  which  the  defendant  read  carefully  before  he  signed  the 
App.  Drv.— Vol.  CXVII.        28 


Digitized  by  LjOOQ IC^ 


434  People  v.  Gtliick. 


First  Department,  February,  1907.  [Vol.  117. 

same,  and  received  the  ring ;  that  concurrently  with  tJie  execation 
of  this  writing  another  one  was  signed  by  defendant,  stating  that 
he  was  to  deposit  with  Behrens  <fe  Co.  $30  on  the  execution  of  the 
agreement  and  certain  sums  on  certain  dates  thereafter,  nntil  the 
total  deposits  amounted  to  $175,  when  Belirens  &  Co.  were  to 
deliver  to  him  one  diamond  ring ;  that  all  the  deposits  then  made 
were  to  become  the  property  of  Behrens  &  Co.,  who,  in  case 
defendant  defaulted  in  any  payment,  was  to  deliver  an  article  of 
the  same  nature,  reasonably  worth  the  sura  deposited. 

It  was  also  made  to  appear  that  at  the  time  the  ring  was  delivered 
to  the  defendant  he  gave  to  Behrens  &  Co.,  or  Behrens,  the  com- 
plaining witness,  five  dollars  in  cash  and  a  check  of  a  tliird  partj, 
payable  to  his  own  order,  and  which  was  indorsed  by  him,  for 
twenty-five  dollars,  which  was  not  paid,  the  same  being  returned  to 
Behrens  marked  "N.  G.;"  that  subsequently  Behrens,  in  the 
presence  of  his  son,  demanded  the  return  of  the  ring,  and  the 
demand  was  refused. 

The  material  part  of  the  evidence  offered  on  the  part  of  the 
People  was  not  disputed,  but  the  defendant  testified  that  when  he 
purchased  the  ring  Behrens  weighed  the  diamond  selected  and  told 
him  it  weighed  a  karat  and  a  quarter,  and  that  after  the  ring  had 
been  delivered  to  hira  he  ascertained,  by  having  it  weighed,  that 
this  was  not  its  correct  weight  and  he  thereupon  stopped  payment 
of  the  check  referred  to  and  refused  to  make  further  payments; 
that  subsequently  he  offered  to  return  the  ring  if  Behrens  would 
give  back  the  five  dollars  he  had  paid  and  return  the  check.  This 
Behrens  denied,  and  he  was  corroborated  by  his  son  as  to  the  con- 
versation which  took  place  at  the  time  the  demand  was  made  for 
the  return  of  it,  after  the  check  had  been  dishonored.  That  a 
demand  was  made  for  the  return  of  the  ring  was  not  denied  by  the 
defendant. 

This,  in  substance,  is  the  testimony  offered  by  the  respective 
•  parties,  from  which  it  appears  that  the  defendant  signed  a  memo- 
randum at  the  time  he  accepted  the  ring,  which  showed  the  weight 
of  the  diamond  to  be  a  little  less  than  three-fourths  of  a  karat 
It  was,  therefore,  unnecessary  for  the  defendant  to  apply  to 
other  jewelers  to  ascertain  the  weight  of  the  stone,  norcoald  he 
in  any  way  have  been  deceived  upon  that  subject.     He  knew  from 
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the  statement  signed  that  the  stone  was  not  represented  to  weigh  one 
and  one-qnarter  karats,  and,  therefore,  the  jury  was  justified  in  find- 
ing that  his  stopping  payment  of  the  check  was  not  for  the  reason 
assigned  by  him,  but  in  pursuance  of  a  purpose  to  obtain  possession 
and  keep  the  ring  without  paying  for  it. 

The  charge  of  the  learned  trial  court  was  as  favorable  to  the 
defendant  as  could  be  reasonably  asked.  He  charged  the  jury  that 
it  must  acquit  if  it  reached  the  conclusion  that  the  defendant  offered 
to  return  the  ring,  or  if  he  did  not  receive  it  as  bailee.  The  defend- 
ant obtained  the  ring  from  Behrens  &  Co.  He  did  not  pay  for  it, 
and  it  was  specifically  agreed  that  until  the  deposits  amounted  to 
the  price  asked,  viz.,  $175,  the  title  to  the  ring  was  to  remain 
in  Behrens  &  Co.,  to  whom  the  same  should  be  returned  on  demand. 
He  did  not  make  the  payment  agreed  at  the  time  the  ring  was  deliv- 
ered, nor  did  he  return  the  ring  when  demanded.  Having  failed 
to  return  the  ring  when  demanded,  he  was,  under  the  provisions  of 
section  528  of  the  Penal  Code,  guilty  of  larceny. 

The  judgment  of  conviction,  therefore,  should  be  aifirmed  unless 
there  is  merit  in  defendant's  contention  that  errors  were  committed 
in  the  admission  of  evidence.  During  the  defendant's  direct  exam- 
ination, he  testified  that  he  had  been  arrested  in  connection  with  a 
ticket  agency  of  a  steamship  line  but  was  discharged.  On  cross- 
examination  he  was  asked,  and  permitted  to  answer  against  objection 
and  exception,  if  the  steamship  ticket  business  that  he  was  connected 
with  was  not  that  of  selling  to  poor  Jewish  immigrants  worthless 
orders  for  steamship  tickets  and  if  he  did  not  receive,  in  one  instance, 
eighty-three  dollars  for  selling  worthless  orders  for  such  tickets. 
To  the  first  question  he  answered  that  he  did  not  get  money  on  false 
tickets  from  any  one,  and  to  the  second  question,  that  he  sold  an 
order  for  tickets  which  would  be  honored.  He  contends  that  his 
exception  in  each  instance  was  well  taken. 

I  am  of  the  opinion  that  the  ruling  was  proper  and  the  evidence 
admissible.  The  defendant  having  offered  himself  as  a  witness,  the 
People  had  a  right  to  prove  specific  facts  which  tended  to  discredit 
him  or  to  impeach  his  moral  character.  {People  v.  Irving^  96  N.  Y. 
641 ;  People  v.  Webster,  139  id.  84.) 

In  holding  that  the  admission  of  this  evidence  was  not  error,  the 
cases  cited  by  the  appellant  have  not  been  overlooked,  but  the  dis- 
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tinction  between  evidence  of  previous  arrest,  indictments  or  accasa- 
tions  of  wrongful  acts  and  evidence  of  the  commission  ot  tbe 
wrongful  acts  themselves  is  apparent.  It  is  only  the  admission  of 
evidence  of  the  former  character  that  the  authorities  condemn ;  on 
the  other  hand,  the  rule  is  well  settled  that  acts  showing  disregard 
of  law  and  contempt  for  the  rights  of  others  may  be  shown  on 
cross-examination  to  affect  the  credibility  of  the  witness  and  to 
impeach  his  moral  character,  and  the  questions  here  proponnded 
tended  to  elicit  evidence  bearing  on  such  subjects.  {People  v. 
Irvinff,  supra;  People  v.  McCormick,  135  N.  T.  663.) 
The  judgment  of  conviction  is  right  and  should  be  affirmed. 

Ingraham  and  Lambert,  JJ.,  concurred ;  Pattbbson,  P.  J.,  and 
Houghton,  J.,  dissented. 

Patterson,  P.  J.  (dissenting) : 

I  dissent  from  the  decision  of  the  majority  of  the  court  affirming 
the  judgment  in  this  case.  The  defendant  was  convicted  of  the 
crime  of  grand  larceny  in  the  second  degree.  There  were  two 
counts  in  the  indictment,  the  lirst  charging  the  defendant  with 
feloniously  stealing,  taking  and  carrying  away  a  finger  ring  of  the 
value  of  $175,  the  property  of  one  John  Behrens.  In  the  second 
count  he  was  charged  with  having  in  his  custody  as  bailee  the  same 
property  referred  to  in  the  first  count,  and  with  feloniously  appro- 
priating the  same  to  his  own  use  with  the  intent  to  deprive  and 
defraud  the  said  John  Behrens  of  the  same  and  of  the  use  and  benefit 
thereof.  On  the  trial,  the  case  was  submitted  to  the  jury  upon  the 
second  count. 

I  am  of  the  opinion  that  the  evidence  is  insufficient  to  sustain  the 
conviction,  in  that  it  fails  to  show  that  the  defendant  retained  the 
property  with  the  intent  to  deprive  and  defraud  the  true  owner  of  tlie 
same.  The  underlying  facts  of  the  case  are  plain.  The  defendant 
and  John  Behrens  had  negotiations  respecting  the  sale  by  the  latter 
to  the  former  of  a  diamond  ring.  Those  negotiations  resulted  in  an 
arrangement  by  which  the  ring  was  to  be  delivered  to  the  defend- 
ant. He  paid  five  dollars  in  money  and  indorsed  and  delivered  to 
Behrens  a  check  of  a  third  party  for  the  sum  of  twenty-five  dollars. 
At  the  same  time  two  papers  were  signed  by  the  defendant,  in  one 
of  which  it  is  provided  that  "  The  under-mentioned  goods  are  con- 


Digitized  by  LjOOQ IC 


People  v.  Gluok,  437 


App.  Div.]  First  Department,  February,  1907. 

signed  to  you  to  be  returned  within  ....  or  upon  demand. 
None  of  them  are  sold  nor  does  the  title  thereto  pass.  Conditions 
and  agreements  not  expressly  herein  included  shall  not  be  considered 
as  part  hereof.  All  risks  are  assumed  by  the  consignee.  1  14Kt. 
Solid  Gold  Tooth  Eing  Roman  colored,  set  with  solitaire  diamond 
weighing  3/4  (less)  1^16  1/64  value  175."  At  the  same  time, 
another  paper  was  signed,  termed  a  deposit  agreement,  and  under 
which  the  defendant  agreed  to  pay  Behrens  thirty  dollars  upon 
the  execution  of  the  paper,  eight  dollars  on  January  thirteenth,  and 
three  dollars  each  week,  beginning  on  January  15,  1906,  until  the 
sum  so  deposited  amounted  to  one  hundred  and  seventy-five  dollars. 
The  agreement  then  proceeded  to  state  that :  "  It  is  further  expressly 
agreed  that  if  the  first  party  (the  defendant)  at  any  time  defaults 
any  of  said  deposits,  the  second  party  (Behrens)  may  deliver  to  the 
first  party  articles,  as  near  as  may  be,  of  the  same  nature,  manu- 
facture and  style  as  the  chattels  herein  agreed  to  be  delivered  but 
reasonably  worth  the  sums  so  deposited,  and  upon  delivery  thereof, 
this.agreement  shall  be  deemed  fulfilled  and  satisfied,  and  it  is  fur- 
ther agreed  that  conditions  and  agreements  not  expressly  included 
herein  shall  not  be  considered  as  a  part  hereof." 

The  transaction  took  place  on  the  5th  of  January,  1906.  On 
January  sixteenth,  Behrens,  with  his  son,  called  on  the  defendant  at 
his  place  of  business  and  then  said  to  him  :  "  The  Court  requires  me 
to  make  a  personal  demand  upon  you  in  the  presence  of  a  witness, 
and  I  now  demand  the  return  of  this  diamond  ring,"  holding  the 
memorandum  in  his  hand  at  the  time,  and  the  defendant  said  :  ^^  All 
right,  I  accept  your  demand."  Behrens  testified  that  that  was  all 
that  was  said.  "  He  did  not  give  me  my  ring."  In  the  meantime, 
and  after  the  five  dollars  was  paid  and  the  twenty-five-dollar  check 
given,  the  defendant  claims  that  he  discovered  that  the  diamond  in 
the  ring  was  not  of  the  quality  represented  by  Behrens  when  he 
sold  it,  and  that  thereupon  he,  the  defendant,  stopped  the  payment 
of  the  check.  When  the  return  of  the  ring  was  demanded  by 
Behrens  the  defendant  said :  "  All  right,  I  accept  your  demand." 
He  did  not  refuse,  therefore,  to  give  up  the  ring.  He  swore  that 
he  stated  that  he  would  give  it  up  upon  the  five  dollars  and  the 
twenty-five-dollar  check  being  returned.  That  is  denied,  it  is  true, 
by  Behrens  and  his  son,  but  criminal  intent  cannot  necessarily  be 
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inferred  from  his  mere  neglect  to  return  the  ring.  It  had  come 
into  his  possession  lawfully^  and  Behrens  expressly  agreed  tliat  if 
the  defendant  made  default  in  any  of  the  deposits,  he,  Behrens, 
"  may  deliver  to  the  first  party  articles,  as  near  as  may  be,  of  the 
same  nature,  manufacture  and  style  as  the  chattels  herein  agreed  to 
be  delivered  but  reasonably  worth  the  sums  so  deposited/'  This 
stipulation  cannot  be  regarded  as  leaving  it  altogether  optional  with 
Behrenff  whether  he  would  deliver  to  the  defendant  merchandise  of 
the  value  of  five  dollars  or  of  twenty-five  dollars ;  but,  at  all  events, 
the  defendant  might  be  justified  in  believing  that  before  the  ring 
was  returned  by  him,  he  was  entitled  to  something  as  an  equivalent 
for  the  money  he  had  paid  on  account  of  the  transaction.  He 
might  well  have  believed  that  before  the  return  of  the  ring  could 
be  exacted  or  compelled,  Behrens  ought  to  satisfy  him  in  some  waj 
for  the  money  paid  on  account.  There  is  nothing  in  this  evidence 
to  indicate  an  original  purpose  on  the  part  of  the  defendant  to  pro-, 
cure  possession  of  the  ring  by  fraud,  artifice  or  deception,  and  its 
conversion  subsequently  with  a  felonious  intent  is  not  satisfactorily 
established. 

I  think  the  judgment  should  be  reversed  and  a  new  trial  ordered. 

Houghton,  J.,  concurred. 

Judgment  affirmed.     Order  filed. 


The  People  of  the  State  of  New  York  ex  rel.  Mtohael  J, 
Gannon,  Relator,  v.  Wiluam  MoAdoo,  as  Police  Commissioner 
of  the  City  of  New  York,  Kespondent. 

First  Department,  February  8,  1907. 

Municipal  corporatioziB  —  certiorari  to  review  dinnisBal  of  police  oflloer — 
facts  not  warranting  disTnissal. 

Certiorari  to  review  proceedings  had  on  the  dismissal  of  a  police  officer  in  the  citf 
of  New  York,  who  was  charged  with  neglect  of  duty  and  conduct  unbecoming 
an  officer.  On  the  charge  that  the  officer  had  been  absent  from  his  post  and 
had  neglected  to  report  his  absence  it  appeared  that  he  had  absented  himself 
from  his  post  for  three  minutes  by  reason  of  information  given  to  him  that  his 
brother  was  in  a  hospital  suffering  from  a  fractured  skull.    It  also  appeared 
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in  regard  to  his  failure  to  enter  his  absence  from  duty  on  the  books  at  the 
Btatiop  house,  that  as  soon  as  he  reported  there  he  was  ordered  to  report  forth- 
with at  another  place,  and  that  in  going  to  his  assignment  he  stopped  for  a  few 
minutdb  to  take  food  and  proceeded  by  surface  car  which  was  delayed.  On 
all  the  evidence. 

Held,  that  neither  the  three  minutes'  absence  from  duty  under  the  circumstances, 
nor  his  failure  to  enter  his  absence  on  the  police  records  was  ground  for 
dismissal; 

That  the  delay  in  arriving  at  the  place  where  he  was  ordered  to  report  was 
excusable; 

That  the  fact  that  the  officer  when  reporting  to  headquarters  by  telephone  in 
respect  to  a  crime  did  not  state  that  he  was  a  patrolman  "was  not  ground  for 
dismissal,  there  being  no  rule  requiring  him  to  make  that  statement; 

That  while  the  statute  vests  discretion  in  the  police  commissioner  to  determine 
the  punishment  to  be  inflicted  on  officers,  the  charges  must  be  substantial  and 
sustained  by  the  evidence,  and  the  extreme  penalty  should  not  be  imposed  for 
a  mere  technical  violation  of  a  rule  whereby  the  rights  of  the  department  have 
not  been  prejudiced. 

Cebtiobari  issued  out  of  the  Supreme  Court  and  attested  on  the 
7th  day  of  July,  1906,  directed  to  William  McAdoo,  as  police  com- 
missioner of  the  city  of  New  York,  commanding  him  to  certify  and 
return  to  the  office  of  the  clerk  of  the  county  of  New  York,  all 
and  singular  his  proceedings  had  in  relation  to  the  dismissal  of  the 
relator  from  the  police  force  of  the  city  of  New  York. 

Joseph  S,  FranJcy  for  the  relator. 

Theodore  Gomyoly^  iot  the  respondent. 

McLaughlin,  J. : 

Michael  J.  Gannon,  the  relator,  who  had  6een  a  member  of  the 
police  force  of  tlie  city  of  New  York  for  upwards  of  fifteen  years, 
was  charged  with  neglect  of  duty,  conduct  unbecoming  an  officer 
and  violation  of  the  rules  of  the  police  department.  The  specifica- 
tions were,  in  substance,  (1)  that  between  nine-thirty  and  ten-thirty 
A.  H.  of  March  11, 1905,  the  relator  was  absent  from  his  post  and 
in  the  hallway  leading  to  a  liquor  store  at  No.  4154  Broadway 
during  his  tour  of  patrol  duty,  which  was  from  eight  a.  m.  to  four 
p.  M. ;  (2)  that  at  the  time  of  such  absence  the  relator  willfully 
concealed  his  identity  as  a  patrolman  in  a  conversation  over  the 
telephone  with  Inspector  Brooks  ;  (3)  that  between  the  said  hours 
of  nine-thirty  and  ten-thirty  a.  m.  the  relator  threatened  Patrolman 
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Powers  by  stating  to  him  over  the  telephone,  "  When  I  run  acrosfe 
you,  you  can  expect  what  you'll  get  from  me ; "  (4)  that  at  the 
expiration  of  his  tonr  of  patrol  duty  at  four-forty  p.  m.  on  the  day 
named  the  relator  neglected  to  report  his  absence  from  post  in  vio- 
lation of  rule  46c ;  (5)  that  having  been  directed  at  the  above  hour 
to  report  forthwith  at  the  oflSce  of  Inspector  Cross  the  relator  neg- 
lected to  report  as  ordered  and  failed  to  do  so  until  six-three  p.  m.  ; 
(6)  that  on  being  asked  by  Inspector  Cross  his  reason  for  not 
explaining  to  Inspector  Brooks  in  his  conversation  with  him  over 
the  telephone  that  he  was  a  patrolman  the  relator  falsely  stated  that 
he  did  inform  Inspector  Brooks  of  that  fact. 

The  relator  was  found  guilty  of  the  charges  and  of  each  specifi- 
cation after  a  trial  before  the  third  deputy  police  commissioner,  who 
thereupon  recommended  his  dismissal  from  the  police  force.  The 
findings  were  approved  by  the  police  commissioner  and  the  relator 
dismissed  from  the  department.  He  instituted  this  proceeding  by 
writ  of  certiorari  for  the  purpose  of  having  the  determination  of 
the  commissioner  reviewed. 

The  record  is  quite  voluminous,*  and  while  the  evidence  as  to 
wliat  took  place  the  day  preceding  the  relator's  alleged  breach  of 
discipline  is  conflicting,  there  is  little  or  no  conflict  except  as  to  the 
third  specification.  On  the  morning  of  March  11,  1905,  while  the 
relator  was  performing  his  patrol  duty,  a  boy  named  Cunningham 
informed  him  that  the  previous  afternoon  he  had  witnessed  a  num- 
ber of  policemen  indulging  in  target  practice,  the  bullets  from  their 
pistols  falling  in  the  neighborhood  of  cei:.tain  work  which  Patrick  J. 
Gannon  (relator's  brother)  was  superintending ;  that  when  the  latter 
requested  the  officers  to  desist,  one  of  their  number  assaulted 
him,  fracturing  his  skull  and  breaking  his  nose;  that  the  injured 
man  was  then  in  the  J.  Hood  Wright  Hospital.  On  hearing  this 
story,  the  relator  went  to  the  nearest  public  telephone,  at  No.  4154 
Broadway,  and  called  up  police  headquarters,  telling  the  operator 
that  he  was  "  Michael  J.  Gannon,  *  *  *  patrolman,  attached  to 
the  33d  Precinct,"  and  repeated  the  story  told  him  by  the  boy.  The 
operator  said  :  "  Hold  on,  I  will  give  you  the  general  Inspector,'* 
>vhich  he  did,  and  the  relator  then  told  the  story  to  Inspector 
Brooks,  giving  his  name  and  address  in  response  to  the  tetter's 
inquiry,  but  not  again  stating  that  he  was  a  patrolman.     On  return- 
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ing  to  the  station  house,  situate  at  One  Hundred  and  Fifty-second 
street  and  Amsterdam  avenue,  at  the  expiration  of  his  patrol  duty, 
the  relator  was  immediately  directed  to  report  to  Inspector  Cross, 
at  the  Twenty-ninth  precinct  station,  One  Hundred  and  Fourth 
street,  near  Third  avenue,  and  at  once  left  to  obey  the  order  —  the 
time  then  being  four-forty-six  p.  m.  On  the  way  he  stopped  for  live 
or  six  minutes  at  a  bakery  to  get  something  to  eat,  having  been  without 
food  since  seven  o'clock  in  the  morning,  and  arrived  at  the  station 
house  at  twelve  minutes  of  six,  but  Inspector  Cross  being  engaged, 
he  was  unable  to  see  him  until  six-three.  In  reply  to  inquiries  made 
by  Inspector  Cross,  the  relator  stated  that  he  had  conversed  with 
Inspector  Brooks  over  the  telephone,  and  had  informed  him  that  he 
was  a  patrolman  ;  that  he  had  not  at  that  time  reported  his  absence 
from  his  post,  but  that  he  Iiad  intended  to  do  so  as  soon  as  he  returned 
to  the  station  house,  which  he  did  at  eight  o'clock  that  evening. 

In  regard  to  the  third  specification,  the  relator  denied  having  used 
the  language  complained  of  or  having  telephoned  Patrolman  Pow- 
ers at  all,  while  the  specification  is  sustained  by  the  testimony  of 
Powers  and  another  policeman.  It  is  upon  evidence  establishing 
substantially  the  above  facts  that  the  finding  of  guilty  is  based.  A 
portion  of  the  testimony  taken  at  the  trial  related  to  what  took 
place  on  the  tenth  of  March  (the  day  preceding  the  one  on  which 
compiaint  was  made  of  relator's  action).  This  evidence  on  the  part 
of  the  relator  tends  to  shew,  through  the  testimony  of  the  boy  Cun- 
ningham, two  other  boys  and  three  adult  citizens,  that  during  the 
afternoon  of  March  tenth  some  thirty-three  or  forty  policemen  were 
shooting  at  a  mark  in  the  neighborhood  of  a  railroad  tower  house  in 
a  lot  between  One  Hundred  and  Forty -seventh  and  One  Hundred 
and  Forty-  ninth  streets,  where  they  were  accustomed  to  gather  dur- 
ing the  jcontinuance  of  a  strike  then  m  progress  on  the  subway; 
that  the  laborers  employed  by  the  relator's  brother,  working  in  that 
immf  diate  vicinity,  refused  to  continue  their  work  unless  the  firing 
ceased  •  that  the  i elate r'n  brother  remonstrated  with  the  policemen 
and  endeavored  to  get  them  to  8top  firing ;  that  in  doing  this  he 
was  assaulted  by  a  patrolman  named  Powers,  arrested,  taken  to  the 
station  house  and  subsequently  admitted  to  bail ;  that  of  these  facts 
the  relator  nad  no  knowledge  rntil  the  following  morning,  when 
he  was  informed  of  tliem  by  Cunningham,  who  had  been  sent  by 
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ED  employee  of  his  brother's  to  tell  the  relator.  The  testimony 
given  by  several  policemen  in  behalf  of  the  respondent  was  to  the 
effect  that  there  was  no  shooting  as  alleged;  that  the  relator's 
brother  was  arrested  for  attempting  to  break  tlirongh  tiie  police 
lines  ;  that  he  became  intoxicated  after  he  was  bailed  out  and  sus- 
tained his  injuries  that  evening  by  falling  down  the  stairs  of  a 
saloon,  and  that  the  relator  was  informed  of  his  injuries  shortly 
after  midnight  of  the  tenth. 

This  evidence  is  conflicting,  but  it  is  of  no  importance,  because  it 
neither  tends  to  prove  nor  disprove  the  charges  made  against  the 
relator,  and  of  which  he  was  found  guilty. 

The  first  specification  is  that  the  relator  was  absent  from  his  post 
for  some  time  between  nine-thirty  and  ten-thirty  o'clock  on  the 
eleventh  of  March.  The  fact  is  not  disputed  that  he  absented  him- 
self from  his  post  for  three  minutes  by  reason  of  information  given 
to  him  that  his  brother  was  in  a  hospital  suffering  from  a  broken 
nose  and  fractured  skull.  It  is  true  there  is  some  evidence  that  he 
had  been  previously  informed  of  his  brother's  injury,  but  such  evi- 
dence is  unreliable  and  of  the  most  uncertain  character.  And, 
besides,  the  relator's  action  when  informed  by  the  boy  Cunningham 
of  the  injury  to  his  brother  would  seem  to  indicate  that  he  did 
not  prior  thereto  have  such  information.  The  fact,  therefore,  that 
the  relator,  when  informed  of  the  serious  injuries  to  his  brother, 
absented  himself  for  three  minutes  from  his  post,  by  going  to  the 
nearest  telephone  and  communicating  with  a  superior  officer,  to  the 
end  that  the  person  who  had  inflicted  th^  injuries  might  be  appre- 
hended, is  not  such  a  violation  of  duty  or  breach  of  discipline  as  to 
justify  his  dismissal  from  the  force. 

If  a  patrolman  has  information  which  he  deems  reliable,  that  a 
serious  crime  has  been  comniitted,  it  is  his  duty  to  apprehend  the 
criminal,  or,  if  he  cannot  do  so  himself,  to  communicate  widi  some 
other  officer  who  can.  In  this  connection  the  fourth  specification 
should  be  considered,  and  that  is  that  the  relator  did  not  report  his 
absence  from  post  at  the  expiration  of  patrol  duty.  But  at  that 
time  he  was  confronted  with  an  order  to  "preaent  himaeU  forthwiih 
to  Inspector  Cross,  and  it  might  be  well  to  here  consider  the  fifth 
specification,  which  is  that  the  relator  did  not  report  forthwith,  as 
ordered,  p/  until  si.;5-three.     The  relator  is  thus  blamed  for  not 
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having  delayed  in  the  station  bouse  to  perform  one  duty  before 
carrying  out  another  order,  and  at  the  same  time  criticised  for  bav- 
ing  delayed  at  all  in  obedience  to  that  order. 

Rule  46c  should  be  fairly  and  reasonably  construed,  having  in 
view,  of  course,  the  object  sought  to  be  accomplished  by  it.  Can 
it  fairly  be  said  that  a  patrolman  has  violated  that  rule  because  he 
has  not  entered  in  the  proper  book  his  absence  from  post  when,  as 
soon  as  he  enters  the  station  house,  he  is  confronted  by  an  order 
from  his  superior  officer  to  forthwith  report  at  another  place!  Is  it 
unreasonable,  if  an  officer  receiving  such  an  order,  delays  making 
the  entry  required  by  rule  45c  until  he  has  complied  with  the 
order  ?  I  think  not.  And  in  this  connection  it  is  to  be  borne  in 
mind  that  rule  46c  does  not  specify  any  time  when  the  entry 
shall  be  made,  though  a  fair  construction  of  it  doubtless  requires 
that  the  patrolman  shall  make  the  entry  within  a  reasonable  time 
after  he  gets  to  the  station  house. 

As  to  the  fifth  specification  —  that  the  relator  did  not  forthwith 
report  to  Inspector  Cross,  as  directed  —  the  evidence  shows  that  it 
took  the  relator  a  few  minutes  less  than  an  hour  to  go  from  the 
station  house  at  One  Hundred  and  Fifty-second  street  and  Amster- 
dam avenue  to  the  station  house  at  One  Hundred  and  Fourth  street 
and  Third  avenue,  and  that  he  stopped  on  the  way  for  a  glass  of 
milk  and  a  roll,  having  had  nothing  to  eat  since  seven  o'clock  in 
the  morning.  But  it  was  not  unreasonable,  under  the  circum- 
stances,  that  he  should  stop  long  enough  to  get  a  glass  of  milk  and 
a  roll.  It  would  be  subjecting  an  officer  to  unreasonable  discipline 
to  dismiss  him  from  the  force  if,  under  the  facts  here  disclosed,  he 
should  drink  a  glass  of  milk  and  eat  a  roll  before  responding  to  an 
order  similar  to  the  one  in  question.  It  was  not  unreasonable,  in  ^ 
view  of  the  fact  that  when  the  strike  referred  to  commenced  the 
relator  was  on  the  sick  list,  and  ho  voluntarily  asked  to  be  put  back 
on  the  force,  in  view  of  the  increased  demand  for  patrolmen,  and 
that  he  had  eaten  nothing  since  morning.  Besides,  the  evidence 
shows  that  he  took  a  car  immediately  thereafter,  and  that  the  car 
was  delayed  on  the  way.  That  there  was  no  great  delay  in  the 
relator's  getting  to  the  station  house  is  evidenced  by  the  fact  that 
the  two  officers  whom  Inspector  Cross  detailed  to  go  over  the  route 
took  twenty-five  minutes  in  one  instance  and  thirty-eight  in  another. 
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The  difference  in  the  time  reqaired  oa  these  two  occasions  indicates, 
as  clearly  as  anything  can,  the  injustice  of  dismissing  a  man  from 
the  force  who  has  satisfactorily  performed  his  duties  for  fifteen 
years  because  he  took  nearly  an  hour. 

As*to  the  second  specification — that  the  relator  did  not  discloee 
when  talking  with  Inspector  Brooks  that  he  was  a  patrolman  ~  a 
complete  answer  to  this  is  that  there  was  no  rule  which  required 
him  to  disclose  that  fact.  But  the  evidence  fairly  shows  that  he  did 
disclose  it.  It  is  undisputed  that  he  stated  to  the  telephone  opera- 
tor at  headquarters  that  he  was  a  patrolman,  giving  his  name  and 
address,  and  he  had  a  right  to  assume,  when  he  had  stated  that  fact 
to  tlie  operator,  and  the  operator  had  announced  he  would  call  np 
Inspector  Brooks,  that  the  information  which  he  had  disclosed  as  to 
his  identity  had  been  given  to  Inspector  Brooks,  and  it  was  unneceB- 
sary  for  him  to  repeat  it.  Besides,  what  possible  motive  could  he 
have  had  in  concealing  the  fact  of  his  connection  with  the  police 
force  ?  However,  if  he  did  so,  he  violated  no  rule  of  the  depart- 
ment, nor  has  any  one  sustained  any  injury  by  reason  of  it. 

As  to  the  sixth  specification  —  that  the  relator  falsely  stated  to 
Inspector  Cross  that  he  did  tell  Inspector  Brooks  he  was  a  patrol- 
man —  it  cannot,  for  the  reasons  already  given,  be  considered  a  false 
statement,  inasmuch  as  he  had  a  right  to  assume  that  the  operator 
had  told  Inspector  Brooks  who  wanted  to  talk  with  him. 

The  third  specification  presents  the  only  one  in  which  there  is  a 
direct  conflict  in  the  testimony.  This  charge  is  only  sustained 
by  the  testimony  of  OflScer  Powers,  corroborated  in  a  slight  degree 
by  Officer  Stevens,  and  it  must  be  remembered  that  Powers  is  the 
officer  who  arrested,  and  it  is  claimed  assaulted,  relator's  brother, 
and  besides,  Officer  Stevens  contradicts  Powers'  testimony  in  sev- 
eral material  respects.  The  relator  denied  that  he  used  the  lan- 
guage attributed  to  him,  and  he  is  corroborated  by  at  least  one  wit- 
ness. The  evidence  does  not  satisfactorily  establish  the  charge,  and 
if  it  did  it  is  too  trivial  in  its  nature  to  justify  the  severe  punish- 
ment here  imposed.  It  is  unquestionably  true  that  the  charter  (Laws 
of  1901,  chap.  466,  §  302)  vests  the  discretion  in  the  poUce  com- 
missioner— where  a  member  of  the  force  has  been  found  gniltj  of 
charges  preferred  against  him  —  of  determining  the  punishment  to 
he  inflicted,  but  the  charge  must  be  substantial  and  fairly  sustaiDed 
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by  evidence.  It  cannot  be  that  the  Legislature  intended,  when  lodg- 
ing this  discretion  with  the  police  commissioner,  that  the  extreme  pen- 
alty should  be  visited  upon  a  police  oflScer  for  what  at  most  is  a  mere 
technical  violation  of  a  rule  which  is  not  shown  to  have  prejudiced 
any  right  of  the  department.  {People  ex  rel.  Devaney  v.  Greene,  89 
App.  Div.  296.)  The  facts  here  proved  do  not  establish  a  conscious 
violation  of  any  rule  or  the  omission  of  any  duty  on  the  part  of  the 
relator,  or  any  intent  on  his  part  to  deceive  his  superior  oflScer  or 
any  one  else,  and  it  cannot  be  that  a  conviction  of  neglect  of  duty, 
conduct  unbecoming  an  officer,  and  violation  of  the  rules  of  the 
department  can  possibly  be  sustained  upon  the  evidence  set  out  in 
tills  record  without  doing  manifest  injustice.  {People  ex  reL  Rear- 
don  V.  Partridge,  86  App.  Div.  313 ;  People  ex  reL.  Hogcm  v. 
French,  119  N.  Y.  493.) 

Here,  as  already  indicated,  this  officer  had  been  a  member  of  the 
police  department  for  upwards  of  fifteen  years.  His  record,  so  far 
as  appears,  is  good,  and  if  appeals  to  this  court  are  to  be  anything 
more  than  a  fonn,  I  do  not  see  how  it  can  be  said,  upon  this  record, 
that  the  dismissal  of  the  relator  can  be  sustained. 

I  am  of  the  opinion  that  the  writ  should  be  sustained,  the  pro- 
ceedings annulled,  and  the  relator  reinstated,  with  fifty  dollars  costs 
and  disbursements. 

Pattebson,  p.  J.,  Ingraham,  Houghton  and  Lambebt,  JJ., 
concurred. 

Writ  sustained,  proceedings  annulled  and  relator  reinstated,  witn 
fifty  doUars  costs  and  disbursements.     Order  filed. 


The  Pboplb  of  the  State  op  New  Yobk  ex  rel.  Leo  Bishop, 

Respondent,  v,  Isaac  C.  Bishop,  Appellant. 

First  Department,  February  8,  1907. 

Xn&nts— habeas  corpus  to  deprive  jMurent  of  custody  of  dausfhter  — 
effect  of  daughter's  marriage. 

When  a  son  applies  for  a  writ  of  habeas  corpus  to  deprive  his  father  of  the  cus- 
tody of  a  daughter,  who  is  alleged  to  be  illegally  restrained  of  her  liberty  and 
kept  in  a  house  where  the  father  is  alleged  to  be  living  in  adultery,  and  on 
the  return  of  the  writ  the  daughter  makes  an  affidavit  that  she  is  over 
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eighteen  years  of  age  and  has  a  happy  home  and  is  receiving  an  excellent 
education  and  desires  to  live  with  her  father,  and  that  her  other  relatives  are 
almost  strangers  to  her  and  not  congenial,  and  that  she  is  not  restrained  of 
her  liberty,  and  the  charges  against  the  father  are  unsupported  by  the  evidence, 
the  writ  should  be  dismissed. 
In  any  event,  the  marriage  of  the  daughter  prior  to  the  confirmation  of  a  report 
granting  the  writ  disposes  of  any  question  as  to  the  daughter's  custody,  and 
the  court  is  without  power  to  make  a  nunc  pro  tune  order  depriving  the  faiher 
of  her  custody* 

Appeal  by  tlie  defendant,  Isaac  C.  Bishop,  from  an  order  of  the 
Supremo  Court,  made  at  the  Now  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  13th 
day  of  April,  1906,  confirming  the  report  of  a  referee  and  sustain- 
ing a  writ  of  habeas  corpus,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  13th  day  of  June,  1906,  denying  the  defendanfs 
motion  to  vacate  the  above  order  and  dismiss  the  writ  and  amending 
said  prior  order. 

Charles  O.  Maas^  for  the  appellant. 

Edward  J,  NeweUj  for  the  respondent. 

McLaughlin,  J. : 

The  relator  is  the  son  of  the  appellant  In  November,  1904,  the 
son  presented  a  petition  praying  for  a  writ  of  habeas  cx>rpns,  in  which 
he  stated  that  his  sister  Miriam  was  being  illegally  restrained  of  her 
liberty  by  her  father.  The  alleged  illegal  restraint  consisted,  in 
substance,  in  keeping  Miriam,  against  her  will,  in  a  house  in  which 
the  father  was  alleged  to  be  living  in  open  adultery  with  one  Sarali 
Hess.  The  mother  of  Miriam  is,  and  for  the  past  fourteen  yean 
has  been,  in  an  insane  asylum,  being  hopelessly  insane. 

In  the  return  to  the  petition  for  the  writ  the  father  denied  that 
he  was  living  with  Sarah  Hess  in  the  manner  alleged  and  asserted 
she  was  simply  acting  as  his  housekeeper,  and  he  also  denied  that 
the  daughter  Miriam  was  restrained  of  her  liberty.  Attached  to 
and  made  a  part  of  the  return  was  an  affidavit  of  the  daughter  in 
which  she  stated  she  was  over  eighteen  years  of  age ;  that  she  had  a 
happy  home ;  that  she  was  receiving  an  excellent  education,  being 
at  the  time  a  member  of  the  junior  class  of  the  Girls'  Technical 
High  School  of  the  city  of  New  York ;  that  her  social  surroundings 
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were  pleasant  and  all  that  she  desired ;  that  she  was  of  the  age  of 
discretion^  and  able  to  take  care  of  herself ;  that  it  was  her  desire  to 
live  with  her  father ;  that  the  meiAbers  of  the  families  of  her  broth 
ers  were  almost  strangers  to  her ;  that  none  of  them  was  congenial ; 
that  she  was  in  no  way  restrained  of  her  liberty ;  that  it  was  her 
irrevocable  desire  to  live  with  her  father,  and  she  prayed  that  her 
brother  Leo  might  not  succeed  in  his  efforts  to  take  her  away  from 
bar  father,  who  had  always  been  affectionate,  loving  and  kind  to  her. 

A  traverse  was  filed  to  the  return,  in  which  the  relator  admitted 
the  good  qualities  of  the  sister  Miriam,  and  alleged  it  was  to  prevent 
her  being  ruined  that  he  desired  to  take  her  away  from  her  father. 

Upon  the  issue  thus  formed  the  matter  was  sent  to  a  referee  to 
take  proof  and  make  a  report.  The  order  of  reference  is  dated 
February  6, 1905.  The  referee  made  a  report  in  July  following, 
in  which  he  stated  that  Miriam  was  a  very  intelligent  girl ;  that 
though  upwards  of  eighteen  years  of  age,  and  it  was  her  wish  to 
remain  with  her  father,  nevertheless,  she  should  be  taken  from  him 
and  given  to  the  petitioner  Leo,  her  brother,  or  to  her  aunt,  Sopliie 
Bishop,  as  Miriam  might  elect,  or  in  case  she  did  not  elect,  then  to 
such  person  as  the  court  might  direct. 

Subsequently  a  motion  was  made  by  the  relator  to  confirm  the  report 
of  the  referee,  and  on  April  7, 1906,  the  learned  justice  who  made  the 
order  of  reference  inserted  a  memorandum  in  the  ^ew  York  Law 
Journal  to  the  effect  that  the  facts  revealed  bv  the  evidence  con- 
vinced  him  that  the  welfare  of  Miriam  required  that  the  recommen- 
dations of  the  referee  should  be  adopted  and  his  report  confirmed. 
On  the  day  following,  Miriam  married  one  Julius  Hirsch,  of  which 
fact  the  learned  justice  referred  to  was  informed  on  the  eleventh  of 
April,  and  before  any  order  had  been  signed,  notwithstanding 
which  fact  he,  on  the  twelfth  of  April,  made  an  order  confirming 
the  referee's  report  sustaining  the  writ  and  awarding  the  custody  of. 
Miriam  to  either  Leo  or  her  aunt,  or  in  case  she  did  not  elect  which 
one  she  preferred  to  live  with,  then  to  «uch  person  as  the  court 
might  direct,  and  restraining  the  father  from  seeing  or  receiving 
Miriam  in  the  presence  of  Sarah  Hess. 

After  this  order  had  been  made,  the  father  moved  to  dismiss  the 
proceeding  x)n  the  ground  that  it  had  abated  by  the  marriage  of 
Miriam  and  also  to  vacate"  the  order  of  April  twelfth.     This  motion 
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was  denied,  but  the  court  amended  the  order  of  April  twelfth  so  as 
to  make  the  date  nunc  pro  tunc  as  of  April  sixth,  two  days  prior 
to  the  marriage  of  Miriam,  and  also  striking  from  it  the  provision 
directing  the  production  of  Miriam  in  court*  and  directing  the 
appointment  of  a  guardian.  In  other  respects  the  order  was  left  as 
originally  made.  It  is  from  both  of  these  orders  that  the  present 
appeal  is  taken. 

There  never  was  any  occasion  for  the  reference.  Here  was  a 
girl  upwards  of  eighteen  years  of  age,  bright  and  intelligent  Her 
mother  was  in  an  insane  asylum.  She  had,  from  infancy,  lived  with 
and  been  cared  for  by  the  father.  Her  surroundings,  according  to 
her  own  affidavit,  were  pleasant  and  all  that  she  desired.  She  was 
receiving  an  excellent  education  and  being  cared  for,  so  far  as  the 
return  and  her  own  affidavit  show,  in  a  proper  way.  She  did  not 
desire  to  live  with  her  brother,  the  relator,  or  any  of  her  relatives 
except  her  father.  Indeed,  so  far  as  appears,  none  of  her  relatives, 
except  her  father,  had  been  at  all  solicitous  as  to  her  care  after  the 
mother  was  committed  to  an  insane  asylum  until  this  proceeding 
was  instituted.  The  fact  was  not  disputed  that  she  had  beeu  well 
brought  up  and  was  well  educated  for  a  girl  of  her  age,  and  simply 
because  the  father  was  unfortunate  enough  to  have  an  insane  wife, 
which  necessitated,  under  the  circumstances,  if  he  kept  house,  his 
having  a  housekeeper,  was  no  reason  why  his  daughter  should  be 
taken  from  him  because  someone  might  imagine  (even  though  it  bo 
his  own  son)  that  his  relations  with  the  housekeeper  were  meretri- 
cious. The  proceeding,  therefore,  should  have  been  dismissed  upon 
the  return  and  the  papers  annexed  to  it.  The  motion  to  confirm 
the  referee's  report  should  have  been  denied,  and  the  proceeding 
dismissed  upon  the  evidence  taken  by  him.  This  evidence  falls  far 
short  of  establishing  that  the  relations  existing  between  the  father 
and  housekeeper  were  meretricious,  or  that  the  morals  of  the  daugh- 
ter were  in  any  way  endangered  by  living  with  the  father ;  on  the 
contrary,  the  uncontradicted  evidence  shows  that  the  daughter 
Miriam  was  then  over  twenty  years  of  age ;  that  she  had  received  a 
good  education  and  is  bright  and  intelligent;  that  she  was  not 
restrained  of  her  liberty  and  did  not  wish  to  live  with  her  brother 
TiOO  or  her  aunt,  or  with  any  one  except  her  father,  who  bad 
always  looked  after  her  carefully  and  treated  her  with  crreat  kind- 


Digitized  by  LjOOQ  IC 


Black  v.  Mutual  Life  Insurance  Co.  449 

App.  Div.]  First  Department,  February,  1907. 


n^.  That  the  court,  under  such  circumstances,  should  prevent  her 
living  with  the  father  and  compel  her  to  live  with  her  brother  or 
aunt  or  some  person  whom  the  court  might  designate  is  a  proposition 
novel,  if  not  startling.  And  equally  novel  is  the  proposition  that  the 
court,  after  it  had  been  advised  of  the  fact  that  Miriam  had  mar- 
ried, should  make  an  order  nunc  pro  tunc  as  of  a  date  prior  to  the 
marriage,  confirming  the  referee's  report  and  restraining  the  father 
from  seeing  the  daughter  in  the  presence  of  Sarah  Hess,  even  though 
the  husband  should  insist  upon  it,  or  should  insist  upon  living  in  that 
household.  The  marriage  of  Miriam  would  seem  to  have  disposed 
of  any  question  which  might  under  any  circumstances  have  thereto- 
fore existed  as  to  her  custody.  {Brown  v.  liainor^  108  N.  C.  204.) 
Wliether  it  did  or  not,  upon  the  evidence  taken  by  the  referee,  the 
motion  to  confirm  his  report  should  have  been  denied. 

The  orders  appealed  from,  therefore,  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  the  motion  to  confirm  the  referee's 
report  denied,  and  the  proceeding  dismissed,  with  ten  dollars  costs. 

Patterson,  P.  J.,  Ingraham,  Laughlin  and  Houghton,  JJ., 
concurred. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements,  motion 
to  confirm  referee's  report  denied  and  proceeding  dismissed,  with 
ten  dollars  costs.     Order  filed. 


Henry  M.  Black,  Appellant,  v.  The  Mutual  Life  Insuranob 
Company  of  New  York,  Respondent. 

First  Department.  February  8,  1907. 

Insaraace  —  change  of  beneficiary  procured  on  forged  documentfl  —  when 
assignee  of  insured  not  entitled  to  recover. 

Id  an  action  to  recover  upon  two  duplicate  policies  of  life  insurance,  of  which 
the  plaintiff  was  assignee,  it  apoeared  that  the  policies  were  originally  issued 
to  the  insured,  payable  to  his  wife,  and  in  case  of  her  death  to  her  children; 
that  the  wife  died,  leaving  one  son  surviving,  and  that  thereafter  the  defend- 
ant insurance  company  issued  a  paid-up  policy  in  place  of  one  of  the  former 
policies,  payable  to  the  same  beneficiaries;  that  thereafter  the  insured  pre- 
sented affidavits,  verified  by  himself,  stating  that  his  safe  had  been  broken  into 
and  the  policies  stolen,  and  requesting  the  issue  of  duplicates,  which  statement 
App.  Div.-Vol.  CXVII.        29 
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that  the  policies  were  stolen  was  untrue,  they  being  at  the  time  in  the  posses- 
sion of  the  son  of  the  insured,  who  was  the  ultimate  beneficiary.  The  defend- 
ant company  issued  duplicate  policies  on  receiving  bonds  of  indemnity  from 
the  insured  and  beneficiary,  but  the  signature  of  the  latter  was  forged.  There- 
after the  insured  applied  to  the  plaintifl^  for  a  loan  on  the  policies,  and  the 
phtintiff  required  that  the  beneficiary  be  changed  so  that  the  policies  should 
be  payable  to  the  insured  or  his  estate,  whereupon  the  plaintiff  and  the  insured 
presented  to  the  defendant  company  the  duplicate  policies,  with  instruments 
purporting  to  be  signed  by  the  insured  and  the  beneficiary,  asking  that  the 
beneficiary  be  changed.  The  signature  of  the  beneficiary,  however,  was  t 
forgery.  Relying  upon  such  documents,  the  beneficiary  was  changed  and  the 
change  indorsed  upon  the  policies,  whereupon  the  plaintiff,  on  behalf  of  t 
third  person,  loaned  the  insured  money  on  the  policies  and  took  an  assignment 
thereof  to  the  third  person  as  collateral  security.  The  beneficiary,  on  requir- 
ing the  payment  of  dividends,  was  informed  of  the  assignment  by  the  insured, 
and  he  thereupon  notified  the  defendant  that  he  was  the  owner  of  the  policies, 
and  that  the  instruments  purporting  to  be  signed  by  him  were  forgeries,  llie 
third  person  assigned  his  interest  in  the  policies  to  the  plaintiff,  who  had 
guaranteed  the  payment  of  the  loan  when  it  was  made.  Thereafter  the  insured 
died  and  the  beneficiary  recovered  on  the  original  policies  in  an  action  in 
another  State. 

The  plaintiff  as  assignee  bringing  action  against  the  insurer  on  the  duplicate 
policies,  it  was 

JIM,  that  a  dismissal  of  the  complaint  was  proper  as  the  plaintiff  when  he  took 
the  assignment  from  the  third  person  had  information  of  the  fraud  and  for- 
geries committed  by  the  insured,  and  because  instead  of  recalling  the  loan  and 
prosecuting  the  insured,  he  was  instrumental  in  having  the  loan  renewed; 

That  the  plaintiff  as  assignee  was  not  an  innocent  holder  in  good  faith; 

That  the  defendant  insurance  company  was  not  estopped  by  its  act  in  changing 
the  beneficiaries  inasmuch  as  the  change  had  been  induced  by  the  acts  of  the 
plaintiff; 

That,  as  the  insurer  was  not  liable  to  the  Insured  by  reason  of  the  fmud.  It  was 
not  liable  to  the  assignee  of  the  insured. 

Appeal  by  the  plaintiflF,  Henry  M.  Black,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  9th  day  of  March, 
1906,  upon  the  decision  of  the  conrt  rendered  after  a  trial  without 
a  jury  at  the  New  York  Trial  Term. 

Alfred  G,  Reeves^  for  the  appellant. 

Laxor&iice  Godkin^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  upon  two  duplicate  policies 
of  life  insurance,  of  wliich  plaintiff  is  the  assignee.     The  material 
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facts  necessary  to  a  disposition  of  the  question  presented,  and  con- 
ceruiog  which  there  is  no  dispute,  are  as  follows:  In  1868  the 
defendant  issued  to  J.  Winslow  Jones  two  policies  of  insurance 
upon  his  life  in  the  sum  of  $10,000  each.  The  beneficiary  named 
in  each  policy  was  Addie  E.  Jones,  wife  of  the  insured,  and  in  case 
of  her  death,  lier  children.  Addie  E.  Jones  died  in  1879,  leaving 
her  surviving  the  insured  and  one  son,  William  Northey  Jones.  In 
1889  the  defendant  issued,  in  place  of  one  of  the  policies,  a  paid-up 
policy  for  $5,330,  payable  to  the  same  beneficiaries.  Sometime  in 
February,  1898,  J.  Winslow  Jones  presented  to  the  insurance  com- 
pany two  aflSdavits,  verified  by  himself,  which  stated  that  his  safe 
had  been  broken  into  and  papers  taken  therefrom,  including  the  two 
policies  of  insurance,  and  that  though  he  had  made  diligent  effort 
to  recover  them,  he  had  been  unable  to  do  so,  and  requested  that 
duplicates  be  issued.  The  statement  contained  in  the  affidavits,  to 
the  effect  that  the  insurance  policies  were  lost,  was  untrue.  They 
had  not  been  lost,  but  had  always  remained  in  possession  of  W. 
Northey  Jones,  the  son  of  the  assured  and  ultimate  beneficiary. 
The  defendant  signified  its  willingness  to  issue  duplicate  policies  on 
receiving  two  bonds  of  indemnity,  signed  by  J.  Winslow  Jones  and 
W.  Northey  Jones,  indemnifying  it  against  any  and  all  loss  sustained 
by  reason  of  issuing  said  duplicates,  or  by  reason  of  any  person 
claiming  under  the  original  policies,  and  on  the  16th  of  April,  1898, 
two  bonds  were  presented  which  purported  to  be  signed  by  J. 
Winslow  Jones  and  W.  Northey  Jones.  The  signatures,  however, 
of  W'  Northey  Jones  were  forgmes.  The  defendant,  in  good  faitli, 
and  relying  upon  the  afiidavits  and  the  bonds  of  indemnity,  issued 
the  two  duplicates,  indorsing  upon  each  the  following  statement : 

"  New  York,  16^A  Aprils  1898. 
**  The  following  is  as  nearly  as  possible  a  copy  of  a  policy  which 
appears  upon  the  books  of  the  Company  as  being  still  in  force. . 

"A.  KLAMROTH, 

^^Asst  SecretaryP 

A  few  days  later,  and  prior  to  the  30th  of  June,  1898,  J.  Winslow 
Jones  applied  to  this  plaintiff,  through  one  P.  W.  Hall,  for.  a  loan 
on  the  policies  of  insurance,  and  in  the  course  of  the  negotiations  it 
was  suggested  by  the  plaintiff  that  the  beneficiaries  under  the  poli- 
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cies  be  changed  80  as  to  have  the  same  payable  to  the  insured,  or 
his  executors,  administrators  or  assigns,  and  for  that  purpose  plaintiff 
prepared  and  forwarded  to  Hall  certain  documents  for  execution. 
On  the  30th  of  June,  1898,  tlie  plaintiff,  accompanied  by  J.  Wina- 
low  Jones  and  P.  W.  Hall,  presented  to  the  defendant  the  duplicate 
policies,  together  with  two  documents  purporting  to  be  signed  by  said 
J.  Winslow  Jones  and  W.  Northey  Jones,  which  were  in  the  nature 
of  requests  that  the  beneficiaries  in  the  policies  be  changed  to  J.  Wins- 
low  Jones,  his  executors,  administrators  or  assigns.  The  requests 
thus  made  were  not  signed  by  W.  Northey  Jones,  and  in  so  far  as 
his  name  appeared  thereon,  the  same  were  forgeries.  The  defendant, 
nevertheless,  in  good  faith  and  relying  upon  the  documents  so  pre- 
sented, made  the  changes  as  requested  and  indorsed  upon  each 
policy  a  statement  to  that  effect.  On  the  thirtieth  of  July  follow- 
ing, the  plaintiff,  on  behalf  of  one  J.  F.  Mackley,  loaned  to  J. 
Winslow  Jones  the  sum  of  $7,000,  having  previously  taken  an 
assignment  from  J.  Winslow  Jones  of  said  policies  to  said  Mackley 
as  collateral  security  for  the  payment  of  such  loan,  which  assign- 
ment was,  a  few  days  later,  tiled  with  the  defendant.  In  May,  1899, 
W.  Northey  Jones  wrote  the  defendant,  asking  for  the  dividends 
on  one  of  the  policies,  when  he  was  notified  by  the  defendant  that 
both  policies  appeared  upon  its  files  to  have  been  assigned  to  one  J. 
F.  Mackley.  W.  Northey  Jones  immediately  notified  the  defend- 
ant of  his  ownership  of  the  policies  and  that  the  documents  on  file, 
purporting  to  be  signed  by  him,  were  forgeries.  In  April,  1901, 
the  plaintiff  applied,  on  behalf  of  J.  Winslow  J  ones,  to  the  defend- 
ant for  a  loan  on  the  policies,  to  take  the  place  of  the  Mackley  loan, 
and  he  was  then  informed  by  it  of  tlte  claim  made  by  W.  Northey 
Jones.  On  the  10th  of  July,  1901,  Mackley  assigned  his  interest 
in  the  policies  to  tiiis  plaintiff,  he  having,  when  the  loan  was  made, 
in  consideration  of  $500,  guaranteed  payment  of  the  same.  J. 
Whislow  Jones  died  on  the  1st  of  August,  1901.  Proper  proofs  of 
his  death  were  duly  served  upon  the  defendant  by  the  plaintiff  and 
also  by  W.  Northey  Jones,  and  payment  demanded  of  the  policies. 
In  January,  1902,  an  action  was  brought  by  W.  Northey  Jones 
against  the  defendant,  in  the  Sup'erior  Court,  Hillsboro  county.  State 
of  New  Hampshire,  upon  the  original  policies,  he  claiming  as  bene- 
ficiary thereunder.     The  action  was  tried  and  resulted  in  a  judg- 
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men<"  in  favor  of  the  plaintiff  for  the  fnll  amount  of  the  policies. 
The  plaintiff  in  this  action  was  notified  of  the  commencement  of 
the  action  in  New  Hampshire,  and  also  the  time  and  place  of  trial. 
Subsequently  this  action  was  brought  upon  the  duplicates.  At  the 
trial  the  complaint  was  dismissed  and  the  plaintiff  appeals. 

I  am  of  the  opinion  that  the  judgment  is  right  and  should  be 
affirmed.  This  plaintiff  took  his  assignment  of  the  policies  from 
Mackley  on  the  10th  of  July,  1901,  and  in  the  preceding  April  he 
had  information  of  the  fraud  and  forgeries  committed  by  J.  Wins- 
low  Jones.  In  June,  instead  of  calling  the  loan  and  prosecuting  J. 
Winslow  Jones,  who  was  then  living,  he  was  instrumental  in  having 
the  loan  renewed.  J.  Winslow  Jones,  it  will  be  remembered,  did 
not  die  until  August  1,  1901.  The  plaintiff,  therefore,  is  not  in  a 
position  to  claim  that  when  he  took  the  assignment  of  the  policies 
in  question  he  was  an  innocent  party  or  that  he  took  them  in  good 
faith.  He  attempts  to  meet  this  suggestion,  however,  by  asserting 
that  he  guaranteed  the  loan  to  Mackley  before  he  acquired  this 
inlonnation,  and  for  that  reason  he  is  entitled  to  stand  in  Mackley's 
shoes.  But  all  the  frauds  and  forgeries  connected  with  the  policies 
under  which  plaintiif  claims,  or  at  least  that  portion  which  resulted 
in  the  change  of  beneficiaries,  were  initiated  by  the  plaintiff  him- 
self, in  order  to  satisfy  or  protect  his  assignor,  Mackley.  It  was 
this  plaintiff  who  insisted  that  the  change  in  name  of  the  bene- 
ficiary should  be  made.  The  written  requests  to  change  the  names 
were  prepared  in  the  plaintiff's  office,  upon  forms  procured  by  him 
from  the  insurance  company,  and  were  by  him  forwarded  to  Hall  for 
execution,  and  after  the  same  had  been  executed  and  returned  to  him 
the  plaintiff  "  examined  the  requests  and  remarked  that  they  appeared 
satisfactory."  He  then  presented  them  to  the  insurance  company  and 
asked  that  the  change  in  beneficiaries  be  made.  It  was  made  upon 
the  written  requests  then  presented.  It  was  the  plaintiff's  neglect  or 
want  of  care  as  much,  or  more  than  the  defendant's,  which  enabled 
the  fraud  to  be  perpetrated.  The  plaintiff  therefore,  is  not  in  a  posi- 
tion to  insist  that  the  defendant  is  estopped  from  questioning  the  valid- 
ity of  its  own  act  in  changing  the  beneficiaries,  inasmuch  as  he  was 
tlie  one  who  induced  the  insurance  company  to  make  the  change. 

But  it  is  said  the  insurance  company  was  notified  by  W.  Korthey 
Jones,  in  May,  1899,  of  the  fact  of  the  frauds  and  forgeries,  and  it 
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did  not  notify  the  plaintifiE  until  April,  1901.  But  there  was  no 
obligation  resting  upon  defendant  to  impart  this  knowledge  to 
plaintiff.  Plaintiff  was  the  one  who  had  procured  defendant  to 
make  the  changes,  and  it  had  a  right,  so  far  as  he  was  concerned, 
to  rely  on  what  he  did  as  being  correct.  No  liability  had  then 
matured  against  the  defendant,  inasmuch  as  J.  Winslow  Jones  was 
still  alive,  and,  therefore,  it  was  under  no  obligation  to  impart 
information  to  any  one  concerning  the  policies. 

It  is  clear  that  no  liability  was  created  against  the  defendant  in 
favor  of  J.  Winslow  Jones,  since  the  issuance  of  the  duplicate  poli 
cies  and  the  change  of  beneficiaries  were  procured  by  his  fraud  and 
forgeries,  and  the  company  received  no  consideration  for  assuming 
any  new  liability,  and,  upon  the  facts  here  pres^ted,  [  do  not  see 
how  this  plaintiff  stands  in  any  better  position  than  J.  Winslow 
Jones  would  had  he  brought  an  action  to  recover. 

Nor  do  I  think,  for  reasons  already  suggested,  that  the  plaintiff 
is  in  a  position  to  invoke  the  doctrine  of  estoppel.  When  he  pre- 
sented the  written  requests  to  change  the  beneficiaries,  he,  in 
effect,  represented  to  the  defendant  that  the  signature  of  W.  Northey 
Jones  was  genuine.  The  doctrine  of  equitable  estoppel  is  based 
upon  equity  and  justice,  and  is  resorted  to  to  conclude  a  party  by 
his  acts  and  admissions  only  when,  in  good  conscience  and  honest 
dealing,  he  ought  not  to  be  permitted  to  deny  what  he  has  said  or 
done.  (  Wilcox  v.  Ilowell,  44  N.  Y.  398 ;  Harden  v.  Dorthy,  160 
id.  39 ;  Lawrence  v.  American  National  Bank,  54  id.  432.) 

Finally,  it  is  said  that  under  the  rule  that  where  one  of  two  inno 
cent  parties  must  suffer,  he  must  bear  the  loss  whose  action  enabled 
the  wrong  to  be  done.  This  rule  is  invoked  upon  the  theory  thai 
the  defendant,  in  issuing  the  duplicates  and  changing  the  benefici- 
aries, enabled  J.  Winslow  Jones  to  perpetrate  a  fraud  upon  plaintiffs 
assignor.  But  this  overlooks  the  fact  that  it  was  the  act  of  J.  Wins- 
low Jones,  plaintiff's  original  assignor,  which  enabled  the  fraud  to  be 
perpetrated,  and  plaintiff,  by  his  connection  with  the  original  trans- 
action, is  in  no  better  position,  so  far  as  enforcing  the  duplicate  policies 
is  concerned,  than  J.  Winslow  Jones  would  be,  had  he  brought  an 
action,  for,  as  we  have  already  seen,  he  could  not  enforce  the  claim. 

The  defendant  has  paid  the  original  policies  and  simply  because 
it  was  induced  by  the  plaintiff,  representing  the  original  assignor, 


Digitized  by  LjOOQ IC 


Gansevooet  Bank  v.  Emj^ihe  Btatb  Surety  Co.         455 


App.  Div.]  First  Depanmeot,  February,  1907. 

to  issue  duplicates  upon  the  theory  that  the  originals  had  been  lost, 
and  to  change  the  beneficiaries  upon  forgeries  and  fraudulent 
jstatements,  it  ought  not  to  be  compelled  to  again  pay. 

The  judgment  is  right  and  should  be  aflSrmed,  with  costs. 

Patterson,  P.  J.,  Houghton,  Soott  and  Lambert,  JJ.,  concurred. 
Judgment  affirmed,  with  costs.     Order  filed. 


'Gansevoort  Bank,   Respondent,   v.   Empire   State  Surety 
Company,  Appellant. 

First  Department,  February  8,  1907. 

Pleading — allegation  of  performance  of  conditions  precedent  under  sec* 
tion  588  of  the  Code  of  Civil  Procedure  —  complaint  against  surety. 

In  alleging  the  performance  of  a  condition  precedent  in  a  contract  under  section 
533  of  the  Code  of  Civil  Procedure,  while  it  is  not  necessary  to  state  the  facts 
constituting  the  performance,  yet  the  plaintiff  must  allege  that  he  has  duly 
performed  all  the  conditions  precedent  on  his  part  to  be  performed;  a  mere 
allegation  of  general  perfornumce  is  insufficient.  Thus,  a  plaintiff  suing  to 
recover  on  a  l)Ond  guaranteeing  the  payment  of  a  loan  who  merely  alleges  that 
every  condition  was  fulfilled  and  all  things  happened  and  all  times  elapsed 
necessary  to  enable  the  plaintiff  to  maintain  this  action  for  recovery  on  the  foot 
of  said  bond,  etc.  does  not  state  the  performance  of  conditions  precedent  under 
said  section. 

However,  when  such  complaint  alleges  that  a  borrower  duly  executed  and  deliv- 
ered to  the  plaintiff  for  value  received  his  promissory  note  by  which  he  prom- 
ised to  pay  the  plaintiff  $5,000  at  a  time  stated  and  that  it  was  to  secure  the 
payment  of  this  loan  that  the  bond  in  question  was  given,  the  complaint  states 
a  good  cause  of  action  and  is  not  defective  in  failing  to  show  that  the  plaintiff 
loaned  the  money  secured  by  the  bond.  The  allegation  that  that  note  was 
duly  executed  and  delivered  for  value  received,  etc.,  and  that  the  borrower 
wholly  failed  to  discharge  "  the  said  indebtedness  of  $5,000  "  sufficiently  alleges 
that  the  amount  was  loaned. 

Houghton,  J.,  dissented. 

Appsai.  by  the  defendant,  the  Empire  State  Surety  Company, 
from  an  interlocutory  judgment  cf  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  29th  day  of  October,  1906,  upon  the  decision  of  the 
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court,  rendered  after  a  trial  at  the  New  York  Special  Term,  over- 
ruling the  defendant's  demurrer  to  the  amended  complaint 

Benjamin  Heass^  for  the  appellant. 
William  McArthur^  for  the  respondent. 

McLaughlin,  J. : 

The  defendant  demurred  to  the  complaint  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Tlie  demurrer  was  overruled,  and  defendant  appeals  from  the 
interlocutory  judgment. 

One  Newman,  according  to  the  allegations  of  the  complaint, 
applied  to  the  plaintiff  for  a  loan  of  $5,000,  upon  his  promissory 
note  for  that  amount,  payable  four  months  after  date.  The  plain- 
tiff declined  to  make  the  loan  without  additional  security,  and  there- 
upon the  bond  of  the  defendant  was  delivered  to  the  plaintiff  and 
the  loan  made.  The  note  was  not  paid  when  due,  was  duly  pro- 
tested for  non-payment,  and  this  action  brought  upon  the  bond. 

The  bond  is  dated  the  24th'  day  of  October,  1904,  is  under  seal, 
and  recites  that  Newman,  as  principal,  and  the  surety  company,  as 
surety,  are  held  and  firmly  bound  to  the  plaintiff  in  the  sum  of 
$10,000,  payment  of  which  Newman  and  the  surety  company  bind 
themselves  jointly  and  severally  to  make.  Then  follow  these  pro- 
visions :  "  Whereas  the  said  Randolph  M.  Newman  has  applied  to 
the  Gansevoort  Bank  of  New  York  for  a  loan  of  Five  Thousand 
Dollars  ($5000)  upon  his  promissory  note  dated  this  24th  day  of 
October,  1904,  and  payable  four  months  after  date.  And  Whereas, 
the  said  Gansevoort  Bank  has  declined  to  make  said  loan  upon  said 
note  without  additional  and  collateral  security  therefor,  and  for  the 
faithful  payment  of  said  loan.  And  Whereas,  the  Empire  State 
Surety  Company,  as  an  inducement  to  said  Gansevoort  Bank  of 
New  York  to  make  said  loan,  executes  this  certain  bond  or  obligation, 

"  Ifow^  Therefore^  the  condition  of  this  bond  or  obligation  is  such 
that  if  the  above  bounden  Randolph  M.  Newman  shall  faithfully 
discharge  and  pay  the  said  indebtedness  of  Five  Thousand  Dollars 
($5000),  then  and  in  that  event  this  obligation  to  be  void  and  of  no 
effect,  otherwise  to  remain  in  full  force  and  virtue." 

A  copy  of  the  bond  is  annexed  to  and  made  a  part  of  the  corn- 
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plaint.  The  complaint  specifically  charges:  "III:  —  That  on  or 
about  the  25th  day  of  October,  1904,  at  the  City  of  New  York,  one 
Randolph  M.  Newman  duly  executed  and  delivered  to  the  plaintiff, 
for  valne  received,  his  certain  promissory  note,  in  writing,  wherein 
and  whereby  he  did  promise  to  pay  to  the  plaintiff  above-named, 
four  months  after-said  date,  $5,000 ; "  and  that  the  note  here  referred 
to  is  the  same  one  mentioned  and  referred  to  in  the  bond.  The  com- 
plaint then  charges  that  the  note,  at  maturity,  was  presented  for 
payment;  was  .dishonored ;  that  the  same  was  duly  protested  ;  that 
Newman  had  wholly  failed  to  discharge  and  pay  the  said  indebted- 
ness of  $5,000,  or  any  part  thereof,  except  $1,500,  and  by  reason 
thereof  there  had  been  a  breach  of  the  condition  of  the  bond  prior 
to  the  commencement  of  the  action ;  then  follows  the  9th  para- 
graph, which  contains  an  allegation  that  before  the  commencement 
of  the  action  "every  condition  was  fulfilled  and  all  things  hap- 
pened and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to 
maintain  this  action  for  recovery  on  foot  of  said  bond  of  the 
amount  of  said  note  therein  mentioned  *  *  *  less  by  the  said 
$1,500." 

The  court  at  Special  Term,  as  appears  from  the  opinion, 
reached  the  conclusion  that  there  waa  no  allegation  in  the  complaint 
that  plaintiff  loaned  $5,000  to  Newman  ;  that  that  was  the  condi- 
tion of  the  bond  and  the  allegations  as  to  the  delivery  of  the  note 
by  Newman  and  acceptance  by  plaintiff  were  not  equivalent  to  an 
allegation  that  the  plaintiff  loaned  Newman  $5,000,  for  which  reason 
the  complaint  was  defective  so  far  as  any  attempt  was  made  to  set 
out  a  common-law  averment  of  performance,  but  that  the  9th 
paragraph  of  the  complaint  might  be  construed  as  having  alleged 
performance  under  section  533  of  the  Code  of  Civil  Procedure. 

I  am  of  the  opinion  that  the  9th  paragraph  of  the  complaint 
does  not  allege  performance  under  the  section  of  the  Code  referred 
to.  This  section  of  the  Code  provides  that  in  pleading  the  per- 
formance of  a  condition  precedent  in  a  contract,  it  is  not  necessary 
to  state  the  facts  constituting  performance,  but  the  party  may  state 
generally  that  he,  or  the  person  whom  he  represents,  has  duly  per- 
formed all  the  conditions  on  his  part.  When  the  9th  paragraph 
of  this  complaint  is  carefully  considered,  I  am  unable  to  discover 
where  there  is  any  allegation  in  it  that  the  plaintiff  has  duly  per- 
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formed  all  the  conditions  on  its  part  to  be  performed ;  at  most  there 
is  an  allegation  of  general  performance,  and  this,  I  think,  insuffi- 
cient. However,  I  am  of  the  opinion,  nnder  tlie  liberal  system 
of  pleading  which  now  prevails,  that  the  complaint  states  a  caose 
of  action  irrespective  of  the  9th  paragraph.  It  shows  that  New- 
roan  duly  execated  and  delivered  to  the  plainti£E,  for  vahte 
received^  his  promissory  note,  by  which  he  promised  to  pay  to  the 
plaintiff,  at  a  time  stated,  $5,000,  and  that  it  was  to  secure  thepaj* 
ment  of  this  note  that  the  bond  in  question  was  given.  Someeffeet 
must  bo  given  to  the  words* "  duly  executed  and  delivered,"  as  well 
as  "  for  value  received."  The  note  was  for  $5,000.  This  is  the 
amount  which  Newman  promised  to  pay  for  valvs  received. 

This  necessarily  implies,  as  it  seems  to  me,  tliat  that  amount  wu 
loaned,  and  certainly  so  when  this  allegation  is  taken  in  connection 
with  the  other  allegation  that  Newman  had,  prior  to  the  commence- 
ment of  the  action,  "  wholly  failed  to  discharge  and  pay  the  mid 
indebtedness  of  $5,000." 

The  jndgntent  appealed  from,  therefore,  should  be  affirmed, 
with  costs,  with  leave  to  the  defendant  to  withdraw  the  demurrer 
and  interpose  an  answer  on  payment  of  the  costs  in  this  court  and 
in  the  court  below. 

Patterson,  P.  J.,  Soorr  and  Lambert,  JJ.,  concurred  ;  Hough- 
ton, J.,  dissented. 

Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  on  payment  of  costs  in  this  court 
and  in  the  court  below.     Order  filed. 


Alfred  P.   Boller,  Bespondent,  v.  The  Citt  of  New  Yobk, 

Appellant. 

First  Department,  February  8,  1907. 

Contract  to  superrise  constraction  of  work  for  percentage  of  total  coit 
—  right  to  percentage  on  damages  paid  to  contractor  for  delay. 

One  who  lias  eutereil  into  a  contract  with  a  municipality  to  prepare  plans  Bnd 
Bpecifications  for  a  municipal  work  and  to  supervise  the  construction  for  flte 
per  cent  of  the  total  cost  thereof,  and  has  been  paid  his  fall  percentage  on  the 
contract  price  ot  the  structure  is  not  entitled  to  recover  an  addiUonsi  peioent- 
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age  upon  a  recovery  bad  by  the  contractor  against  tiic  city  for  damages  caused 

by  a  delay  in  the  work  whereby  tbe  contractor  was  obliged  to  pay  an  advanced 

price  for  materials. 
Such  damages  were  not  part  of  the  cost  of  the  construction  within  the  meaning 

of  the  plaintiff's  contract  for  services  and   were  recovered  not  upon  the 

provisions  of  the  contract  but  because  of  a  breacli  thereof. 
HoueHTON,  J.,  and  Patterson,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  15th  day  of 
May,  1906,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  New  York  Trial  Term,  the  jury  having  been  discharged. 

Terence  Farley^  for  the  appellant. 

Z.  Lafiin  KeUogg^  for  the  respondent. 

McLaughun,  J. : 

On  the  let  of  July,  1897,  the  plaintiff  entered  into  a  contract  with 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  by 
wliich  he  agreed  "to  furnish  plans  and  working  drawings,  with 
specifications  therefor,  prepare  the  same  for  public  letting,  and 
supervise  the  construction  and  inspect  the  material  for  the  construc- 
tion of  the  viaduct  connecting  Melrose  and  Webster  Avenues,"  in 
consideration  of  the  city  paying  to  him  "  the  sum  of  five  per  cent  of 
the  total  cost  of  the  construction  of  said  viaduct."  On  the  thirtieth 
of  December  following  the  city  entered  into  a  contract  with  the 
firm  of  Stevens  &  O'Rourke,  by  whi<^h  said  firm  agreed  to  construct 
the  viaduct,  but  as  this  contract  is  not  set  forth  in  the  record  we  are 
unable  to  examine  its  terms.  It  appears,  however,  that  the  plaintiff 
furnished  the  plans  and  s|)ecifications  for  the  work,  prepared  the 
same  for  letting,  supervised  the  construction  and  inspected  the 
materials  for  the  viaduct,  as  required  by  his  contract ;  that  the  work 
required  to  be  perforined  by  Stevens  &  O'Rourke  was  completed 
on  the  13th  of  August,  1901,  and  accepted  by  the  city,  and  the  con- 
tractors paid  the  sum  of  $166,298.09 ;  that  on  the  18th  of  October, 
1901,  the  plaintiff  rendered  a  bill  to  the  city  for  the  balance  dae 
him  under  his  contract,  which  was  paid  and  the  bill  receipted  in 
f ali ;  that  subsequently  Stevens  &  O'Rourke  recovered  a  judgment 
a^nst  the  city,  after  a  trial  before  a  referee,  who  found  that  the 
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city  had  broken  its  contract  with  that  firm,  in  that  it  had  failed  to 
permit  the  firm  to  commence  the  work  and  prosecute  the  same,  as 
provided  in  its  contract,  and  that  such  delay  had  caused  the  fimi 
damage,  by  reason  of  tlie  advance  in  price  of  granite  and  iron,  to 
to  the  amount  of  $53,824.06,  for  whicli  sum,  witli  interest,  judgment 
was  directed  ;  tliat  thereafter  the  judgment  was  paid  and  the  plain- 
tifiE  in  this  action  then  presented  a  claim  to  the  city  for  five  per  cent 
of  tlie  amount  thereof,  alleging  that  tliis  was  a  part  of  the  cost  of 
the  construction  of  the  viaduct  within  the  meaning  of  his  contract ; 
that  the  claim  was  rejected  and  this  action  brought.  At  the  con- 
clusion of  the  trial,  by  consent  of  parties,  tlie  jury  was  discharged  and 
the  case  disposed  of  by  the  trial  judge,  who  found  in  favor  of  the 
plaintiff  for  the  full  amount  claimed,  and  the  defendant  has  appealed. 
I  am  of  the  opinion  the  judgment  should  be  reversed.  The 
plaintiff's  contract  was  for  five  per  cent  of  the  total  cost  of  the  con- 
struction of  the  viaduct.  What  did  the  parties  have  in  mind  when 
they  agreed  upon  this  method  of  fixing  the  compensation  ?  Obvi- 
ously the  cost  of  construction  as  contemplated  by  the  plans,  specifi- 
tions  and  drawings  made  by  plaintiff,  and  that  this  cost  of  construc- 
tion was  the  amount  paid  the  contractors  on  completion  of  the 
work  seems  to  have  been  the  view  of  the  plaintiff  himself.  He 
was  paid  from  time  to  time  as  the  work  progressed  and  his  receipt 
for  the  final  balance,  given  October  eighteenth,  stated  that  it 
was  "  in  full  payment  of  the  above  account."  The  bill  then  pre- 
sented and  the  receipt  for  payment  thereof  clearly  indicate  the 
plaintiff's  understanding  as  to  the  meaning  of  the  contract.  Stevens 
&  O'Rourke  had  been  paid  the  full  contract  price  and  the  plaintiff 
had  received  five  per  cent  of  the  total  cost  of  construction.  It  is 
difficult  to  see  how  or  in  what  way  he  could  become  entitled  to  any 
more.  The  fact  that  the  city  broke  its  contract  by  neglecting  and 
refusing  to  permit  the  contractors  to  enter  upon  the  work  at  the 
time  specified  in  the  contract,  and  for  which  they  were  awarded 
damages,  did  not,  within  a  fair  interpretation  of  the  contract,  make 
those  damages  a  part  of  the  cost  of  the  construction  of  the  viaduct, 
any  more  than  would  a  recovery  against  the  city  for  personal 
injuries,  by  reason  of  the  negligence  of  the  contractors  while  prose- 
cuting the  work,  be  a  part  of  such  cost.  Had  the  city  refused  to 
let  Stevens  &  O'Kourke  commence  work  on  their  contract  at  all. 
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and  such  work  liad  been  done  by  another  contractor,  no  one  would 
seriously  contend  that  damages  recovered  by  that  firm  for  a  breach 
of  the  contract  should  be  added  to  the  price  paid  the  second  con- 
tractor to  ascertain  "  the  total  cost  of  the  construction  "  on  which 
plaintiffs  five  per  cent  should  be  based,  any  more  than  they  would 
contend  that  the  plaintiff  would  not  be  entitled  to  anything  if  the 
city  had  interposed  a  counterclaim  in  the  action  brought  by  Stevens 
&  O'Kourke  for  damages  for  breach  of  the  contract  on  their  part  and 
obtained  a  recovery  equal  to  the  amount  agreed  to  be  paid.  This 
plaintiff  was  entitled  to  five  per  cent  on  the  total  cost  of  construc- 
tion and  that  he  has  had.  The  recovery  by  Stevens  &  O'Rourke 
was  for  the  damages  sustained  by  the  wrongful  act  of  the  city  in 
breaking  its  contract.  It  was  not  based  upon  the  provisions  of  the 
contract,  but  upon  a  breach  of  it,  which  was  not  contemplated  by 
either  this  plaintiff  or  the  city  when  the  contract  in  suit  was  made. 
{Gearty  v.  MayoVy  171  N.  Y.  61.)  The  fact  that  such  damages 
were  measured  by  the  increase  in  the  price  of  articles  entering  into 
the  construction  of  the  viaduct  makes  them  none  the  less  damages. 
The  plaintiff  was  to  receive  for  his  work,  as  we  have  already  seen, 
five  per  cent  of  the  cost  of  construction,  and  this  amount  could  not 
be  increased  by  reason  of  the  contractors'  recovery  for  a  default  on 
the  part  of  the  city  which  required  this  plaintiff  to  perform  no 
additional  labor,  entailed  upon  him  no  extra  expense,  and  did  him 
no  damage  whatever. 

The  judgment  appealed  from,  therefore,  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  event. 

Ingraham  and  Lambert,  J  J.,  concurred;  Patterson,  P.  J.,  and 
Houghton,  J.,  dissented. 

Houghton,  J.  (dissenting) : 

I  dissent.  The  contract  of  plaintiff  with  the  defendant  was  tliat 
he  was  to  have  five  per  cent  on  the  total  cost  of  the  viaduct.  The 
defendant  treated  the  judgment  obtained  against  it  by  the  con- 
tractor as  an  addition  to  the  cost  of  the  structure.  Defendant  was 
authorized  by  law  to  issue  bonds  for  the  building  of  the  viaduct. 
It  paid  the  judgment  by  a  sale  of  such  bonds.  If  the  judgment 
had  been  for  mere  damages  it  would  have  had  no  autliority  to  do 
this,  but  must  have  paid  it  from  the  general  funds  of  the  city.     By 
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its  own  interpretation  of.  the  transaction  and  of  the  contract,  there- 
fore, the  amount  represented  by  the  judgment  was  an  addition  to 
the  cost  of  the  work.  I  tliink  the  defendant  is  bound  by  this  and 
that  the  plaintiff  is  entitled  to  his  percentage  on  the  thus  conceded 
total  cost,  and  tliat  the  judgment  should  be  aflSrmed. 

Patterson,  P.  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.     Order  tiled. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Chablbb 
Murray  Colmey,  Indicted  as  Charles  A.  Moore,  alias  James 
Moore,  etc..  Appellant. 

First  Department,  February  8,  1907. 

Crime  —  grand  larceny,  first  degree  —  evidence  —  false  representations 
as  part  of  res  gestee  —  prior  arrest  and  extradition  of  defendant 

The  defendant  was  indicted  and  convicted  of  grand  larceny,  first  degree,  in 
obtaining  money  by  falsely  representing  that  a  certain  bund  upon  which  he 
obtained  a  loan  was  a  subsisting  and  outstanding  lien.  Evidence  considered 
and  conviction  sustained. 

When,  in  addition  to  the  misrepresentation  as  to  the  validity  of  the  bond,  the 
defendant  also  made  false  statements  as  to  the  existence  of  a  trust  company  of 
which  he  claimed  io  be  attorney  and  that  the  person  who  wished  to  borroir 
money  on  the  bond  was  a  wealthy  man,  when  in  fact  he  was  a  notorious  crim- 
inal, such  minor  false  representations,  connected  with  the  principal  misrepre- 
sentation, are  part  of  the  res  gesla  and  evidence  thereof  is  admissible. 

Admission  of  evidence  that  the  defendant  was  known  by  different  names  in  vari- 
ous parts  of  the  world  and  was  under  arrest  at  various  times  and  was  under 
requisition  for  extradition  to  another  State  is  not  error  when  shown  to  excuse 
the  delay  in  bringing  ihe  defendant  to  trial.  Said  evidence  is  also  admissible 
to  identify  the  defendant  and  also  to  show  flight  from  the  scene  of  his  crime  in 
this  State. 

When  the  fact  is  admitted  that  the  defendant  received  a  check  for  twenty-fite 
dollars  for  alleged  services  as  an  attorney  in  the  transaction,  the  contents  of 
the  check  may  be  shown  without  producing  the  instrument  when  the  defendant 
is  not  indicted  for  receiving  money  on  that  check.    • 

When  the  defendant  under  indictment  is  traveling  under  many  aliases,  a  witne« 
may  state  from  what  source  he  received  his  information  as  to  the  whereabouts 
of  the  defendant,  even  though  the  person  who  gave  the  informatioD  be  not 
produced  as  a  witness. 
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Appeal  by  the  defendant,  Charles  Murray  Colmey,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  rendered  on  the  26th  day  of  February,  1906, 
convicting  the  defendant  of  the  crime  of  grand  larceny  in  the  first 
degree,  and  also  from  an  order  denying  the  defendant's  motion  for 
a  new  trial. 

Clark  Z.  Jordcm^  for  the  appellant. 

E,  Crosby  Kindleberger^  Deputy  Assistant  District  Attorney, 
for  the  respondent. 

HoroHTON,  J. : 

The  defendant  was  indicted*  in  January,  1902,  charged  with  the 
crime  of  grand  larceny  in  the  first  degree,  in  having  obtained  $600 
from  one  James  A.  Smith  by  falsely  representing  that  a  certain 
bond  of  the  New  York  and  Hempstead  Railroad  Company,  of  the 
face  value  of  $1,000,  was  a  subsisting  and  outstanding  first  mort- 
gage bond  against  said  railroad  not  yet  due,  whereas,  in  fact,  it  was 
not  outstanding  and  subsisting,  but  had  been  foreclosed  and  was  of 
no  value. 

The  trial  was  not  had  until  January,  1906,  and  it  resulting  in  a 
conviction  as  charged,  the  defendant  appeals,  alleging  that  the 
People  failed  to  establish  that  any  false  representations  were  made 
by  Iiiin,  or  that  the  bond  was  worthless,  and  that  many  errors 
prejudicial  to  him  were  committed  in  the  course  of  his  trial. 

We  think  the  People  fully  established  that  the  defendant  falsely 
represented  that  the  bond  was  a  valid  and  subsisting  lien  of  the 
New  York  and  Hempstead  Railroad  Company.  The  evidence 
shows  that  the  defendant,  calling  himself  Charles  A.  Moore,  in  com- 
pany with  a  man  who  styled  himself  James  W.  Morgan,  represented 
to  the  complainant  that  he  was  an  attorney  at  law  and  acting  for  a 
corporation  known  as  the  International  Trust  Company,  located  on 
Lil)erty  street  in  the  city  of  New  York,  which  held  the  bond  in 
question  as  security  for  a  loan  which  it  had  made  to  Morgan  of 
$600,  and  that  Morgan,  who  was  about  to  depart  from  the  city  of 
New  York,  was  fearful  that  during  his  absence  the  trust  company 
would  sell  the  bond,  and,  therefore,  desired  that  complainant  loan 
that  amount  of  money  on  it  and  hold  it  until  Morgan  could  redeem 
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it.  The  defendant  had  the  bond  in  his  possession,  and  stated  to 
complainant  that  he  had  investigated  the  subject  and  knew  that  the 
bond  was  valid,  and  that  the  coupon  for  the  last  interest  had  only 
recently  been  cut  off.  To  these  representations  the  complainant 
replied  that  if  the  defendant  was  attorney  for  the  company  he  would 
take  him  as  his  own  attorney  and  rely  upon  Iiis  advice  and  pay  him 
for  it,  and  loan  the  money ;  and  the  next  morning  the  defendant 
delivered  the  bond  to  complainant  and  received  from  him  therefor 
the  sum  of  six  hundred  dollars,  and  in  addition  a  check  for  twenty- 
five  dollars  for  his  services  in  the  matter.  The  complainant  testified 
that  he  relied  upon  these  representations,  and  that  he  subsequently 
endeavored  to  find  th'e  International  Trust  Company  but  conld  dis- 
cover no  such  corporation  ;  and  that  he  believed  that  Morgan  was  a 
man  of  wealth  as  he  was  represented  to  be.  He  subsequently 
learned,  tiirough  defendant's  admission,  that  his  name  was  not  Mor- 
gan but  "  Jimmy  McNally,  the  old  green  goods  man."  The  proof 
was  ample  too  that  the  bond  was  worthless.  The  record  on.  appeal 
contains  a  stipulation  summarizing  the  exhibits  introduced  by  the 
People,  with  respect  to  the  foreclosure  of  the  railroad  mortgage, 
which  shows  that  on  July  19,  1875,  in  a  foreclosure  action 
brought  by  the  Farmera'  Loan  and  Trust  Company  against  the 
New  York  and  Hempstead  Kailroad  Company,  a  decree  of  fore- 
closure and  sale  was  entered,  foreclosing  the  mortgage  given  to 
secure  the  bond  in  question  with  othei-s,  and  appointing  a  referee 
to  sell  the  property  covered  by  the  mortgage.  The  referee  reported 
that  on  the  23d  day  of  September,  1875,  he  sold  all  the  lands  and 
premises  mentioned  in  the  mortgage  and  judgment  for  the  sum  of 
$100.  No  report  of  deficiency  appears,  nor  does  any  order  of 
confirmation  of  the  sale  appear  to  have  been  entered. 

The  particular  bond  in  question  was  not  proven  before  the  referee, 
but  two  hundred  and  over  of  bonds  of  the  same  issue  were  proven 
on  which  default  had  been  made  in  the  payment  of  interest  by  the 
company.  The  defendant  insists  that  the  bond  in  question  might  be 
of  some  value  because  the  mortgage  covered  rolling  and  other  stock 
as  well  as  real  estate  and  rights  of  way,  and  only  the  mortgaged 
lands  and  premises  were  sold.  It  must  be  assumed  that  the  judg- 
ment was  regularly  obtained,  and  that  the  sale  was  properly  con- 
ducted and  that  a  sale  having  been  had,  all  that  the  railroad  corn- 
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pany  owned  which  was  covered  by  tlie  mortgage  was  inchided  m  the 
judgment  and  sold.  The  bond  was,  therefore,  cut  off  by  the  fore- 
closure and  was  worthless,  and  the  falsity  of  defendant's  represen- 
tations in  this  respect  was  clearly  established. 

It  is  urged  as  error  that  the  People  were  permitted  to  prove  the 
falsity  of  various  other  representations,  such  as  the  non-existence  of 
the  International  Trust  Company,  and  the  attorneyship  of  defend- 
ant for  it,  and  that  the  man  known  as  Morgan  was  not  a  wealthy 
man  nor  a  horseman,  as  the  defendant  stated,  but  was  a  notorious 
criminal.  All  these  minor  false  representations  were  connected 
with  the  principal  false  representation  alleged  in  the  indictment,  and 
were  made  at  the  same  time,  and  were  simply  false  incidents  sur- 
rounding the  main  false  representation  charged  and  relied  upon. 
We  think  they  were  a  part  of  the  res  gestm  and  that  evidence 
concerning  them  was  properly  received. 

It  is  also  insisted  that  error  was  committed  in  allowing  proof 
that  the  defendant  was  arrested  or  found  under  arrest,  at  various 
times.  Some  of  the  occasions  under  which  the  witnesses  speak  of 
the  defendant  as  under  arrest,  are  mentioned  manifestly  as  excuses 
for  not  then  apprehending  defendant  and  bringing  him  to  trial  on 
the  present  indictment.  In  one  instance  the  defendant  was  under 
requisition  to  the  State  of  Illinois  under  an  indictment  found  in  that 
State  against  him  under  another  name  than  the  one  under  which  he 
was  known  to  complainant ;  and  another  occasion  relates  to  the  time 
when  he  was  finally  apprehended,  he  then  being  in  the  custody  of 
other  officials. 

The  evidence  respecting  the  different  names  under  which  defend- 
ant traveled  and  was  known  in  various  parts  of  the  world,  and  the 
conditions  of  arrest  and  extradition  under  which  he  was  found,  we 
tliiuk  was  competent  not  only  for  the  purpose  of  identification  but 
for  the  purpose  of  showing  flight  from  the  scene  of  his  alleged 
crime  in  this  State.  If  any  errors  were  committed  in  the  develop- 
ment of  these  facts,  they  are  not  sufl^iently  grave  to  require  a 
reversal  of  the  conviction. 

It  is  also  claimed  that  evidence  of  the  contents  of  the  twenty-five- 
dollar  check  which  complainant  gave  to  defendant  for  his  alleged 
services  as  attorney  was  permitted  to  be  given  without  producing 
App.  Div.— Vol.  CXVII.        80   . 
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the  check,  which  was  accessible,  because  it  was  in  the  castodj  of 
the  People.  If  error  was  committed  in  this  respect,  it  was  entirely 
harmless.  The  defendant  was  not  indicted  for  receiving  the  monej 
on  that  check,  or  obtaining  the  money  which  he  did  by  it.  Even 
if  it  might  have  shown  on  its  face  that  the  defendant  was  acting  as 
attorney  for  the  complainant,  and  that  it  was  given  in  payment  for 
his  services  as  such,  this  fact  was  not  disputed  but  was  admitted 
by  the  People.  The  fact  that  the  defendant  was  acting  as  attomej 
for  complainant  would  not  relieve  him  from  the  consequences  of  his 
false  representations  and  pretenses  that  he  had  investigated  the 
validity  of  the  bond  and  knew  that  it  was  an  outstanding  and  sub- 
sisting obligation  against  the  railroad  company,  and  that  interest 
had  only  recently  been  paid  on  it. 

Nor  was  any  reversible  error  committed  with  respect  to  the  evi- 
dence of  the  witness  Buchanan  that  he  saw  the  defendant  in  Paris 
in  the  summer  of  1902.  It  is  insisted  that  the  evidence  of  the  wit- 
ness McConville  is  based  upon  a  portion  of  this  evidence  although 
it  had  been  stricken  out  by  the  court.  It  was  proper  for  McCon- 
ville to  state  from  what  source  he  received  his  information  as  to  the 
whereabouts  of  the  defendant,  even  if  the  person  who  gave  it  to 
him  had  not  been  produced  as  a  witness.  The  defendant  was  under 
indictment  and  was  traveling  under  many  aliases,  and  his  apprehen- 
sion under  the  present  indictment  was  being  souglit.  How  he  hap- 
pened to  escape  apprehension  for  so  long  a  time,  and  the  efforts 
which  were  made  to  locate  him,  were  proper  facts  to  be  developed 
upon  the  question  of  defendant's  flight,  which,  if  established,  was 
some  evidence  of  his  guilt. 

The  defendant  is  plainly  guilty,  and  we  see  no  reason  for  disturb- 
ing his  conviction,  and  it  must  be  affirmed. 

Patterson,  P.  J.,  Inqraham,  McLaughlin  and  Lambert,  JJ., 
concurred. 

Judgment  affirmed.     Order  filed. 
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Edwin  Epstein  and  Others,  Composing  the  Firm  of  Epstein  & 
Yollweiler,  Kespondents,  v.  Shepard  &  Morse  Lumber 
Company,  Appellant. 

First  Department,  February  8,  1907. 

CkmtrsMt  —  facts  raisingr  the  question  as  to  whether  sale  was  absolute  or 

conditional. 

When  in  an  action  for  the  breach  of  a  contract  to  sell  and  deliver  lumber  the 
case  is  tried  upon  the  original  oral  contract  and  the  defendant  gives  evidence 
that  in  making  the  order  slip,  which  was  shown  to  the  plaintiff  at  the  time,  the 
defendant's  agent  wrote  thereon  "  if  you  can't  fill  order  this  way,  don't 
flliip  it,'*  a  question  of  fact  arises  as  to  whether  the  fulfillment  of  the  original 
contract  was  conditional  upon  the  defendant's  ability  to  fill  the  order  or  was 
absolute,  and  it  is  error  to  withhold  that  question  from  the  jury  and  to  direct 
an  assessment  of  damages. 

Appeal  by  the  defendant,  the  Shepard  &  Morse  Lumber  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  tlie  22d  day  of  May,  1906,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  29th  day  of 
May,  1906,  denying  the  defendant's  motion  for  a  new  trial  made 
npon  the  minutes. 

Charles  F.  Williams^  for  the  appellant. 

Maurice  B.  Blumenthalj  for  the  respondents. 

Houghton,  J. : 

The  plaintiffs  are  box  manufacturers,  and  the  defendant  is  engaged 
in  tlie  lumber  business,  with  its  principal  office  in  the  city  of  Boston, 
and  maintains  a  sales  department  iu  the  city  of  New  York,  under 
the  management  of  one  Kennedy,  connected  with  which,  as  sales- 
man, was  one  Courtney.  The  plaintiffs  required  a  special  kind  of 
lumber  in  their  business,  and  gave  an  order  to  defendant's  salesman 
for  a  quantity  of  inch  and  inch  and  a  quarter  eastern  pine,  not  less 
than  five  inches  in  width  and  ten  feet  in  length.     The  order  was 
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given  verbally  at  plaintiffs'  placo  of  business,  the  sales  agent  mating 
a  memorandnin  of  it,  which  he  submitted  to  the  manager  of  defend- 
ant, and  upon  which  a  communication  in  the  form  of  a  sales  slip 
was  sent  from  defendant's  New  York  office  to  plaintiffs,  which 
specified  the  amount,  size  and  price  of  the  hniiber  which  was  to  U 
dehvered  to  plaintiffs,  with  the  additional  memorandum  that  "This 
must  be  good  average  width,  nothing  shorter  than  10  f t. ;  *  *  * 
no  hurry,"  and  with  a  further  memorandum  that  there  probably 
would  be  some  shorter  than  ten  feet,  which,  however,  would  be  at  a 
less  price,  and  if  not  wanted  would  be  taken  back.  This  memo- 
randum also  specified  that  the  shipment  was  to  be  made  ''subject 
to  the  approval  of  our  Boston  office." 

The  complaint  simplj'  alleges  that  the  plaintiffs  purchased  a  qnan- 
tity  of  lumber,  without  specifying  the  kind  or  quantity,  or  whether 
the  agreetoent  was  verbal  or  in  writing,  at  an  agreed  price,  which 
the  defendant  failed  to  deliver  within  a  reasonable  time,  and  asking 
damages  for  such  breach.     The  answer  is  a,  general  denial. 

On  the  trial,  after  the  order  had  been  introduced  in  evidence,  and 
upon  the  defendant  objecting  to  the  plaintiffs'  proving  that  the  agree- 
ment was  that  the  lumber  should  be  delivered  before  the  close  of  canal 
navigation,  the  plaintiffs'  counsel  announced  that  the  contract  relied 
upon  by  plaintiffs  was  a  verbal  one  and  made  with  the  sales  agent  at 
the  time  the  order  was  given.  The  defendant's  counsel  accepted  this 
position,  and  thereafter  the  case  seems  to  have  been  tried  without 
reliance  upon  the  written  order  and  agreement,  but  on  the  question 
as  to  what  the  oral  agreement  in  fact  was. 

Both  the  witnesses  for  the  plaintiffs  and  the  defendant  seem  to 
have  been  entirely  fair  in  their  testimony  and  the  whole  contro- 
versy appears  to  have  arisen  from  the  fact  that  some  one  made  a 
mistake  and  failed  to  transmit  to  the  Boston  office  of  defendant  an 
order  reading  like  the  one  sent  to  the  plaintiffs.  The  order  trane- 
mitted  to  the  Boston  office  was  the  same  as  that  transmitted  to  the 
plaintiffs,  except  that  there  was  written  on  it  these  words:  "If  yon 
can't  fill  order  this  way  don't  ship  it." 

The  theory  of  the  plaintiffs  upon  the  trial  was  that  this  addition 
not  being  on  the  sales  slip  which  defendant  forwarded  to  them, 
there  was  a  binding  agreement  on  the  part  of  the  defendant  to  fill 
the  order,  and  it  was  assumed  by  the  trial  court  that  the  oral  evi- 
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dence  upon  which  plaintiffs  announced  that  they  relied  for  their 
contract  in  no  way  contradicted  this.  In  tliat  respect  the  learned 
trial  conrt  fell  into  error,  for  Courtney,  the  sales  agent,  testified 
tliat  when  the  order  was  given  at  plaintiffs'  place  of  business  one  of 
the  plaintiffs  said  to  him  that  the  lumber  must  average  a  better  run 
of  width  and  length  than  the  cargo  tliey  had  just  bought  or  they 
would  not  accept  it,  and  that  he  replied  "  that  makes  a  difference," 
and  then  put  on  his  memorandum  of  the  order  the  following: 
"  Must  be  better  average  run  of  widths  and  lengths  or  else  don't 
ship,"  and  handed  this  memorandum  so  written  to  one  of  the  plain- 
tifib  to  read  over,  and  that  the  memorandum  embodied  the  conversa- 
tion tlien  had  on  that  subject.  This  testimony  was  not  substantially 
contradicted,  and  Vollweiler,  with  whom  it  was  claimed  to  have 
been  had,  was  not  produced  as  a  witness. 

Aside  from  the  question  as  to  wliether  or  not  the  order  was  con- 
tingent upon  approval  by  the  Boston  office,  if  the  agreement  to  sell 
was,  in  fact,  conditioned  upon  the  defendant's  ability  to  fill  the  order 
in  the  manner  specified,  then  manifestly  it  was  not  an  absolute  con- 
tract and  was  not  an  agreement  to  fill  the  order  at  all  events.  This 
evidence  of  Courtney's  at  least  raised  an  issue  as  to  what  the  con- 
tract really  was.  If  the  contract  was  an  unconditional  acceptance 
of  plaintiffs'  order  and  an  agreement  to  fulfill,  and  was  not  subject 
to  approval  by  the  Boston  office,  then  the  defendant  would  be  lia- 
ble. On  the  other  hand,  if  the  conversation  proved  only  a  condi- 
tional order  and  the  defendants  were  not  to  ship  if  they  could  not 
furnish  as  specified,  then  a  further  acceptance  was  required  on  the ' 
part  of  defendant  before  it  could  be  made  to  respond  in  damages  for 
failare  to  filLthe  order.  The  evidence,  therefore,  presented  a  ques- 
tion of  fact  for  the  jury  to  determine  what  the  contract  actually 
was,  and  the  court  erred  in  refusing  the  defendant's  request  to  sub- 
mit that  question  to  them,  and  in  directing  that  they  only  assess 
plaintiffs'  damages,  as  was  done. 

It  is  urged  that  the  letter  of  defendant  of  December  fifth  shows 
an  acceptance  of  the  order  and  a  recognition  of  its  binding  effect. 
Under  the  circnmstances  disclosed,  that  letter  may  be  interpreted, 
not  necessarily  as  an  absolute  recognition  of  the  order,  but  as  an 
mdication  of  an  endeavor  to  fill  the  order  if  possible,  and  a  desire  to 
do  so  if  the  defendant  were  able. 
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The  judgment  and  order  should  be   reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Patterson,    P.    J.,    McLaughlin,    Scott  and   Lambert,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appeUint 
to  abide  event.     Order  filed. 


Brooks  Brothers,  Respondent,  v.  Louis  C.  Tiffany  and  Others, 
as  Executors,  etc.,  of  Charles  L.  Tiffany,  Deceased,  Appellants, 
Impleaded  with  Burnett  Y.  Tiffany  and  Edward  S.  Hosmsk, 
as  Trustee  in  Bankruptcy  of  Burnett  Y.  Tiffany,  Defendants. 

First  Department,  February  8,  1907. 

Practice  —  amended   answer   to   amended   oomplaint  —  acceptance  of 

service  ordered. 

A  verified  complaint  was  served  to  which  the  defendants  interposed  a  verified 
answer  and  within  twenty  days  thereafter  amended  the  answer.  Thereupoi 
the  plaintiff  served  an  unverified  amended  complaint  to  which  the  defendants 
served  an  unverified  answer  and  within  twenty  days  thereafter  served  an 
unverified  amended  answer  which  the  plaintiff  refused  to  receive.  On  motion 
to  compel  the  acceptance  of  the  last  amended  answer. 

Held,  that  the  plaintiff  should  be  required  to  aox;ept  the  answer; 

That  as  the  plaintiff's  amended  complaint  was  unverified  a  verified  answer  was 
not  required,  for  an  amended  pleading  takes  the  place  of  the  original  pleading 
and  the  action  proceeds  as  if  the  original  pleading  had  never  been  served; 

That  the  defendants  by  serving  an  amended  answer  to  the  original  complaint  bad 
not  exhausted  their  right  to  amend  their  second  answer  as  of  course  under  sec- 
tion 542  of  the  Code  of  Civil  Procedure  within  twenty  days  because  the  phin- 
tiff  had  served  an  amended  complaint. 

Appeal  by  the  defendants,  Louis  0.  Tiffany  and  others,  as  execu- 
tors, etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  oflBce  of  the  clerk  of  the 
county  of  New  York  on  the  27th  day  of  November,  1906,  denying 
the  saitl  defendants'  motion  for  an  order  compelling  the  plaintiff  to 
accept  service  of  their  amended  answer  to  the  amended  complaint 
herein. 
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Arthvr  F,  Ootthold,  for  the  appellant©. 

Z.  M.  Berkeley^  for  the  respondent. 

Houghton,  J. : 

A  verified  complaint  was  served  to  which  defendants  interposed 
a  verified  answer,  and  within  twenty  days  thereafter  served  an 
amended  answer.  Thereupon  the  plaintiff  served  an  unverified 
amended  complaint  to  which  the  defendants  served  an  unverified 
answer,  and  within  twenty  days  thereafter  served  an  unverified 
amended  answer,  wliich  latter  answer  was  returned  by  plaintiff  on 
the  ground  that  its  service  was  unauthorized  because  the  defendants 
had  already  served  one  amended  answer  and  so  exhausted  their 
privilege  of  amendment  as  of  course,  and  on  the  further  ground 
that  it  was  unverified.  A  motion  was  made  to  compel  the  plaintiff 
to  accept  such  service,  and  from  the  order  denying  the  same  this 
appeal  is  taken. 

TVe  think  service  was  properly  made  and  that  the  motion  should 
have  been  granted.  It  was  not  necessary  that  defendants'  answer 
to  plaintiff's  unverified  amended  complaint  should  be  verified.  The 
amended  complaint  took  the  place  of  the  original  one.  Where  an 
amended  pleading  is  served  it  takes  the  place  of  the  original  plead- 
ing, and  the  action  will  proceed  as  if  the  original  pleading  had  never 
been  served,  for  the  issues  thus  tendered  are  the  ones  upon  which 
the  action  must  proceed.  {New  York  Wire  Co.  v.  Weatinghouae 
Go,y  85  Hun,  2G9;  LewU  v.  Pollack^  85  App.  Div.  577.)  Section 
523  of  the  Code  provides  that  wliere  a  pleading  is  verified,  each  sub- 
sequent pleading  must  also  be  verified.  The  amended  complaint 
being  without  verification  it  was  unnecessary  that  the  answers  to  it 
sliould  be  verified. 

Nor  do  we  think  that  the  defendants  by  serving  an  amended 
answer  to  plaintiff's  original  complaint  had  exhausted  the  right 
given  them  by  section  542  of  the  Code  to  amend  as  of  course  their 
answer  to  plaintiff's  amended  complaint  within  the  prescribed  time. 
That  section,  so  far  as  material,  provides  that  within  twenty  days 
after  a  pleading  is  served  it  may  be  once  amended  by  the  party,  of 
course,  without  costs  and  without  prejudice  to  the  proceedings 
already  had.  The  plaintiff  had  a  right  to  serve  its  amended  com-. 
plainti  which  thereupon  took  the  place  of  the  former  complaint 
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arid  became  the  complaint  ia  the  action,  the  allegations  of  wliich 
defendants  were  called  upon  to  controvert  or  suffer  default.  (Code 
Civ.  Proc.  §  543.)  Within  the  proper  time  they  did  answer  it,  and 
within  twenty  days  from  the  service  of  such  answer  they  had  a 
right^  we  think,  to  serve  an  amended  answer,  as  of  course,  whidi  in 
turn  took  its  place  as  the  answer  to  plaiutifPs  amended  complaint 
It  not  requiring  verification,  and  having  been  served  in  time,  its 
return  was  authorized,  and  the  court  should  have  compelled  its 
acceptance. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disbarse* 
ments,  and  the  motion  granted. 

Patteesdn,  p.  J.,  Ingsahah,  McLaughlin,  and  Laughlin,  JJ, 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbnrsements,  and 
motion  granted.     Order  filed. 


Harrt  Levin,  Bespondent,  v,  Fbank  M.  Hill  and  Williak  R 
Boss,  Appellants,  Impleaded  with  Max  Monfbied,  Defendant 

First  Department.  February  8,  1907. 

Vendor  and  pnrcliaaer  — express  covenant  that  lands  are  free  from 
certain  restrictions  —  vendee  not  chared  with,  notice  of  recorded  deed 
contradicting  such,  covenant. 

When  a  veador  covenants  to  convey  real  estate  free  of  all  incumbrances  "  except 
existing  covenants  as  to  nuisances,  if  any,  which  do  not,  however,  prevent  the 
erection  of  stores  or  tenement  houses,"  and  it  is  shown  that  the  premises  are 
subject  to  a  restrictive  covenant  prohibiting  the  erection  of  any  building  lest 
than  two  stories  in  height  or  any  building  without  a  cellar  or  any  building 
costing  less  than  $2,500,  the  title  is  not  free  of  incumbrances  and  the  vendee  is 
entitled  to  recover  the  earnest  money. 

In  such  case  a  vendee  is  not  chargeable  with  notice  of  such  covenant,  althoagh 
it  is  of  record.  If  the  contract  of  sale  does  not  specify  any  particular  deed  bat 
speaks  generally  of  covenants  against  nuisances. 

Contra^  if  the  contract  provide  that  the  premises  are  to  be  taken  subject  to  t 
covenant  against  nuisances  in  a  specified  deed.  In  such  case  the  purchaser  is 
charged  with  notice  thereof. 

Appeal  by  the  defendants,  Frank  M.  Hill  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintifi^  entered 
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in  the  office  of  the  clerk  of  the  county  of  Kew  York  on  the  7th 
day  of  May,  1906,  upon  the  decision  of  tlie  court  rendered  after  a 
trial  at  the  New  York  Special  Term. 

Hillquit  c6  Hillquit^  for  the  appellant  Hill. 

Gibson  I^utsely  for  the  appellant  Kose. 

Michael  Schaap^  for  the  respondent. 

Houghton,  J. : 

The  appellant  Hose  contracted  to  sell  certain  real  estate  to 
appellant  Hill,  who  assigned  the  contract  to  defendant  Monfried, 
who  in  turn  assigned  it  to  respondent,  who  brings  this  action  to 
recover  back  the  moneys  paid,  on  the  ground  that  tlie  premises  are 
subject  to  a  restrictive  covenant  not  provided  for  in  the  contract. 

The  contract  of  sale  stipulated  that  the  premises  should  be  free 
from  all  incumbrances  '^except  existing  covenants  as  to  nuisances, 
if  any,  which  do  not,  however,  prevent  the  erection  of  stores  or 
tenement  houses."  In  the  deed  to  Rose,  which  was  recorded  on  the 
7th  day  of  May,  1900,  four  years  and  more  before  the  contract  in  con- 
troversy was  made,  there  was  a  covenant  running  until  January  1, 
1910,  against  nuisances,  in  the  ordinary  form,  to  which,  however, 
was  added  the  further  covenant  that  neither  the  grantee  nor  his 
grantees  should  "  erect  or  permit  to  be  erected  upon  any  portion  of 
said  premises  any  building  less  than  two  stories  in  height,  or  any 
building  without  a  cellar ;  *  *  *  that  neither  he  nor  they  will 
erect  or  permit  to  be  erected  upon  any  part  of  said  premises  within 
sixty  feet  of  West  Farms  Koad,  on  which  said  lots  front,  any  build- 
ing costing  less  than  Twenty-five  hundred  dollars." 

Title  was  rejected  on  the  ground  that  the  contract  did  not  pro- 
vide that  the  prenaises  should  be  taken  subject  to  the  covenant 
above  quoted,  because  it  could  not  be  classed  as  a  covenant  against 
nuisances ;  and  that  even  if  the  whole  covenant  could  be  read  as 
one  against  nuisances,  still  it  was  contrary  to  the  agreement  because 
it  prevented  the  erection  of  a  store  or  tenement  of  one  story  in 
height,  and  prescribed  that  the  cost  should  not  be  less  than  $2,500, 
and  that  there  should  be  a  cellar  underneath  tlie  building. 

It  seems  plain  that  the  covenant  is  more  than  one  against  nui- 
sances only.    But  even  if  the  covenant  be  construed  as  an  entire 
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one  against  nuisances,  it  did  prevent  the  erection  of  stores  and 
tenements,  because  it  prevented  the  ei'ection  of  a  store  or  tenement 
one  story  in  height,  and  it  prevented  the  erection  of  a  bnUdmg 
without  a  cellar,  and  it  restricted  the  cost  to  not  less  than  $2  500. 
The  contract  provided  that  the  premises  shonld  be  free  and  clear 
except  as  to  existing  covenants  as  to  nuisances,  if  any  there  might 
be,  which  did  not,  however,  prevent  the  erection  of  stores  or 
tenements. 

The  owner  contracted  to  give  a  clear  title  except  as  specified 
The  title  which  lie  tendered  was  not  cleai,  but  was  burdened  with 
a  covenant  which  prevented  the  free  use  of  the  property  for  stores 
or  tenements.  This  was  contrary  to  the  agreement,  and  the 
respondent  was  justified  in  rejecting  the  title,  unless  the  fact  of  the 
deed  containing  the  objectionable  covenant  being  on  record  pre- 
cludes him  from  so  doing.  I  do  not  think  it  does.  The  contract 
of  sale  does  not  specify  a  covenant  in  any  particular  deed.  It  speaks 
generally  of  covenants  against  nuisances  if  any  there  are.  The 
owner  took  the  responsibility  of  contracting  absolutely  for  a  clear 
title,  except  that  if  there  were  any  covenants  against  nuisances, 
they  should  not  operate  against  the  building  of  stores  or  tenements. 
If  the  contract  had  provided  that  the  premises  were  to  be  taken 
subject  to  a  covenant  against  nuisances  in  a  specified  deed,  then  the 
purchaser  at  his  peril  must  have  examined  the  deed.  Such  was 
the  situation  in  Feltenstein  v.  Ernst  (49  Misc.  Hep.  262 ;  affd.,  113 
App.  Div.  903)  and  in  Blanch  v.  Sadlier  (153  N.  Y.  651).  In  each 
of  those  cases  the  premises  were  to  be  taken  subject  to  a  specified 
mortgage,  and  it  was  held  that  the  mortgages  being  recorded  it  was 
incumbent  upon  the  vendee,  in  the  absence  of  fraud  or  deceit,  to 
acquaint  himself  with  the  particular  terms  of  the  specified  incum- 
brance. In  the  present  case  no  particular  covenant  in  any  specified 
deed  is  mentioned,  but  it  is  simply  provided  in  general  terms  that 
it  there  be  any  covenant,  it  shall  be  of  a  specified  kind.  The  owner 
knew  what  the  covenant  was  and  carelessly  contracted  as  to  its 
terms.  The  vendee  had  no  actual  knowledge,  and  it  does  not  seem 
to  me  that  lie  had  constrnptive  notice  or  that  he  was  put  upon  his 
inquiry.    ' 

I  think  the  judgment  was  right  and  should  be  afiirmed. 

McLaughlin,  Scott  and  Lambebt,  JJ*^  concurred. 


Digitized  by  LjOOQ IC 


Mbybrson  v.  Levy.  475 


App.  Div.J*  First  Department,  February,  1907. 

Pattekson,  p.  J.  (concurring) : 

I  concur  on  the  ground  that  the  covenant  is  more  than  one  against 
nuisances,  and  therefore,  the  purchaser  should  not  be  compelled 
to  take. 

Judgment  affirmed,  with  costs.     Order  filed. 


Harby  Meyebson,  an  Infant,  by  Davis  Meyerson,  His  Guardian 
ad  Litem,  Respondent,  v.  Samuel  Levy,  Appellant. 

First  Department,  February  8,  1907. 

Practice  —  preference  of  infant— waiver  of  preference  by  default  on 

motion  therefor. 

According  to  the  pro  vision  of  section  793  of  the  Code  of  Civil  Procedure  a  motion 
to  place  a  cause  upon  the  preferred  calendar  in  the  county  of  New  York  must 
be  made  at  the  commencement  of  the  term  for  which  notice  of  trial  is  served. 

If  a  party  entitled  to  such  preference  and  having  served  notice  of  trial  and  notice 
of  motion  for  a  preference  upon  the  ground  that  the  plaintiff  is  an  infant  make 
default  on  the  return  day,  the  right  to  a  preference  is  lost. 

Such  default  is  not  excused  because  the  party  had  failed  to  file  a  note  of  issue  for 
the  term  for  which  he  had  noticed  the  trial,  for  in  any  event  he  should  have 
appeared  and  withdrawn  the  motion  rather  than  let  it  be  dismissed. 

When  the  right  to  a  preference  has  been  once  waived  as  aforesaid  a  subsequent 
notice  of  trial  for  another  term  is  futile  either  to  avoid  the  effect  of  the  waiver 
or  to  support  a  new  application. 

In  the  county  of  New  York,  where  a  large  number  of  causes. are  upon  the  calen- 
dar, the  practice  with  respect  to  preferences  must  be  strictly  followed. 

Appeal  by  the  defendant,  Samuel  Levy,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Trial  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  12th  day 
of  December,  1906,  granting  the  plaintiff's  motion  for  a  preference. 

Louis  Cohm,^  for  the  appellant. 

Myron  S,  YocheUon^  for  the  respondent. 

HocGHTON,  J. : 

The  sole  plaintiff  being  an  infant  he  would  have  been  entitled, 
vnder  the  provisions  of  subdivision  5  of  section  791  of  the  Code  of 
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Civil  Procedure,  to  a  preference  on  the  calendar  had  lie  purBned 
the  proper  practice. 

On  the  8th  day  of  October,  1906,  the  plaintiflE's  attorney  served  a 
notice  of  trial  for  the  November  term  following,  together  with  a 
notice  of  motion  for  a  preference,  returnable  on  the  first  Monday  of 
that  term.  The  defendant  also  noticed  the  cause  for  trial  for  the  same 
tenn.  The  plaintiff  did  not  appear  upon  the  return  of  his  motion 
and  it  was  dismissed  on  defendant's  motion  for  default. 

According  to  the  provisions  of  section  793  of  the  Code  of  Civil 
Procedure  applicable  to  the  county  of  New  York,  a  motion  to  place 
a  cause  upon  the  preferred  calendar  must  be  made  at  the  com- 
mencement of  the  terra  for  which  the  notice  of  trial  is  served. 

The  excuse  which  plaintiff  gives  for  not  appearing  on  his  motion 
is  that  lie  discovered  that  his  office  had  failed  to  file  a  note  of  issue 
for  the  November  term,  and,  therefore,  he  abandoned  his  motion. 
The  record  does  not  disclose  whether  or  not  the  defendant  tiled  a 
note  of  issue ;  but  he  did  appear  in  opposition  to  the  motion  for 
preference  and  took  its  dismissal. 

Presumably  the  cause  was  on  the  calendar  and  presumptively  the 
court  properly  dismissed  the  motion  for  failure  of  plaintiff  to 
appear.*  If  the  plaintiff  desired  to  save  his  rights  he  should  liavo 
appeared  and  withdrawn  his  motion  rather  than  let  it  be  dismissed. 
{Bazuro  v.  Johnson,  71  App.  Div.  255.)  Concededly  the  cause  was 
noticed  by  both  parties  for  the  November  term,  and  the  motion  for 
preference  having  been  passed  upon  by  dismissal,  the  plaintiff  had 
exhausted  his  right  to  move  at  the  December  term  as  he  did.  A 
failure  to  make  a  motion  for  preference  at  the  commencement  of 
the  term  for  which  notice  of  trial  is  served  operates  as  a  waiver  of 
the  statutory  right  of  preference,  and  a  subsequent  notice  of  trial 
for  another  term  is  futile  either  to  avoid  the  effect  of  the  waiver  or 
to  support  a  new  application  to  obtain  such  preference  as  a  matter 
of  right.  {Marl's  v.  Murphy ,  27  App.  Div.  IfiO.)  A  renewal  of 
the  motion  at  the  December  term,  although  a  notice  of  trial  was 
served,  was,  therefore,  ineffectual. 

In  view  of  the  large  number  of  causes  upon  the  calendar,  in 
which  the  law  gives  no  preference,  the  question  as  to  whether  a 
cause  nhall  be  preferred  or  not  is  one  of  importance  to  litig:i:it<,  uiiJ 
the  practice  with  respect  to  preference  should  be  strictly  followed. 
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In  onr  view  the  plaintiflE  had  lost  his  right  to  put  his  cause  on  the 
preferred  calendar,  and  the  order  granting  his  motion  to  that  effect 
was  improper. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  denied,  without  costs. 

Patterson,  P.  J.,  Inoraham,  McLaughlin  and  Laughlin,  JJ., 
concnrred. 

Order  reversed,   witli   ten  dollars  costs  and  disbursements,  and 
motion  denied,  without  costs.     Order  filed. 


In  the  Matter  of  the  Arbitration  Between  Lukb  A.  Burke, 
Respondent,  and  IIexrv  Corn,  Appellant,  under  an  Agreement 
to  Arbitrate,. Dated  April  3,  1905. 

First  Department,  February  8,  1907. 

Arbitration — when  submission  to  arbitration  warrants  Judgment  for 
interest' — right  to  interest  matter  of  law  —  when  decision  of  arbitrator 
final  on  appeaL 

When  the  owner  of  lands  and  a  contractor  who  has  erected  a  building  thereon 
submit  controversies  as  to  amounts  due  under  the  contract  and  for  extra  work 
to  arbitration  pursuant  to  chapter  17,  title  8  of  the  Code  of  Civ.il  Procedure, 
and  submit  all  manner  of  actions,  causes  of  actions,  suits,  controversies,  claims 
and  demands  whatsoever  now  pending  and  existing  between  them,  the  arbitra- 
tor has  jurisdiction  to  determine  whether  the  contractor  is  entitled  to  interest 
on  the  sum  found  due,  for  that  issue  is  clearly  within  the  terms  of  the 
submission. 

An  express  submission  of  the  issue  as  to  the  right  to  interest  is  not  nncessary  in 
order  to  permit  a  recovery  thereof,  for  as  a  matter  of  law  a  right  to  interest 
follows  a  claim  for  a  demand  capable  of  computation. 

It  is  only  where  the  amount  due  is  incapable  of  being  ascertained  by  computa- 
tion that  an  allowance  of  interest  is  improper. 

The  presumption  is  that  the  award  was  correct  and,  in  the  absence  of  the  evi- 
dence, that  facts  were  disclosed  that  warranted  the  allowance  of  interest  on 
the  sum  found  to  be  due. 

On  appeal  from  the  decision  of  an  arbitrator  the  Appellate  Division  cannot 
review  the  merits  of  the  decision  when  there  is  nothing  on  the  face  of  the 
award  sh:)wing  th:it.  the  arbitrator  dcifided  wrongly. 

The  court  is  limited  in  its  review  by  seetlons  2378,  2374  and  2375  of  the  Code  of 
Civil  Procedure,  and  is  confined  to  the  grounds  specified  in  those  sections. 
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Appeal  by  Henry  Com  from  a  judgment  of  the  Supreme  Court 
in  favor  of  Luke  A.  Burke,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  9th  day  of  October,  1906,  upon  an 
award  made  by  an  arbitrator. 

George  Ilqhn^  for  the  appellant. 

Eidlitz  cfe  Ilulse^  for  the  respondent. 

Houghton,  J. : 

The  appellant  Corn  was  the  owner  and  the  respondent  Burke 
the  contractor  for  the  erection  of  a  building.  Controversies  hav- 
ing arisen  as  to  the  amount  due  the  contractor  under  his  contract 
and  for  extra  work,  and  as  to  the  amount  whicli  should  be  deducted 
therefrom  in  favor  of  the  owner,  the  parties  entered  into  a  written 
agreement  to  arbitrate  their  diffei*ence8  before  a  single  arbitrator 
agreed  upon  with  the  further  stipulation  that  his  decision  should  be 
final  and  that  judgment  miglit  be  entered  thereon.  The  particular 
form  of  submission  reads  as  follows :  "  That  the  parties  hereto  do 
Jiereby  pursuant  to  Chapter  17,  Title  8  of  the  Code  of  Civil  Pro- 
cedure submit  all  and  all  manner  of  actions,  cause  and  causes  of 
actions,  suits,  controvei*8ies,  claims  and  demands  whatsoever  nov 
pending  and  existing  by  and  between  them,"  respecting  the  amount 
due  from  the  owner  to  the  contractor  under  the  contract  and  for 
extm  work,  and  the  amount  due  from  the  contractor  to  the  owner 
respecting  various  claims  made  by  him  arising  out  of  such  contract 
or  in  connection  with  alterations  on  the  building  or  to  such  contract 

After  hearing  the  evidence  adduced  by  the  parties  and  the  proofs 
submitted  by  them,  the  arbitrator  made  an  award  as  follows: 
"  That  there  is  due  to  Luke  A.  Burke  from  Henry  Corn  on  account 
of  the  matters  and  things  set  forth  in  the  said  agreement  of  arbitra- 
tion, after  making  deductions  and  allowances  in  favor  of  said  Henry 
Corn  from  the  amount  claimed  by  said  Luke  A.  Burke,  the  sum  of 
Forty-five  thousand  three  hundred  eighty-seven  and  18/100  dollars 
($45,387.18),  with  interest  thereon  from  June  1,  1904,  being  the 
sum  of  Five  thousand  nine  hundred  and  33/100  dollars  ($5,900.33), 
amounting  in  the  aggregate  to  the  sum  of  Fifty-one  thousand  two 
hundred  eighty  seven  and  51/100  dollars  ($51,287.51)." 

The  ajipellant  paid  the  principal  sum  awarded  but  refused  to  pay 
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t!ie  amount  allowed  as  interest,  and  moved  that  the  award  be  modi- 
lied  by  striking  the  same  thereform,  which  motion  was  denied  and 
the  award  confirmed  and  judgment  directed  to  be  entered  for  the 
unpaid  balance,  and  from  such  disposition  of  the  matter  this  appeal 
is  taken. 

The  appellant  insists,  jwat^  that  the  matter  of  interest  was  not 
within  the  submission  of  arbitration,  and,  second^  that  the  nature  of 
the  claims  between  the  two  parties  was  such  that  as  matter  of  law 
interest  could  not  be  allowed. 

The  question  whether  either  party  should  have  interest  on  any 
sum  which  might  be  due  him  from  the  other  was  clearly  within  the 
terms  of  the  submission  of  arbitration.  All  manner  of  claims 
and  demands  were  submitted.  It  is  not  necessary  there  should  be 
any  agreement  for  interest  in  order  to  permit  a  party  to  recover 
it.  Whenever  a  debtor  is  in  default  for  not  paying  money,  in 
pni*snance  of  his  contract,  he  is  chargeable  with  interest  from  the 
time  of  default,  on  the  specified  amount  of  money  which  should 
have  been  paid.  (  Van  Renssdaer  v.  Jeweit^  2  N.  Y.  135 ;  White 
V.  Miner,  78  id.  393 ;  Sweeny  v.  City  of  New  York,  173  id.  414.) 
Interest  follows  the  claim  by  way  of  damages  for  failure  to  pay 
when  the  party  is  obligated  so  to  do. 

It  was  not  necessary  in  the  agreement  of  arbitration,  therefore,  to 
specify  whether  or  not  interest  should  be  allowed,  for  interest 
followed  as  matter  of  law  the  determination  that  a  certain  sum 
known  to  the  party  obligated  was  due  and  payable  to  the  other  on 
a  particular  day.  The  question  as  to  whether  or  not  interest  should 
have  been  allowed  under  any  given  state  of  facts  was  properly 
before  the  arbitrator  and  within  the  submission  to  arbitrate. 

Wliether  or  not,  as  matter  of  law,  any  interest  should  have  been 
allowed  the  respondent  on  his  claim,  this  court  cannot  now  decide. 
There  is  nothing  on  the  face  of  the  award  showing  that  the  arbi- 
trator decided  wrongly  in  this  respect,  and  his  determination,  there- 
fore, is  final  in  that  regard. 

The  Code  of  Civil  Procedure  contains  specific  directions  with 
respect  to  the  confirmation  and  correction  or  modification  of  an 
award.  By  section  2373  it  is  provided  that  the  court  Tnust  grant  an 
order  of  confirmation  "  unless  the  award  is  vacated,  modified  or  cor- 
rected as  prescribed  in  the  next  i-wo  sections."     The  grounds  upon 
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which  an  award  may  ho  vacated  are  not  involved  on  this  appeal  and  it 
is  unnecessary  to  refer  to  them.  The  three  grounds  specified  by  sec- 
tion 2375  upon  which  an  award  may  be  modified  or  corrected  are  as 
follows :  "  1.  Where  there  was  an  evident  miscalcalation  of  figures, 
or  an  evident  mistake  in  the  description  of  any  person,  thing,  or 
property,  referred  to  in  the  award.  2.  Where  tlie  arbitrators  have 
awarded  upon  a  matter  not  submitted  to  them,  not  affecting  the 
merits  of  the  decision  upon  the  matters  submitted.  3.  Where  the 
award  is  imperfect  in  a  matter  of  form,  not  affecting  the  merits  of 
the  controverey,  and,  if  it  had  been  a  referee's  report,  the  defect 
could  have  been  amended  or  disregarded  by  the  court ; "  in  which 
cases  the  court  may  modify  and  correct  the  award  so  as  to  effect  the 
intent  thereof  and  promote  justice  between  the  parties. 

It  is  manifest  that  the  complaint  with  respect  to  tlie  award 
involved  on  this  appeal  does  not  fall  within  any  of  the  subdivisions 
above  quoted,  if  it  be  assumed,  as  lias  been,  that  the  question  of 
interest  was  embraced  within  the  submission  of  the  award  to  the 
arbitrator. 

Matter  of  Wilkins  (1G9  N.  T.  494:)  contains  the  latest  discus- 
sion by  the  Court  of  Appeals  of  the  question  of  the  conclusive- 
ness of  awards.  In  the  course  of  the  opinion,  Martin,  J.,  says: 
"  Where  the  merits  of  a  controversy  are  referred  to  an  arbitrator 
selected  by  the  parties,  his  determination,  either  as  to  the  law  or 
the  facts,  is  final  and  conclusive,  and  a  court  will  not  open  an  award 
unless  perverse  misconstruction  or  positive  misconduct  upon  the 
part  of  the  arbitrator  is  plainly  established,  or  there  is,  some  pro- 
vision in  the  agreement  of  submission  authorizing  it.  The  award 
of  an  arbitrator  cannot  be  set  aside  for  mere  errors  of  judgment, 
either  as  to  the  law  or  as  to  the  facts.  If  he  keeps  within  his  juris- 
diction  and  is  not  guilty  of  fraud,  corruption  or  other  miseondnct 
uff(X»ting  his  award,  it  is  unassailable,  operates  as  a  final  and  conclu- 
sive judgment,  and  however  disapj>ointing  it  may  be,  the  parties 
must  abide  by  it."  The  opinion  proceeds  further  to  discuss  the 
])rovisions  of  the  Code  of  Civil  Procedure  permitting  the  setting 
aside,  correcting  or  modifying  of  an  award,  and  concludes  that 
courts  have  no  powers  of  review  other  than  those  specified  by  the 
various  sections  of  the  Code. 

The  causes  of  Dvdih  v.  Ilahe%  (114  N.  7.  260)  and  CuOm  t. 
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Shipway  (78  App.  Div.  130)  do  not  hold  the  contrary.  In  each  of 
those  cases  actions  were  brought  to  set  aside  an  award  made  upon  a 
^  parol  arbitration,  and  both  turned  npon  the  proposition  that  the 
arbitrators  exceeded  their  jurisdiction  and  passed  upon  matters  not 
sabmitted  to  them.  Here  the  question  of  interest  was  within  the 
scope  of  the  submission,  and  even  if  the  arbitrator  erroneously 
allowed  it  the  appellant  is  without  remedy. 

Bat  upoii  the  merits  it  is  by  no  means  clear  that  the  arbitrator 
erred  in  allowing  interest.  The  evidence  adduced  before  him  is 
not  before  the  court  on  this  appeal.  It  is  only  where  the  amounts 
due  are  incapable  of  being  ascertained  by  computation  that  the 
allowance  of  interest  is  improper.  {Excelsior  Terra  Cotta  Co.  v. 
Harde^  181  N.  T.  11.)  In  an  action  upon  a  contract  for  work  done 
and  materials  furnished,  which  provided  that  the  contractors  were 
to  be  allowed  a  specific  price  for  each  item  of  labor  or  materials 
fornisbed,  they  are  entitled  upon  recovery  to  interest  upon  tlieir 
claim  from  the  time  of  demand. for  its  payment.  {Sweeny  v.  City 
of  New  Yorky  supra.)  The  arbitrator  allowed  interest  only  from  a 
time  subsequent  to  the  furnishing  of  all  material  and  the  perform- 
ing of  all  work,  and  after  respondent  demanded  that  he  be  paid. 
It  is  possible  that  if  we  had  the  evidence  before  us  which  was 
adduced  before  him  we  might  say  that  the  amounts  due  from  the 
appellant  to  respondent  were  incapable  of  being  ascertained  by  com- 
putation, and,  therefore,  that  interest  could  not  be  allowed.  On  the 
other  hand,  it  is  entirely  possible  that  such  evidence  would  disclose 
that  certain  sums  were  due  the  respondent,  and  that  the  parties 
agreed  upon  deductions  and  the  price  to  be  paid  for  extra  work,  so 
that  whatever  remained  due  the  respondent  was  entirely  a  matter 
of  computation,  and  hence  that  interest  would  follow.  The  ques- 
tion is  not  whether  the  respondent  was  in  fact  entitled  to  interest, 
but  rather  whether  facts  might  have  been  disclosed  which  showed 
that  he  was  entitled  to  it.  The  presumption,  even  if  the  award  bo 
not  conclusive,  is  in  favor  of  its  correctness,  and  certainly  in  the 
absence  of  the  evidence  it  must  be  presumed  that  facts  were  dis- 
closed which  did  entitle  the  respondent  to  interest  on  the  amount 
which  the  arbitrator  found  due  him  and  which  he  had  demanded 
shoald  be  paid. 

App.  Div.— Vol.  CXVII.        31 
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Kot  only,  therefore,  slionld  the  judgment  be  affirmed  because  the 
award  is  conchisive  upon  the  parties,  but  also  because  a  state  of 
facts  might  have  been  proven  and  presnmptively  were  proven  which 
would  entitle  the  respondent  to  interest  as  matter  of  law. 

Pattbbson,  p.  J.,  and  McLaughlin,  J.,  concurred ;  Soott  and 
Lambebt,  JJ.,  dissented. 

Soott,  J.  (dissenting): 

It  clearly  appears  from  the  papers  used  on  the  motion  below  that 
the  controversy  between  the  parties  arose  out  of  a  building  con- 
tract under  which  the  respondent  claimed  the  unpaid  balance  of  the 
contract  pric6,  as  well  as  a  sum  for  "  overtime  "  work,  while  the 
appellant  claimed  that  the  respondent  failed  to  perform  the  contract 
according  to  its  terms,  whereby  he  asserted  a  right  of  counterclaim 
or  set  oflE  against  any  amount  found  to  be  due  to  respondent. 

It  is  apparent,  and  not  questioned,  that  the  amount  due  to  respond- 
ent under  these  circumstances  was  unliquidated,  and  it  is  now  settled 
that  the  respondent  was  not  entitled  to  recover  interest  on  the  bal- 
ance that  might  be  found  due  him,  after  the  deduction  of  the  dam- 
ages for  defective  work  or  inferior  materials.  {Excelsior  Terra 
Cotta  Co,  V.  Harde^  181  N.  Y.  11.)  It  must  be  conceded,  there- 
fore, that  the  arbitrator  erred  in  awarding  interest  on  the  net 
amount  which  he  found  to  be  due  to  the  respondent.  It  is  the 
unquestioned  and  well-settled  law  of  this  State  that  the  awards  of 
arbitrators  are,  if  possible,  to  be  upheld,  and  that  all  reasonable 
intendments  and  presumptions  are  to  be  indulged  in  their  support, 
and  they  will  not  generally  be  overraled  for  errors  of  law  or  fact 
on  the  part  of  the  arbitrator.  But  this  rule  is  subject  to  the  quali- 
fication that  an  award  may  be  corrected,  or,  if  necessary,  set  aside 
for  palpable  errors  of  fact,  such  as  a  miscalculation  df  figures,  or  for 
any  error  of  law  where  the  error  is  patent  upon  the  face  of  the 
award,  and  it  appears  that  the  arbitrator  intended  to  decide  accord- 
ing to  the  law,  but  did  not,  the  reason  being  that  in  making  such 
correction  the  court  merely  carries  into  effect  the  intention  of  the 
arbitrator.  And  it  is  not  necessary  that  it  should  appear  by  express 
statement  in  the  award  that  the  arbitrator  intended  to  decide  accord- 
ing to  law,  in  order  to  give  the  court  power  to  review.  It  is  suffi- 
cient if  this  be  shown  by  clear  and  necessary  inference.     {Fudickar 
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Y.  Ovrardian  Mut  Life  Ins.  Co.y  62  N.  Y.  392.)  In  the  present 
case  the  arbitrator  has  struck  a  balance  between  the  parties,  and  has 
found  the  sum  due  f ix>m  appellant  to  respondent,  and  has  then 
added  interest  to  that  sum.  It  is  clear  that  he  awarded  this  Interest 
because  he  believed  that  the  respondent  was  entitled  to  it  as  matter 
of  law,  and  his  own  affidavit  is  to  that  effect. 

I  think  that  it  is  within  the  power  of  the  court  to  correct  the 
award.  Section  2375  of  the  Code  of  ^Civil  Procedure  gives  very  wide 
power  in  that  respect. '  It  authorizes  the  court  to  modify  or  correct 
the  award  as  follows :  "  Where  the  arbitrators  have  awarded  upon  a 
matter  not  submitted  to  them,  not  affecting  the  merits  of  the  deci- 
sion upon  the  mattevs  submitted."  The  submission  signed  by  the 
parties  committed  to  the  decision  of  the  arbitrator  "  All  and  all 
manner  of  actions,  cause  and  causes  of  actions,  suits,  controversies, 
claims  and  demands  whatsoever,  now  pending  and  existing  by  and 
between  them  as  aforesaid^^ 

The  preamble  states  the  nature  of  the  controversies.  It  recites 
the  execution  of  the  building  contract ;  that  controversies  had  arisen 
between  the  parties  as  to  what  amount,  if  any,  was  due  to  respond- 
ent from  appellant  on  account  of  the  work  performed  and  materials 
furnished,  whether  under  contract  or  otherwise,  and  also  what 
amount,  if  any,  was  due  to  respondent  from  appellant  with  regard 
to  the  various  claims  made  on  behalf  of  the  respondent  against  the 
appellant  arising  out  of  said  contract,  or  in.  connection  with  the 
alterations  on  said  building ;  and  also  as  to  what  a;nount,  if  any, 
was  due  to  the  appellant  from  the  respondent  with  regard  to 
the  various  claims  made  on  behalf  of  the  appellant  against  the 
respondent  arising  out  of  said  contract,  or  in  connections  with  said 
alterations. 

It  will  be  seen  from  a  careful  reading  of  the  submission  that 
nothing  was  committed  to  the  determination  of  the  arbitrator  except 
the  amounU  then  due  from  each  to  the  other  of  the  parties  to  the 
submission.  Nothing  whatever  is  said  about  interest,  and  it  seems 
to  be  quite  clear  that  whether  or  not  interest  should  be  allowed 
upon  the  balance  found  due  from  either  to  the  other  was  left  as  a 
matter  to  be  determined  by  the  law,  and  was  not  included  in  the 
submission  as  a  matter  to  be  arbitrated.  It  seems  to  me  to  be 
equally  clear  that  the  arbitrator,  having  found  the  balance,  intended 


Google — 


Digitized  by  VjOOQ 


484  TOWNSHEND  V.  KeENAK.      No.  1. 

First  Department,  February,  1907.  [Vol.  117. 

to  include  the  interest  in  his  award  only  becanse  he  believed  that 
the  law  awarded  it  under  the  circagistances.  By  striking  the  inter- 
est out,  the  arbitrator's  award  upon  the  matters  strictly  submitted 
to  him  will  not  be  disturbed,  and  the  question  of  interest  wiU  be 
disposed  of  according  to  law,  as  it  was  his  evident  intention  that  it 
should  be.  In  this  way  the  true  intention  of  the  arbitrator  will  be 
carried  into  effect. 

Fortunately  the  arbitrator  has  so  framed  his  award,  stating  sepa- 
rately the  balance  found  due  and  the  interest,  that  no  difficulty  will 
be  experienced  in  making  the  proper  correction. 

The  judgment  appealed  from  should,  therefore,  be  modified  by 
striking  therefrom  the  award  of  $5,900.33  interest,  and  as  modified 
affirmed,  with  costs  to  appellant. 

Lambert,  J.,  concurred. 

Judgment  affirmed,  with  costs.     Order  filed. 


John  Towkshend,  Respondent,  v,  Joseph  P.  Keenan,  Appellant, 
Impleaded  with  Others.     (No.  1.) 

First  Department,  February  8,  1907. 

Ejectment  —  new  trial  on  payment  of  costs  —  right  where  payment  com- 
pelled by  execution. 

Under  section  1525  of  the  Code  of  Civil  Procedure  whereby  the  defendant  in  tn 
action  of  ejectment  is  entitled  to  a  new  trial  as  a  matter  of  right  upon  payment 
of  costs  within  three  years  after  entry  of  judgment  against  him,  itisimms- 
terial  whether  the  costs  be  paid  by  the  defendant  voluntarily  or  collected  from 
him  by  execution  on  the  Judgment.  That  section  does  not  refer  to  a  voluntary 
payment  of  costs  only.  Actual  payment  within  the  time  specified  is  all  that 
is  necessary. 

The  situation  is  not  affected  by  reason  of  the  fact  that  the  execution  was  satisfied 
by  a  sale  of  the  interest  of  the  defendant  in  the  premises. 

Appeal  by  the  defendant,  Joseph  P.  Keenan,  from  an  order  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  comitj 
of  New  York  on  the  9th  day  of  November,  1906,  denymg  a  motion 
to  restore  the  action  to  the  calendar. 
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JBenjamin  Patter80?ij  for  the  appfeUant. 
Jacob  Fromme^  for  the  respondent. 

HoxroHTON,  J. : 

The  action  is  in  ejectment,  and  its  trial  resulted  in  a  judgment 
for  plaintiff,  which  was  entered  February  18, 1895,  with  $128  costs. 
Prior  to  the  expiration  of  three  years  from  the  entry  of  this  judg- 
ment, within  which  time,  by  the  provisions  of  section  1525  of  tlie 
Code  of  Civil  Procedure,  the  defendant  was  entitled  to  a  new  trial 
as  of  right,  npon  payment  of  costs,  the  plaintiff  collected  the  costs  by 
execution  issued  against  the  defendant.  Within  the  three  yearp, 
and  after  the  costs  Iiad  been  thus  collected  and  paid,  the  defendant 
made  and  submitted  a  motion  for  a  new  trial,  which,  however,  did 
not  result  in  the  entry  of  an  order  until  March  14,  1898,  several  days 
after  the  three  years  had  expired.  This  order  provided  that  the 
defendant  should  have  thirty  days  within  which  to  pay  such  costs. 
On  appeal  to*this  court  this  provision  with  respect  to  the  payment 
of  costs  was  stricken  out,  and  the  order  otherwise  affirmed,  the 
court  liolding'that  the  order  related  back  to  the  time  of  the  submis- 
sion of  the  motion.  (34  App.  Div.  629.)  This  order,  as  thus  modi- 
fied and  affirmed,  is  still  in  force,  and  the  situation,  therefore,  is 
that  the  costs  were  paid  and  an  order  granting  a  new  trial  made 
within  three  years  from  the  entry  of  the  judgment  on  the  first  trial. 

The  plaintiff  urges  that  an  involuntary  payment  of  costs  by 
execution,  in  an  ejectment  action,  is  not  the  payment  contemplated 
by  section  1525  of  the  Code,  and  that,  therefore,  the  defendant  has 
failed  to  comply  with  the  provisions  of  the  section  respecting  the 
payment  of  costs. 

We  think  otherwise.  Actual  pay^nent  of  the  costs  within  the 
time  specified  is  all  that  is  necessary.  If  the  plaintiff  in  an  eject- 
ment action  sees  fit  to  issue  an  execution  upon  the  judgment  for 
costs  which  he  has  obtained  on  the  trial  of  his  suit,  and  collect  them 
in  that  manner,  it  is  as  good  a  payment  as  though  the  defendant 
had  voluntarily  made  it.  If  he  does  this  within  the  three  years, 
the  defendant  is  entitled  to  the  benefit  of  such  payment  on  his 
motion  for  a  new  trial  made  within  that  period.  Nor  does  it  affect 
the  situation,  as  was  done  in  the  present  case,  that  the  execution 
was  satisfied  by  a  sale  of  whatever  interest  the  defendant  Jiad  \\\ 
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the  premises  from  which  he  was  ejected.  If  the  plaintiff  saw  fit 
to  bid  an  amount  sufficient  to  satisfy  the  judgment  for  costs  od  soch 
sale,  it  was  nevertheless  money  realized  upon  the  execution,  and  is 
necessarily  applied  to  the  satisfaction  of  the  judgment  The  require- 
ment of  the  statute  is  that  the  costs  shall  be  paid,  and  sncU  require- 
ment is  satisfied  whether  the  payment  be  voluntary  or  involnntary. 

The  costs  having  been  paid  within  the  three  years  and  an  order  for 
a  new  trial  having  been  made  in  contemplation  of  law,  within  that 
time,  the  action  is  still  pending,  and  the  defendant  is  entitled  to  a 
i*etrial;  and  the  court  should  have  granted  the  motion  restoring  tho 
cause  to  the  calendar. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted. 

Patterson,'  F.  J.,  Ingraham,  McLaughlin  and  Laughun,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted.     Order  tiled. 


Shepard  N.  Edmonds,  Appellant,  v.  The  Attuoks  Music  Pubushiko 
Company,  Respondent. 

First  Department,  February  8,  1907. 

Praotioe  —  ijuBpection  of  books   and   papers  before  trial  — reliaf  from 

siipulation. 

When  in  an  action  for  services  the  defendant  counterclaims  fifty  odd  items  of 
moneys  misappropriated  by  the  plaintiff  at  specific  dates,  whieh  items  are 
particularly  set  forth  in  the  answer,  the  plaintiff  should  be  allowed  an  inspec- 
tion of  the  defendant's  books  in  order  that  uncontested  issues  may  be  elimi- 
nated from  the  trial. 

Under  such  circumstances  an  inspection  is  as  much  for  the  benefit  of  the  tzkl 
court  as  for  the  party  himself. 

Appeal  by  the  plaintiff,  Shepard  N.  Edmonds,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  tlie 
19th  day  of  November,  1906,  granting  the  defendant's  motion  to  be 
relieved  from  a  stipulation  consenting  to  the  inspection  of  certain 
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of  defendant's  books  and  papers  and  denying  the  plaintiffs  motion 
for  an  inspection  thereof. 

Charles  GotdzieVj  for  the  appellant. 

Benno  Loewy,  for  the  respondent. 

HonoHTON,  J. : . 

Counsel  formerly  representing  the  defendant  had  stipulated 
orally  with  counsel  for  plaintiff  that  certain  books  and  papers  of 
the  defendant  might  be  examined  without  an  order,  or  tliat  in  case 
of  necessity  an  order  so  to  do  might  be  entered,  which  latter  course 
was  pursued.  Meantime,  however,  defendant  had  changed  attor- 
neys and  moved  to  be  relieved  from  this  stipulation  and  order,  to 
which  motion  plaintiff  replied  by  asking  that  the  order  stand  or 
that  a  new  order  for  inspection  be  made.  The  court  set  aside  the 
former  stipulation  and  order  and  denied  plaintiff's  motion  for 
inspection. 

The  action  is  for  services  rendered  by  the  plaintiff  to  defendant 
as  its  general  manager  in  the  music  publishing  business.  The 
answer,  in  addition  to  the  denials,  sets  up  a  counterclaim  of  fifty 
odd  items  of  money,  specific  dates  and  amount  of  which  are  given, 
which,  it  is  alleged,  the  plaintiff  misappropriated,  aggregating  in  all 
the  sum  of  $2,745.81.  The  particularity  with  which  these  items  are 
set  forth  indicates  that  presumably  they  must  appear  upon  defendant's 
books  of  account,  and  such  is  claimed  to  be  the  fact. 

The  consent  of  defendant's  former  counsel  that  plaintiff  might 
examine  defendant's  books  would  seem  to  have  been  entirely 
proper.  Such  inspection  would  necessarily  facilitate  the  trial  by 
determining  what  could  be  admitted  and  what  would  be  contro- 
verted. There  are  a  large  number  of  items  and  an  inspection  under 
such  circumstances  is  as  much  for  the  benefit  of  the  trial  court  as 
for  tlie  party  himself,  for  it  tends  to  eliminate  uncontested  issues. 
The  fact  that  there  have  been  two  mistrials  without  inspection  is 
not  a  reason  for  now  withholding  it.  On  the  contrary,  it  may  tend 
toward  the  bringing  about  of  a  trial  which  will  finally  settle  the 
controversy. 

It  is  possible  that  the  consent  of  counsel  for  defendant  to  an 
order  for  inspection,  he  not  being  the  attorney  of  record,  wfts  not 


Digitized  by 


GooqIc-^ 


ElSBBT  V.  BOWKN. 


First  Department,  February,  1907. 


[Vol  m 


ling,  and  that  for  that  reason  tlie  order  entered  after  he  bad 
led  to  be  connsel  should  have  been  set  aside.     The  court,  how- 
p,  should  have  granted  the  plaintiflPs  motion  for  inspection  of 
defendant's  books  mentioned  in  and  according  to  the  form  of  the 
3r  which  was  set  aside. 

'he  order  appealed  from  should  be  reversed,  with  ten  dollars 
s  and  disbursements,  and  plaintiff's  motion  for  inspection  granted 
udicated. 

^ATTEBSON,  P.  J.,  Inqraham,  MoLaughlin  and  Laughlik,  JJ., 
curred. 

>rder  reversed,  with  ten  dollars  costs  and  disbursements,  and 
ion  granted  as  indicated  in  opinion.     Settle  order  on  notice. 


^iN  EisERT,  Bespondent,  v,  Abngr  T.  Bowen  and  Others,  Appel- 
mts,  Impleaded  with  William  H.  MoWhirter  and  Dime  Sav- 
^GS  Bank  of  Brooklyn,  Defendants. 

First  Department,  February  8,  1907. 

tor  and  creditor  —  agreement  of  creditors  to  prosecute  claims  for 
utual  benefit  —  when  purchaser  of  debtor's  property  holds  as  trustee 
r  other  creditors  —  when  release  in  former  action  does  not  bar 
editor  from  sharing  in  trust  property  —  reimbursement  of  trustee. 

^ral  creditors  entered  into  a  mutual  agreement  to  act  together  in  tlie  enforoe- 
ent  of  their  respective  claims  and  that  the  amount  realized  should  be  shared 
ro  rata.  It  was  agreed  that  certain  sums  should  be  advanced  by  parties  pro 
,ta  to  protect  the  debtor's  property  from  foreclosure  on  mortgages  prior  to 
eir  liens,  and  that  upon  foreclosure  the  property  should  be  bought  in  and 
Id  for  the  benefit  of  all  creditors,  none  of  them,  however,  being  under 
)ligation  to  advance  any  money.  * 

I,  that  one  of  the  parties  to  said  agreement  who  purchased  the  property  on 
reclosure  held  it  impressed  with  a  trust  for  the  benefit  of  his  f ellow-creditozs, 
though  under  the  agreement  he  was  under  no  obligation  to  buy  the  property; 
t  the  interlocutory  judgment  in  a  former  action  by  one  of  the  creditors 
i^ainst  the  trustee  to  impress  a  trust  upon  the  property  bought  on  foreclosure 
as  not  res  adjudicata  as  to  the  right  of  a  creditor  who  did  not  appear  in  that 
!tion,  when  the  relief  awarded  him  in  the  final  judgment  was  reversed  on  the 
round  that  there  was  nothing  to  support  it;  that  a  receipt  and  release  exc- 
ited by  such  creditor  in  the  former  action  relieving  the  other  parties  from  all 


Digitized  by 


Gbogle 


ElSBBT  V.  BOWEN.  489 


App.  Div.]  First  Department,  February,  1907. 

claims  referred  only  to  the  claims  and  liabilities  that  might  have  arisen  out  of 
the  transactions  recited  in  said  instrument  and  had  no  reference  to  the  creditor's 
interest  in  the  real  estate  impressed  with  the  trust; 
That  as  the  purchaser  on  foreclosure  was  held  to  have  purchased  as  trustee  for 
his  fellow -creditors,  he  was  entitled  to  be  reimbursed  for  the  money  actually 
paid  for  the  property  and  not  merely  for  so  much  thereof  as  went  to  satisfy 
the  mortgage. 

Appeal  by  the  defendants,  Abner  T.  Bowen  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  18th  day 
of  April,  1906,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Special  Term. 

Henry  B,  Johnson^  for  the  appellants. 

James  M,  Fiah^  for  the  respondents. 

Scott,  J. : 

In  the  year  1898  one  Frank  W.,  Gilbert  was  the  owner  of  four 
apartment  houses  in  the  city  of  New  York,  which  he  had  just 
erected.  On  October  18,  1898,  he  mortgaged  the  houses  to  the 
German  Savings  Bank  for  $165,000,  and  also  placed  a  second  mort- 
gage upon  them  for  $15,000.  The  latter  mortgage  was  executed 
to  one  Bedti^ld,  who  assigned  it  to  one  Sondheim,  and  it  will  here- 
after be  spoken  of  as  the  Sondheim  mortgage.  It  was  agreed  to  be 
paid  off  in  installments,  commencing  December,  1898.  The  prop- 
erty mortgaged  was  then  worth  about  $245,000.  When  these  mort- 
gages were  executed  Gilbert  was  indebted  as  follows:  To  the 
plaintiff  herein,  $21,150;  to  William  H.  McWhirter,  $9,656;*  to 
Abner  T.  Bowen,  $26,500;  to  Mary  E.  Bnsey,  $27,000,  and  to 
William  H.  Busey,  $895.84,  aggregating  $85,201.84.  No  part  of 
the  claims  of  Abner  T.  Bowen,  M^ry  E.  Busey  or  William  H. 
Bnsey  were  secured.  Part  of  plaintiff's  claim,  to  wit,  $3,500 
thereof,  was  represented  by  an  unrecorded  mortgage.  McWhirter^s 
claim  w^s  for  materials  furnished  and  work  done  and  he  was  entitled 
to  a  mechanic's  lien.  Gilbert,  as  it  is  said,  promised  to  pay  the 
claims  against  him  when  he  should  have  placed  the  permanent  loan 
upon  the  property.  Instead  of  doing  so,  and  on  October  nineteenth, 
th^  day  after  he  had  made  the  permanent  mortgage  to  the  savings 
bank,  he  executed  and  recorded  a  mortgage  in  favor  of  his  mother- 
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in-kw,  Mliry  Hopkins,  for  $18,000,    and  on    the  following  day, 
October  twentieth,  lie  executed  and  recorded  another  mortgage  to 
Mrs.  Hopkins  for  $65,000.     All  tlie  parties  agree  that  as  to  the 
creditors  above  mentioned  these  mortgages  were  void,  and  Mrs.  Hop- 
king  herself  seems  to  have  so  considered  them,  for  she  af terwaids 
turned  them  over  to  the  creditors  or  to  trnstees  for  their  benefit. 
As  soon  as  these  last-mentioned  mortgages  had  been  recorded  the 
plaintiff,  Eisert,  placed  his  $3,500  mortgage  on  record,  McWhirter 
filed  a  mechanic's  lien  and  all  the  creditors  began  such  actions  as 
they  were  advised  to  do  in  order  to  collect  their  claims.    The  above- 
named  creditors  had  numerous  conferences  which  resulted  iu  an 
agreement  between  them  dated  December  3,  1898,  whereby  tliey 
agreed  to  act  together  in  the  enforcement  of  their  respective  claims; 
that  all  amounts  realized  should  be  shared  jpro  r<Ua  between  tbem 
in  proportion  to  their  respective  claims,  except  that  moneys  received 
on  account  of  claims  against  Mrs.  Hopkins  should  he  pro  rata  only 
between  Bowen,  the  Bnseys,  and  Eisert ;  that  certain  sums  should  be 
advanced  by  the  parties  j?r<>  rata  to  protect  the  property  from  fo^^ 
closure  or  mortgages  prior  to  the  liens  of  the  above-named  creditors; 
that  upon  foreclosure  and  sale  of  the  property  it  should  be  bought 
in  and  sold  for  the  benefit  of  all  of  said  creditors,  no  obligations 
being  implied  thereby  for  the  payment  of  any  sum  of  money  by  any 
party.     Various  proceedings  were  thereafter  had  which  it  is  nnne^ 
essary  to   recapitulate  Iiere,  and  on  February  8,  1899,  a  further 
agreement  was  made  between  the  parties  reciting  that  Mrs.  Hop- 
kins had  caused  the  $18,000  mortgage  to  be  assigned  in  trust  for 
the  creditors  other  than  McWhirter  (he  assenting),  and  that  the 
proceeds  thereof  should  be  pro-rated  between  such  creditors  (other 
than  McWhirter) ;  McWhirter  thereupon  discharged  his  mechanic's 
lien,  and  discontinued  an  action  he  had  brought  to  have  the  moft- 
gages  declared  void.     At  the  same  time  Abner  T.  Bowen,  as  trustee 
for  himself  and  for  the  other  creditors,  and  with  Gilbert's  consent, 
took  possession  of  the  premises,  collecting  the  rents,  and  paying  tlie 
necessary  expenses.     The  $18,000  mortgage  was  assigned  to  Busey, 
as  trustee  for  the  creditors,  and  on  February  9, 1899,  a  further  agree- 
ment was  entered  into  fixing  the  proportions  in  which  the  proceeds  of 
the  $18,000  mortgage  assigned  to  Busey  should  be  divided  when  real- 
ized, and  it  was  again  agreed  that  upon  any  foreclosure  sale  the  prop- 
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erty  should  be  bought  in,  lield,  managed  and  sold  for  the  benefit  of  all 
the  creditors.  It  was  finally  agreed  that  the  property  should  be  sold 
under  the  so-called  Sondheim  mortgage  for  $15,000,  and  it  was  so 
sold  on  May  4, 1899.  At  this  sale  the  property,  subject  to  the  first 
mortgage  of  $165,000,  was  purchased  for  $30,000,  nominally  by  one 
Samuel  T.  Busey,  the  brother-in-law  of  Abner  T.  Bowen,  and  the 
deed  therefor  was  in  due  time  executed  to  said  Samuel  T.  Busey. 
Part  of  the  relief  asked  for  and  awarded  to  plaintiff  is  that  it  be 
declared  that  the  purchase  was  actually  made  by  Abner  T.  Bowen, 
and  tliat  he  be  adjudged  to  have  so  purchased  it  as  trustee  for 
plainti£E  and  the  other  creditors  of  said  Gilbert. 

This  precise  question,  upon  practically  the  same  evidence,  was 
decided  by  this  court  in  a  umilar  action  brought  by  the  defendant 
UcWhirterXMcWhirterY.BotveTiy  103  App.  Div.  447),  and  the 
judgment  that  Bowen  was  the  real  purchaser  has  recently  been 
affirnoied  by  the  Court  of  Appeals.  (187  N.  Y.  516.)  It  is  unnec- 
essary, therefore,  to  consider  tliat  question  further.  If  Bowen 
in  fact  was  the  purchaser,  as  he  undoubtedly  was,  the  agree- 
ments into  which  he  Altered  with  plaintiff  and  the  other  credi- 
tors impress  a  trust  upon  the  property  in  his  hands  in  favor 
.of  his  co-creditors.  It  is  true,  as  he  now  urges,  that  he  had  not 
assumed  any  obligation  to  buy  the  property  inasmuch  as  it  involved 
the  payment  of  a  sam  of  money,  but  having  in  fact  bought  he  can- 
not escape  the  obligation  to  hold  it  as  trustee  for  the  creditors.  The 
suggestion  that  the  plaintiff  is  in  some  way  barred  by  the  judgment 
in  McWhirter's  action  does  not  merit  extended  consideration.  It  is 
true  that  it  was  held  that  under  the  interlocutory  judgment  Eisert 
might  come  in  and  prove  his  claim  and  participate  in  the  benefits 
of  the  first  judgment.  (82  App,  Div.  144.)  He  did  not  take  advan- 
tage of  the  opportunity,  and  the  relief  extended  to  him  by  the  final 
judgment  was  reversed  as  to  him,  because,  as  to  him,  there  was 
nothiug  to  support  the  judgment.     (103  App.  Div.  447.) 

Ha  had  not  appeared  in  the  action,  had  not  participated  in  it, 
and  was  not  bound  to  do  so.  The  final  judgment  as  modified 
by  this  court  was  not  an  adjudication  upon  his  rights  in  any  sense. 
It  is  strenuously  urged  that  plaintiff  has  released  all  claims  against 
the  defendants.  He  did  sign  a  receipt  which  contained  words  of 
rdease,  but  it  did  not  apply  to  or  affect  his  present  claim  to  an 
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interest  in  the  property.  A  surplus  of  some  $9,500  resulted  from 
the  sale  under  the  Sondheim  mortgage,  and  this,  of  course,  went 
towards  the  satisfaction  of  the  $18,000  mortgage,  which  was  the  next 
lien,  and  was  held  by  William  H.  Busey,  as  trustee  for  the  creditors 
other  than  McWhirter.  Bowen  as  trustee  for  the  creditors  had  col- 
lected rents  and  paid  expenses,  and  he  and  Busey  acted  together, 
representing  the  same  interests.  An  account  was  made  up  of  all 
the  receipts  and  disbursements,  including  the  surplus  derived  from 
the  foreclosure  sale  and  the  net  balance  was  distributed,  Eisert 
receiving  $1,000.  He  executed  the  paper  set  up  as  a  release.  This 
paper  recited  the  previous  agreements  between  the  creditors,  and, 
in  detail,  the  agreement  as  to  the  proportions  in  wliich  the  proceeds 
of  the  $18,000  mortgage  was  to  be  distributed  ;  that  the  expenses 
of  maintaining  the  houses  had  exceeded  the  rents  collected ;  that  a 
foreclosure  sale  had  taken  place  from  which  a  surplus  had  arisen  to 
be  applied  on  the  $18,000  mortgage.  Thereupon,  in  considera- 
tion of  the  receipt  of  $1,000,  Eisert  released  and  forever  dis 
charged  Bowen,  Mary  E.  Busey  and  William  H.  Busey  from  all 
obligations,  liabilities  and  claims,  either  in  law  or  equity,  dne  or 
owing  to  him,  said  payment  being  declared  to  be  in  full  settlement 
and  discharge  of  all  obligations  of  said  parties  and  each  of  them  to 
him.  It  is  entirely  clear  that  this  paper  had  reference  only  to  such 
claims  or  liabilities  as  might  have  arisen  out  of  the  transactioDs 
recited  therein  and  had  no  reference  whatever  to  the  claim  to  an 
interest  in  the  real  estate  itself,  which  is  the  subject  of  the  present 
action.  {Jizckson  v.  Stdckhouae^  1  Cow.  122  ;  National  Jfechanies^ 
Banking  Assn.  v.  Conklhig^  90  N.  Y.  116.) 

The  so-called  release  does  not,  therefore,  stand  in  plaintifPs  waj. 
We  are  unable  to  see  that  any  interlocutory  decree  for  any  account- 
ing was  necessary.  The  amount  of  plaintifiPs  claim  is  not  disputed. 
All  questions  concerning  Bowen's  receipts  and  disbursements  while 
in  possession  of  the  property  as  trustee  for  the  creditors,  and  all 
questions  as  to  the  disposition  of  the  surplus  moneys  were  settled 
and  disposed  of  upon  the  settlement  which  resulted  in  tlie  execntion 
of  the  release  above  referred  to.  There  is,  therefore,  nothing  left 
to  be  the  subject  of  an  accounting. 

In  one  respect,  however,  the  judgment  must  be  modified.  It 
directs  that  Samuel  T.  Busey  shall  reconvey  to  Bowen,  and  that  the 
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latter  shall  be  deemed  to  hold  the  property  as  trustee  for  himself 
plaintiff  and  the  other  creditors,  and  that  he  shall  on  demand  exe- 
cute a  deed  to  plaintiff  of  such  an  undivided  interest  in  the  prop- 
erty as  the  sum  of  $21,150  (the  amount  of  plaintiff's  claim)  bears 
to  $87,371.86  (the  aggregate  of  all  the  claims)  upon  receiving  from 
plaintiff  a  like  proportion  of  the  sum  of  $20,441.64,  the  amount 
paid  npon  the  foreclosure  of  the  Sondheim  mortgage. 

The  evidence  is  that  Bowen  paid,  or  procured  to  be  paid,  $30,000 
upon  the  sale  under  the  Sondheim  mortgage,  of  which  $20,411.64 
went  to  satisfy  the  foreclosure  judgment,  the  balance  constituting 
the  surplus  which  was  accounted  for  by  Bowen  and  of  which  Eisert 
received  and  receipted  for  his  proportion.  If  Bowen  is  to  be  held 
to  have  purchased  the  property  as  trustee  for  the  creditors,  he  is 
entitled  to  be  reimbursed  what  he  paid  out  to  acquire  it,  and  that  is 
the  sum  of  $30,000,  and  not.  merely  so  much  thereof  as  went  to 
satisfy  the  Sondheim  mortgage. 

The  judgment  must,  therefore,  be  so  modified  as  to  require  plain- 
tiff to  pay  to  Bowen,  upon  receipt  of  a  deed,  the  stated  proportion 
of  $30,000,  with  interest  thereon  from  the  date  of  sale,  and  as  so 
modified  should  be  affirmed,  with  costs. 

Pattbbson,  p.  J.,  McLaughun,  Houghton  and  Lambert,  JJ., 
concurred. 

Judgment  modified  as  directed  in  opinion,  and  a^  modified 
affirmed,  with  costs.     Settle  order  on  notice. 


Mart  B.  Hamun,  Bespondent,  v.  Hbbpebt  "W.  Hamun  and  Others, 

Appellants. 

First  Department,  February  8,  1907. 

Beal  property  —  acceptance  of  deed  essential  to  pass  title  —  facts  not 
establishing  acceptance  —  evidence  varying  written  instrument  — 
transactions  with  deceased. 

While  the  fact  that  a  fully  executed  and  valid  deed  is  found  in  the  possession  of 
the  grantee  raises  the  presumption  of  delivery  and  acceptance,  the  question  is 
one  of  intention,  and  the  presumption  may  be  refuted. 

To  pass  title,  acceptance  by  the  grantee  is  as  essential  as  delivery  by  the  grantor. 
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Proof  tending  to  show  that  there  was  no  intention  to  pass  title  does  not  fall 
within  the  condemnation  of  the  rule  prohibiting  oral  evidence  to  vary  tlw 
terms  of  the  written  instrument. 

When  it  is  shown  that  a  husband,  engaged  in  a  hazardous  business,  paid  the 
consideration  for  real  estate  and  had  the  deeds  drawn  in  the  name  of  bis  wife, 
but  took  a  reconveyance  thereof  from  his  wife,  which  instruments  he  nenr 
recorded,  but  kept  in  his  safe  deposit  together  with  insurance  on  the  property, 
payable  only  to  the  wife,  and  there  is  evidence  of  repeated  statements  that  he 
intended  that  the  property  should  belong  to  his  wife,  and  that  the  convejanoe 
was  made  solely  that  he  might  use  the  property,  if  necessary,  in  a  bnsiDes 
emergency,  a  finding  that  there  was  no  acceptance  of  the  reoooveyance  by  tbt 
husband  is  warranted  by  the  evidence. 

Evidence  of  transactions  with  one  deceased,  incompetent  under  section  829  ef 
the  Code  of  Civil  Procedure,  must  be  objected  to  as  inadmissible  under  the 
statute  in  order  that  the  error  may  be  available  on  appeal. 

McLaughlik  and  Houghton,  JJ.,  dissented. 

Appeal  by  the  defendants,  Herbert  W.  Hamlin  and  othere,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff^  entered 
in  the  office  of  the  clerk  of  the  county  of  Hew  York  on  the  25di 
day  of  July,  1&06,  upon  the  decision  of  the  court  rendered  aft^  a 
trial  at  the  New  York  Special-  Term. 

Hobert  A.  Paddock^  for  the  appellants. 

Henry  W,  Taft^  for  the  respondent. 

SooTT,  J. ; 

This  action,  to  remove  a  cloud  upon  plaintiflTs  tide  to  real  esttte^ 
presents  an  unusual  state  of  facts. 

The  plaintiflE  on  April  18,  1904,  married  Frederick  R  Hamlin, 
now  deceased.  Shortly  after  their  marriage  Frederick  R.  Hamlin 
negotiated  the  purchase  of  the  two  pieces  of  real  property  involved 
in  the  action.  One  piece,  situated  at  Bellport  in  Suffolk  county, 
was  conveyed  to  plidntiff  on  August  16, 1904,  and  the  other,  situated 
in  the  city  of  New  York,  was  conveyed  to  her  on  September  7, 
1904.  Frederick  R.  Hamlin  paid  the  consideration  for  both  pieces 
of  land,  and  it  was  at  his  instance  that  the  deeds  were  made  out  to 
plaintiff.  The  deed  to  the  house  in  the  city  of  New  York  was 
placed  on  record  the  same  day  that  it  was  executed,  and  the  deed 
to  the  property  in  Suffo)k  county  was  placed  on  record  some  time 
afterwards. 
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On  September  8, 1904,  the  plaintiflf  executed  deeds  to  her  husband 
Frederick  E,  Hamlin,  of  botli  of  these  pieces  of  property.  After 
his  death,  on  November  27,  1904,  the  two  deeds,  both  unrecorded, 
were  fonnd  in  a  box  belonging  to  him,  and  to  which  he  alone  had 
access,  in  a  safe  deposit  vault.  "With  them  was  found  a  policy  of 
tire  insurance  originally  issued  to  James  O'Brien,  the  grantor  of  the 
New  York  property,  on  which  appeared  an  indorsement  dated 
September  9,  1904,  reciting  that  the  interest  in  the  policy  was 
vested  in  plaintiff  "  as  owner."  The  two  lionses  were  used  by  Mr. 
and  Mrs.  Hamlin  until  his  death,  as  their  family  residence  and  the 
expense  of  supporting  them  and  making  repairs  and  improvements 
were  paid  and  borne  by  Mr.  Hamlin. 

The  plaintiff's  contention  is  that  although  the  deeds  from  herself 
to  her  husband  were  voluntarily  executed  by  her,  and  were  per- 
mitted by  her  to  come  into  and  remain  in  his  possession,  there 
never  had  been  in  a  legal  sense  a  delivery  to  or  acceptance  by  him 
so  as  to  vest  the  title  in  him.  The  case  in  effect  turns  upon  the 
question  as  to  what  were  Frederick  R.  Hamlin's  intentions  in  caus- 
ing his  wife  to  execute  the  deeds  and  intrust  their  custody  to  him, 
and  her  intention  in  so  doing,  and  upon  this  subject  a  considerable 
amount  of  testimony  was  taken. 

Of  direct  testimony  there  was  little  for  of  course  the  plaintiff's 
mouth  was  closed  as  to  any  statements  made  by  her  deceased  hus- 
band except  to  the  limited  extent  that  the  defendants  permitted  her 
to  testify  on  that  subject,  or  theriiselves  offered  evidence  of  her 
statements. 

There  was  considerable  evidence,  however,  as  to  declarations 
made  by  the  deceased  to  various  persons,  both  before  and  after  the 
purchase  of  the  property,  respecting  his  intention  that  it  should  be 
the  property  of  his  wife.  Before  the  purchase,  and  during  the 
progress  of  his  negotiations  for  the  purchase  he  frequently  declared 
to  various  persons  that  he  intended  to  give  the  properties  to  his 
wife,  and  that  he  so  intended  to  give  them  as  a  wedding  present, 
and  after  the  purchase,  while  the  deeds  to  himself  were  resting  in 
his  box,  he  frequently  declared  that  the  properties  belonged  to  his 
wife. 

There  was  evidence  on  the  part  of  the  plaintiff  that  when  the 
deeds  from  her  to  her  hnsband  were  executed  he  told  her  that  it 
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was  simply  to  help  him  temporarily,  in  ease  he  needed  the  mooe; 
for  his  business,  and  that  the  properties  were  liers  and  that  k 
would  pat  the  deeds  in  his  safe  deposit  box  and  probably  the;  would 
never  be  recorded,  and  that  later,  while  he  and  she  were  at  the  Hot 
Springs,  the  deceased  told  her  to  remind  him  to  destroy  the  deeds. 
The  plaintiff's  testimony  was  that  she  told  this  conversation  to 
Herbert  Hamlin,  her  brother-in-law,  after  her  husband's  death 
Herbert  Hamlin's  version  of  her  conversation  on  being  called  as  a 
witness  for  the  defendants  is  somewhat  different.  He  testified  that 
plaintiff  told  him  that  it  was  Frederick  R.  Hamlin's  intention  to 
give  her  the  houses.  That  concerning  the  execution  of  tho  deeds 
she  had  stated  to  her  husband  that  be  need  not  be  afraid  to  leave 
the  title  to  the  lots  in  her  name,  but  that  he  had  replieil  and  had 
objected  to  that  and  said  '^  that  he  did  not  want  to  feel  that  if  he 
went  broke  in  his  theatrical  business  *  *  *  the  only  propertj 
he  had  was  out  of  his  name."  It  appears  that  Frederick  S.  Ham- 
lin's business  was  of  such  a  nature  that  while  at  times  he  made 
large  sums  of  money,  he  was  also  liable  at  times  to  suffer  large  lossei. 

It  must,  of  course,  be  conceded  that  ordinarily  the  findrng  of  a 
complete,  fully  executed  and  apparently  effectual  deed  of  con?ej 
ance  in  the  possession  of  the  grantee  creates  a  presumption  of 
delivery  to  and  acceptance  by  him,  although  that  presumption  is 
capable  of  being  refuted.     Tlie  question  after  all  resolves  itself  into 
one  of  intention  which  may  be  established  by  parol  or  circumstan- 
tial evidence.     To  make  an  effectual  transfer  of  title  to  real  estate 
by  deed  there  must  be  delivery  by  the  grantor  and,  what  is  quite  as 
important,  acceptance  by  the  grantee ;  "  there  must  be  both  a  deU very 
and  acceptance  with  the  intent  of  making  the  deed  an  effective 
conveyance.     *    *     *     While  the  presumption  is  that  a  deed  was 
delivered  and  accepted  at  its  date  it  is  a  presumption  that  must  yield 
to  opposing  evidence"  {Ten  Eyck  v.  Whiibeck,  156  K  Y.  341,  352; 
Holhrook  V.  Truesddl^  100  App.  Div.  10),  and  proof  tending  to 
show  that  no  transfer  of  title  was  contemplated  does  not  fall  within 
the  condemnation,  of  the  rule  prohibiting  oral  evidence  to  vary  the 
terms  of  a  written  instrument.     {Higgins  v.  Ridgway^  153  If.  T. 
130;  Persons  v.  Hawkins^  41  App.  Div.  171.) 

We  are,  therefore,  at  liberty  in  view  of  all  the  evidence  in  the 
case  to  cousider  whether  or  not  Frederick  R.  Hamlin  when  be 
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cansed  his  wife  to  execute  the  deeds  to  himself  and  to  intrast  them 
to  him  intended  thereby  to  vest  the  title  in  himself  or,  in  other 
words,  intended  a  delivery  by  her  and  an  acceptance  by  himself, 
using  these  terms  in  their  legal  sense. 

There  are  many  reasons  for  thinking  that  he  did  not.  In  the 
first  place  such  an  intention  wonld  be  at  complete  variance  with  all 
of  his  proven  declarations,  both  before  and  after  the  transaction,  as 
to  his  intention  and  desire  that  the  property  should  be  his  wife's, 
and  no  reason  is  suggested  in  the  evidence  or  upon  the  briefs  why, 
if  he  had  intended  to  take  title  himself,  he  should  not  liave  done  so 
in  the  first  instance  without  going  through  the  useless  form  of 
having  the  conveyance  first  made  to  his  wife  with  an  immediate 
conveyance  by  her  to  him.  It  was  said  in  Ten  Eyck  v.  WhiO)eck 
{gupra)  that  the  recording  of  a  deed  by  a  grantee  is  entitled  to  con- 
sideratioa  upon  the  question  of  delivery,  and  in  the  absence  of 
opposing  ovidence  may  justify  a  presumption  to  that  effect.  So  in 
the  present  case  the  fact  that  Frederick  R.  Hamh'n  omitted  to  place 
his  wife's  deeds  to  him  upon  record  is  entitled  to  consideration  as 
bearing  upon  his  intention  in  procuring  the  deeds  to  be  executed, 
as  is  the  other  circumstance  that  he  kept  along  with  the  deeds  in 
the  box  a  fire  insurance  policy  in  favor  of  his  wife  in  which  she 
was  specified  as  owner  and  which  would  have  been  valueless  to  him 
if  the  title  to  the  property  had  been  transferred  to  him.  The  question 
naturally  suggests  itself  why,  if  Frederick  R.  Hamlin  did  not  intend 
that  the  title  to  the  property  should  vest  in  himself,  did  he  procure 
the  deeds  to  be  executed  and  placed  in  his  own  custody.  A  possible 
answer  may  be  found  in  his  statement  to  his  wife  at  the  time  the 
deeds  were  executed. 

One  version  is  that  given  in  behalf  of  the  defendants  to  the  effect 
that  he  said  he  did  not  want  to  feel  that  if  he  went  broke  in  his 
tlieatrical  business  the  only  property  he  had  was  not  in  his  name. 
The  other  version,  different  in  form  but  not  in  substance,  was  that 
he  wanted  the  deeds  to  help  him  temporarily  in  case  he  needed  the 
money  for  his  business.  As  has  been  said,  his  business  was  precari- 
ous, subjecting  him  to  the  possibility  of  large  losses,  and  it  is  by  no 
means  inconceivable  that  his  purpose  was  to  have  the  deeds  ready 
so  that,  if  the  necessity  arose,  he  might  without  delay  invest  himself 
App.  Div.— Vol.  CXVII.        32 
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with  the  title  to  the  property  for  the  purpose  of  raiBing  money. 
Snch  an  inference  as  to  his  intention  would  entirely  reconcile  bis 
repeated  declarations  respecting  his  wife's  ownership  of  the  property, 
with  his  apparently  inconsistent  act  of  having  the  deeds  to  liimself 
execnted.  Upon  the  whole  case  we  are  satisiied  that  the  findiDg 
of  the  trial  court  to  the  effect  tliat  there  was  no  delivery  of  tlie  deeds 
to  or  acceptance  of  tliem  by  Frederick  B.  Hamlin,  and  consequently 
tliat  the  title  to  the  property  never  vested  in  him,  was  correct 

It  remains  but  to  consider  the  question  as  to  the  reception  of  the 
evidence  of  plaintiff  respecting  statements  made  to  Jier  by  her  hus- 
band. Such  evidence  was  clearly  incompetent  and  if  the  question 
as  to  its  admission  was  properly  raised  it  would  be  fatal  to  the 
judgment. 

Throughout  the  trial  there  was  manifested  great  care  on  the  part 
of  the  court  that  no  evidence  forbidden  b}'  section  829  of  the  Code 
of  Civil  Procedure  should  be  received,  and  offers  of  such  evidenee 
were  repeatedly  excluded  upon  objection.  The  plaintiff  was  asked 
concerning  some  conversation  with  her  coexecutor,  the  defendant 
Herbert  Hamlin.  She  was  proceeding  to  relate  what  she  told  him 
as  to  her  husband's  statements.  Defendants'  counsel  objected  to 
what  the  husband  said,  and  the  court  replied,  ''  No,  not  what  lie 
said,  but  what  she  said  to  him,"  evidently  referring  to  Herbert 
Hamlin.  Counsel  did  not  persist  in  the  objection  and  Uxk  no 
exception.  The  witness  then  testified  as  to  what  she  told  Herbert 
Hamlin  that  her  husband  had  said  to  her.  Defendants'  connsel 
moved  to  strike  the  evidence  out,  but  no  ruling  was  made  and  no 
exception  taken.  A  colloquy  then  arose  respecting  the  evidence, 
in  the  course  of  which  the  court  stated  he  understood  the  witness 
to  have  testified  to  what  she  told  her  coexecutor,  to  whicli  defend- 
ants' counsel  replied,  ^  If  the  record  stands  that  way,  very  well." 
Later  a  motion  was  made  to  strike  out  all  the  testimony,  but  it  was 
not  placed  upon  the  ground  that  it  contravened  the  terms  of  section 
829.  It  was  upon  the  ground  that  it  was  immaterial,  irrelevant  and 
incompetent  and  not  within  tlie  issues.  There  was  certainly 
nothing  in  the  motion  to  warn  the  court  that  the  evidence  was 
objected  to  as  forbidden  by  section  829  of  the  Code  of  Civil  Pro- 
cedure, especially  after  counsel's  acquiescence  in  the  reoeptiou  of 
the  testimony  a  few  minutes  earlier. 
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"VVe  are,  therefore,  of  the  opinion  that  the  incompetency  of  the 
evidence  is  not  bo  raised  as  to  require  ns  to  reverse  the  judgment 
because  of  its  admission. 

The  judgment  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  and  Lambert,  J.,  concurred ;  McLaughlin 
and  Houghton,  JJ.,  dissented. 

McLaughlin,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  prevailing  opinion.  The  deed  was 
duly  executed,  acknowledged  and  delivered.  As  to  the  delivery,  I 
do  not  see  how  it  could  he  established  any  more  satisfactorily  than 
by  proving  that  the  deed,  at  the  time  of  tlie  death  of  the  gmntee, 
was  in  a  safe  deposit  box  to  which  he  alone,  prior  to  his  death,  bad 
access.  The  delivery,  under  sucli  circumstances,  aujounts  to  more 
than  a  presnmption  (as  to  the  intent  of  the  grantor  to  make  it  an 
eflEective  conveyance),  and  such  deed  cannot  be  overcome  by  proving 
vague  and  indefinite  declarations  of  the  grantee  made  prior  and 
sabsequent  to  it.  If  it  can,  then  a  deed  of  conveyance  amounts  to 
hut  little,  and  titles,  as  evidenced  by  such  deeds,  rest  upon  a  very 
insecure  foundation. 

I  also  think  the  court  erred  in  permitting  the  plaintiff,  against 
the  objections  of  the  defendants,  to  testify  as  to  certain  statements 
made  to  her  by  her  husband.  The  objections  made  to  tliis  testimony 
were  specific  enough,  inasmuch  as  they  must  necessarily  have  apprised 
the  court  of  the  reason  vhy  it  was  claimed  this  evidence  was  not 
admissible. 

Houghton,  J.,  concurred. 

Judgment  affirmed,  with  costs.     Order  filed. 
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"WiLLARD  P.  Little  and  Michael  J.  O'Connor,  Composing  the 
Firm  of  Little  &  O'Connor,  Kespondents,  v,  Tom  L.  Johnson,  as 
Execator,  etc,  of  Albert  L.  Johnson,  Deceased,  Appellant. 

First  Department,  February  8,  1907. 

Evidence — tranBaction  with  decedent  —  indirect  evidence  of  tranBaction 

incompetent. 

Section  829  of  the  Code  of  Civil  Procedure  forbids  not  only  direct  testimony  of 
personal  transactions  with  a  decedent,  but  also  every  attempt  by  indirection 
to  prove  the  same  thing. 

Thus,  when  plaintiffs  suing  on  a  qvantum  meruit  to  recover  for  services  in  pre- 
paring plans  for  a  house  for  the  decedent  are  allowed  over  objection  to  testify 
to  frequent  interviews  with  the  decedent  respecting  the  plans  while  they  were 
being  prepared,  and  to  a  number  of  consultations  and  interviews  when  the 
plans  were  discussed,  it  is  reversible  error. 

Appeal  by  the  defendant,  Tom  L.  Johnson,  as  executor,  etc.,' 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
1st  day  of  May,  1906,  Upon  the  verdict  of  a  jury,  and  also  from  an 
.  order  entered  in  said  clerk's  oifice  on  the  30th  day  of  March,  1906, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Francis  O,  Caffey^  for  the  appellant. 

Richard  CPOorma/ii^  for  the  respondents. 

Scott,  J. : 

Plaintiffs  sued  upon  a  qiuintum  meruit  for  services  alleged  to 
have  been  rendered  to  defendant's  testator  in  preparing  certain  pre- 
liminary studies  for  a  city  house.  The  plaintiffs  produced,  as  the 
studies  for  which  compensation  was  sought,  a  number  of  sketches, 
for  the  most  part  rough  and  obviously  intended  merely  as  sngges* 
tions  of  elevations  and  room  plans.  Of  course,  in  order  to  recover 
it  was  incumbent  upon  plaintiffs  to  show  that  they  had  prepared  the 
sketches  under  some  employment  or  authorization  by  the  deceased 
and  some  agreement,  express  or  implied,  upon  his  part  to  pay  com- 
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peneation  therefor.  The  deceased  owned  no  property  in  the  city 
npon  which  to  erect  the  house,  and  had  not  fully  decided  to  acquire 
BHcli  property.  He  seems  to  have  contemplated  the  possibility  of 
acquiring  property  and  building  a  house,  and  it  is  quite  possible 
that  plaintiffs'  purpose  in  preparing  the  sketches  was  to  induce  him 
to  carry  his  contemplated  purchase  into  execution.  Were  it  not  for 
the  admission  of  some  evidence  which  we  deem  to  have  been 
improperly  admitted,  there  would  not  have  been  sufficient  evidence 
of  employment  to  justify  submitting  the  case  to  the  jury.  The 
plaintiff  Little  was  called  as  a  witness  on  his  own  behalf.  Of  couiv^e 
he  conld  not  testify,  and  was  not  permitted  to  testify  as  to  any  oral 
communication  made  to  him  by  the  deceased.  The  plaintiffs,  how- 
ever, song] it  to  establish  an  implied  promise  on  the  part  of  the 
deceased  to  pay  for  the  sketches,  by  showing  that  he  had  frequent 
interviews  and  consultations  with  them  respecting  the  sketches 
while  they  were  being  prepared,  and  the  plaintiff  Little,  under 
sufficient  objections  and  exceptions,  was  allowed  to  testify  that  he 
had  a  number  of  consultations  and  interviews  with  deceased,  and 
especially  an  interview  with  him  and  his  wife,  at  which  tlie  plans 
were  discussed  between  tlio  witness  and  tlie  wife  of  the  deceased, 
and  the  witness  further  testified  that  a  large  part  of  the  services  for 
which  compensation  was  sought  consisted  of  these  very  consultations 
and  interviews.  Under  the  circumstance  this  evidence  was  clearly 
incompetent  under  section  829  of  the  Code  of  Civil  Procedure.  It  is 
well  settled  that  this  section  not  only  forbids  direct  testimony  by  a 
survivor  that  a  personal  transaction  did  or  did  not  take  place,  and 
what  did  or  did  not  occur  between  the  parties,  but  also  every  attempt 
by  indirection  to  prove  the  same  thing.  {Clift  v.  Moses^  112  N.  T. 
426.)  The  plaintiffs  sought  to  establish  the  fact  that  deceaseJ 
had  employed  them  and  agreed  to  pay  for  their  work,  by  way  of 
inference  from  the  fact  that  he  constantly  consulted  with  them 
while  they  were  engaged  upon  tlie  work.  Little's  testimony  as  to 
the  fact  and  number  of  these  consultations  was,  therefore,  an 
attempt  to  prove  by  himself  the  facts  as  to  the  personal  relations 
between  himself  and  tlie  deceased  from  which  the  inference  of 
employment  and  promise  were  to  be  drawn.  {Lerche  v.  Brasher^ 
104  N.  Y.  157.)  The  admission  of  this  evidence  requires  the 
reversal  of  the  judgment. 
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The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Patperson,   p.  J.,    Ingraham,   Laughlin    and    Clarke,  JJ., 
concurred. 

Judgment   and   order   reversed  and  new  trial  ordered,  costs  to 
appellant  to  abide  event.     Order  filed. 


Alma  L.  Wells,  Respondent,  v.  Grant  Squires  and  George  A. 
Wells,  as  Executors,  etc.,  of  Henry  M.  Wells,  Deceased,  and 
Others,  Appellants. 

First  Department,  February  8,  1907. 

Will  —  when  absolute  ownership  of  personal  property  not  suspended. 

There  can  be  no  suspension  of  absolute  ownership  of  personal  property  whwi 
there  are  persons  in  being  who  unitedly  can  convey  an  absolute  title. 

The  mere  creation  of  a  trust  does  not  ip^o  facto  suspend  the  power  of  sale. 

Thus,  when  a  will  bequeaths  the  residuary  estate  in  trust  to  pay  over  annuities 
to  each  of  thi'(  e  beneficiaries  named  during  their  natural  lives,  and  the  pay* 
ment  of  annuities  is  not  limited  to  payment  out  of  the  income,  but  payment 
may  be  made  out  of  the  principal  if  necessary,  there  is  no  suspension  of  absolute 
ownership  obnoxious  to  the  statute. 

The  power  of  such  beneficiaries  to  convey  absolute  title  by  uniting  with  the 
remaindermen  and  trustee  is  not  prohibited  by  section  8  of  the  Personal  Prop- 
erty Law  forbidding  the  assignment  by  a  beneficiary  of  the  right  to  enforces 
trust  of  personal  propert}^  as  that  section  is  limited  to  cases  where  the  trust  ii 
to  receive  the  income  and  apply  it  to  the  use  of  any  person. 

Appeal  by  the  defendants,  Grant  Squires  and  another,  as  exec- 
utors, etc.,  and  others,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  tlie  county 
of  New  York  on  the  17th  day  of  September,  1906,  upon  the  derisi<in 
of  the  court  rendered  after  a  trial  at  the  New  York  Special  Tenn. 

John  J,  Ilealeyy  Jr,^  for  the  appellants  Wells. 

Edward  B'tk^s  Ilill^  for  the  executors  and  Eliza  L.  Stone, 
appellants. 

Yincent  P.  Doniliee^  for  the  respondent. 
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Sc?oTT,  J. : 

This  action  calls  in  qnestion  the  validity  of  the  6th  article  of  the 
will  of  Henry  M.  Wells,  deceased,  and  also  the  3d  article  of  the 
codicil  to  the  will. 

The  6th  article  of  the  will  reads  as  follows :  "  I  give,  devise  and 
bequeath  unto  Grant  Squires,  in  trnst,  all  the  rest,  residue  and 
remainder  of  my  estate,  to  the  following  uses  and  purposes:  (1)  To 
pay  over  therefrom  unto  my  wife,  Alma  L.  Wells,  the  sum  of  Twenty- 
one  hundred  dollars  annually,  in  monthly  payments  of  one  hundred 
and  seventy-five  dollars  each,  during  the  term  of  her  natural  life 
(3)  To  pay  over  therefrom  unto  my  cousin,  Eliza  L.  Stone  of  Green- 
field, Massachusetts,  the  sum  of  three  hundred  and  sixty,  dollars 
annually,  in  monthly  payments  of  thirty  dollars  each,  during  the 
term  of  her  natural  life.  (3)  To  pay  over  therefrom  unto  my 
cousin,  Helen  A.  Wells  of  Saratoga  Springs,  New  York,  the  sum 
of  two  hundred  and  forty  dollars  annually,  in  monthly  payments  of 
twenty  dollars  each,  daring  the  term  of  her  natural  life,  it  bein«i^ 
expressly  understood  and  agreed  that  the  foregoing  provision  for 
my  wife  shall  be  a  first  charge  upon  both  principal  and  income  of 
my  estate,  and  is  in  lieu  of  her  dower,  thirds  and  exemptions." 

Tlie  3d  article  of  the  codicil  increases  the  sum  to  be  paid  to  the 
wife  annually,  and  makes  provision  for  the  payment  of  the  admis- 
sion fee  for  Eliza  L.  Stone  in  case  she  should  be  received  into  a 
home  for  the  care  of  aged  women,  but  otherwise  does  not  alter  the 
provisions  of  the  will. 

The  plaintiff  asserts  that  the  article  and  codicil  are  invalid  and 
void  because  they  unlawfully  suspend  the  absolute  ownership  of 
personal  property,  of  which  alone  the  estate  consists.  It  is  observ- 
able that  the  direction  for  the  payment  of  the  annuities  is  not  lim- 
ited to  their  payment  out  of  the  income.  Indeed  the  word  "  income  " 
or  "  rents  and  profits  "  are  not  to  be  found  in  either  article,  except 
where  the  wife's  annuity  is  made  a  first  charge  upon  the  principal 
and  income.  A  gross  sum  is  given  to  the  trustee,  and  out  of  that  snnj, 
not  alone  out  of  its  income,  are  the  annuities  to  be  paid.  In  other 
words,  if  necessary,  the  principal  is  to  be  used,  and  it  appears  that 
it  will  l^  necessary  to  use  it. 

It  is  perfectly  well  settled  that  there  can  be  no  suspension  of 
absolute  ownership  when  there  are  persons  in  being  wlio  can  con- 
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vey  an  absolute  title.  The  mere  creation  of  a  trust  does  not  ipso 
/<icto  suspend  the  power  of  alienation.  {Robert  v.  Coming,  89 
N.  T.  225 ;  WiUianis  v.  Montgomery^  148  id.  519.) 

If  then  there  are  persons  in  being  who  can,  unitedly,  give  a  per 
feet  title,  there  is  no  suspension  of  alienation.  The  plaintiff's  con- 
tention is  that  the  title  cannot  be  transferred,  because  the  annuitants 
could  not  lawfully  transfer  their  interests.  This  contention  cannot 
be  sustained.  The  prohibition  against  the  assignment  by  a  bene- 
ficiary of  the  right  to  enforce  the  performance  of  a  trust  of  per- 
sonal property  is  limited  to  cases  where  the  trust  is  one  to  receive 
the  income  and  apply  it  to  the  use  of  any  person.  The  statnte 
expressly  provides  that  "  the  right  and  interest  of  the  beneficiary  of 
any  other  trust  in  personal  property  may  be  transferred."  (Pare, 
Prop.  Law  [Laws  of  1897,  chap.  417],  §  3,  as  amd.  by  Laws  of  1903, 
chap.  87.)  The  trust  in  the  present  case  is  distinctly  not  a  trust  to 
receive  the  income  and  apply  it  to  the  use  of  any  person,  and  cannot 
be  construed  as  such  by  any  known  rule  of  construction.  Conse- 
quently the  interests  of  the  beneficiaries  are  alienable  and  do  not 
suspend  the  absolute  ownerehip  of  the  fiind.  {Kane  v.  Goity  7 
Paige,  521 ;  24  Wend.  041.)  The  annuitants,  acting  in  conjunc- 
tion with  the  trustee,  could  convey  the  estate  to  the  reroainderniftn, 
or  they,  with  the  remainderiuHn,  could  convey  to  a  third  person. 
And  if  the  annuitants  and  tlie  remainderman  united  in  an  assign- 
ment, the  trustee  would  be  obliged  to  convey  to  the  assignee. 
{Coster  V.  Zonllard^  14  Wend.  265.)  No  other  objections  to  the 
validity  of  the  will  and  codicil  have  been  suggested  and  none  present 
themselves  to  us. 

It  follows  that  the  judgment  appealed  from  must  be  reversed, 
without  costs,  and  judgment  entei*ed  in  favor  of  defendants,  declar- 
ing that  the  provisions  of  article  6  of  said  will  as  modified  by 
article  3  of  the  codicil  thereto  are  valid  and  efifectual  dispositions 
by  the  testator  of  his  residuary  estate. 

Patterson,  P.  J.,  McLaughlin,  Houghton  and  Lambekt,  JJ., 
concurred. 

Judgment  reversed  and  judgment  ordered  as  directed  in  opinion. 
Settle  order  on  notice. 
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Occidental  Realty  Company,  Respondent,  v.  Washington 
Palmer,  Appellant. 

First  Department,  February  8,  1907. 

Vendor   and  purchaser  —  equitable  lien  —  vendee  entitled  to  lien  on 
lands  to  the  extent  of  consideration  paid. 

The  vendee  of  lands  has  an  equitable  lien  thereon  for  the  portion  of  the  consider- 
ation thereof  paid  by  him  under  the  executory  contract,  or  for  sums  expended 
in  improvement,  and  may  enforce  that  lien  in  equity  so  long  as  the  failure  to 
cany  out  the  sale  has  not  been  the  result  of  any  default  on  his  part. 

The  vendee  may  enforce  his  lien  when  the  title  proves  to  be  unmarketable. 

The  lien  rests  wholly  upon  the  theory  that  the  vendor  in  equity  holds  the  land 
in  trust  for  the  vendee  in  proportion  to  the  part  of  the  purchase  money  paid 
by  the  vendee  or  for  sums  expended  in  improvements. 

The  right  of  the  vendee  to  enforce  his  lien  in  equity  cannot  be  defeated  upon 

.  the  ground  that  there  is  an  adequate  remedy  at  law. 

As  the  lien  exists  only  for  the  portion  of  the  consideration  paid  or  moneys 
expended  in  improvement,  the  vendee  is  not  entitled  to  a  lien  for  the  cost  of 
examining  the  title. 

In  an  action  to  foreclose  such  vendee's  lien  an  extra  allowance  should  be  limited 
to  five  per  cent  upon  the  sum  sought  to  be  recovered  and  should  not  be  figured 
upon  the  agreed  price. 

Patterson,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Washington  Palmer,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of  April, 
1906,  upon  the  decision  of  ,the  court  rendered  after  a  trial  at  the 
New  York  Special  Tenn  adjudging  that  the  plaintiff  had  acquired 
a  vendee's  lien  against  certain  premises  as  purchaser  from  the 
defendant 

Iscuic  N.  JUiUeTy  for  the  appellant. 

Xeo  G.  Hosenblattj  for  the  respondent. 

Scott,  J. : 

Many,  and  perhaps  most,  of  the  objections  to  the  title  urged  by 
plaintiff  are  insufficient  to  justify  its  refusal  to  perform,  but  I  think 
there  is  a  practical  Impossibility  of  accurately  fixing  the  lines  of  the 
laud  proposed  to  be  conveyed,  and  the  difficulty  arising  therefrom 
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is  accentuated  by  the  fact  that  there  appear  to  be  encroachments 
upon  the  property.  I  think,  therefore,  that  the  title  in  its  present 
condition  may  fairly  be  said  to  be  so  far  unmarketable  that  tlie 
vendee  is  not  bound  to  accept  it.  The  serious  question  in  the  case 
is  as  to  the  relief  to  which  plaintiff  is  entitled,  and  upon  this  ques- 
tion the  appellant  contends  for  a  proposition  which  is  contrary  to 
the  rule  which  has  heretofore  prevailed  in  every  jurisdiction  in 
which  that  branch  of  the  law,  which  we  know  as  equity,  prevails. 
The  rule  which  has  obtained  for  many  years  in  this  country  and  in 
England  is  that  the  purchaser  of  land  by  an  executory  contract  has 
an  equitable  lien  thereon  for  any  money  paid  by  him  under  the  con- 
tract, 60  that,  in  case  he  is  entitled  to  recover  such  money  back  by 
means  of  the  inability  or  refusal  of  the  vendor  to  perform,  he  may 
do  so  by  proceeding  against  the  land.  This  is  known  as  the  ven- 
dee's lien  and  it  is  universally  recognized,  in  equity,  wherever  the 
doctrines  of  equity  prevail. 

The  ground  upon  which  the  lien  exists  is  thus  stated  by  Lord 
Chancellor  Westbury  in  Rose  v.  Watson  (10  H.  L.  Cas.  672): 
^'  When  the  owner  of  an  estate  contracts  with  a  purchaser  for  the 
immediate  sale  of  it,  the  ownership  of  the  estate  is,  in  equity,  trans- 
ferred by  that  contract.  Where  the  contract  undoubtedly  is  an 
executory  contract  in  this  sense,  namely,  that  the  ownership  of  the 
estate  is  transferred  subject  to  the  payment  of  the  purchase  money, 
every  portion  of  the  purchase  money  paid  in  pursuance  of  that  con- 
tract is  a  part  performance  and  execution  of  the  contract,  and  to  the 
extent  of  the  purchase  money  so  paid,  does  in  equity  finally  trans- 
fer to  the  purchaser  the  ownership  of  tlie  corresponding  portion  of 
the  estate."  This  principle  is  so  firmly  established  in  this  State 
that  when  lands  have  been  sold  by  contract  by  a  testator,  the  pur- 
chase price  not  having  been  paid,  and  the  title  remaining  in  him  at 
his  decease,  the  premises  contracted  to  be  sold  are  not  to  be  consid- 
ered as  embraced  in  his  real  estate,  for  the  interest  remaining  iu 
the  vendor  is  not  real  but  personal  estate.  {Lewis  v.  Smithy  9  N.  T. 
502.) 

In  such  a  case,  upon  the  execution  of  the  contract,  the  vendor 
becomes  a  trustee  of  the  land  for  the  purchaser,  retaining  a  lien  for 
the  purchase  price,  and  the  vendee  becomes  the  equitable  owner  of 
the  land.     {Ferry  v.  Stephens,  66  K  Y.  321 ;  Thomson,  v.  SmiA^ 
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63  id.  3<)8  ;  Potter  v.  BUicej  48  id.  323 ;  Baldwin  v.  Humphrey^ 
44  id.  609.)  If  this  be  the  true  relation  which  equity  recognizes 
between  the  parties  to  an  executory  contract  of  sale  toward  each 
otbe^  and  toward  the  land  which  is  the  subject  of  the  contract  (and 
that  it  is  the  true  relation  I  take  it  cannot  be  questioned),  a  vendee's 
lien  for  moneys  paid  on  account  of  the  purchase  would  seem  to  be 
a  natural  and  necessary  corollary,  and  so  it  has  heretofore  gen« 
erally  been  considered  to  be.  In  England  it  was  recognized  in 
Wythea  v.  Lee  (3  Drew.  396)  in  1855,  reiterated  in  Ro%e  v.  Watson 
(supra)  in  1864,  and  again  reiterated  and  enforced  in  Whitebread  dk 
Co,,  Ltd.,  V.  Watt  (L.  R.  1902,  1  Ch.  Div.  835). 

Thus  it  was  firmly  established  m  England  more  than  half  a  cen- 
tury ago,  and  has  been  repeatedly  reiterated  since,  that  a  vendee  had 
a  lien  for  tlie  consideration  paid,  and  that  equity  will  enforce  it,  and 
neither  before  1855  nor  since  lias  there  been  any  authority  in  that 
jurisdiction  which  has  held  to  the  contrary.  That  such  a  lien 
exists  and  that  equity  will  enforce  it,  has  been  uniformly  held  in 
every  State  in  this  country  in  which  the  question  has  arisen.  It 
would  be  wearisome  to  cite  all  the  authorities  to  this  effect.  A  few 
will  suffice  to  indicate  the  universality  of  the  rule.  (Alabama, 
Hickson  v.  Lingold,  47  Ala.  449 ;  Illinois,  Swetitisch  v.  Waskow, 
37  111.  App.  155;  Wisconsin,  Taft  v.  Keasel,  16  Wis.  273;  Mis- 
sissippi, Davis  V.  Heard,  44  Miss.  50 ;  North  Carolina,  Costen  v. 
McDowell,  107  N.  C.  546  ;  Tennessee,  Jones  v.  Galhraith,  59  S.  W. 
Rep.  350  ;  Kentucky,  Bullitt  v.  Eastern  Kentucky  Land  Co.,  99 
Ky.  324 ;  Indiana,  Coleman  v.  Floyd,  131  Ind.  330 ;  Shirley  v. 
Shirley,  7  Blackf.  452.)  In  California  and  North  Dakota  the  Civil 
Codes  s{>ecifi<?ally  provide  for  a  vendee's  lien  (Cal.  Civ.  Code, 
§  3050 ;  N.  D.  Rev.  Codes  [1899],  §  4834  [Civ.  Code,  §  1805]),  and 
that  such  a  lien  exists  and  will  be  enforced  in  equity  is  stated  by 
the  text  writers  of  the  highest  fame  and  authority  and  questioned 
hy  none.  (Pom.  Eq.  Juris.  [3d  ed.]  §  1263 ;  Washb.  Real  Prop. 
[6th  ed.]  §  1039 ;  2  Story  Eq.  Juris.  [13th  ed.]  §  1217 ;  Jones  Lien 
[2d  ed.],  §§  1105,  1106 ;  Fry  Spec.  Perf.  [3d  Am.  ed.]  §  1452.) 

In  our  State  the  vendee's  lien  has  frequently  been  recognized. 
{Clark  V.  Jacobs,  56  How.  Pr.  519;  Parks  v.  Jackson,  11  Wend. 
442;  Tompkins  v.  Seeley,  29  Barb.  212;  Gihert  v.  Peteler,  38 
N.  Y.  165  ;  Chase  v.  Peck,  21  id.   581.)     The  whole  weight  of 
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authority  is  thus  to  be  seen  to  be  in  favor  not  only  of  tho  existence 
of  a  vendee's  lien,  but  of  the  vendee's  right  to  enforce  it  in  equitj, 
provided  always,  of  course,  that  the  failure  to  carry  out  the  coo- 
tract  of  sale  has  not  been  the  result  of  any  default  on  his  part 
Not  only  is  the  lien  and  its  enf  orcibility  in  equity  supported  by  this 
great  weight  of  authority,  but  there  is  absolutely  no  authority  to 
the  contrary  save  the  case  of  Klim  v.  Scbchs  (102  App.  Div.  44),  a 
case  which  has  not,  as  yet,  been  followed  in  this  department 
{Smadbech  v.  Laxo^  106  App.  Div,  552.) 

In  Klim  v.  Sachs  {supra)  the  learned  court  held  that  no  lien 
existed  in  behalf  of  a  purchaser  when  nothing  more  appeared  than 
that  tho  vendor  was  unable  to  convey  the  title  which  he  had  con- 
tracted to  convey  and  seems  to  have  considered  that  such  a  lien 
attached  only  when  the  purchaser  had  gone  into  possession  under 
the  contract  of  sale  and  had  made  improvements  on  the  land  upon 
the  faith  thereof.     In  support  of  this  view  the  court  cited  King's 
Heirs  V.  Thompson  (9  Pet.  204)  and  Gihert  v.  PeUler  (38  N.  Y. 
165).     An  examination  of  these  .cases  shows  that  while  they  sup- 
port the  proposition  that  a  purchaser  going  into  possession  nnder  a 
contract  of  sale  and  making  improvements  upon  the  faith  thereof 
may  have  a  lien  for  the  money  thus  expended,  they  contain  nothing 
limiting  a  vendee's  lien  to  such  a  case.     On  the  contrary,  in  both 
cases  the  lien  was  allowed  specifically  upon  the  ground  that  the 
moneys  paid  out  for  improvements  constituted  part  payment  of  the 
consideration  which  the  vendee  was  to  pay  for  the  land.     It  k  said* 
that  in  all  the  cases  (at  least  in  the  appellate  courts)  in  which  a 
vendee's  lien  has  been  sustained  in  this  State,  tliere  have  been  found 
other  equities  in  favor  of   the   vendee   besides  the  mere  fact  of 
the  vendor's  inability  or  refusal  to  completely  perform  his  contract 
It  is  quite  true  that  in  many  of  the  cases  there  have  been  otlier 
matters  which  have  been  mu(sh  discussed,  but  I  have  been  able  to 
find  none  in  which  the  right  to  a  lien  and  to  enforce  it  lias  been 
made  to  depend  in  the  slightest  degree  upon  any  equities  in  favor 
of  the  vendee  apart  from  the  fact  that  he  has  paid  a  part  of  the 
consideration  and  that  the  vendor  has  failed  to  perform. 

In  Tompkins  v.  Seeley  {supra)  the  court  found  strong  equities  in 
favor  of  the  vendee,  but  these  influenced  the  court,  not  in  award- 
ing him  a  lion,  but  in  holding  him  free  from  any  obligation  to  com* 
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plete  the  purchase,  which  was  the  real  matter  in  dispate.  In  Parks 
V.  Jackson  {supra)  the  vendee's  right  to  a  lien  seems  to  have  been 
recognized  on  all  hands,  the  only  question  discussed  or  determined 
being  as  to  the  sufficiency  of  notice  to  the  vendee  in  possession  of 
the  pendency  of  a  suit  to  set  aside  a  deed  to  one  of  his  predecessor 
in  title.  In  Gibert  v.  PeteUr  {supra)  the  recognition  of  the 
vendee's  lien  was  not  made  to  depend  upon  any  special  equities. 
The  only  question  was  whether  the  lien  should  be  extended  to  cer- 
tain moneys  laid  out  in  improvements  on  the  property  by  the  vendee, 
and  the  lien  was  thus  extended  because  the  moneys  so  laid  out  con- 
stituted, in  effect,  a  part  of  the  consideration,  it  having  been  stipu- 
lated iu  tJie  contract  that  the  purchaser  shonld  make  the  improve, 
ments  before  becoming  entitled  to  a  conveyance.  I  affirm,  there- 
fore, with  confidence  that  no  case  can  be  found  in  this  State,  or  in 
any  other,  save  only  Klim  v.  SaohSy  wherein  the  existence  of  special 
equities  has  been  made  the  ground  for  enforcing  a  vendee's  lien, 
which  otherwise  would  have  been  disallowed.  That  there  have  been 
few  adjudications  upon  the  subject,  and  fewer  still  where  no  other 
question  was  involved,  is  no  argument  against  the  existence  of  the 
lien  or  its  enforcement  in  equity,  but  rather  a  tribute  to  the  learning 
and  conservatism  of  our  conveyancing,  bar  who  have  forborne  to 
present  to  the  courts  for  decision  a  question  already  thoroughly 
decided  on  reason  and  authority. 

The  right  of  a  vendee  to  a  lien,  and  to  invoke  the  aid  of  equity 
to  enforce  it  cannot  be  defeated  upon  the  ground  that  he  has  an 
adequate  remedy  at  law  for  damages.  As  well  refuse  a  decree  for 
the  foreclosure  of  a  mortgage  because  the  mortgagee  can  collect  his 
debt  at  law.  To  oust  equity  of  its  jurisdiction  the  legal  remedy 
must  be  as  efficient  as  the  remedy  both  in  respect  to  the  final  relief 
and  the  means  of  obtaining  it.  {KHhourn  v.  Stmdefland,  130 
TJ.  S.  505,  514.)  It  certainly  cannot  be  contended  for  an  instant 
that  an  action  for  damages,  with  the  more  or  less  doubtful  chance 
of  collecting  the  judgment  by  execution,  is  equal  in  efficiency  or 
certainty  to  the  remedy  of  foreclosing  the  lien  in  equity.  It  cer- 
tainly would  be  far  from  equal  in  a  city  like  this,  where  the  trans- 
actions in  real  estate  are  of  great  number  and  are,  no  doubt,  fre 
•  quently  entered  into  between  total  strangers.  Under  our  cumber 
some  and  complicated  system  of  transmitting  title  to  lands,  and 
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establifihiiig  liens  thereon,  it  is  absolutely  neccssaiy  that  some  time 
shall  elapse  between  the  making  of  a  contract  for  sale,  and  actuallj 
consummating  the  transfer.  It  would  be  unreasonable  in  most  cases 
to  expect  to  find  a  seller  content  to  tie  up  his  property  by  &  con- 
tract to  convey  unless  he  received  some  payment  on  account,  or 
other  security,  to  protect  him  from  loss  if  the  purchaser  refuses  to 
complete  the  contract,  and  yet  it  would  be  equally  unreasonable  to 
expect  a  purchaser  to  be  willing  to  pay  part  of  the  consideration 
upon  signing  the  contract,  if  he  liad  no  better  pro6pect  of  protec- 
tion in  case  of  a  defective  title,  or  the  vendor's  default,  than  aii 
action  at  law  for  damages,  with  no  recourse  against  the  land.  Any 
practical  objection  to  the  existence  of  a  vendee's  lien,  based  upon 
the  supposed  inconvenience  to  the  vendor  of  having  a  lis  pendem 
filed  against  his  property,  has  l)eon  removed  by  the  amendmeut  to 
section  1671  of  the  Code  of  Civil  Procedure  by  chapter  60  of  the 
Laws  of  1905,  which  permits  such  a  lis  pendens  to  be  canceled  upon 
the  giving  of  a  proper  security.  The  rule  tliat  a  vendee,  without 
fault  himself,  shall  have  a  lien,  enforcible  in  equity,  for  so  much  of 
the  consideration  as  he  has  paid  is  reasonable  and  fair;  makes  for 
safety  and  fair  dealing  in  real  estate  transactions,  and  is  supported 
by  an  overwhelming  weight  of  authority.  In  my  opinion  we 
ishould  not  lend  our  aid  to  breaking  it  down. 

We  find  no  satisfactory  authority,  however,  for  extending  the  lien 
so  as  to  cover  the  cost  of  examining  the  title.  This  is  undoubtedly 
an  item  of  plaintiff's  damage,  but  it  is  neither  money  paid  as  part 
of  the  consideration  nor  money  expended  in  improvements  upon 
the  property,  and  the  principle  of  law  upon  whioli  the  doctrine  of 
a  vendee's  lien  rests  does  not  warrant  such  an  extension  of  the  lien. 

We  also  think  that  the  extra  allowance  sliould  have  been  limited 
to  five  per  cent  upon  the  sum  sought  tv»  'o^  recovered  by  the  plain- 
tiff. In  one  sense,  the  whole  consideration  was  involved,  but  prac- 
tically the  controversy  turned  upon  the  plaintiff's  right  to  recover 
its  deposits. 

With  these  modifications  the  judgment  should  be  affirmed,  with 
costs. 

Ingraham,  MoLAUonLTN  and  Houghton,  JJ.,  concurred; 
Patterson,   P.   J.,   dissented. 
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Pattebson,  p.  J.  (dissenting) : 

Tlie  question  arising  upon  the  appeal  from  the  judgment  in  this 
action  is  presented  to  this  court  in  this  department  directly  for 
definite  decision  for  the  first  time,  and  that  question  is  whether, 
simply  on  the  default  of  a  vendor  in  performing  an  executory  con- 
tract for  the  sale  of  land,  the  vendee,  seeking  to  recover  a  deposit 
made  on  account  of  the  purchase  money  and  the  expenses  of 
examining  the  title  to  the  premises  embraced  in  the  contract,  may 
have  not  only  an  equitable  lien  imposed  upon  such  premises,  but 
also  a  decree  of  foreclosure  and  sale,  with  the  same  effect  as  if  he 
were  a  mortgagee  pro  tanto  of  such  premises. 

The  facts  of  tiie  case  are  simple.  The  defendant  agreed  to  sell  and 
convey  to  the  plaintiff  certain  premises  in  the  city  of  New  York,  for 
the  stipulated  sum  of  $8,500,  of  which  $500  were  to  be  paid  at  the 
time  of  the  execution  of  the  contract  and  $8,000  on  the  delivery  of 
the  deed  and  the  closing  of  title.  Five  hundred  dollars  were  paid. 
On  an  examination  of  the  title  by  the  purchaser  there  were  various 
defects  disclosed,  such  as  incumbrances,  encroachments  and  slight 
deficiencies  in  quantity,  or,  at  least,  such  vagueness  and  uncertainty 
in  description  as  made  it  difficult  to  determine  what  property  would 
pass  under  a  deed.  The  plain tiflE  declined  to  complete  the  pur- 
chase, and  I  will  assume,  for  the  purposes  of  this  decision,  that 
some,  at  least,  of  its  objections  were  well  founded  and  that  it  was 
justified  in  refusing  to  take  the  conveyance  and  pay  the  residue  of 
the  purchase  money.  Thereafter  the  plaintiff  began  this  action, 
and  in  its  complaint  sets  forth  the  transaction  with  the  defendant 
and  makes  appropriate  allegations  concerning  the  payment  of  the 
deposit  money  and  the  outlay  for  examining  the  title,  and  then 
specifically  asks  that  a  lien  be  declared  to  exist  in  its  favor  upon 
the  premises  for  the  amount  of  both  the  deposit  and  the  outlay  for 
examining  the  title,  and  prays  that  a  foreclosure  of  such  lien  and  a 
sale  of  the  property  be  directed.  The  learned  judge  at  Special 
Term  has  granted  to  the  plaintiff  all  the  relief  it  sought,  has 
directed  a  sale  of  tlie  right,  title  and  interest  of  the  defendant  in 
the  premises  and  what  shall  be  done  with  surplus  money  arising 
after  a  sale.  The  learned  judge  held  that  the  plaintiff  was  entitled 
to  a  vendee's  lien,  based  upon  the  theory  that  the  vendor  became 
a  tmstee  of  the  land  which  he  had  sold  and  held  in  trust  for  the 
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vendee  the  moment  lie  received  part  payment  imder  the  contract, 
and  that  the  vendee's  part  payment  operated  immediately  to  effect 
an  equitable  conveyance  of  the  land  to  the  extent  of  the  money  which 
he  had  invested  in  it,  and  gave  as  his  only  authority  for  this  proposi- 
tion the  case  of  Whitehread  dk  Co,,  Ltd,,  v.  WaU  (L.  R.  1902,  1 
Ch.  Div.  835).  The  authority  cited  undoubtedly  declares  the  law 
in  England  to  be  as  stated  by  the  learned  trial  jnstice,  and  there 
can  be  no  doubt  that  in  this  jurisdiction  a  vendee's  lien  may  also 
exist  arising  out  of  a  similar  relationship  between  the  vendor  of  real 
property  and  a  purchaser ;  but  it  has  not  been  held  by  the  courts  of 
final  authority  in  the  State  of  New  York  that  a  vendee's  lien  may 
be  enforced  by  foreclosure  and  sale  in  every  case  of  default  by  a 
vendor  in  the  performance  of  his  executory  contract.  Singular  as 
it  may  appear,  the  doctrine  of  a  vendee's  lien  was  never  judicially 
established  in  England  by  controlling  authority  until  the  year  1855. 
Before  that  time  there  had  been  discussion  and  speculation  upon 
the  subject  and  dicta  of  judges  are  to  found  in  the  books  tending  to 
the  recognition  of  such  a  lien,  but  it  was  not  until  the  case  Wythes  v. 
Zee  (3  Drew.  396)  that  it  was  directly  recognized.  In  that  case  Vice- 
Chancellor  Kindersley  states  in  his  judgment  "  no  case  is  produced 
in  which  the  particular  point  has  been  determined  or  even  directly 
raised.  Counsel  on  both  sides  agree  that  no  such  case  can  be  found ; 
and  it  is  extraordinary,  considering  the  number  of  instanc^ssin  which 
the  question  might  have  arisen,  that  there  is  no  single  case  in  which 
any  such  claim  has  ever  been  even  attempted  hy  apurchaser.  There 
have  been  a  few  cases  in  which  the  purchaser  has  applied  for  the 
return  of  his  deposit ;  but  in  those  cases  there  has  not  been  even  a 
suggestion  that  he  was  entitled  to  a  lien."  In  that  case  the  vendee's 
lien  was  sustained,  and  it  was  supposed  to  rest  upon  natural  justice 
and  that  it  might  be  s]>elled  out  from  general  principles  of  equity. 
The  case  arose  upon  demurrer  to  a  bill.  It  is  only  authority  for  the 
proposition  that  such  a  lien  may  exist.  The  grounds  upon  which 
it  may  be  maintained  do  not  seem  to  have  been  definitely  stated 
until  the  case  of  Rose  v.  Watson  (10  H.  L.  Cas.  672),  which  was 
decided  in  1864.  The  judgments  in  that  case  were  delivered  by  tlie 
Lord  Chancellor  (Lord  Westbury)  and  Lord  Cranworth,  but  the 
grounds  upon  which  they  place  their  conclusions  do  not  seem  to 
have  received  the  full  concurrence  of  all  the  judges  who  sat  in 
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Whitehread  dh  Co,y  Ltd.^  v.  Watt  {supra).     Nevertheless,  it  may  be 
assumed  that  in  England  a  vendee's  lien,  pure  and  simple,  may  be 
eUablished  and  enforced  in  equity ;  but  no  such  determination,  upon 
w'iftt  seems  to  be  conceded  was  a  novel  doctrine  in  England,  has  ever 
been  made  by  any  court  of  final  authority  in  the  State  of  NevB^  York 
unless  there  were  some  equities  apart  from  the  mere  fact  of  a  deposit 
having   been   made  and   expenses  incurred,  which  called  for  the 
exercise  of  the  jurisdiction  of  a  court  of  equity.     As  an  illustra- 
tion, such  supervening  equities  as  the  insolvency  of  a  vendor,  the 
entry  of  the  vendee  into  possession  and  liis  making  improvements 
or  incurring  other  expense  in  connection  with   the  premises,  the 
subject  of  the  contract,  have  been  regarded  as  entitling  the  vendee 
to  enforce  a  lien  in  equity  ;  and  even  in  the  two  leading  authori- 
ties in  England  {Rose  v.    Watson  and  Whitehread  cfe  Cfe.,  Ltd.^  v. 
Wat()  the  fact  appeared  that  tlie  vendor  in  each  case  was  insolvent. 
It  may  not  be  said  with  absolute  certainty  that  that  fact  was  control- 
ling in  the  decision  in  either  case.    But  in  all  the  adjudications  in  the 
State  of  New  York,  with  the  exception,  perhaps,  of  some  Special 
Term  decisions,  the  intervention  of  special  equities  has  been  made  to 
appear  whenever  a  vendee's  lien  had  been  enforced.     In  Toniphins 
V.  Sedey  (29  Barb.  212)  the  purchaser  had  entered  upon  the  prem- 
ises and  made  improvements  thereon,  and   there  were  other  equi- 
table considerations  also  presented   in  the   record.     In  Parks  v. 
Jackson  (11  Wend.  442)  the  purchaser  made  valuable  improve- 
ments upon  the  property.     In   Gihert  v.  Peteler  (38  N.  Y.  165) 
the  vendees  were  in  possession,  and  made  improvements  in  accord- 
ance with  the  contract,  which  required  certain  expenditures  as  a 
necessary  condition  to  entitle  them  to  a  deed.     Chase  v.  Peck  (21 
N.  Y.  581)  went  upon  special  equities,  and  does  not  apply  here. 

It  is  suggested  by  the  respondent  in  the  present  case  that  a  special 
equity  does  appear,  namely,  that  the  vendor  represented  that  he  was 
the  owner  of  the  premises  the  subject  of  the  contract,  and  that  the 
deposit  of  $500  was  paid  upon  that  representation ;  but  there  is 
nothing  to  show  that  Palmer  made  a  willful,  fake  representation. 
In  every  contract  for  the  sale  of  real  estate  the  purchaser  must 
make  it  upon  the  belief  that  the  person  with  whom  he  is  contract- 
ing has  the  ability  to  perform  the  contract.  There  is  no  special 
App.  Div.— Vol.  CXVIL        33 
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equity arifiing  upon  the  statement  of  a  person  contracting  to  sell 
real  estate  that  ho  is  the  owner  of  the  land  if,  upon  examining  the 
title,  it  is  disclosed  that  such  title  is  affected  by  trammels  and 
impairments  which  prevent  his  making  an  absolute  conveyance 
thereof  free  from  all  legal  objection.  There  is  no  evidence  of  bad 
faith  on  the  part  of  the  vendor  in  this  action. 

As  I  look  at  this  record  it  merely  presents  the  case  of  a  person 
who  is  entitled  to  recover  at  law  the  amount  of  a  deposit  which  he 
has  made  upon  a  contract  for  the  pnrcliase  of  land,  which  contract 
has  failed  by  reason  of  the  inability  of  the  vendor  to  make  title, 
the  purchaser  being  also  entitled  to  recover  at  law  the  amount  he 
had  expended  in  searching  the  title.  The  right  to  enforce  a  ven- 
dee's lien  in  equity,  in  such  circumstances,  has  been  passed  upon  and 
determined  adversely  to  the  right  in  the  case  of  Klim  v.  Sachs  (102 
App.  Div.  44).  That  was  an  action  for  specific  performance  bronght 
hy  the  purchaser  against  the  vendor.  There  the  plaintiff  refused 
to  accept  a  deed  on  the  ground  that  the  title  was  unmarketable 
because  of  certain  encroachments  of  adjoining  buildings  upon  the 
premises  and  also  because  the  buildings  on  the  property  to  be  con- 
veyed encroached  upon  the  street,  and  he  asked  that  if  tlie  defend- 
ant could  not  specifically  perform  he  should  have  judgment  for  the 
amount  deposited  and  for  expenses  of  examining  the  title,  and  tluU 
judgment  be  impressed  as  a  lien  upon  the  land  described  in  the 
contract.  The  justice  at  Special  Term  granted  the  full  relief,  bat  it 
was  held  by  the  Appellate  Division  that  the  judgment  was  erro- 
neous in  so  far  as  it  impressed  the  sum,  together  with  interest  and 
costs,  as  a  lien  upon  the  premises  which  were  the  subject  of  the  eon- 
tract,  and  the  court  struck  from  the  judgment  such  portions  thereof 
as  related  to  the  alleged  lien  and  the  foreclosure  thereof  and  affinned 
the  money  judgment  for  the  deposit  and  the  expenses. 

In  what  may  be  considered  the  pioneer  ease  of  Wythes  v.  Le* 
(supra)  the  learned  vice-chancellor,  referring  to  the  embarrassment 
which  existed  by  reason  of  the  want  of  authority  upon  the  subject, 
said :  "  I  should  feel  much  pressed  by  the  absence  of  any  nuch. 
cases  if  I  could  see  that  maintaining  such  a  lien  could  be  attended 
with  danger  or  inconvenience.  But  I  do  not  see  any  inconvenience 
in  establisliing  the  rule.  I  do  not  see  any  hardship  in  it."  Tlie 
inconvenience  and  the  hardship  are   made  manifest  in  this  case. 
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There  is  but  one  breach  of  an  executory  contract.  By  the  decision 
aboat  to  be  made  the  vendee  is  allowed  to  enforce  a  lien  upon  the 
land  for  the  amount  of  its  deposit  and  to  sell  the  land  under  fore- 
closure of  the  lien,  but  there  still  remains  a  claim  for  the  expenses 
incurred  in  examining  the  title  to  the  property  the  subject  of  the 
contract,  for  which  it  is  declared  no  lien  exists,  and  for  satisfactory  rea- 
sons. The  vendee  is  certainly  entitled  to  recover  for  such  expenses. 
Is  the  vendor  to  be  subjected  to  another  suit,  one  at  law,  to  recover 
them  ?  Are  two  actions  to  be  allowed  for  the  breach  of  the  same 
contract?  Why  should  the  vendor  be  vexed  twice?  If  in  the 
same  action  the  lien  may  be  enforced  and  a  recovery  had  for  the 
expenses  of  searching  the  title,  the  vendor  is  entitled  to  a  trial  by 
jury  of  the  common-law  claim.  A  judgment  would  provide  for  the 
lien  and  its  foreclosure  and  also  for  a  recovery  of  a  sum  of  money  for 
the  collection  of  which  an  execution  would  issue  and  thus  for  a 
breach  of  the  same  contract,  the  vendor  is  to  have  his  real  property 
sold  nnder  foreclosure  and  an  execution  against  his  personal  prop- 
erty to  recover  the  damages  on  the  common-law  cause  of  action. 
The  inconvenience  and  the  hardship  are  apparent  at  once.  There 
is  no  doubt  that  such  a  thing  as  a  vendee's  lien  exists,  but  the  ques- 
tion is  whether,  in  the  absence  of  any  special  equity,  such  a  lien 
will  be  enforced  by  foreclosure,  where  from  all  that  appears  an 
adequate  remedy  exists  at  law.  In  that  aspect  of  the  case,  I  think 
the  judgment  now  appealed  from  should  be  reversed. 

Judgment    modified    as   directed   in   opinion,   and   as  modified 
affirmed,  with  costs.     Settle  order  on  notice. 


William  A.  BuRiraAM  and  Henry  W.  Munroe,  as  Executors,  etc., 
of  Mary  A.  H.  Munroe,  Deceased,  Plaintiffs,  v.  William 
Hubbard  White,  Defendant. 

First  Department.  February  8,  1907. 

Will  —  implied  power  to  sell  real  estate  —  when  title  offered  by  executors 

marketable. 

It  is  a  geneial  rule  that  a  power  of  sale  will  be  implied  where  the  manifest  intcMit 
of  the  testator  requires  that  real  estate  shoiiM  be  sold  and  converted  into 
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money  in  order  to  carry  out  the  provisions  of  the  will.  The  applicatioo  of  the 
rule  depends  upon  the  particular  provisions  of  the  will  in  question. 

When  a  testatrix  in  creating  a  trust  for  the  benefit  of  children  living  at  her 
death,  or  for  the  issue  of  those  who  have  predeceased  her,  provides  that  the 
executors  shall  *'  pay  over"  to  the  beneficiaries  their  '*  part  or  portion"  of  the 
estate,  and  spejiks  of  the  "  portions  or  parts  of  such  sums  set  apart"  for  the 
use  of  the  beneficiaries,  and  uniformly  throughout  the  clauses  making  dis- 
position of  the  property  uses  the  words  "pay  over"  the  portions  *' of  said 
fund,"  and  provides  that  " upon  all  sales"  which  may  be  made  by  the ezeco- 
tors  the  purchasers  shall  not  be  answerable  for  a  misapplication  of  the  pro- 
ceeds by  the  executors,  it  is  clear  that  the  testatrix  intended  that  her  estate  be 
converted  into  money,  and  the  executors  have  an  implied  power  of  sale. 

The  implied  power  of  sale  is  so  clear  as  to  im])ose  no  cloud  upon  the  title,  and  a 
vendee  will  be  decreed  to  accept  the  deed  tendered  by  the  executors. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Frederic  D.  PhilipSy  for  the  plaintiffs. 

Harold  Swain,  for  the  defendant. 

Soorr,  J. : 

This  controversy  comes  before  the  court  upon  an  agreed  state- 
ment of  facts,  and  involves  the  question  whether  or  not  the  will  of 
Mary  A.  H.  Munroe,  deceased,  confers  upon  lier  executors  an 
implied  power  to  sell  her  real  estate,  for  it  is  obvious  and  conceded 
tliat  the  will  contains  no  express  power  of  sale.  Upon  the  deter- 
mination of  that  question  depends  the  other,  which  is  whether  or 
not  tlie  defendant  shall  be  required  to  accept  the  deed  tendered  liiin 
by  the  plaintiffs  in  fulfillment  of  their  contract  to  convey  to  him  a 
piece  of  real  estate  in  the  city  of  New  York.  The  general  rule  is 
not  questioned  that  a  power  of  sale  will  be  implied  when  the  mani- 
fest intent  of  the  testator  requires  that  the  real  estate  should  be  sold 
and  converted  into  money  in  order  to  carry  into  effect  the  provisions 
of  the  will.  Although  the  question  has  been  presented  and  dis- 
cussed in  many  cases,  no  i*eal  advantage  is  to  be  derived  from  citing 
and  comparing  them,  be(5ause  in  each  case  the  application  of  the 
established  rule  must  depend  upon  the  particular  provisions  of  the 
will  under  examination. 

Mrs.  Munroe's  will  gives  all  of  her  estate,  real  and  personal,  to 
plaintiffs,  as  trustees,  with  instructions  to  divide  the  same  into  as 
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many  equal  portions  or  parts  as  there  may  be  children  of  hers  living 
at  her  decease,  or  who,  having  predeceased  her,  sliall  have  left  law- 
f nl  issue  remaining  at  the  time  of  lier  decease,  setting  apart  for  such 
issue  of  each  child  so  deceased  the  share  or  shares  to  which  its  or 
their  parents  would  liave  been  entitled  if  living.  The  disposition  of 
the  several  shares  by  the  trustees  is  thus  provided  for :  **  That  they 
shall  j!>ay  aver  to  each  of  my  sons,  other  than  my  son  John  Munroe, 
his  part  or  portion  to  be  held  in  each  case  by  him,  his  heirs,  execu- 
tors, administrators  and  assigns  to  his  and  their  use  and  behoof 
forever." 

^^  The  part  or  portion  of  mj&Bid  Bon  John  Munroe,  my  trustees 
under  this  my  will  shall  hold  and  manage  in  such  manner  as  they 
shall  judge  beneficial  for  him     *     *     *. 

"  The  portions  or  parts  of  such  sums  set  apart  for  the  use  and  bene- 
fit of  my  daughters,  my  trustees  under  this  my  will  shall  hold  and 
manage  in  such  manner  as  they  shall  judge  beneficial  for  my  said 
daughters.  *  •  *  *  And  upon  the  death  of  each  of  my  said  daugh- 
ters my  said  trustees  shaU  pay  over  in  each  case  the  portion  or  part 
of  said  fund  then  held  by  them  for  the  benefit  of  such  daughter 
so  dying  to  such  person  or  persons  as  my  said  daughter  so  dying 
may  by  her  last  will  and  testament  in  writing  direct  and  appoint  to 
receive  the  same,  and  in  case  of  failure  of  any  daughter  so  to  direct 
and  appoint,  then  my  said  trustees  shall  pat/  over  such  portion  or 
part  of  said  fund  held  by  them     *     *     *.'' 

In  case  of  issue  of  testatrix's  children  who  predecease  her,  the 
direction  is  that  when  such  issue  shall  arrive  at  the  age  of  twenty- 
one  years  the  trustees  "shall  pay  over  to  such  grandchild  its 
proportion  of  all  the  fund  held  by  my  trustees  in  trust  for  the 
benefit  of  such  lawful  issue  so  surviving  at  said  age." 

Finally,  in  the  4th  clause  of  the  will  is  to  be  found  this  signifi- 
cant paragraph :  "  Upon  all  sales  which  may  be  made  by  me  {sic) 
trustees  I  will  and  declare  that  the  receipts  of  my  trustees  shall  exempt 
the  purchaser  or  purchasers  from  being  answerable  for  the  misappli- 
cation or  non-application  of  the  purchase  money,  or  being  concerned 
to  see  the  application  thereof." 

An  examination  and  analysis  of  the  will  discloses,  as  the  clear, 
controlling  scheme  adopted  by  the  testator,  that  the  estate  shall  be 
divided  into  separate   parts  or  portions,  one  for  each  child,  and 
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throughout  the  instrument  she  uses  words  wliich  are  aptlj  used  if 
her  intention  is  found  to  be  that  her  estate  shall  be  converted  IdU) 
money,  but  are  in  many  instances  quite  inconsistent  with  the  idea 
tliat  any  part  of  it  should  be  retained  iu  tha  form  of  real  estate. 
Where  she  provides  that*  certain  of  her  sons  shall  take  their  shares 
outright  her  direction  is  that  her  trustees  shall  "  pay  over"  to  each 
sou  his  part  or  portion.  These  words  are  peculiarly  applicable 
where  the  subject  of  transfer  is  money,  and  would  be  entirely  inap- 
plicable to  a  transfer  or  conveyance  of  real  estate.  So  in  case  of  a 
daughter  who  dies  the  direction  is  that  the  trustees  shall  "  pay  over" 
the  portion  or  part  of  said  "  fund  "  then  held  by  them  for  tlie  benefit 
of  tlie  daugliter,  and  a  similar  provision  is  made  with  respect  to 
grandchildren,  to  whom,  on  the  attainment  of  their  majority,  are  to 
be  "  paid  over  "  their  respective  proportions  of  ''  all  the  fund  "  then 
held  by  the  trustees  for  their  benefit. 

It  is  thus  found  that  throughout  tlie  entire  will  the  part  or  por- 
tion allotted  to  a  beneficiary  is  designated  as  a  "fund,"  and  when- 
ever the  trustees  are  to  transfer  any  part  of  the  estate  to  a  beneficiary 
the  invariable  mandate  is  to  "  pay  over."  The  will  is  conventional 
in  form,  is  couched  in  well-chosen  language,  and  seems  to  bean 
instrument  to  which  may  well  be  applied  that  rule  of  testamentary 
construction  which  requires  that  words  shall  be  taken  in  their  primary 
and  customary  sense.  A  "fund,"  as  generally  understood  and 
defined,  means  a  sum  of  money,  and  a3  has  already  been  said  we 
commonly  use  the  words  "pay  over"  with  reference  to  money,  and 
never  as  the  equivalent  of  the  conveyance  or  transfer  of  real  estate,. 
Wo  thus  find  that  the  will  uniformly  uses  words  which  are  applica- 
ble to  money,  and  seldom  or  never  uses  words  which  are  applicable 
to  the  transfer  of  real  estate.  The  conclusion  is  irresistible  that  it 
was  the  intention  of  the  testatrix  that  her  estate  should  be  converted 
into  money,  or  its  equivalent  in  personal  property,  and  that  it  was 
no  part  of  her  intention  that  so  much  of  her  estate  as  consisted  of 
real  estate  should  be  retained  as  such. 

It  follows  that  to  carry  out  this  intention  the  real  estate  must  be 
sold,  and  an  implied  power  of  sale,  therefore,  rests  in  the  trustees. 
We  do  not  consider  that  the  existence  of  this  implied  power  is 
involved  in  any  such  doubt  as  would  impose  upon  a  purchaser  a 
clouded  title,  or  one  which  is  unmarketable. 
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The  plaintiffs  are  entitled  to  judgment  that  the  defendant  perform 
his  contract  of  purchase. 

Patteeson,  p.  J.,  McLaughlin,  Houghton  and  Lambebt,  JJ., 
concnrred. 

Judgment  ordered  for  plaintiffs.     Settle  order  on  notice. 


Abraham  Eltebman,  Appellant,  v,  Jaoob  Hyman,  Bespondent. 

First  Department,  February  8,  1907. 

Practioe  —  case  on  appeal — requests  to  find  not  part  of  judgaeoLt  roll. 

In  trials  by  the  court  or  before  a  referee,  the  formal  decision  directing  a  judg- 
ment must  contain  every  finding  of  fact  made  by  the  Justice  or  referee,  and 
no  fact  not  thus  incorporated  in  the  decision  forms  any' part  of  the  judgment 
Toll  or  the  case  on  appeal,  or  can  be  considered  for  any  purpose  by  the  appel- 
late court.  A  party  has  no  right  to  incorporate  in  a  judgment  roll  or  case  on 
appeal  his  requests  to  find  submitted  to  Ihe  court  or  referee  under  section  1028 
of  the  Code  of  Civil  Procedure,  unless  the  court  refuses  to  find,  in  which  case 
the  requests  refused  may  be  inserted  in  the  appeal  book,  unless  incorporated 
in  the  decision. 

The  practice  of  incorporating  the  requests  to  find  is  without  authority  and  is 
discountenanced.  Propositions  which  are  found  should  be  inserted  in  the 
decision,  and  if  by  inadvertence  they  are  omitted,  the  decision  should  be  reset- 
tled so  as  to  embrace  them,  and  a  defeated  party  wishing  to  take  advantage 
upon  appeal  of  a  finding  so  made  must  see  to  it  that  the  finding  is  properly 
incorporated  in  the  decision. 

It  follows  that  an  appellant  can  take  no  advantage  of  any  supposed  inconsist- 
encies between  the  facts  as  found  at  his  request  and  those  appearing  in  the 
formal  decision. 

Appeal  by  the  plaintiff,  Abraham  Elterman,  from  a  judgment  of 
the  Snpreme  Court  in  favor  of  the  defendant,  entered  in  the  offico 
of  tlie  clerk  of  the  eonnty  of  New  York  on  the  Ist  day  of  Feb- 
mary,  1906,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  dismissing  the  complaint  upon  the 
merits. 

Edward  W.  S.  Johnstoriy  for  the  appellant. 

Isidor  Wasservoffelj  for  the  respondent. 


Digitized  by  VjOOQ IC 


520  Eltbrman  V,  Hyman. 


First  Department,  February.  1907.  [Vol.  117. 

Scott,  J. : 

The  plaintiff  sues  to  recover  an  amount  of  money  paid  by  liim 
njjon  a  contract  for  the  purchase  of  real  estate,  and  his  expenses 
incurred  in  examining  the  title,  and  to  establisli  a  lien  therefor. 
The  court  below  has  found  the  objections  to  the  title  to  be  unsub- 
stantial, and  insufficient  to  warmnt  the  plaintiff's  refusal  to  com- 
plete the  contract,  and  upon  the  findings  of  fact  embraced  in  the 
decision,  all  of  which  find  support  in  the  evidence,  we  conclude  that 
the  judgment  below  dismissing  the  complaint  was  right  and  should 
be  affirmed. 

It  would  be  unnecessary  to  say  more  were  it  not  for  tlie  fact  that 
tlie  case  presents,  in  an  extreme  form,  a  method  of  making  up  the 
judgment  roll  and  appeal  book  which  is  not  uncommon,  and  yet  is 
entirely  unauthorized  by  the  Code  of  Civil  Procedure  or  by  the 
rules  of  the  court. 

The  appellant  calls  our  attention  to  certain  findings  of  fact  wliich, 
as  he  asserts,  are  inconsistent  with  each  otiier,  and  invokes  the  well- 
established  rule  tliat  where  there  are  conflicting  findings  the  appel- 
lant is  entitled  to  the  one  most  favorable  to  himself.  The  judgment 
is  based  upon  a  written  decision  signed  by  the  justice  who  tried  the 
case,  and  containing  findings  of  fact  and  conclusions  of  law. 

We  find  no  inconsistent  findings  in  this  decision.  We  do  find, 
however,  in  the  appeal  book,  and  apparently  bound  up  as  a  part  of 
the  judgment  roll,  a  paper  entitled  "Plaintiff's  requests  to  find," 
and  containing  a  request  to  the  justice  to  find  thirty-six  distinct 
statements  of  fact,  some  of  which  are  marked  "found"  and  w>me 
of  which  are  marked  "  refused."  The  inconsistencies  upon  which 
appellant  relies  are  siiid  to  be  between  certain  of  these  propositions 
thus  marked  "  found,"  but  not  embraced  in  the  signed  decision,  and 
other  findings  of  fact  which  are  embraced  in  the  formal,  signed 
decision. 

We  assume,  although  the  fact  does  not  clearly  appear,  that  the 
words  "  found  "  and  "  refused  "  indicate  the  disposition  made  by  the 
justice  of  the  requests  presented  to  him.  Section  1022  of  the  Code 
of  Civil  Procedure  provides  that :  "  The  decision  of  the  court  or 
the  report  of  a  referee  upon  the  trial  of  the  whole  issues  of  fact 
must  state  separately  the  facts  found  and  the  conclusions  of  law, 
and  direct  the  judgment  to  be  entered  thereon,  which  decision  so 
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filed  shall  form  part  of  the  jndgmeiit  roll."  Section  1023  provides 
as  follaws :  "  Before  the  cause  is  finally  siibnntted  to  the  conrt  or  the 
referee,  or  within  such  time  afterwards,  and  hefore  the  decision  or 
report  is  renderedy  as  the  court  or  referee  allows,  the  attorney  for 
either  party  may  submit  in  writing  a  statement  of  the  facts  which  he 
deems  established  by  the  evidence  and  of  the  rulings  upon  questions 
of  law  which  he  desires  the  court  or  the  referee  to  make.  *  *  *  At 
or  hefore  the  time  when  the  decision  or  report  is  rendered,  the  court 
or  the  referee  must  note  in  the  margin  of  the  statement  the  manner  in 
which  each  proposition  has  been  disposed  of,  and  must  either  file  or 
return  to  the  attorney  the  statement  thus  noted  ;  but  an  omission 
so  to  do  does  not  affect  the  validity  of  the  decision  or  report.  An 
exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to  find 
any  request  thus  submitted." 

The  plain  meaning  of  the  Code  is  that  the  formal  decision  direct- 
ing the  judgment  to  be  entered  must  contain  every  finding  of  fact 
made  hy  the  justice,  and  that  no  fact  not  thus  incorporated  in  tlie 
decision  forms  any  part  of  the  judgment  roll,  or  case  on  appeal,  or 
can  be  considered  for  any  purpose  by  the  appellate  courts.  No 
party  has  the  right  to  present  propositions  after  the  cause  has  been 
finally  submitted  to  the  justice,  unless  his  time  to  do  so  has  been 
expressly  extended,  and  in  any  event  such  propositions  must  be 
submitted  before  the  decision,  for  it  is  expressly  required  that  they 
shall  be  passed  upon  at  or  before  the  decision  is  rendered,  and  not 
afterwards.  Being  so  presented  and  passed  upon,  these  proposi- 
tions which  are  found  should  be  inserted  in  the  decision,  and  if,  by 
inadvertence,  they  are  omitted  therefrom  the  decision  should  be 
resettled  so  as  to  embrace  them,  and  if  the  defeated  party  wishes  to 
take  any  advantage  upon  appeal  of  a  finding  so  made  it  is  incum- 
bent upon  him  to  see  to  it  that  the  finding  is  properly  incorporated 
in  the  decision.  It  is  only  to  a  refusal  to  find  that  an  exception  lies, 
and  it  is  only  these  requests  which  are  refused  which  have  any 
proper  place  in  the  appeal  book,  unless  incorporated  into  the  deci- 
sion. Although  this  plain  and  obvious  requirement  of  the  Code  of 
Civil  Procedure  is  seemingly  often  overlooked,  attention  has  fre- 
quently been  called  to  it  by  appellate  courts.  {Schtdtheis  v. 
Mclnemy,  27  Abb.  N.  C.  193 ;  ]!^ohis  v.  Pollock,  53  Hun,  441 ; 
(TBrien  v.  BufcUo  Traction  Co.,  31  App.  Div.  632;  affd.,  165 
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N.  Y.  637;  Hudson  dk  Manhattan  Ji,  R.  Co.  v.  Jackson^  115 
App.  Div.  168.)  In  O^Brien  v.  Buffalo  Traetiofi  Co.  {supra)  tlie 
precise  qnestion  arose  which  is  presented  bj  the  appellant  here,  and 
the  court  said  :  "  If  it  Ire  urged  that  this  conclnsion  is  contrary  to  the 
second  finding  of  fact  not  embraced  within  the  signed  decision  of 
the  conrt,  but  found  upon  the  request  of  the  plaintiff  and  stated 
outside  of  the  decision,  it  mnst  be  answered  that  since  the  amend- 
ment of  tlie  Code  of  Civil  Procedure  in  1894  (Chap.  686,  Laws  of 
1894^)  a  trial  court  or  referee  is  without  power  to  find  facts  not 
embraced  witliin  the  decision  signed,  and  in  case  a  court  or  referee 
assumes  to  find  and  state  facts  outside  of  the  signed  dedsion 
which  are  inconsistent  with  the  facts  admitted  in  the  pleadings  and 
those  found  in  the  signed  decision,  tlie  facts  found  and  stated 
outside  of  the  signed  decision  will  be  disr^arded  on  appeal."  In 
Ilvdson  dk  Manhatta/n  B.  B.  Co.  v.  Jackson  (suj^ra)  we  held  very 
reeently  that  the  report  of  a  referee  should  be  retomed  to  him  to 
include  in  his  report  findings  of  fact  made  at  the  request  of  a  party, 
but  not  included  in  the  report.  It  follows  that  upon  the  record 
before  us  the  appellant  can  take  no  advantage  of  any  supposed 
inconsistency  between  the  facts  as  found  and  embraced  in  the  formal 
signed  decision  and  those  found  at  his  request  but  not  inoorporated 
into  the  decision. 

The  judgment  must  be  aflirmed,  with  costs. 

Patterson,  P.  J.,  McLaughlin,  Houghton  and  Lambert,  JJ., 
concurred. 

Judgment  affirmed,  with  costs.     Order  filed. 


«See  Uws  of  1894,  chap.  68a— [Bsp, 
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[n  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Charles 
Rubens  (Also  Known  as  Samuel  Woog),  Deceased,  as  a  Will  of 
Real  and  Personal  Property. 

Henry  R.  Ickei^eimer,  as  Execntor,  etc.,  of  Charles  Rubens, 
Deceased,  Appellaat;  Maurice  Dreyfus  and  Others, 
Respondents. 

First  Department,  February  8,  1907. 

Practice  —  Surrogate's  Court— ixiiex^   leave  to  amend  petition   asking 
probate  of  will  shou\d  be  granted. 

The  modern  tendency  is  to  afford  litigants  every  reasonable  oppoi'tunlty,  if  sea- 
sonable application  be  made,  to  put  their  pleading  in  such  form  as  they  con- 
sider will  best  present  their  contention  as  to  the  question  at  issue.  This 
prsctice  tends  to  promote  the  ends  of  justice  and  to  prevent  technical  anc) 
inadvertent  errors. 

Hence,  if  a  petition  for  a  probate  of  a  will  alleges  that  the  deceased  was  a  resi- 
dent of  France  and  died  leaving  assets  in  this  State,  and  the  probate  is  con- 
tested upon  the  ground  that  the  will  was  not  executed  according  to  the  laws 
of  France,  the  petitioner  should  be  allowed  to  amend  his  petition  to  allege 
that  the  testator  was  a  resident  of  this  State  temporarily  residing  abroad. 

Appeal  by  Henry  R.  Ickelheimer,  as  executor,  etc.,  of  Charles 
Rabens,  deceased,  from  an  order  of  the  Surrogate's  Court  of  the 
county  of  New  York,  entered  in  said  Surrogate's  Court  on  the  24th 
day  of  December,  1906,  denying  the  appellant's  application  for 
leave  to  amend  the  petition  filed  lierein. 

Paul  Fuller^  for  the  appellant. 

J.  Woolsey  Shepard^  for  tlie  respondents. 

Delo8  McCurdy^  for  Jennie  King  and  Marie  H.  Seeligman, 
legatees. 

SooTT,  J. : 

The  petitioner  appellant,  being  one  of  the  executors  named  in  a 
paper  purporting  to  be  the  will  of  Charles  Rubens,  deceased,  filed 
in  the  surrogate's  oflSce  on  July  19,  1906,  a  petition  asking  that 
said  paper  be  admitted  to  probate  as  the  lost  will  and  testament  of 
said  Rubens.  The  petition  contained  the  following  allegation : 
"  That  the  said  deceased  was  at  the  time  of  his  death  a  resident  of 
the  city  of  Paris,  France,  and  departed  this  life  in  said  city  of 
Paris,  France,  on  the  1st  day  of  June,  1906,  leaving  assets  within 
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the  State  and  county  of  New  York."  A  nnmber  of  the  next  of 
kin  have  tiled  objections  to  the  probate,  alleging,  among  other 
things,  that  the  deceased,  at  the  time  he  executed  the  alleged  will, 
was  a  resident  of  and  domiciled  in  the  city  of  Paris,  France,  and 
that  the  said  alleged  will  was  not  executed  according  to  the  laws  of 
the  said  deceased's  residence,  to  wit,  the  Republic  of  France,  and 
hence  that  the  surrogate  has  no  jurisdiction  to  entertain  the  pro- 
ceeding for  the  probate  of  said  will  or  to  admit  it  to  probate.  Said 
objectors  seem  to  be  disposed  to  urge,  if  we  may  judge  from  their 
briefs,  that  this  particular  objection  is  sought  to  be  established  by 
the  statement  quoted  above  from  the  petition.  The  petitioner  now 
seeks  to  amend  his  petition  by  alleging,  in  place  of  the  allegation 
quoted  above,  the  following :  ^^  That  the  said  deceased  departed  tliifi 
life  on  the  1st  day  of  June,  1906,  at  the  city  of  Paris,  France,  where 
he  then  was  and  had  for  many  years  previous  to  his  said  death, 
been  a  sojourner  or  temporary  resident,  leaving  assets  within  the 
State  and  county  of  New  York.  That  he  was  at  the  time  of  his 
death  a  citizen  of  the  United  States,  and  a  domiciled  resident  of 
the  city  and.county  of  New  York." 

The  surrogate  denied  the  motion  for  the  amendment  of  the  petition. 

We  are  of  the  opinion  that  the  motion  should  have  been  granted. 
The  modern  tendency  has  been  to  afford  litigants  every  reasonable 
opportunity,  if  seasonable  application  be  made,  to  put  their  plead- 
ings into  such  form  as  they  consider  will  best  present  their  conten- 
tion as  to  the  questions  at  issue.  This  practice  tends  to  promote 
the  ends  of  justice  and  to  prevent  the  doing  of  injustice  through 
technical  or  inadvertent  errors  of  pleading.  If  the  petitioner, 
through  inadvertence  or  mistake,  failed  to  present  the  facts  con- 
cerning the  residence  and  the  domicile  of  the  deceased,  as  they  really 
are,  and  should  thereby  be  considered  as  having  made  an  admiesion 
fatal  to  the  granting  of  his  petition,  most  grave  injustice  might  be 
wi'ought,  not  alone  to  him  but  to  the  legatees  named  in  the  will, 
who  are  certainly  not  chargeable  with  any  erroneous  statement 
which  may  have  crept  into  the  petition.  On  the  other  hand,  no 
injustice  whatever  can  result  to  any  one,  legatee  or  contestant,  if 
the  petitioner  be  allowed  to  so  frame  his  petition  that  the  actual 
facts  of  the  case,  whatever  they  may  be,  may  be  elucidated  and  laid 
before  the  surrogate  for  his  consideration. 
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The  order  mnst,  therefore,  be  reversed  and  the  motion  granted, 
witii  ten  dollars  costs  end  disbnrsements  in  this  court  payable  ont 
of  the  estate. 

Patterson,  P.  J.,  Ingraham,  Laughlin  and  Clarke,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbnrsements  payable 
out  of  tlie  estate,  and  motion  granted.     Order  filed. 


Samuel  Ludlow,  Jr.,  "Respondent,  v.  Rignal  D.  Woodward, 

Api>ellant. 

First  Department,  February  8,  1907. 

Bills  and  notes — pleading  —  answer  not  stating  defense. 

When  it  is  conceded  that  a  promissory  note  made  by  the  defendant  was  indorsed 
by  the  payee  to  a  bank  for  value  before  maturity,  and  that  the  latter  was 
holder  in  due  course,  it  is  no  answer  to  allege  that  the  transferee  of  the  bank 
18  not  a  bona  fids  owner  and  holder  of  the  note,  and  that  the  note,  after  maturity 
and  payment,  was  delivered  by  the  bank  for  no  value,  and  that  the  plaintiff  is 
maintaining  the  action  for  the  benefit  of  the  original  payee,  and  is  not  the  real 
party  in  interest. 

Such  allegations  are  mere  conclusions  of  law,  and  the  answer  does  not  comply 
yrith  section  500  of  the  Code  of  Civil  Procedure,  which  requires  new  matter 
constituting  a  defense  or  counterclaim  to  be  stated  in  ordinary  and  conoise 
language,  without  repetition.  Allegations  of  conclusions  of  law  do  not  ful- 
fill this  requirement. 

The  allegation  that  the  note  was  transferred  to  the  plaintiff  "  after  maturity  and 
payment "  docs  not  state  facts  showing  payment. 

Nor  is  the  allegation  that  the  transfer  was  without  consideration  a  defense,  for  a 
bolder  may  transfer  negotiable  paper  without  consideration,  and  the  transferee 
stands  in  the  slioes  of  the  transferrer. 

Patterson,  P.  J.,  and  Houghton,  J.,  dissented. 

Appeal  by  the  defendant,  Rignal  D.  Woodward,  from  an  inter- 
locntory  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  'the  office  of  the  clerk  of  the  county  of  New  York  on 
the  9tli  day  of  October,  1906,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  tlie  New  York  Special  Term,  sustaining  the 
plaintifTs  demurrer  to  the  first  defense  in  the  amended  answer. 
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W.  K  Kisselhurgh^  «/r.,  for  the  appellant. 
David  T.  DaviSy  for  the  respoudent. 

Lambert,  J. : 

The  defendant  has,  on  two  previous  occasions,  answered  the 
plaintiff's  complaint,  and  the  plaintiff  demurs  to  this  third  effort  to 
set  up  a  defense  to  the  canse  of  action  alleged  in  the  Complaint 
The  action  is  brought  on  a  promissory  note  made  by  the  defendant 
to  the  order  of  one  McCnaig,  which  note  was  indorsed  to  the  Sov- 
ereign Bank  of  Canada  for  value  before  maturity.  This  much  is 
conceded,  and  the  bank  thus  became  the  owner  in  due  coarse  of 
business,  and  the  note  was  unquestionably  a  valid  obligation  in  the 
hands  of  the  bank,  regardless  of  equities  between  the  maker  and 
McCuaig.  The  answer  alleges  that  the  "defendant  is  informed 
and  believes  that  the  said  Samuel  Ludlow,  Jr.,  the  plaintiff  iu  tlie 
above-entitled  action,  is  not  a  hofia  jide  owner  and  holder  of  said 
note,  the  subject  of  this  action  ;  that  the  said  note  after  nmtnrity 
and  payment  was  delivered  to  the  plaintiff  by  the  Sovereign  Bank  of 
Canada  for  no  value,  and  that  the  said  plaintiff  is  maintaining  this 
action  for  the  benefit  of  said  McCuaig,  and  is  not  the  real  party  in 
interest." 

The  all^ation  that  the  plaintiff  "  is  not  a  hona  fide  owner  and 
holder  of  said  note,"  is  clearly  a  conclusion  of  law  not  admitted  by 
the  demurrer,  and  the  further  allegation  "that  the  said  plaintiff  is 
maintaining  this  action  for  the  benefit  of  said  McCnaig,  and  is  not 
the  real  party  in  interest,"  is  subject  to  the  same  comment. 
\Ticdfth  Ward  Bank  v.  Brooks,  63  App.  Div.  220.)  The  Code 
of  Civil  Procedure  requires  (§  500)  tliat  the  answer  must  eontain  a 
^'statement  of  any  new  matter  constituting  a  defense  or  counter- 
claim, in  onlinary  and  concise  language  without  repetition,"  and  the 
mere  affirmative  allegation  of  conclusions  of  law  does  not  meet  this 
rerjuirement.  And  the  very  vague  and  indefinite  allegation  "  that 
the  said  note  after  maturity  and  payment  was  delivered  to  the  plain- 
tiff by  the  Sovereign  Bank  of  Canada  for  no  value,"  is  not  stating 
new  matter  constituting  a  defense  in  that  "  ordinary  and  concise 
language''^  which  common  fairness  and  good  pleading  demand. 
There  iv^  no  alle«r^tion  as  to  who  made  the  payment,  or  that  any  one 
in  fact  m:»vle  a  pavment,  and  the  fact  that  the  note  may  have  been 
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transferred  to  the  plaintiff,  without  consideration,  by  the  bank  which 
had  come  into  poseeesion  of  the  same  in  due  course,  is  not  a  defense 
to  tliiB  action,  in  the  absence  of  some  allegation  that  the  plaintiff 
was  a  party  to  the  alleged  fraudulent  inception  of  the  note.  The 
bank,  as  the  owner  and  holder  of  the  note  in  due  course,  as  between 
tlie  plaintiff  and  defendant,  had  a  perfect  right  to  transfer  the  same 
without  consideratioii ;  the  plaintiff  merely  stands  in  the  shoes  of 
the  Sovereign  Bank  of  Canada,  and  the  latter  concededly  came  into 
possession  of  the  note  in  sitch  a  manner  as  to  be  relieved  of  the 
equities  between  the  maker  of  the  note  and  McCuaig. 

The  interlocutory  judgment  appealed  from  should  be  affirmed, 
with  costs. 

McLaughlin  and  Soott,  JJ.,  concurred  ;    Patterson,  P.  J.,  and 
Houghton,  J.,  dissented. 

Judgment  affirmed,  with  costs.     Order  filed. 


WiLUAM  A.  liiLLiKBN,   Respondent,  v.  Napoleon    B.   Dotson, 

Appellant. 

First  Department,  February  15,  1907. 

Evidence  — judicial  notice  —  Federal  statute  organizing  courts  of  District 
of  Oolumbia — defective  record  of  Judgment  of  foreign  court  corrected 
on  appeal 

Although  in  an  action  upon  a  judgment  of  a  foreign  court,  the  record  of  the 
judgment  was  not  authenticated  in  the  manner  required  by  the  Code  of  Civil 
Procedure  to  be  read  in  evidence,  the  defect  may  be  remedied  by  the  presea- 
tation  of  a  duly  authenticated  record  in  the  appellate  court. 

The  act  ofthe  Congress  of  the  United  States  (13  U.  8.  Stat,  at  Large,  762,  chap.  91) 
organizing  the  courts  of  the  District  of  Columbia  is  a  public  act  of  wliich  the 
courts  of  this  State  will  take  judicial  notice,  and  the  same  may  be  read  in  evi- 
dence without  the  proof  required  in  the  case  of  laws  of  a  foreign  jurisdiction. 

Such  act  passed  under  the  authorization  of  subdivision  17  of  section  8  of  article 
1  of  the  United  States  Constitution  is  the  supreme  law  of  the  land. 

(Per  Lambsht  and  McLaughlin,  JJ.):  Although  it  is  beyond  question  that  our 
courts  will  take  judicial  notice  of  said  act,  when  in  an  action  upon  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia  the  record  is  put  in  evidence, 
the  jurisdiction  of  the  court  is  presumed  in  the  absence  of  proof  to  the  contrary 
and  the  plaintiff  is  entitled  to  judgment. 
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Appeal  by  the  defendant,  if apoleon  B.  Dotson,  from  a  judgment 
of  tlie  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  19th  day  of  May, 
1906,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term,  and  also  from  an  order 
bearing  date  the  21st  day  of  May,  1906,  and  entered  in  said  clerk's 
office,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

H,  Burn/uifn  Moffat^  for  the  appellant. 

Francis  I.  Osborne^  for  the  respondent. 

Patterson,  P.  J. : 

On  the  10th  of  November,  1905,  this  plaintiff  recovered  a  judg- 
ment against  the  defendant  herein  in  the  Supreme  Court  of  the 
District  of  Columbia,  and  such  judgment  remaining  wholly  unpaid, 
this  action  was  brought  upon  it  in  the  month  of  March,  1906.  On 
the  trial  of  the  present  action  a  document  purporting  to  be  a  duly 
authenticated  copy  of  tlie  record  of  the  judgment  of  the  Supreme 
Court  of  the  District  of  Columbia  was  offered  in  evidence,  over  tlie 
objection  and  exception  of  the  defendant.  It  was  also  contended 
at  the  trial  that  the  jurisdiction  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  to  render  the  judgment  upon  which  this  actioQ 
is  based  was  not  establislied.  Tlie  trial  justice  directed  a  verdict 
for  the  plaintiff,  and  from  the  judgment  entered  thereon,  and  from 
an  order  denying  a  motion  for  a  new  trial,  the  defendant  appeals. 

The  only  reasons  urged  upon  this  appeal  for  a  reversal  of  the 
judgment  are  those  presented  to  and  considered  by  the  court  below, 
and  which  have  been  hereinabove  referred  to.  That  the  judgment 
record  was  not  authenticated  in  the  manner  required  by  tlie  pro- 
visions of  the  Code  of  Civil  Procedure  relating  to  the  authentication 
of  records  to  be  read  in  evidence  on  the  trial  of  actions  in  the  State 
of  New  York  was  conceded  on  the  argument ;  but  the  defect  pointed 
out  was  remedied,  and  a  duly  authenticated  record  was  presented 
on  the  argument  of  the  appeal.  That  an  appellate  court  may  allow 
the  production  of  such  a  record  in  support  of  a  judgment  is  well 
understood.  {Dunham  v.  Townnhend,  118  N.'Y.  281.)  Indeed, 
that  is  not  controverted  by  the  learned  counsel  for  the  appellant  hera 

The  only  remaining  matter  for  consideration  is  the  objection 


Digitized  by  LjOOQ IC 


MiLLIKBN  V.  DOTSON.  529 


App.  Div.]  First  De'^artmeut,  February,  1907. 

raised  to  the  jurisdiction  of  the  Supreme  Court  of  the  District  of 
Oolumbia.  On  the  trial  the  plaintiff  appeai-s  to  have  read  in  evi- 
dence certain  portions  of  the  act  of  the  Congress  of  the  United 
States,  chapter  91,  Acts  of  1863  (12  U.  S.  Stat,  at  Large,  p.  762), 
entitled  "An  act  to  reorganize  the  Courts  in  the  District  of  Colum- 
bia and  for  other  purposes."  It  is  claimed  that  this  statute  was 
norproperly  proven.  This  act  of  the  Congress  is  one  of  which 
oonrts  will  take  judicial  notice.  It  is  a  public  act.  It  relates  to 
tlie  establishment  of  a  judicial  system  for  the  District  of  Columbia. 
It  organizes  the  courts  of  tliat  district,  and  the  authority  of  tlie  Con- 
gress of  the  United  States  to  pass  it  is  conferred  by  the  Constitution 
of  the  United  States,  which  provides  in  subdivision  17  of  section  8 
of  article  1  that  the  Congress  shall  have  power  "  to  exercise  exclu- 
sive legislation  in  all  cases  whatsoever  over  sucii  District  (not  exceed- 
ing ten  miles  square)  as  may,  by  cession  of  particular  States,  and 
the  acceptance  of  Congress,  become  the  seat  of  government  of 
the  United  States."  The  court  will  take  judicial  notice  that  the 
District  of  Columbia  is  the  seat  of  government  of  the  United 
States,  made  so  in  pursuance  of  the  provision  of  the  Constitu- 
tion cited.  Congress  has  exchisive  authority  to  legislate  in  all 
matters  relating  to  that  district,  and  the  Constitution  and  the 
acts  of  the  Congress  passed  in  pursuance  thereof,  and  treaties  made 
nnd^:  the  authority  of  the  United  States,  are  the  supreme  law  of 
the  land.  The  act  of  Congress  of  1863,  organizing  and  establisliing 
the  courts  of  the  District  of  Columbia,  is  a  public  act,  for  the  reason 
that  the  judicial  system  of  the  District  of  Columbia  is  part  of  the 
organization  of  the  government  of  that  district.  The  Supreme  Court 
of  the  District  of  Columbia,  by  the  1st  section  of  the  act  of  1863,^ 
has  general  jurisdiction  in  law  and  equity.  An  act  of  the  Congress 
establishing  such  a  court,  to  whicii  all  persons  may  resort  who  have 
causes  arising  or  cognizable  within  the  territory  of  that  jurisdiction, 
is  as  much  a  public  act  as  is  any  statute  constituting  a  department 
of  government.  That  the  jurisdiction  may  be  exercised  locally  does 
not  detract  from  the  public  character  of  tiie  law  establishing  the 
court.  We  think  this  statute  is  one  of  which  the  court  will  take 
judicial  notice. 

The   judgment  and  order  appealed   from  should  be  affirmed, 
without  costs. 

Afp.  Div.— Vol.  CXVII.        34 
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Houghton  and  Soorr,  JJ.,  concarred. 

Lambebt,  J. : 

The  plaintiff  brought  this  action  upon  a  judgment  for  $25,000 
alleged  in  tlie  complaint  to  have  been  recovered  by  plaintiff  against 
tbe  defendant  in  the  Supreme  Court  of  the  District  of  Colombia. 
Upon  the  trial  defendant  moved  to  dismiss  the  complaint  at  the 
close  of  the  plaintiff's  evidence  on  the  ground  that  it  had  not  been 
established  that  tlie  Supreme  Court  of  the  District  of  Columbia  bad 
jurisdiction  of  the  person  and  of  the  subject-matter.  The  motion 
was  denied.  The  defendant  offered  no  evidence,  and  the  conrt 
directed  a  verdict  for  plaintiff.  From  the  judgment  therenpon 
entered  the  defendant  appeals. 

The  only  question  finally  submitted  to  this  court  was,  whether 
the  plaintiff  had  established  the  fact  of  jurisdiction  in  thcoonrt 
There  is  no  question  as  to  the  jurisdiction  of  the  person  ;  the  qnes- 
tion,  as  before  suggested,  is  whether  the  plaintiff,  by  introducing  in 
evidence  portions  of  an  act  of  Congress  of  March  3,  1863  (12  U.  S. 
Stat,  at  Large,  762,  chap.  91)  entitled  '^  An  act  to  reorganize  the 
Courts  in  tlie  District  of  Columbia  and  for  other  purposes,"  has 
established  the  fact  that  the  Supreme  Court  of  the  district  had  jaris- 
diction  of  the  action  in  which  the  plaintiff  secured  his  jndgment. 
There  is  no  doubt,  and  it  is  not  questioned,  that  the  portions  of  the 
act  set  forth  in  the  record  are  sufGcient  to  show  jurisdiction  of  the 
action ;  but  the  method  of  proving  the  provisions  of  the  statute  is 
questioned,  the  appellant  urging  that  as  the  act  of  Congress  is  that 
of  a  foreign  jurisdiction,  it  must  be  proved  in  a  manner  provided 
by  the  laws  of  New  York. 

We  reach  the  conclusion  that  the  questions  relating  to  the  proof 
are  not  material ;  that  the  courts  of  this  State  may  properly  take, 
and  it  is  their  duty  to  take,  judicial  notice  of  the  jurisdiction  of  the 
Supreme  Court  of  the  District  of  Columbia,  as  provided  in  the 
United  States  statutes.  Section  8  of  article  1  of  the  Constitution 
of  the  United  States  provides  that  "The  Congress  shall  have 
power :  *  *  *  17,  To  exercise  exclusive  legislation  in  all  cases 
whatsoever  over  such  District  (not  exceeding  ten  miles  square) 
as  may,  by  cession  of  particular  States  and  the  acceptance  of  Con- 
gress, become  the  seat  of  government  of  the  United  States; "  and  as 
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said  by  Mr.  Chief  Justice  Marshall  in  United  States  v.  Bevans  (3 
Wheat.  388),  "  the  power  of  exclusive  legislation  is  jurisdiction." 
Congress,  as  the  legislative  power  of  "  We  the  people  of  the  United 
States "  (Preamble  to  the  Constitution),  is  given  the  exclusive 
power  to  make  laws  respecting  the  District  of  Columbia,  which 
has  become  the  seat  of  the  Federal  government ;  and  section  2  of 
article  6  of  the  Constitution  of  tlie  United  States  provides  that 
"  This  Constitution  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance 'thereof  *  *  *  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every  State  shall  be 
bound  thereby,  anything  in  the  Constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding."  The  very  first  act  of 
every  judicial  officer  in  this  State  is  to  take  an  oath  to  support 
the  Constitution  of  the  United  States  (U.  S.  Const,  art.  6,  §  3 ;  N.  Y. 
Const,  art.  13,  §  1),  and  when  the  Constitution  of  the  United  States, 
as  has  been  seen,  gives  exclusive  legislative  power  to  the  Congress 
in  respect  to  the  District  of  Columbia,  and  makes  the  laws  which 
shall  be  made  in  pursuance  thereof  the  supreme  law  of  the  land, 
and  imposes  the  duty  upon  the  judges  in  every  State  of  giving  force 
to  them,  it  is  idle  to  say  that  we  cannot  take  judicial  notice  of  the 
enactments  made  in  pursuance  of  this  constitutional  power.  The 
legislative  power  of  the  nation  is  concentered  in  the  District 
of  Columbia ;  the  Congress  has  all  the  powers  of  a  State  Legislature 
with  reference  to  the  creation  of  courts  within  the  territory  thus 
set  apart  as  the  seat  of  government.  "It  is,"  to  quote  the  language 
of  Judge  Story  in  Martin  v.  Hunter^ %  Lessee  (1  Wheat.  328),  "  the 
voice  of  the  whole  American  people,  solemnly  declared,  in  establish- 
ing one  great  department  of  that  government,  which  was  in  many 
respects  national,  and  in  all  supreme."  For  the  purposes  of  legis- 
lation in  reference  to  the  District  of  Columbia  the  United  States 
is  but  a  single  State,  using  tliat  word  in  its  broadest  sense,  as  defined 
in  TaXbott  v.  Silver  Bow  County  (139  U.  S.  438,  444),  and  the 
Congress  is  the  legislative  power  of  that  State,  authorized  to  enact 
tlie  "  supreme  law  of  the  land,"  which  the  judges  in  all  the  States 
are  bound  to  know  and  enforce.  It  is  not  merely  the  supreme  law 
of  the  District  of  Columbia;  it  is  the  "supreme  law  of  the  land," 
80  declared  by  the  Constitution,  and  it  aflfects  more  or  less  every 
mtizen  of  the  United  States,  in  so  far  as  it  relates  to  the  creation  of 

Digitized  by  LjOOQ IC-* 


532  MiLLIKEN  V.  D0T8ON. 

First  Depanment,  February,  1907.  [Vol.  117. 

courtB  at  least,  for  it  insures  the  safety  and  tranquillity  of  the  seat 
of  the  national  government,  and  guarantees  to  individuals  witliin 
the  District  an  administration  of  justice  to  which  all  men  are  enti- 
tled. We  are  all  within  the  jurisdiction  of  the  "  supreme  law  of 
the  land,"  and  we  are  bound  to  recognize  and  apply  it  whenever  it 
affects  the  substantial  rights  of  parties  before  this  court.  The 
lower  courts  of  the  United  States,  as  well  as  the  Supreme  Court  on 
appeal  from  their  decisions,  take  judicial  notice  of  the  Constitution 
and  public  laws  of  each  State  of  the  Union  without  formal  proof  of 
the  same.  {Mills  v.  Green^  159  U.  S.  651,  657,  and  authorities  there 
cited.)  In  the  case  cited  the  court  went  much  further  and  took  jndi- 
cial  notice  of  political  facts  within  a  State.  Generally  speaking, 
judicial  notice  will  be  taken  by  all  the  courts  of  a  State  or  country  of 
the  public  statute  laws  enacted  by  the  law-making  body.  (17  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.],  928.)  We  have  shown  that  under 
the  Constitution  the  Congress  is  the  exclusive  law-making  body 
of  the  District  of  Columbia ;  that  it  is  in  the  exercise  of  the 
sovereign  power  of  the  people  of  the  United  States  in  creating 
a  Supreme  Court  for  that  District,  and  it,  therefore,  cannot  be 
fairly  questioned  that  such  an  act  is  a  public  act,  entitling  it  to  such 
notice.  It  has  been  held  that  it  is  sufficient  if  its  provisions  extend 
to  all  persons  within  described  territorial  limits,  or  of  a  particn- 
lar  locality.  (17  Am.  &  Eng.  Ency  .of  Law  [2d  ed.],  931 ;  Bum- 
ham  V.  WehsteVy  5  Mass.  266 ;  Ranch  v.  Comvionwealth^  78 
Penn.  St.  493.)  It  is  a  public  act  in  its  broadest  sense,  for  it 
relates  to  the  administration  of  justice  in  a  community  in  which  the 
people  of  the  United  States  have  a  particular  interest,  and  without 
which  there  would  be  no  safety  to  those  who  are  compelled  to 
transact  business  at  the  national  capital. 

But  if  it  were  not  entirely  clear  that  the  court  was  authorized  to 
take  judicial  notice  of  the  statute,  or  of  the  fact  of  the  existence  of 
the  Supreme  Court  of  the  District  of  Columbia,  we  are  of  the 
opinion  that  the  judgment  should  be  affirmed.  It  is  now  conceded 
that  there  is  a  properly  authenticated  certificate  of  the  record  of 
the  Supreme  Court  of  the  District  of  Columbia,  showing  the  judg- 
ment of  that  court  in  favor  of  the  plaintiff.  There  being  a  properly 
authenticated  record,  this  raises  the  presumption. of  jurisdiction. 
{Buff am  V.  StimpB(m,  5  Allen,  691,  59S;Bissdl  v.  Whe€la(^,ll 
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Cash.  277 ;  Knowlea  v.  Gaali-ght  <&  Coke  Co.,  19  Wall  58,  61 ; 
Hanley  v.  DonoghuCy  116  U.  S.  1,  5.)  In  the  case  last  cited  the 
court  says :  "  Congress,  in  the  execution  of  the  power  conferred 
npon  it  by  the  Constitution,  having  prescribed  tlie  mode  of  attesta- 
tion of  records  of  the  courts  of  one  State  to  entitle  thera  to  be 
proved  in  tlie  courts  of  another  State,  and  having  enacted  that 
records  so  authenticated  shall  have  such  faith  and  credit  in  every 
court  within  the  United  States  as  they  hav6  by  law  or  usage  in 
the  State  from  which  tliey  are  taken,  a  record  of  a  judgment  so 
authenticated  doubtless  proves  itself  without  further  evidence ; 
and  if  it  appears  upon  its  face  to  be  a  record  of  a  court  of  general 
jurisdiction,  tlic  jurisdiction  of  the  court  over  the  cause  and  the 
parties  is  to  be  presumed,  unless  disproved  by  extrinsic  evidence, 
or  by  the  record  itself." 

The  District  of  Columbia,  with  its  national  legislative  body,  is  a 
State  within  the  meaning  of  the  statute  providing  the  means  of 
authenticating  records  {Talbott  v.  Silver  Bow  County,  139  U.  S. 
438,  4:44),  and  the  plaintiff  having  placed  in  evidence  the  record 
of  the  Supreme  Court  of  the  District  of  Columbia,  and  it  appear- 
ing upon  the  face  of  tlie  record  that  that  court  is  a  court  of 
general  jurisdiction,  there  is  a  presumption  of  jurisdiction  which 
the  defendant  does  not  meet  by  proof  to  the  contrary.  {Bissell  v. 
Whedock,  mpra,  279.) 

Upon  the  trial  the  defendant  objected  to  the  suiRciency  of  the 
proof  offered  of  certification,  and  took  an  exception  to  its  admis- 
sion. That  was  one  of  the  grounds  urged  for  a  reversal.  The 
plaintiff,  upon  the  argument,  was  permitted  to  introduce  into  the 
record  a  proper  certificate.  This  was  essential  to  sustain  the  judg- 
ment, and  under  the  circumstances  costs  and  disbursements  should 
not  be  granted  to  either  party. 

The  judgment  and  order  appealed  from  are,  therefore,  affirmed, 
without  costs. 

McLaughlin,  J.,  concurred. 

Judgment  and  order  affirmed,  without  costs.     Order  filed. 
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Richard  F.  Outoault,  Respondent,  v.  New  York  Herald  Com- 
pany, Appellant. 

First  Department,  February  8,  1907. 

libel — criticism  of  newspaper  artist^ when  complaint   most  show 
actionable  meaning  of  words  by  innuenda 

When  an  artist  submits  his  work  to  the  public  no  one  is  answerable  for  fair 
comment  or  criticism  thereon. 

When  a  newspaper  illus^tor  who  has  published  a  series  of  comic  cariooos 
known  as  the  "Buster  Brown  Series"  is  charged  in  an  article  witb  haTing 
run  out  of  ideas,  and  it  is  stated  in  substance  that  the  popularity  of  the  series 
is  waning,  etc.,  the  publication  is  not  libelous  per  9e,  nor  does  it  attack  the 
author  in  his  general  capacity  or  reputation  as  an  artist,  and  a  complaint  for 
libel  thereon  is  subject  to  demurrer  unless  the  actionable  meaning  of  which  the 
words  are  capable  is  pointed  out  by  innuendo. 

Appeal  by  the  defendant,  the  New  York  Herald  Company,  from 
an  interlocutory  judgment  r>{  the  Supreme  Court  in  favor  of  the 
plaintiflF,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  15th  day  of  June,  1906,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Terra,  overruling 
the  defendant's  demurrer  to  the  complaint  made  upon  the  grounds 
that  the  complaint  fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Hohert  W.  Candler  of  counsel  {Jay  <&  Candler^  attorneys],  for 
the  appellant. 

MacDonald  De  Witt  of  counsel  [Arthur  A,  Brown^  attorney], 
for  the  respondent. 

Clarke,  J. : 

The  action  is  to  recover  damages  for  an  alleged  libel,  and  is  brought 
by  the  plaintiff  on  two  alleged  causes  of  action  predicated  upon  two 
articles  published  in  the  New  York  Herald,  The  complaint 
alleges  that  for  more  than  ten  years  tlie  plaintiff  was,  and  now  is 
an  artist  and  cartoonist  of  national  reputation  for  ingenuity  and 
skill  in  his  profession,  and  was  and  is  the  originator  of  the  series 
of  comic  pictures  entitled  "Buster  Brown  and  his  dog  Tige;" 
that  the  defendant  maliciously  composed  and  published  concerning 
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the  plaintiff  in  his  said  profession  the  following  false  and  defamatory 
matter,  viz. : 

"Buster  Brown's  Career. 

"  All  things  have  their  periods  of  growth,  flower  and  decay,  even 
the  subjects  chosen  by  writers  and  illustrators  contributing  to  the 
comic  section  of  the  Sunday  newspaper. 

"  Headers  of  the  HeraWs  European  edition  have  been  expressing 
dissatisfaction  with  recent  numbers  of  the  *  Buster  Brown '  pictures. 
'A  letter  to  the  editor  —  reproduced  in  a  special  cable  despatch  on 
another  page  —  explahis  to  the  grumbling  children  that  Mr.  Outcault 
has  evidently  ^  run  out  of  ideas '  and,  *  unlike  Mr.  Gibson,  is  not 
willing  to  attempt  something  new.' 

"  The  European  edition  has  provided  its  readers  with  the  new  and 
exceedingly  amusing  little  pet  *Nemo'  and  other  illustrated  fea- 
tures for  its  weekly  comic  section,  and  their  popularity  more  than 
compensates  for  the  waning  interest  in  ^  Buster  Brown.' " 

That  the  facts  stated  in  said  publication  were  wholly  false,  and 
that  by  reason  thereof  the  plaintiff  has  been  injured  in  his  reputa- 
tion and  in  his  good  name  and  credit  as  such  artist,  to  his  damage 
$50,000. 

For  the  second  cause  of  action,  that  the  defendant  maliciously 
composed  and  published  concerning  the  plaintiff  in  his  said  profession 
the  following  false  and  defamatory  matter : 

"  New  Features  Replace  Buster. 

**  Sere  and  yellow  leaf  period  arrives  and  the  Herald  adopts  more 
amusing  pets.  Compensate  in  interest.  Letter  to  European  edition 
says  Mr.  Outcault  has  evidently  run  out  of  ideas. 


"  Special  Cable  to  the  Herald. 
Herald  Bureau, 

No.  49  Avenue  De  L'Opera, 
Paris,  Sunday.) 

"  The  Herald's  European  edition  publishes  the  following :  Consid- 
erable dissatisfaction  li^s  been  expressed  by  readers  of  the  European 
edition  with  recent  numbers  of  *Bneter  Brown.'  The  following 
letter,  for  example,  has  been  received  and  published : 
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"  <  Hotel  Ix>rd  Byron, 

" '  No.  16  Kne  Lord  Byron, 

"'Paris,  ./a/i.  10,  1906. 
" '  To  the  Editor  of  the  Herald: 

"  *  What  is  the  matter  with  Buster  and  Tige,  children  ?     I  will  tell 

you.     Mr.  Ontcault  has  evidently  run  out  of  ideas  and  no  wonder! 

But,  unlike  Mr.  Gibson,  he  is  not  willing  to  attempt  something  new. 

*  The  Buster  and  his  Bath '  that  you  saw  in  the  Herald  last  Snnday 

was  one  of  the  first  of  the  Buster  Brown  series  and  appeared  in  the 

JV'ew  York  Herald  several  years  ago  when  Buster  was  still  somewhat 

raw  and  crude.     This  accounts  for  the  difference  that  puzzled  you. 

"'GEANNY.' 

"  Grumblers  do  not  appear  to  realize  that  the  sere  and  yellow  leaf 
period  must  arrive  for  Buster  as  well  as  for  all  things.  The  power 
of  the  European  edition  has  provided  its  readers  with  a  new  and 
exceedingly  amusing  pet,  *  Little  Nemo,'  whose  popularity  here  with 
young  and  old  alike  is  boundless. 

"  Indeed,  his  adventures  in  Slumberland,  the  latest  cataclysm  pro- 
voked by  Sammy  Sneeze,  and  the  agitated  existence  of  those  quaint 
little  creatures,  the  Tiny  Teds,  form  an  amazingly  popular  feature 
of  the  weekly  comic  section  of  the  European  edition  that  more  than 
compensates  for  the  waning  interest  of  Buster's  pranks." 

That  the  facts  stated  in  said  publication  were  wholly  false,  and 
that  by  reason  thereof  the  plaintiff  has  been  injured  in  his  reputa- 
tion and  in  his  good  name  and  credit  as  such  artist  to  his  damage  of 
$50,000. 

The  defendant'demurred  to  each  of  the  causes  of  action  set  forth 
upon  the  ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  learned  Special  Term  overruled  the 
demurrer,  and  from  the  judgment  entered  thereon  this  appeal  is  taken. 

In  neither  of  the  alleged  causes  of  action  is  there  an  innuendo 
which  explains  the  meaning  of  the  words  complained  of,  nor  is 
there  any  allegation  by  way  of  innuendo  which  points  to  a  libelous 
meaning. 

The  complaint  alleges  that  the  plaintiff  is  an  artist  and  cartoonist 
of  national  reputation  for  ingenuity  and  skill  in  his  profession,  and 
was  and  is  the  originator  of  a  series  of  comic  pictures  and  cartoons 
entitled  "  Buster  Brown  and  his  dog  Tige."     It  is  clear  that  when 
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an  artist  sublimits  his  work  to  the  public  such  work  is  subject  to 
criticism,  and  that  no  one  is  answerable  for  fair  comment  or  criti- 
cism thereon.  The  actor,  the  artist  and  the  author  submit  their 
professional  work  to  the  public,  and  thereby  appeal  to  the  public 
for  support  and  approval.  They  must  accept  with  equal  equanimity, 
praise  and  blame  so  long  as  the  comment  is  directed  at  the  work 
itself.  (Newell  Lib.  &  Slan.  [2d  cd.]  566,  567;  Townsh.  Slan.  & 
Lib,  [4th  ed.]  §  254 ;  Odgers  Lib.  &  Slan.  [4th  ed.]  202.) 

This  court  said  in  Bdttersby  v.  Collier  (34  App.  Div.  347) : 
'^  Fair  and  legitimate  criticism  is  always  permitted  upon  any  work 
of  art  to  which  the  attention  of  the  public  has  been  invited.  *  *  * 
However  skillful  an  artist  may  be,  it  is  not  a  libel  upon  hinx  to 
say  that  any  particular  picture  of  his  is  not  good  of  its  kind.  The 
saoie  rules  must  be  applied  to  persons  in  that  profession  as  apply  to 
persons  in  every  other  profession ;  and  nothing  can  be  said  to  be 
libelous  of  a  man  in  his  profession  except  something  wliich  degrades 
or  lowers  him  in  his  professional  character  generally ;  and  it  is  not 
a  libel  of  one  in  that  regard  to  say  that,  in  any  particular  work, 
he  has  fallen  below  the  proper  standard  or  has  made  a  failure." 
The  Court  of  Appeals  said  in  Trigga  v.  Sun  Printing  cfe  Puhlish- 
ing  Asmi.  (179  N.  Y.  144) :  "An  author,  when  he  places  his  work 
before  the  public,  invites  criticism,  and  however  hostile  it  may  be, 
the  critic  is  not  liable  for  libel,  provided  he  makes  no  misstatements 
of  material  facts  contained  in  the  writing  and  does  not  go  out  of 
his  way  to  attack  the  author." 

Tlie  respondent,  while  admitting  the  foregoing  rule,  claims  that 
the  articles  complained  of  are  not  fair  criticism  of  the  work  of  the 
artist,  but  are  attacks  upon  him  personally,  and  come  vrithin  the  rule 
stated  in  the  -Triggs  Case  {s^iprd) :  "  If,  under  the  pretext  of  criti- 
cising a  literary  production  or  the  acts  of  one  occupying  a  public 
position,  the  critic  takes  an  opportunity  to  attack  the  author  or 
occupant,  he  will  be  liable  in  an  action  for  libel." 

Respondent  claims  that  the  publication  complained  of  falsely 
states  the  following  material  facte,  viz. :  (1)  That  the  Herald^ b 
readers  have  been  expressing  dissatisfaction  with  plaintiff's  draw- 
ings ;  (2)  that  plaintiff  had  run  out  of  ideas  and  was  unwilling  to 
attempt  something  hew  ;  (3)  that  the  Buster  Brown  drawings  had 
Reached  the  sere  and  yellow  leaf  period,  i,  e,j  that  they  were  no 
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longer  meritorious  or  popular,  and  (4)  that  the  Herald  had  snbeti- 
tuted  therefor  a  more  popular  series  of  drawings.  This  does  not 
seem  to  be  the  obvious  and  necessary  interpretation  of  the  words 
complained  of.  They  are,  in  our  opinion,  susceptible  of  interpre- 
tation as  criticism  of  the  particular  work  known  as  the  Buster 
Brown  series  of  pictures.  Where  an  artist  has  been  for  a  long  time 
engaged  in  the  production  of  a  particular  kind  of  work  criticism  of 
that  work  upon  the  ground  of  sameness  can  hardly  be  said  to  be 
libelous  jf^r  se.  The  articles,  to  our  minds,  are  confined  to  a  criti- 
cism of  this  series  of  productions  and  did  not  attack  their  author 
in  his  general  capacity  or  reputation  as  an  artist.  The  severest 
part  of  the  publication  is  perhaps  the  following :  ^^  What  is  the 
matter  with  Buster  and  Tige,  children  ?  I  will  tell  you.  Mr.  Out- 
cault  has  evidently  run  out  of  ideas  and  no  wonder !  But,  unlike 
Mr.  Gibson,  he  is  not  willing  to  attempt  something  new." 

That  paragraph  is  certainly  susceptible  of  the  interpretation  that 
it  was  in  respect  to  the  Bueter  Brown  series  that  the  plaintiff  had 
run  out  of  ideas.  That  is  to  say  in  regard  to  the  particular  work 
which  he  was  submitting  to  the  public,  and  so  far  from  a  sngges- 
tion  that  he  had  run  out  of  all  ideas  as  an  artist  it  is  negatived  by 
the  statement  that  it  was  no  wonder  he  had  in  regard  to  the  par- 
ticular work  by  reason  of  his  long  continuance  therein,  but  that  he 
had  only  to  turn  to  a  new  line  of  work,  if  willing  to  do  so,  to 
achieve  renewed  success. 

We  are  called  upon,  therefore,  to  apply  the  rule  that  where  the 
words  complained  of  are  capable  of  two  meanings,  one  defamatory 
and  the  other  not,  the  question  as  to  the  sense  in  which  they  are 
used  can  only  be  submitted  to  the  jury  when  there  is  a  proper 
innuendo  pointing  to  an  actionable  meaning  of  which  the  words  are 
capable.  "It  is  *  *  *  well  settled  that  where  ♦  *  *  the 
language  is  capable  of  being  construed  in  an  innocent  and  harmless, 
as  well  as  an  injurious  sense,  an  innuendo  to  point  out  the  mean- 
ing which  the  plaintiff  claims  to  be  the  true  meaning  and  i^iC  one 
upon  which  he  relies  to  sustain  his  action,  is  necessary  to  the  suflB- 
ciency  of  the  statement  of  a  cause  of  action."  {Beecher  v.  JPress 
Publishing  Co.,  60  App.  Div.  536.) 

The  same  rule  is  laid  down  in  actions  for  slander.  {Hemfn&ns  t. 
JJf'elson,  138  N.  Y.  517,  531.) 
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As  the  words  complained  of  are  susceptible  of  the  interpretation 
as  criticisms  of  the  artist's  work  and,  therefore,  not  libelous  per  ae^ 
the  complaint  fails  to  state  a  cause  of  action  by  not  containing  an 
innnendo  pointing  out  the  particular  meaning  which  the  plaintiflE 
now  seeks  to  ascribe  thereto. 

The  judgment  overruling  the  demurrer  should,  therefore,  be 
reversed,  with  costs,  and  the  demurrer  sustained,  with  costs  to  the 
appellant,  with  leave  to  the  respondent,  however,  within  twenty 
days  upon  payment  of  such  costs  to  serve  an  amended  complaint. 

Patterson,  P.  J.,  Inoraham,  Lauohlin  and  Soott,  JJ.,  concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  plaintifE  to  amend  on  payment  of  said  costs. 
Order  filed. 


The  People  op  the  State  of  New  York  ex  rel.  Ferdinand 
Munch  Brewery,  Respondent,  v.  Maynard  N.  Clement,  as 
State  Commissioner  of  Excise  of  the  State  of  New  York, 
Appellant. 

First  Department,  February  8,  1907. ' 

Tntoxicating  liquors — conditions  precedent  to  rebate  on  surrendered  cer- 
tificate —  mandamus  —  answer  raisings  questions  of  fact — peremptory 
writ  denied. 

To  entitle  the  holder  of  a  liquor  tax  certificate  to  a  rebate  on  Burrendering  the 
same  under  section  25  of  the  Liquor  Tax  Law  the  burden  is  upon  the  holder  of 
the  certificate  to  establish  as  a  condition  precedent  to  the  right  to  rebate  (1)  that 
there  is  no  complaint,  prosecution  or  action  pending  on  account  of  a  violation 
of  the  Liquor  .Tax  Law;  (-2)  that  the  person  surrendering  has  not  violated  any 
provision  of  the  law  during  the  excise  year  for  which  the  certificate  was  issued; 
(8)  that  the  certificate  was  surrendered  before  arrest  or  indictment  for  a  viola- 
tion of  tlie  law;  (4)  that  the  person  surrendering  has  ceased  to  traffic  in  liquors 
during  the  term  for  which  the  tax  was  paid. 

Where  the  petition  on  mandamus  to  compel  the  Commissioner  of  Excise  to  pay  the 
rebate  ad(nits  that  an  agent  or  employee  of  the  owner  was  arrested  and  con- 
▼icted  for  illegally  selling  liquor  on  Sunday,  and  the  answer  denies  the  condi- 
tions precedent  aforesaid  alleged  by  the  petition,  and  affirmatively  sets  out  that 
the  holder  personally  and  by  her  agents  and  servants  sold  liquor  on  Sunday, 
etc.,  an  issue  of  fact  is  raised  and  the  rehitor  is  entitled  only  to  an  alternative 
writ;  the  granting  of  a  peremptory  writ  is  improper. 
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Appeal  by  the  defendant,  Maynard  N.  Clement,  as  Commis- 
sioner, etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  6th  day  of  December,  1906,  granting 
a  peremptory  writ  of  mandamus  commanding  him  to  prepare  and 
execute  orders  for  the  payment  of  a  rebate,  upon  the  surrender 
of  a  certain  liquor  tax  certificate. 

Herbert  H.  Kdlogg^  for  the  appellant. 

Victor  E.  Whidock  of  counsel  [ZToZm,  Smith,  Whitloch  dk 
Scarffl^  for  the  respondent. 

Clabke,  J. : 

It  appeared  from  the  petition  that  the  relator,  the  Ferdinand 
Munch  Brewery,  brought  this  proceeding  as  the  assignee  and  attorney 
in  fact  of  Kosa  Tubbiolo,  to  whom  a  liquor  tax  certificate  issued  to 
Frances  Gagliano  had  been  transferred,  to  obtain  a  raandamas 
directing  the  State  Commissioner  of  Excise  to  prepare  and  issue 
two  orders  for  the  payment  of  the  rebate  claimed  to  be  due  upon 
said  liquor  tax  certificate  which  had  been  surrendered.  After  set- 
ting up  the  formal  facts,  about  which  there  is  no  dispute,  showing 
that  the  amount  of  the  rebate  for  the  unexpired  term  had  been 
duly  computed  at  the  sum  of  $485,  the  petition  alleged  in  para- 
graph 11,  "Upon  information  and  belief  that  at  the  time  of 
the  surrender  of  said  liquor  tax  certificate,  no  complaint,  prosecu- 
tion or  action  was  pending  on  account  of  any  violations  thereof 
against  the  aforesaid  Frances  Gagliano  or  Rosa  Tubbiolo,  or  yonr 
petitioner,  the  persons  holding  the  said  certificate,  or  who  have 
held  the  said  certificate,  nor  was  any  complaint,  prosecution  or 
action  pending  on  account  of  any  violations  of  the  Liquor  Tax 
Law,  and  that  neither  said  Frances  Gagliano  nor  Kosa  Tubbiolo 
had  been  arrested  nor  indicted  for  any  violation  of  the  Liquor  Tax 
Law;  and  that  no  one  of  the  aforesaid  holders  of  the  said  certifi- 
cate has  violated  any  provision  of  the  Liquor  Tax  Law  during  tlie 
excise  year  for  which  such  certificate  was  issued ;  except,  however, 
that  on  or  about  the  10th  day  of  September,  1905,  one  Brnsdii 
Natale,  an  agent  and  employee  of  the  aforesaid  Rooa  Tubbiolo, 
who  was  at  that  time  the  holder  of  the  aforesaid  certificate,  was 
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arrested  for  a  violation  of  the  Liquor  Tax  Law,  charged  with  sell- 
ing liquors  on  a  Sunday,  in  violation  of  the  statute,  and  was 
thereafter  dnly  tried  and  convicted  of  said  offense  in  the  Court 
of  Special  Sessions  of  the  Borough  of 'Manhattan,  City  of  New 
York,  and  sentence  was  suspended ;  and,  upon  information  and 
belief,  that  there  has  been  no  other  violation  or  conviction  of  any 
agent  or  employee  of  the  holder  of  said  certificate." 

The  answer  puts  in  issue  the  following  material  allegations  of  the 
petition :  The  Commissioner  denies  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  whether  or  not,  prior  to  the  1st  day  of 
December,  1905,  Frances  Gagliano  and  Rosa  Tubbiolo  and  all  per- 
sons under  either  of  them,  voluntarily  ceased  to  traffic  in  liquors 
during  the  term  for  which  the  tax  was  paid  under  the  said  certificate. 
He  denies  the  allegations  contained  in  paragraph  11  of  the  petition : 
"  That  at  the  time  of  the  surrender  of  said  liquor  tax  certificate  no 
complaint,  prosecution  or  action  was  pending  on  account  of  any 
violations  thereof  against  the  ^aforesaid  Frances  Gagliano  or  Rosa 
Tubbiolo,  or  your  petitioner,  the  persons  holding  the  said  certificate, 
or  wlio  have  held  the  said  certificate,  nor  was  any  complaint,  prose- 
cution or  action  pending  on  account  of  any  violations  of  the  Liquor 
Tax  Law,"  and  denies  specifically  that  no  one  of  the  aforesaid  holders 
of  the  certificate  has  violated  any  provision  of  the  Liquor  Tax 
Law  during  the  excise  year  for  which  said  certificate  was  issued. 
The  answer  admits  the  allegations  in  the  11th  paragraph  as  to  the 
conviction  of  Natale,  the  agent  and  employee  of  Tubbiolo,  and 
denies  any  knowledge  or  information  sufficient  to  form  a  belief  as 
to  whether  there  has  been  any  other  violation,  or  any  other  convic- 
tion of  any  agent  or  employee  of  the  holder  of  said  certificate.  For 
a  further  separate  and  affirmative  defense,  the  Commissioner  affirma- 
tively alleges  that  on  Sunday,  the  10th  of  September,  1905,  and  dur- 
ing the  excise  year  for  which  said  certificate  was  issued,  the  said  Rosa 
Tubbiolo,  then  the  holder  of  said  liquor  tax  certificate,  personally 
and  by  her  agents,  servants,  bartenders  and  persons  in  charge  of 
said  premises  at  the  place  designated  in  said  liquor  tax  certificate 
as  the  place  in  which  traffic  in  liquor  was  to  be  carried  on  there- 
under, namely,  316  East  Thirty-nintli  street,  borough  of  Manhattan, 
New  York  city,  did  wrongfully  and  unlawfully  traffic  in  liquor  by  sell- 
ing to  William  H.  Lott  one  glass  of  lager  beer,  to  be  and  which  was 
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drunk  in  the  premises  bj  said  William  H.  Lott.  He  fm-ther  sets 
forth  the  conviction  of  Natale  and  attaches  an  extract  of  the  minutes 
of  the  Court  of  Special  Sessions  showing  said  conviction,  and  the 
affidavit  of  William  H.  Lott,  the  complaining  witness,  upon  said 
prosecution. 

Section  25  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as 
amd.  by  Laws  of  1903,  chap.  486)  provides  as  follows:  "If  a 
person  holding  a  liquor  tax  Certificate  and  authorized  to  sell 
liquors  under  the  provisions  of  this  act,  against  whom  no  com- 
plaint, prosecution  or  action  is  pending  on  account  of  any  violation 
thereof,  and  who  shall  not  have  violated  any  provision  of  the  Liquor 
Tax  Law  during  the  excise  year  for  which  such  certificate  was  issued, 
shall  voluntarily,  and  before  arrest  or  indictment  for  a  violation  of 
the  Liquor  Tax  Law,  cease  to  traffic  in  liquors  during  the  term  for 
which  the  tax  is  paid  under  such  certificate,  such  person  or  his  dalj 
authorized  attorney  may  surrender  such  tax  certificate,"  provided, 
that  such  certificate  shall  have  set  least  one  month  to  run,  and  shall 
receive  a  rebate  therefor,  except  as  therein  provided.  This  right  to 
a  rebate  is  to  be  construed  as  resting  upon  a  contract  between  the 
licensee  and  the  State.  {People  ex  rel.  Stevenson  Co.  v.  Lj/fMmy 
67  App.  Div.  451.) 

To  entitle  the  holder  to  the  rebate  there  are  certain  conditions 
precedent,  the  fulfillment  of  which  must  be  completed  at  tlie  time 
of  the  surrender,  and  being  conditions  precedent  their  fulfillment 
must  be  alleged  and  the  burden  of  establishing  them  is  upon  the 
certificate  holder.  These  conditions  are  as  follows :  FirH^  there 
must  be  no  complaint,  prosecution  or  action  pending  on  aoccant  of 
a  violation  of  the  Liquor  Tax  Law ;  second^  the  person  surrender- 
ing must  not  have  violated  any  provision  of  the  Liquor  Tax  Liw 
during  the  excise  year  for  which  this  certificate  was  issued ;  thirds 
the  certificate  must  be  surrendered  before  arrest  or  indictment  for 
a  violation  of  the  Liquor  Tax  Law ;  fourth^  the  person  surrender- 
ing must  have  ceased  to  traffic  in  liquors  during  the  term  for  which 
the  tax  was  paid. 

As  to  the  first  of  these  conditions,  the  Court  of  Appeals  said  in 
People  ex  rel.  Frank  Brewery  v.  CuUinan  (168  N.  Y  258) :  "  Upon 
a  careful  consideration  of  the  provisions  of  this  statute,  it  is  apparent 
that  the  conditions  imposed  are  conditions  precedent  and  that  the 
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property  right  in  the  rebate  does  not  attacli  if  there  is  an  arrest  or 
indictment  or  other  prosecution  provided  for  in  the  statute  pending 
at  the  time  gf  the  surrender  or  within  thirty  days  thereafter.  In 
this  case  Anderman  was  under  arrest  charged  with  a  violation  of 
the  Excise  Law,  at  the  time  that  Iiis  certificate  was  surrendered  and 
consequently  was  not  in  a  position  in  which  he  could  make  a  sur- 
render and  become  entitled  to  the  rebate.  *  *  *  The  Frank 
Brewery,  being  the  assignee  and  acting  as  agent  of  Anderman, 
stands  in.  his  shoes  and  has  no  greater  rights  to  the  rebate  than  he 
would  have  had  liad  he  surrendered  the  certificate  in  person." 

The  fourth  one  of  these  conditions  was  considered  in  People  ex  rel. 
Stevenson  Co.  v.  Zyman  {Michels  Certificate)  (67  App.  Div.  446 ; 
affd.,  173  N.  Y.  605)  and  People  ex  rel.  Stevenson  Co.  v.  Lyman 
{Barry  CeHifioate)  (69  App.  Div.  406;  affd.,  173  N.  Y.  604).  In 
both  proceedings  the  relator  insisted  that  he  was  entitled  to  a  writ 
of  mandamus  without  having  shown  that  the  certificate  holders  had 
ceased  to  traffic  in  liquor.  In  the  Michels  case  Van  Brunt,  P.  J., 
said :  "  The  right  of  the  relator  to  the  rebate  having  been  denied 
by  the  return  it  was  bound  to  show  proof  or  admissions  upon  the 
record  that  the  holder  of  the  liquor  license  and  his  attorney  had 
done  all  that  the  law  required  as  conditions  precedent  to  the  right 
to  claim  such  rebate.  *  *  *  He  must,  prior  to  such  tender  of 
surrender,  voluntarily  have  ceased  to  traffic  in  liquors.  *  *  * 
It  seems  to  me  that  the  right  to  the  rebate  is  to  be  construed  as 
resting  upon  a  contract  between  the  licensee  and  the  State.  If  such 
is  the  case,  clearly  the  party  claiming  must  show  compliance  with 
all  conditions  precedent.  *  *  *  Upon  whom  does  the  burden 
of  proof  lie?  Clearly  the  claimant  must  prove  his  case  as  in  the 
case  of  any  other  contract/'  The  Barry  case  followed  the  Michels 
ease  and  was  to  the  same  effect. 

The  amendment  of  1903  {sujprd)  inserted  in  section  25  (as  amd. 
by  Laws  of  1897,  cliap.  312,  Laws  of  1900,  chap.  367,  and  Laws  of 
1903, chap.  115)  the  additional  condition  precedent,  "and  who  shall 
not  have  violated  any  provision  of  the  Liquor  Tax  Law  during  the 
excise  year  for  which  such  certificate  was  issued." 

It  is  evident  that  the  same  rule  must  be  laid  down  as  to  this  con- 
dition precedent  as  has  already  been  asserted  in  regard  to  the  two 
others,  as  pointed  out,  and  this  was  distinctly  held  in  this  depart- 
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ment  in  People  ex  rd.  UiLpfeVa  Sons  v.  CuUinan  (95  App.  Div.  598), 
Mr.  Justice  Hatch  saying  :  "Tiie  right  to  the  rebate  is  not  depend- 
ent upon  the  non-existence  of  an  indictment,  complaint,  proeecn- 
tion,  action  or  other  proceeding  for  a  violation  of  tlie  Liquor  Tax 
Law  at  the  time  that  the  surrender  is  made.  On  the  contrary,  by 
the  express  provisions  of  the  statute,  sach  condition  must  not  only 
exist  at  tlie  time  of  the  surrender,  but  it  is  also  required  that  the 
holder  *  shall  not  have  violated  any  provision  of  the  Liquor  Tax 
Law  during  the  excise  year  for  which  such  certificate  was  issued.' 
By  the  terms  of  the  statute,  therefore,  it  is  made  a  condition  prece- 
dent that  there  shall  have  been  no  violation  of  the  Liquor  Tax 
Law  during  the  excise  year  for  which  the  certificate  was  issued, 
and  that  there  have  Keen  no  violations  prior  to  the  time  when  the 
holder  ceases  to  traffic  in  liquor.  *  *  *  Therefore,  it  devolved 
upon  the  relator  to  establish,  as  a  condition  precedent,  that  he  had 
made  compliance  with  the  Liquor  Tax  Law,  and  as  this  is  neces- 
sarily dependent  upon  the  proof  which  he  is  able  to  make,  it  follows 
that  a  peremptory  writ  of  mandamus  could  not  issue  in  the  face 
of  the  issues  thus  raised." 

In  the  case  just  cited  the  record  discloses  a  petition  and  an 
answer  similar  to  the  one  at  bar  with  one  notable  exception.  In  tlie 
HupfePs  Sons  case  the  petition  asserted  that  there  had  been  no 
violation.  The  answer  set  up  one  conviction  by  an  employee  and 
attached  the  extract  from  tlie  minutes,  and  the  affidavit  of  the  com- 
plaining witness  in  that  proceeding,  precisely  as  in  the  case  at  Imr. 
The  petition  in  the  case  at  bar  itself  asserts  one  conviction  by  an 
employee,  and,  therefore,  a  much  stronger  case  was  presented  for 
the  refusal  of  a  peremptory  writ  of  mandamus  than  in  the  case  last 
cited.  The  denials  in  the  answer  to  the  petition  raised  distinct 
issues  of  fact  as  to  violations  by  the  holders  of  the  certificate  per- 
sonally, and,  therefore,  in  this  case  the  granting  of  a  peremptory 
writ  was  error.  A  question  was  raised  upon  the  argument  that 
inasmuch  as  the  petition  itself  disclosed  a  violation  in  that  there  had 
been  a  conviction  of  an  employee  of  the  certificate  holder,  even 
the  issuance  of  an  alternative  writ  should  be  improper. 

The  appellant  argues  that  as  this  court  held  in  the  HupfeVs  Sont 
case  that  an  allegation  in  the  answer  of  one  conviction  by  an 
employee  raised  an  issue  of  fact  as  to  whether  there  had  been  a 
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yiolation  by  the  certificate  holder,  which  required  a  trial  upon  an 
alternative  writ,  it  necessarily  followed  that  if  the  one  conviction  of 
tlie  employee  was  established  upon  the  trial  the  violation  by  the 
certificate  holder  was  made  out,  and  there  could  be  no  rebate  under 
section  25  of  the  Liquor  Tax  Law  as  amended  by  chapter  486  of 
the  Laws  of  1903,  notwithstanding  the  provisions  of  subdivision  3 
of  section  34  thereof  (as  amd.  by  Laws  of  1897,  chap.  312),  which 
provides  that  "  If  there  shall  be  two  convictions  of  clerks,  agents, 
employes,  or  servants  of  a  holder  of  a  liquor  tax  certificate  for  a 
violation  of  any  provision  of  this  act  the  liquor  tax  certificate  of  the 
principal  shall  be  forfeited  and  the  said  principal  shall  be  deprived 
of  all  rights  and  privileges  thereunder,  and  of  any  right  to  any 
rebate  of  any  portion  of  the  tax  paid  thereon     *    *    *." 

This  raises  an  interesting  question  which,  however,  upon  this 
record,  we  do  not  believe  to  be  before  us  because  it  does  not  appear 
in  the  record  that  any  motion  to  dismiss  or  quash  the  proceedings 
on  that  ground  was  made  in  the  court  below,  and  inasmuch  as  under 
these  papers  other  violations  than  the  one  alluded  to  might  be 
proved,  the  decision  of  this  question  at  the  present  time  would  bo 
improper.  We,  therefore,  reserve  judgment  upon  the  point  sug- 
gested, as  not  in  the  record. 

The  order  appealed  from  granting  a  peremptory  writ  should  be 
reversed,  with  fifty  dollars  costs  and  disbursements,  and  an  alterna- 
tive writ  granted. 

Patterson,  P.  J.,  Inoraham,  Lauohlin  and  Soott,  JJ., 
concnrred. 

Order  reversed,  vdth  fifty  dollars  costs  and  disbursements,  and 
alternative  writ  granted.     Order  filed. 

Afp.  Div.  —  Vol.  CXVIL        35 
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The  People  of   the  State  of  New  York,  Respondent,  v.  E 
BuBTON  Alloutt,  Appellant. 

First  Department,  February  8, 1907. 

Crime  ^  practicinsr   medicine   without   right  —  practicing  medicine 

defined. 

Practicing  medicine  within  the  meaning  of  section  158  of  the  Public  Health 
Law,  prohibiting  such  practice  without  lawful  registration,  does  not  consist  in 
merely  administering  drugs  or  the  use  of  surgical  instruments,  but  the  tenn 
includes  broadly  the  making  of  diagnosis  and  other  recognized  practice  of 
physicians. 

Hence,  one  not  licensed  to  practice,  who  advertises  himself  as  a  doctor  practicing 
mechano  neural  therapy,  who  takes  patients,  makes  diagnosis  and  prescribes 
diet  and  conduct,  and  who  asserts  the  power  to  *'cure  all  diseases  that  any 
physician  can  cure  without  drugs,  and  also  diseases  that  they  cannot  cure  with 
drugs,"  and  takes  payment  for  consultations  and  treatment,  is  properly  con- 
victed of  a  violation  of  the  statute,  although  he  administers  no  medicines. 

Appeal  by  the  defendant,  E.  Burton  AUcutt,  from  a  judgment 
of  the  Court  of  Special  Sessions  of  the  city  of  New  York,  Firet 
Division,  rendered  on  the  4th  day  of  January,  1906,  convicting 
hitn  of  the  crime  of  practicing  medicine  without  being  lawfnlly 
authorized  and  registered,  in  violation  of  section  153  of  chapter  661 
of  the  Laws  of  1893,  as  amended  by  chapter  398  of  the  Laws  of 
1895. 

Terence  J.  McManus  of  counsel  [Blacky  OlooU,  Grvher  dk 
Bonynge^  attorneys],  for  the  appellant. 

Robert  G.  Taylor  of  counsel  [  William  Travers  Jerome^  District 
Attorney]^  for  the  respondent. 

Clakke,  J. : 

The  evidence  tended  to  establish  that  in  the  window  of  the 
defendant's  residence  was  exhibited  a  sign,  "  Dr.  E.  Burton  Allcntt, 
Mechano  Neural  Therapy ; "  that  on  the  bell  outside  the  door  was 
the  name  "  Dr.  Allcutt ; "  that  in  the  office  building  on  Twenty- 
second  street  in  which  the  defendant  had  an  office  there  appeared 
upon  the  directory  in  the  hall,  "  Dr.  E.  Burton  Allcutt ; "  that  he 
had  and  distributed  a  card  reading,  "Phone  3192  Riverside,  Dr.  E. 
Burton  Allcutt,  Mechano  Neural  Therapy,  27  East  22nd  Street, 
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room  55,  Office  hours  9  to  12  a.  m.     336  West  95th  Street,  Office 
Honre,  2  to  6  p.  m.,  New  York  City."     That  his  receipt  for  services 
rendered  was  signed  "Dr.  E.  Burton  Allcutt;"  that  the  complain- 
ing witness  visited  the  defendant  at  the  office  address  given ;  that 
defendant  said  that  he  was  Dr.   Allcutt ;  "  I  Usually  se6  all  my 
patients  uptown  in  the  afternoon  and  I  am  down  in  this  office  in 
the  morning."     That  the  witness  having  said  that  she  was  troubled 
with  severe  headaches,  was  nervous  and  had   frequent   spells  of 
vomiting,  the  defendant  told  her  he  wished  her  to  remove  her  cor- 
sets in  order  to  examine   her  thoroughly  to  find  out  what   her 
trouble  was ;  he  examined  her  chest,  heart  and  back  by  placing  his 
ear  to  her  heart ;  he  tapped  with  his  fingers ;  that  the  witness  said, 
"  Doctor,  I  have  also  a  very  severe  2>ai^i  "i  my  left  arm,  do  you 
think  it  is  rheumatism  ?  "     He  said,  "  You  are  entirely  too  young 
to  have  rheumatism ;  it  is  from  your  stomach ;  you  have  malaria  and 
stomach  disease."     She  said  to  him,  "  Can  you  cnre  me  ? "     The 
defendant  said,  "  Certainly  I  can.     You  will  have  to  take  twelve 
treatments"  which  will  cost  $25  in  advance;  that  he  said  he  gave 
no  medicine  at  all  but  quieted  the   nervous  system.      That  the 
defendant  was  asked  if  he  called  at  patients'  residences ;  tliat  he 
replied,  "  Certainly.     As  she  resides  in   the  Bronx  I  would  have 
to  charge  her  $5  a  visit."     Witness  said,  "  Doctor,  can  you  cure  all 
diseases  without  drugs  ? "     He  said, "  Yes,  I  find  I  can  cure  without 
drugs,  I  can  cure  all  diseases  that  any  physician  can  cure  without 
drugs,  and  also  diseases  that  they  cannot  cure  with  drugs."     He 
said  that  he  had  practiced  medicine ;  that  he  had  given  up  drugs ; 
that  he  could  cure  anything  that  physicians  cured ;  and  that  she 
then  paid  five  dollars  for  the  examination  and  received  a  receipt; 
that  subsequently  the  defendant  called  at  her  residence  in  response 
to  a  telephone  call ;  that  witness  told  him  that  she  felt  ill  all  day, 
that  she  had  a  chill  and  had  been  vomiting,  had  a  pain  in  the  region 
of  her  abdomen.;  that  defendant  took  hold  of  her  hand,  felt  of  her 
pulse,  looked  at  her  tongue,  examined  her  throat  and  said  :  "  It  is 
all  from  your  stomach.    *    *    *    I  want  you  to  drink  a  quantity  of 
lukewarm  water  with  salt  in  it."     He  gave  it  to  her  in  spoonfuls. 
He    said,   "You  must  not  eat  pork  or  potatoes  or  any  kind  of 
sweets,"  and  then  said,  "  I  will  give  you  a  treatment."     Witness 
testified  that  defendant  started  to  treat  her  back  with  his  fingers 
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lie  said  he  was  treating  Iier  nerves ;  he  treated  Iter  spine  by  pat- 
ting the  fingers  upon  her  spine,  the  ends  of  the  fingers,  a  touching 
sensation,  nothing  like  kneading ;  he  did  this  for  about  an  hour. 
He  varied  that  treatment,  on  the  neck,  breast,  heart  and  stomach 
in  the  same  way,  just  by  his  fingers.  He  advised  her,  in  case  die 
liad  pains  in  the  night,  if  the  pain  in  her  abdomen  were  severe,  to 
place  an  ice  bag  on  it  and  one  on  her  feet,  and  if  her  bowels 
troubled  her  to  place  a  hot  water  bag  on  her  back  and  go  to  bed, 
not  to  lie  on  the  conch,  and  if  she  got  any  worse  to  send  for  hinL 
That  her  husband  said  to  him,  "Doctor,  what  are  you  doing  I" 
He  replied,  "  1  am  treating  her  nerves.  Don't  you  see  how  quiet 
she  is  now  ? "  and  that  five  dollars  was  paid  for  that  visit.  The 
witness  testified  that  as  a  matter  of  fact  there  was  nothing  the  mat- 
ter with  her,  and  that  she  was  acting  during  these  interviews  as  a 
detective. 

The  defendant  in  his  own  behalf  testified  that  he  practiced  the 
art  of  mechano  neural  therapy  and  that  he  was  a  graduate  of  tlie 
college  of  Mechano  Keural  Therapy  of  Atlantic  City,  N.  J.,  having 
received,  its  diploma  on  the  1st  of  November,  1902.  It  was  con- 
ceded that  the  College  of  Mechano  Neuml  Therapy  was  not  recog- 
nized by  the  Regents  of  the  State  of  New  York  and  that  a  diploma 
of  that  institution  will  not  give  the  right  to  practice  nor  to  an 
admittance  to  an  examination  to  determine  the  fitness  of  such  a 
person  to  practice  medicine,  and  that  defendant  was  not  registered 
as  a  physician  in  the  county  of  New  York.  The  defendant  testi- 
fied :  "  I  started  into  the  practice  of  this  profession  on  the  11th  of 
November,  1902,  at  tiie  present  address.  I  have  practiced  ever 
since  in  the  city  of  New  York  and  elsewhere ; "  that  prior  to  his 
attendance  at  said  college  he  had  been  practicing  massage,  and  was 
a  graduate  of  the  Mills  Training  School,  attached  to  Bellevne  Hospi- 
tal, and  had  engaged  iu  his  profession  as  a  nurse ;  that  the  state- 
ment of  the  complaining  witness  was  substantially  correct ;  that  he 
had  not  studied  medicine,  except  from  the  standpoint  of  a  nurse ; 
that  mechano  neural  therapy  means  mechanical  nerve  treatment,  a 
gentle  pressure  on  all  parts  of  the  body;  that  the  whole  theory 
of  this  science  is  that  disease  comes  from  the  lack  of  blood  circola- 
tion,  and  that  the  treatment  proceeds  upon  the  theory  of  assisting 
the  circulation  back  into  the  normal  condition. 
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The  defendant  was  convicted  of  the  crime  of  practicing  medicine 
without  being  lawfully  authorized  and  registered. 

The  contention  of  the  appellant  is  that,  conceding  all  the  facts 
proved,  he  was  not  guilty  of  the  crime  charged,  inasmuch  as  ho  was 
not  practicing  medicine  within  the  meaning  of  the  statute,  in  that 
he  neither  gave  nor  applied  drugs  or  medicines  nor  used  surgical 
instruments.  Section  153  of  the  Public  Health  Law  (Laws  of  1893, 
chap.  661,  asaind.  by  Laws  of  1895,  chap.  398)  provides  as  follows: 
"  Any  person  who,  not  being  then  lawfully  authorized  to  practice 
medicine  within  this  State  and  so  registered  according  to  law,  shall 
practice  medicine  within  this  State  without  lawful  registration 
*     *     *    shall  be  guilty  of  a  misdemeanor." 

To  confine  the  definition  of  the  words  "  practice  medicine "  to 
the  mere  administration  of  drugs  or  the  use  of  surgical  instruments 
would  be  to  eliminate  the  very  cornerstone  of  successful  medical 
practice,  namely,  the  diagnosis.  It  would  rule  out  of  the  profession 
those  great  physicians  whose  work  is  confined  to  consultation,  the 
diagnosticians,  who  leave  to  others  the  details  of  practice.  Section 
14:0  of  the  Public  Health  Law  provides  that  "  no  person  shall  practice 
medicine  *  *  *  unlesslicensedby  the  Regents  and  registered," 
and  section  146  of  said  statute  (as  amd.  by  Laws  of  1901,  chap.  646), 
provides  that  the  Kegents'  examuiations  must  be  made  up  of 
"  suitable  questions  for  thorough  examinations  in  anatomy,  physi- 
ology and  hygiene,  chemistry,  surgery,  obstetrics,  pathology  and 
diagnosis^  and  therapeutics,  including  practice  and  materia  medica." 
Dia^osis  would,  therefore,  seem  to  be  an  integral  part  of  both  the 
study  and  practice  of  medicine,  so  recognized  by  the  law  as  well  as 
common  sense.  The  correct  determinart;ion  of  what  the  trouble  is 
must  be  the  first  step  for  the  cure  thereof.  It  is  a  well-known  fact 
that  the  disease  popularly  known  as  consumption  may,  if  discovered 
in  time,  be  arrested,  if  not  entirely  eradicated  from  the  system,  by 
open  air  treatment  in  the  proper  climate,  and  that  in  such  crises  use 
of  drugs  lias  been  practically  given  up.  Would  the  physician,  in 
such  a  case,  who,  by  his  skill,  discovered  the  incipient  disease, 
advised  the  open  air  treatment  and  refrained  from  administering 
drugs  not  be  practicing  medicine  ?  It  may  be  difficult,  by  a  precise 
definition,  to  draw  the  line  between  where  nursing  ends  and  the 
practice  of  medicine  begins,  and  the  court  should  not  attempt,  in 
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construing  this  statute,  to  lay  down  in  any  case  a  hard  and  fast  rule 
upon  tlie  subject,  as  the  courts  have  never  undertaken  to  mark  the 
limits  of  the  police  power  of  tlie  State  or  to  have  precisely  defined 
what  constitutes  fraud.  What  the  courts  have  done  is  to  say  tbt 
given  legislation  was  or  was  not  within  the  limits  of  the  police  power, 
or  that  certain  actions  were  or  were  not  fraudulent. 

The  appellant  relies  upon  the  case  of  Smith  v.  Zane  (24  Hun, 
632,  decided  by  the  General  Term  in  May,  1881).  That  case  was 
an  action  brought  to  recover  the  price  which,  it  was  alleged,  the 
defendant  agreed  to  pay  the  plaintiff  for  the  treatment  of  himself 
and  his  wife  for  certain  bodily  disabilities.  It  consisted  entirely  of 
manipulation  with  the  hands ;  it  was  performed  by  rubbing,  kneading 
and  pressure.  The  evidence  given  by  the  plaintifE  was  to  the  effect 
that  he  was  employed  by  the  defendant  to  perform  these  servicei 
for  a  specific  consideration,  and  that  he  had  performed  them  DPtil 
the  amount  due  to  him  was  the  sum  of  $149.  The  referee  dismissed 
the  complaint  because  it  appeared  that  the  plaintiff  was  not  a  gradn- 
ate  of  any  medical  school  and  had  no  license  permitting  him  to 
practice  either  medicine  or  surgery.  Mr.  Justice  Daniels,  in 
writing  for  a  reversal  of  this  judgment,  said  :  "  The  act  did  not  in 
terms  prohibit  any  person  from  following  an  occupation  of  tliis 
description,  and  without  some  prohibition,  it  would  seeiu  to  be  as 
lawful  as  any  other  in  which  one  person  might  render  services  at 
the  request  of  and  for  the  benefit  of  another.  *  *  *  The  prac- 
tice of  medicine  is  a  pursuit  very  generally  known  and  understood, 
and  so  also  is  that  of  surgery.  The  former  includes  the  appli- 
cation and  use  of  medicines  and  drugs  for  the  purpose  of  curing, 
mitigating  or  alleviating  bodily  diseases,  while  the  functions  of  the 
latter  are  limited  to  manual  operations  usually  performed  by  sur- 
gical instruments  or  appliances.  *  *  *  What  he  did  in  no  jost 
sense  either  constituted  the  practice  of  medicine  or  surgery.  He 
neither  gave  nor  applied  drugs  or  medicine  nor  used  surgicalinstru- 
ments.  lie  was  outside  of  the  limits' of  both  professions,  and 
neither  one  of  tlie  schools  or  societies  mentioned  in  the  act  had  jnris- 
diction  over  him  or  could  have  intervened  to  authorize,  restrict  or 
prevent  him  in  the  occupation  he  was  engaged  in  following.  THiile 
his  services  may  have  afforded  no  benefit  to  the  persons  receiving 
them,  he  was  not  prohibited  from  performing  them  by  anything  in 
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this  act,  and  no  other  law  was  violated  by  the  contract  which  the 
evidence  tended  to  show  had  been  entered  into."  It  will  be  noted 
that  that  was  a  private  action  between  the  parties  to  a  contracts  for 
service?  rendered,  and  that  the  people  were  not  represented. 

We  do  not  consider  the  remarks  of  the  learned  judge,  above 
quoted,  as  being  an  exhaustive  or  exclusive  definition  of  the  term 
"  practice  of  medicine."  In  the  same  volume  in  which  Smith  v. 
Xane  was  reported  Appears  tlie  case  of  Grattan  v.  Metropolitan 
Life  Ins,  Co.  (24  Hun,  43),  where  the  question  of  the  admissibility 
of  the  evidence  of  a  physician  under  section  834  of  the  Code  of 
Civil  Procedure  was  under  consideration.  '  The  physician  did  not 
prescribe,  but  took  a  sufficient  diagnosis  to  enable  him  to  prescribe. 
His  evidence  having  been  admitted  over  objection,  Leabned,  P.  J., 
in  writing  for  reversal,  said  :  "  The  defendant  insists  that  there  was 
no  relation  of  physician  and  patient  *  *  *  because  Grattan 
did  not  consult  him  as  to  a  prescription  and  the  doctor  did  not  pre- 
scribe. But  the  day  has  passed  when  it  was  thought  that  a  physi- 
dan^s  advice  was  of  no  use  unless  he  ordered  a  dose  ofmedioine, 
*  *  *  Next,  tho  defendant  insists  that  the  doctor  did  not  act  in 
a  professional  capacity  because  he  gave  no  prescription  and  no 
advice.  But  it  is  plain  enough  that  there  are  cases  where  a  physician 
on  examining  a  patient,  sees  tliat  medicine  will  do  no  good,  and  that 
there  is  no  advice  to  give,  except  just  what  the  doctor  gave  to 
Grattan  to  make  tlie  best  of  the  present,  because  he  would  not 
remain  here  very  long." 

The  appellant  cites  five  cases  in  other  States  as  in  harmony  with 
Smith  V.  Lane  {supra).  State  v.  Liffring  (61  Ohio  St.  39)  was  under 
the  peculiar  language  of  the  statutory  definition  which  was  held  to 
require  the  use  of  drugs  in  order  to  constitute  the  pi^actice  of  medi- 
cine. There  was  subsequently  an  amendment  of  the  Oliio  statute, 
and  the  subsequent  cases  of  State  v.  Gravett  (65  Oliio  St.  289)  and 
State  v.  Marble  (72  id.  21)  were  decided  the  other  way.  State  v. 
Herring  (70  N.  J.  L.  34)  was  also  decided  upon  the  wording  of 
the  statute.  Nelson  v.  State  Board  of  Health  (108  Ky.  769 ;  57  S. 
W.  Rep.  501)  and  State  v.  McKnight  (131  N.  C.  717)  are  not 
entitled  to  be  considered  authorities  in  tliis  jurisdiction,  inasmuch 
as  they  proceed  upon  the  proposition  that  in  those  States  it  would 
bo  unconstitutional  for  the  Legislature  to  limit  the  right  to  practice 
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medicinCf  a  doctrine  counter  to  that  held  in  the  rest  of  the  Union. 
There  remains  but  one  case,  that  of  State  v.  Mylod  (20  R.  I.  632), 
a  case  of  a  Christian  Scientist.  The  court  pointed  out  that  the 
defendant  not  only  did  not  attempt  to  treat  disease,  but  he  denied 
its  very  existence.  In  contrast  with  this  last  case  is  People  v. 
Pierson  (176  N.  Y.  201).  Pierson  believed  in  "  Divine  healing." 
His  child  had  catarrhal  pneumonia  and  died.  Pierson  did  not  call 
in  a  physician,  but  believed  the  child  could  be  cured  by  prayer. 
He  was  convicted  under  section  288  of  the  Penal  Code  for  willfnlly 
omitting  to  furnish  *' medical  attendance"  to  the  child.  Judge 
Haight  concludes  that-the  medical  attendance  required  by  the 
provision  of  the  Penal  Code  could  be  furnished  only  by  a  physician 
duly  authorized  to  practice  under  the  Public  Health  Law,  and  the 
conviction  was  sustained. 

As  opposed  to  the  cases  following  Smith'  y.^Lane^  the  courts  of 
Massachusetts,  Maine,  Michigan,  Iowa,  Missouri,  Colorado,  Nebraska, 
Illinois,  Ohio,  Alabama,  Indiana,  New  Mexico,  South  Dakota  and 
Tennessee  refuse  to  restrict  the  "  practice  of  medicine "  to  the 
administration  of  drugs  or  the  use  of  surgical  instruments. 

In  Bragg  v.  State  (134  Ala.  165),  decided  at  the  November  term, 
1901,  upon  the  provisions  of  the  Civil  Code  of  that  State  (§§  3261- 
3266)  and  of  the  Criminal  Code  (§  5333),  in  effect  identical  in  lan- 
guage witli  the  provisions  of  the  statutes  of  this  State,  the  court  in  a 
most  exhaustive  and  instructive  ophiion  declared  that  both  the  man 
who  used  and  the  man  who  did  not  use  drugs  were  yet  engaged  in  the 
art  of  iiealing  and  curing  human  diseases ;  that  the  purpose  of  tlie 
medical  law  was  to  protect  the  public  against  charlatanism,  ignor- 
ance and  quackery,  and  that  it  was  not  the  legislative  intent  to 
restrict  the  examination  of  those  desiring  to  practice  medicine  to 
that  class  of  the  profession  who  may  prescribe  drugs.  In  that  ease 
and  in  tlie  note  to  O'NeiU  v.  StaU  (3  L.  E.*  A.  [N.  S.]  762;  115 
Tenn.  427)  may  be  found  collected  the  cases  in  the  several  States  aa 
indicated  supra^  which  did  not  follow  the  definition  of  practice  of 
medicine  as  limited  and  restricted  in  Smith  v.  Lane. 

We  are  of  the  opinion,  from  the  general  ^current  of  the  antbori- 

-  ties  throughout  the  country  and  from  examination  of  tlie  liistorj 

and  growth  of  our  own  public  liealth  statutes,  that  we  should  not 

apply  the  rule  as  claimed  to  have  been  laid  dowa  in  SmUh  v. 
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Lane,  When  wo  find,  as  in  this  case,  a  defendant  holding  him- 
self out  by  sign  and  card  as  a  doctor,  with  office  hours,  who  talks 
of  his  patients  and  gives  treatments,  who  makes  a  diagnosis  and 
prescribes  diet  and  conduct  and  remedies,  simple  though  they  be, 
and  who  asserts  the  power  to  cure  all  diseases  that  any  physician 
can  cure  without  drugs  and  also  diseases  that  they  cannot  cure  with 
drugs,  and  who  takes  payment  for  a  consultation  wherein  there  was 
an  examination  and  determination  of  the  trouble,  thatis,  a  diagnosis, 
as  well  as  payment  for  subsequent  treatment,  even  if  no  drugs  are 
administered,  we  must  hold  that  he  comes  within  the  purview  of 
the  statute  prohibiting  the  practice  of  medicine  without  being 
lawfully  authorized  and  registered. 

The  judgment  of  conviction  should,  therefore,  be  affirmed. 

Patterson,    P.    J.,    Ingraham,    Laughlin    and    Soott,    JJ., 
concurred. 

Judgment  affirmed.     Order  filed. 


In  the  Matter  of  the  Application  of  the  City  of  New  York, 
Respondent,  Helative  to  Acquiring  Right  and  Title  to  the  Wharf- 
age Rights,  etc.,  to  Piers  Old  Nos.  19  and  20,  East  River,  in  the 
Borough  of  Manhattan,  etc. 

Elbridge  T.  Gerry  and  Others,  Appellants. 

First  Department.  February  8,  1907. 

Bminent  domain — acquisition  of  piers  by  city  of  New  York  —  compensa- 
tion for  "  shedding  license  "  taken. 

When  a  pier  owned  partly  by  the  city  of  New  York  and  partly  by  private  own- 
ers is  taken  by  eminent  domain  and  the  private  owners  have  a  license  from 
the  city  to  erect  and  maintain  a  shed  upon  said  pier,  the  "shedding"  right  is 
an  incorporeal  hereditament  enhancing  the  value  of  the  property  and  cannot 
be  taken  without  due  compensation.  This  is  true,  although  the  license  to 
build  the  shed  provides  that  the  manner  of  construction  is  subject  to  rogubi- 
tion  by  the  police  power  and  reserves  a  right  to  require  changes  and  additions. 

Although  the  right  to  build  a  shed  wns  originally  given  in  1873,  which  right, 
though  unauthorized,  was  confirmed  by  chapter  249  of  the  Laws  of  1875, 
the  property  right  therein  is  not  lost  by  reason  of  the  fact  that  the  shed  has 
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,  been  partially  destroyed  by  fire,  and  the  owner  of  that  right  is  entitled  to  com- 
pensation therefor  when  the  pier  is  taken  by  eminent  domain. 
But  when  a  pier  having  no  present  shedding  right  appurtenant  thereto  is  taken, 
the  owner  is  not  entitled  to  compensation  for  the  possibility  that  such  permit 
might  be  granted  in  the  future. 

Appeal  by  Ell)ridge  T.  Gerry  and  others  from  an  order  of  tlie 
Supreme  Court,  marie  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  25tli 
day  of  July,  1906,  overruling  objections  to  the  confirmation  of  tlie 
corrected  report  of  the  commissioners  of  estimate  and  assessment  in 
condemnation  proceedings,  and  also  from  an  intermediate  order 
entered  in  said  clerk's  office  on  the  16th  day  of  May,  1906,  sostain- 
ing  the  objections  of  the  city  of  New  York  to  the  confirmation  of 
the  original  report  of  said  commissioners. 

William  H.  Harris^  for  the  appellants. 

Theodore  Connoly^  Charles  D.  Olendorf  with  him  on  the  brief 
[  William  B.  Elliaony  Corporation  Counsel]^  for  the  respondent. 

Clarke,  J. : 

This  proceeding  was  brought  by  the  city  of  New  York  throngh 
the  commissioner  of  docks  to  acquire  the  interests  not  owned  by  the 
city  in  pier  old  No.  19  and  pier  old  No.  20,  East  river,  and  the 
bulkhead  rights  appurtenant  to  the  bulkhead  between  said  piers. 
While  the  rights  of  the  city  and  the  claimants  to  the  piers  in  qnes- 
tion  were  undivided,  yet  said  piers  were,  by  practical  construction, 
divided  between  the  city  and  the  claimants,  so  that  the  city  was 
treated  as  the  owner  of  the  westerly  half  of  pier  old  No.  19,  and 
the  easterly  half  of  pier  old  No.  20,  the  other  halves  of  the  two  piers 
being  treated  as  in  the  ownership  of  the  claimants. 

Pier  old  No.  19  was  located  at  the  foot  of  Fletcher  street, 
extending  from  South  street  into  the  East  river  about  441  feet.  It 
had  no  shed  on  it  and  never  liad  been  shedded.  Pier  old  No.  20 
was  located  at  the  foot  of  Burling  slip,  extending  from  Sooth  street 
into  the  East  river  about  417  feet. 

On  July  3, 1873,  a  resolution  was  adopted  by  the  department  of 
(hKtks,  actinrr  upon  the  request  of  C.  II.  Mallory  &  Co.,  who  were  then 
and  still  were  at  the  commencement  of  the  present  proceeding,  lessees 
of  the  pier  old  No.  20,  under  the  name  of  the  New  York  and  Texas 
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Steamship  Company,  for  permission  to  shed  the  pier  as  follows : 
^^Sesolved,  that  the  portion  of  pier  20,  East  River,  belonging  to  the 
city,  be  leased  to  C.  H.  Mallory  &  Co.  for  the  term  of  five  years; 
*  *  *  and  further  that  permission  be  granted  to  said  lessees 
(provided  they  obtain  and  file  in  the  Department  the  written  con- 
sent of  the  owners  of  the  west  half  of  the  pier)  to  erect  a  shed  on 
the  pier,  the  same  to  be  built  in  accordance  with  the  fire  laws  of  the 
city,  and  under  the  supervision  of  Superintendent  Turner;  said' 
lease  to  contain  a  covenant  that  in  case  the  pier  shall  be  required 
before  the  expiration  of  the  above  term,  for  making  the  contem- 
plated bulkhead  extension,  the  same  shall  be  surrendered  by  the 
lessees  upon  three  (3)  months'  notice  from  this  Department,  without 
any  claim  for  damages  against  the  city."  The  necessary  consent 
was  given  by  the  lessees  and  the  pier  was  thereafter  shedded.  The 
shed  then  built  remained  until  the  year  1900,  when  in  the  month  of 
May  it  was  burned  down  with  the  exception  of  some  thirty  feet  at 
the  end  of  the  pier. 

It  is  not  disputed  that  the  shed  erected  in  1873  under  this  per- 
mission was  when  built  absolutely  illegal.  People  v.  MaUory  (46 
now.  Pr.  281)  decided  this  point  in  regard  to  this  very  pier.  There- 
after there  was  passed  the  statute  known  as  the  "  Shedding  Act," 
chapter  249  of  the  Laws  of  1875,  which  provided  among  other 
things  as  follows :  "  Section  1.  Whenever  any  person,  company  or 
corporation  engaged  in  the  business  of  steam  transportation  shall  be 
the  owner  or  lessee  of  any  pier  or  bulk-head  in  the  city  of  New 
York,  and  shall  use  and  employ  the  same  for  the  purpose  of  regu- 
larly receiving  and  discharging  cargo  thereat,  it  shall  be  lawful  for 
such  owner  or  for  such  lessee,  with  the  consent  of  the  lessor,  to 
erect  and  maintain  upon  such  pier  or  bulk-head,  slieds  for  the  pro- 
tection of  property  so  received  or  discharged,  provided  they  shall 
have  obtained  from  the  department  of  docks  in  said  city  a  license 
or  authority  to  erect  or  maintain  the  same,  and  subject  to  the  condi- 
tions and  restrictions  contained  in  such  license  or  authority.  All 
Bheds  or  structures  heretofore  erected  or  maintained  upon  any  wharf 
or  pier  in  the  city  of  New  York  under  any  license  or  permit  granted 
by  the  department  of  docks  in  said  city  are  hereby  declared  to  be 
lawful  structures  subject  to  tlie  terms  and  conditions  of  the  license 
or  permit  authorizing  the  same.     Such  sheds  shall  be  constructed 
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subject  to  tlie  regulations  and  under  the  authority  of  the  superin- 
tendent of  buildings  and  the  department  of  docks."  The  effect 
of  this  statute  has  been  considered  by  this  court  in  .Matter  of 
City  of  New  TorJcyPier  No.  15  (95  App.  Div.  501 ;  113  id.  903 ; 
affd.,  185  N.  Y.  607).  Mr.  Justice  Ingra^ham  said  in  regard  to  a 
shed  which  had  been  erected  underahcense  before  the  act  of  1875 
had  been  passed,  in  construing  the  effect  of  said  act  upon  the  riglita 
of  owners :  "  There  being  no  authority  given  to  the  dock  depart- 
ment to  revoke  such  license  or  authority  when  once  given,  when 
tliat  authority  was  given  the  structure  became  by  the  force  of  the 
legislative  enactment  a  lawful  structure.  It  seems  to  me  that  the 
public  antliorities  had  no  power  to  revoke  the  authority  to  erect  a 
shed,  and  when  the  city  attempted  to  condemn  it  in  this  proceed- 
ing they  were  bound  to  pay  to  the  appellants  the  value  of  the  pier 
with  this  right  to  shed  tlie  pier  as  an  appurtenance  to  it.  The 
department  of  docks  have  never  attempted  to  revoke  this  authority 
or  to  make  this  shed  an  illegal  structure.  When  the  city  of  New 
York,  exercising  the  power  of  eminent  domain,  commenced  this 
proceeding  to  acquire  title  to  the  property,  it  was  a  property  upon 
which  these  appellants  were  entitled  to  maintain  this  structure; 
and  it  was  the  valne  of  that  pier,  with  the  right  to  maintain  this 
structure    *     *     *     to  which  these  appellants  were  entitled." 

It,  therefore,  follows  that  if  the  situation  in  the  case  at  bar  is  the 
same  as  that  which  was  presented  to  the  court  in  the  case  just  cited, 
it  would  be  governed  by  that  controlling  decision. 

The  learned  corporation  counsel  attempts  to  differentiate,  fni^ 
by  claiming  that  the  original  permission  to  shed  given  by  the  reso- 
lution of  the  dock  department  in  1873  was  by  its  terms  a  limited 
permit  which  might  be  terminated  in  three  months  and  whose  hfe 
was  at  best  live  years.  He  claims  that  this  clause,  "said  lease  to 
contain  a  covenant  that  in  case  the  pier  shall  be  required  before  the 
expiration  of  the  above  term,  for  making  the  contemplated  bulk- 
head extension,  the  same  shall  be  surrendered  by  the  lessees  upon 
three  (3)  months'  notice  from  this  Department,  without  any  claim  for 
damages  against  the  city,"  sustains  his  contention.  We  do  not  so 
interpret  the  paper.  The  resolution  provided  for  a  lease  of  the 
})ortion  of  the  pier  20  belonging  to  the  city  for  the  term  of  five 
years  and  the  clause  alluded  to  had  to  do  solely  with  the  right  of 
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tlie  city  to  cancel  its  lease  for  the  city's  lialf  of  the  pier  within  three 
months  without  any  claim  for  damages  against  the  city  for  the  can- 
cellation of  that  lease.  That  provision  conld  not  be  read  into  tlie 
riglits  of  the  owners  of  the  half  of  the  pier  not  belonging  to  the  city 
nor  conld  the  provision  palpably  relating  to  the  lease  be  made  to 
apply  to  the  entirely  independent  provision  giving  permission  to 
shed  the  whole  pier,  the  only  proviso  as  to  that  being  that  the  les- 
sees should  obtain  the  consent  of  the  owners  of  the  other  half  of 
the  pier  and  that  the  shed,  when  bnilt,  should  be  built  in  accordance 
with  the  fire  laws  of  the  city. 

So  far,  then,  as  the  first  point  is  concerned,  we  construe  this 
permit  to  shed  as  having  been  of  the  same  character  as  that  passed 
npon  in  Matter  of  City  of  New  York^  Pier  No,  15  {supra). 

The  second  point  made  is  that  the  act  of  1875,  by  the  use  of  the 
language  "  all  sheds  or  structures  heretofore  erected  or  maintained," 
confined  the  legalization  of  the  sheds  to  those  actually  in  existence 
at  the  time  of  the  passage  of  the  act,  and  that  the  shed  which  was 
then  in  existence  and  was  so  legalized  having  been  destroyed  by 
fire  in  1900,  the  license  or  permit  to  shed,  which  would  otherwise 
have  been  irrevocable  by  the  city  under  the  Pier  No.  15  case,  was 
nevertheless  revoked  by  fire.  It  is  claimed  that  this  was  the  con- 
Btmction  put  upon  the  situation  by  the  owners  and  that  they  must 
be  bound  thereby.  It  appears  that  after  the  fire  Mallory  &  Co. 
applied  to  tlie  commissioners  of  the  dock  department  for  permis- 
sion  to  shed  part  of  the  pier  20  in  accordance  with  plans  submitted, 
and  that  the  owners  joined  in  the  application  of  C.  H.  Mallory  & 
Co.  "  for  permission  to  erect  temporary  shed  upon  said  pier  as 
per  plans  to  meet  your  approval,"  and  that  the  dock  department 
granted  a  permit  thereon  as  appears  by  the  following  minute: 
"  From  the  President.  1st.  Kecommending  that  a  temporary  per- 
mit be  granted  C.  H.  Mallory  &  Co.  to  shed  a  portion  of  Pier  20, 
East  River,  in  accordance  with  plans  submitted  as  amended,  the 
shed  to  be  erected  under  the  direction  and  suixjrvision  of  the 
Engineer-in-cluef  of  this  Department  and  to  remain  thereat  only 
during  the  pleasure  of  the  Board.  Recommendation  adopted." 
And  it  appears  that  the  shed  which  was  thereafter  erected  was 
erected  in  sections  of  sixty  feet,  with  open  spaces  of  twenty  feet, 
between  the  sections  which  were  subsequently  filled  by  iron  material 
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obtained  from  another  burned  pier  and  was  correctly  described  in 
the  evidence  as  a  temporary  or  patched-up  affair. 

"While  the  facts  are  conceded  we  do  not  agree  with  the  iiiferenoe 
sought  to  be  drawn.  We  take  it  that  tliere  are  two  separate  things 
involved  in  the  permit,  jirst^  the  right  to  shed,  and,  secofid^  the 
kind  of  shed  to  be  erected.  The  first  may  be  considered  as  hi  tlie 
nature  of  an  incorporeal  hereditament,  a  vahiable  right  adding 
greatly  to  the  value  of  the  property,  and  when  once  given  by  tlie 
city  conferring  a  property  right  irrevocable  by  it  and  not  to  be 
taken  without  due^  compensation.  The  second  a  control  of  the 
character  of  the  shed,  its  construction  and  material  subject  to  the 
police  powers  which,  when  necessity  arises,  may  be  applied.  The 
right  of  Un  owner  of  land  to  build  upon  his  property  is  subject  to 
the  regulation  by  the  police  power  of  tlie  manner  of  constructioi 
and  of  the  material  used,  and  the  right  to  require  changes  and  addi- 
tions to  constructed  buildings  under  said  power  has  many  times 
been  applied  and  sustained  by  the  courts. 

If  the  right  to  shed  obtained  by  the  granting  of  the  first  permit, 
as  subsequently  legalized  by  the  Legislature,  should  be  confined  to 
the  structure  then  in  existence,  how  much  of  a  change  in  the  build- 
ing due  to  wear  and  tear,  the  actions  of  the  elements,  accident  or 
disaster,  would  destroy  that  valuable  property  right  ?  It  cannot  be 
that  such  a  right,  held  to  be  irrevocable  by  direct  action  of  the  city, 
would  be  subject  to  such  chance  or  change.  A  portion  ^fthe 
original  structure  was  still  in  existence  when  this  proceeding  was 
instituted:  Is  that  portion  of  the  pier  to  be  considered  as  possess- 
ing the  irrevocable  right  to  bo  shedded  with  consequent  compensa- 
tion therefor,  and  tlie  rest  not  ?  The  moment  it  is  conceded  that 
the  right  to  shed,  once  granted,  is  a  valuable  property  right,  enter- 
ing in,  as  an  important  element,  to  that  due  compensation  which 
must  be  paid  by  the  city  before  it  can  deprive  the  owner  of  his 
property  in  and  to  the  pier,  and  the  rights  appurtenant  thereto,  it 
must  a])pear,  it  seems  to  me,  that  that  right  which  has  existed  from 
1875  down  to  1900  could  not  be  destroyed  by  the  accident  of  fire, 
but  that  it  was  the  duty  of  the  commissioners  in  valning  pier  20 
to  value  it  as  a  pier  to  which  the  right  was  appurtenant  to  be  a 
shedded  pier  with  all  that  that  means  to  the  owner  in  relation  to 
the  steam  commerce  of  the  port. 
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So  far  as  pier  19  is  concerned,  for  which  no  permit  to  shed 
had  at  anj  time  been  granted,  and  which  never  had  been  shedded, 
we  are  satisfied  with  the  decision  of  the  court  below.  It  would  be 
going  altogether  too  far  into  the  realm  of  speculative  finance  to 
allow,  as  an  element  of  the  value  of  a  pier  which  had  been  for  a 
long  number  of  years  in  existence,  and  which  never  had  been  shed- 
ded, the  possibility  that  inasmuch  as  it  was  a  pier,  the  time  might 
come  when,  upon  application,  the  dock  department  might  grant 
permission  to  Shed  it,  especially  as  the  dock  department  could 
attach  conditions  and  restrictions  to  permits  for  sheds  erected  for  the 
first  time  after  1875,  and  could  make  them  revocable.  A  possible 
right  to  obtain  a  revocable  permit  is  not  a  proper  element  of  value. 

It  follows,  therefore,  that  the  order  appealed  from  should  be 
reversed  and  the  report  be  sent  back  to  the  commissioners  with 
instructions  to  modify  the  same  by  treating  pier  20  as  a  shedded 
pier  with  an  irrevocable  permit,  and  make  their  valuation  accord- 
ingly, with  ten  dollars,  costs  and  disbui*sements  to  the  appellants. 

Pattekson,  p.  J.,  Ingraham,  Laughlin  and  Scott,  J  J.,  concurred. 

Order  reversed  and  report  sent  back  to  commissioners,  as  stated 
in  opinion,  with  ten  dollars  costs  and  disbursements  to  appellants. 
Settle  order  on  notice. 


SaraA  a.  O'Reilly,  as  Sole  Executrix,  etc.,  of  Hugh  O'Reilly, 
Deceased,  Appellant,  v.  Patbick  Skklly,  Respondent,  Impleaded 
with  William  P.  Fogarty^  Individually  and  as  Administrator 
with  the  Will  Annexed,  etc.,  of  Patrick  A.  Fogarty,  Deceased, 
and  Others,  Defendants.    (No.  1.) 

First  Department,  February  8,  1907. 

Practice  —  order  that    plaintiff  amend   complaint   separately  stating 
actions  —  right  to  restrict  amended  complaint  to  one  cause. 

When  the  plaintiff  has  served  a  complaint  containing  more  than  one  cause  of  action 
and  an  order  has  been  granted  requiring  the  service  of  an  amended  complaint 
separately  stating  and  numbering  the  alleged  causes  of  action,  the  order  does 
not  mean  that  the  plaintiff  nolens  volena  must  serve  a  complaint  containing  two 
causes  of  action.  The  order  is  complied  with  if  the  plaintiff  serve  an  amended 
complaint  setting  up  but  one  cause  of  action,  and  the  defendant  will  be 
ordered  to  accept  service  thereof. 
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Appeal  by  the  plaintiflF,  Sarah  A.  O'Reilly,  as  qxecutrix,  etc, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  27th  day  of  December,  1906,  denying  the  plaintiffs 
motion  for  an  order  requiring  the  attorneys  for  the  defendant  Skell; 
to  accept  and  admit  service  of  the  amended  complaint  as  of  December 
12,  1906. 

Edward  W,  S,  Johnston  of  counsel  {Johnston  dk.Johnstony  attor- 
neys], for  the  appellant. 

Richard  H.  Clarke^  Jr.^  of  counsel  [Clarke  <k  Clark^  attor- 
neys], for  the  respondent. 

Clarke,  J. : 

The  plaintiff  served  a  complaint.  The  defendant  Skelly,  upon 
an  affidavit  in  which  he  alleged  that  more  than  one  cause  of  actioo 
was  attempted  to  be  pleaded  in  said  complaint,  and  that  he  was 
unable  to  properly  prepare  his  answer,  unless  the  plaintiff  served 
an  amended  complaint  separately  stating  and  numbering  the  two 
alleged  causes  of  action  therein  described,  made  a  motion  at  Special 
Term  for  an  order  to  compel  the  plaintiff  to  serve  an  amended  com- 
plaint, separately  stating  and  numbering  the  alleged  causes  ofactioD 
attempted  to  be  pleaded  in  her  complaint.  The  Special  Term,  by 
an  order  dated  tlio  10th  day  of  December,  1906,  granted  the  motion 
and  ordered  "  That  the  plaintiff  herein,  within  ten  days  after  tlieserv- 
ice  of  a  copy  of  tiiis  order  with  notice  of  the  entry  thereof  on  her 
attorneys,  serve  an  amended  complaint  separately  stating  and  num- 
bering the  causes  of  action  attempted  to  be  pleaded  in  said  com- 
plaint." A  copy  of  the  said  order  was  served  upon  the  plaintiffs 
attorney  on  December  eleventh,  and  within  the  time  there  limited, 
to  wit,  on  the  12th  day  of  December,  1906,  plaintiff  served  an 
amended  complaint  on  the  attorneys  for  the  respondent.  Said  com- 
plaint commenced  with  the  following  language:  "The  above 
named  plaintiff  complains  of  the  above  named  defendants  and  for  a 
single  cause  of  action  by  this,  her  amended  complaint,  alleges  as  fol- 
lows : "  There  is  no  doubt  that  the  pleader  has  intended  to  set  op 
but  one  cause  of  action.  In  her  affidavit  the  plaintiff  asserts  that 
the  amended  complaint  states  but  one  cause  of  action  and  that  she 
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has  but  one  cause  of  action.  On  the  same  day  the  attorneys  for 
the  respondent  returned  said  amended  complaint  to  tlie  plaintiff's 
attorneys  with  a  notice  that  it  was  returned  because  it  did  not  com- 
ply with  tlio  order  of  the  Special  Term  of  the  tenth  day  of  Decem- 
ber, "  Inasmuch  as  said  alleged  amended  complaint  does  not  sepa- 
rately state  and  number  the  alleged  causes  of  action  attempted  to 
be  pleaded  in  the  original  complaint  as  is  required  by  the  terms  of 
said  order."  Thereupon  the  plaintiff  made  a  motion  to  require 
the  attorneys'  for  the  respondent  to  accept  and  admit  service  of 
the  amended  complaint  as  of  the  day  upon  which  it  had  been  served. 
The  Special  Term  having  denied  said  motion  by  an  order  made  on 
the  twenty-seventh  day  of  December,  the  plaintiff  appeals. 

The  court  having  determined  that  the  original  complaint  set  up 
two  causes  of  action  ordered  an  amended  complaint  to  be  served. 
The  order  did  not  mean,  nor  could  the  court  have  intended  that  it 
should  mean,  that  the  plaintiff  was  compelled  nolens  volens  to  serve 
an  amended  complaint  containing  two  causes  of  action.  It  was  not 
the  purpose  of  the  order,  and  could  not  have  been  the  intention  of 
the  court,  to  compel  a  litigant  to  assert  a  cause  of  action  which  it 
did  not  possess  and  could  not  support.  The  order  provided  that 
the  plaintiff  should  "serve  an  amended  complaint  separately  stating 
and  numbering  the  causes  of  action  attempted  to  be  pleaded  in  said 
complaint."  The  words  "said  complaint"  plainly  refer  to  the 
amended  complaint  to  be  served,  and  the  order  required  that  in  said 
amended  complaint  if  there  were  two  or  more  causes  of  action  they 
should  be  separately  stated  and  numbered. 

In  obedience  to  that  order  the  plaintiff  served  an  amended  com- 
plaint, and  in  that  complaint  the  causes  of  action  attempted  therein 
to  be  pleaded  are  separately  stated  and  numbered,  to  wit,  it  is 
asserted  that  the  planitiff  "  complains  of  the  above  named  defend- 
ants and  for  a  single  cause  of  action  by  this,  her  amended  complaint, 
alleges.  *  *  *."  The  plaintiff  having  complied  with  the  order 
of  December  tenth,  the  respondent  improperly  returned  the  amended 
complaint  served  and  the  plaintiff  was  justified  in  moving  to  compel 
its  receipt  as  of  the  day  when  served  and  the  denial  of  said  motion 
was  error. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
App.  Drv.  —  Vol.  CXVII.         36 
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costs  and  disbureements,  and  the  motion  granted,  with  ten  dollars 
costs. 

Patteeson,    p.    J.,    Inoraham,    Laughlin    and    Soott,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs.     Order  filed. 


Sarah  A.  O'Keilly,  as  Sole  Executrix,  etc.,  of  Hugh  O'Reilly, 
Deceased,  Appellant,  v.  Patrick  Skelly,  Respondent,  Impleaded 
with  William  P.  Fog  arty.  Individually  and  as  Administrator 
with  the  Will  Annexed,  etc.,  of  Patrick  A.  Fogarty,  Deceased, 
and  Others,  Defendants.*    (No.  2.) 

First  Department,  February  8,  1907. 

Appeal  by  the  plaintiff,  Sarah  A.  O'Reilly,  as  executrix,  etc., 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  10th  day  of  December,  1906,  directing  the  plaintiff  to 
serve  an  amended  complaint  separately  stating  and  numbering  tlie 
alleged  causes  of  action  attempted  to  be  pleaded. 

Edward  TF".  S.  Jbh^iston  of  counsel  {Johnston  <&  Johnston^ 
attorneys],  for  the  appellant. 

Bichard  IL  Clarke^  Jr,^  of  counsel  {Clarke  cfe  Clarke, 
attorneys],  for  the  respondent. 

Per  Curiam  : 

This  is  an  appeal  from  an  order  requiring  the  service  of  an 
amended  complahit,  and  the  matters  relating  thereto  have  been  con- 
sidered in  the  memorandum  on  the  appeal  from  the  order  of  Decern 
ber  twenty-seventh  (117  App.  Div.  559),  handed  down  herewith. 

The  order  appealed  from  should  be  affirmed,  without  costs. 

Present  —  Patterson,  P.  J.,  Ingraham,  Laughlin,  Clarke  and 
Soo'rr,  J  J. 

Order  affirmed,  without  costs.     Order  filed. 

♦See  aiUillyy,  Skelly,  No,  1  (arUe,  p.  559).— [Rep. 
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James   Meaney,    as    Administrator,    etc.,   of    Edward   Meaney, 
Deceased,  Respondent,  v.  Post  tfe  McCord,  Appellant. 

First  Department,  February  8,  1907. 

Costs— when  seciirity  required  of  foreign  administrator. 

When  it  is  established  without  dispute  that  the  plaintiff  in  an  action  based  on  per- 
sonal injuries  resulting  in  death  as  well  as  all  the  next  of  kin  of  the  deceased  are 
residents  of  another  State  and  that  the  decedent  was  unmarried  and  left  no 
children  or  children  of  deceased  children  and  that  the  only  asset  in  this  State 
is  the  cause  of  action  against  the  defendant,  the  plaintiff  should  be  required  to 
give  security  for  costs. 

Appeal  by  the  defendant,  Post  &  McCord,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  17th 
day  of  December,  1906,  denying  the  defendant's  motion  for  an 
order  requiring  the  plaintiff  to  file  security  for  costs. 

Louis  Colin  of  counsel  \Frank  Y,  Johnson^  attorney],  for  the 
appellant. 

Francis  J,  Ilogan^  attorney  for  the  respondent. 

Claske,  J. : 

This  action  was  brought  to  recover  damages  for  personal  injuries 
resulting  in  the  death  of  the  plaintiff's  intestate  by  reason  of  the 
alleged  negligence  of  tiie  defendant.  The  summons  and  complaint 
were  served  on  the  13th  day  of  September,  190G.  On  the  19th  day 
of  November,  1906,  prior  to  the  last  day  to  plead,  an  order  to  show 
cause  was  obtained  why  an  order  should  not  be  made  requiring  the 
plaintiff  to  furnish  security  for  costs  on  the  ground  that  the  action 
was  brought  by  an  administrator  in  his  representative  capacity  and 
that  he  and  all  of  the  next  of  kin  prior  to  and  up  to  the  com- 
mencement of  the  action  were  non-residents.  The  motion  having 
been  denied,  defendant  appeals. 

It  was  established  without  dispute  that  the  plaintiff  and  all  the 
next  of  kin  of  the  deceased  had  resided  for  many  years  and  still 
reside  in  the  city  of  Camden,  N.  J.,  and  that  the  decedent  was 
nninarried  and  left  no  children  or  children  of  deceased  children, 
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and  the  only  asset  in  this  State  was  the  cause  of  action  against  tlie 
defendant.  Parsley  v.  Rodgera  (44  App.  Div.  139)  is  directlj  in 
point.  In  that  case  the  plaintiff,  a  resident  of  Virginia,  was 
appointed  administratrix  in  Xew  York  county  and  in  her  repre- 
sentative capacity  for  the  benefit  of  the  next  of  kin,  all  of  whom 
resided  in  the  State  of  Virginia,  she  commenced  an  action  in  New 
York.  It  appeared  that  the  intestate  left  no  property  in  New  York 
and  that  the  letters  were  issued  simply  to  permit  the  administratrix 
to  begin  an  action  for  damages  for  the  death  of  her  intestate  caused 
by  the  alleged  negligence  of  the  defendant.  Upon  these  facts  the 
attorney  for  the  defendant  Rodgers  moved  for  an  order  requiring  the 
plaintiff  to  file  security  for  costs.  The  motion  was  denied,  and  upon 
apjxjal  to  this  court  the  order  entered  thereon  was  reversed  and  the 
motion  granted.  Mr.  Justice  Barreit  said :  "  We  thus  have  a  case 
where  the  plaintiff  and  all  the  parties  whom  she  represents  are  non- 
residents of  this  State  and  where  there  is  apparently  no  estate  or 
pro[>erty  of  any  kind  within  our  jurisdiction  (or  indeed  ekewliere), 
from  which  costs  in  case  the  plaintiff  should  fail  in  the  action  could 
be  collected.  TVe  think  that  these  facts  entitled  the  defendant  to 
the  favorable  exercise  of  the  court's  discretion  ;  that  the  application 
was  addressed  to  that  discretion,  and  that  the  defendant's  motion 
for  security  should  have  been  granted  ;"  and  Mr.  Justice  Ingraham, 
concurring,  said :  "  But  where  the  action  is  brought  by  one  indi- 
vidual for  tlie  benefit  of  other  individuals,  and  both  the  one  bringing; 
the  action  and  the  ones  for  whose  benefit  it  is  brought  are  non-resi- 
dents, no  one  interested  in  the  recovery  in  any  manner  being  a  resi- 
dent, I  cannot  see  upon  what  principle  it  can  be  said  that  the  plaintiffs 
are  not  non-residents." 

The  respondent  cites  McNeil  v.  Merriam  (57  App.  Div.  \U). 
That  case  was  in  the  second  department,  and  is  distinguisliable 
from  the  case  at  bar  both  because  the  order  directing  the  plaintiff 
to  give  security  for  costs  had  been  entered  ex  parte  and  because  no 
question  of  non-residence  seems  to  have  been  presented.  The 
learned  court  said  :  "  AVhen  the  defendant  invokes  discretion 
under  section  3271,*  he  must  apply  to  the  court  and  necessarily  n|)on 
notice.     {Purslcy  v.   Rodgers,  44  App.  Div.   139,  142.)    lu  the 


♦Code  Civ.  Proc.  §3271.-  [Rep. 
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absence  of  such  procedure  this  court  will  not  presume  that  plaintiff's 
attorney  has  waived  any  of  the  rights  of  his  client  in  support  of  an 
order  which  may  deprive  the  plaintiff  of  the  power  of  enforcing  a 
meritorious  claim."  Davidson  v.  Hose  (57  App.  Div.  212)  was  also  a 
decision  of  the  second  department,  and  is  also  distinguishable  from 
the  case  at  bar  by  the  failure  of  the  papers  to  establish  the  non- 
residence  of  the  plaintiff  to  the  satisfaction  of  the  court.  The  court 
said  :  "  It  will  hardly  require  discussion  to  determine  tliat  this 
affidavit  contains  none  of  the  elements  of  legal  evidence,  and  is  not 
a  proper  basis  of  an  order  to  give  security  for  costs  on  the  ground 
that  the  plaintiff  is  a  non-resident," 

It  appearing,  therefore,  that  the  rule  as  laid  down  in  Pursley  v. 
Hodgers  (supra)  has  not  been  affected  by  any  subsequent  decision 
of  the  Court  of  Appeals,  or  of  the  Appellate  Division,  in  this  or  any 
other  department,  and  satisfied  as  we  are  of  the  soundness  of  that 
rule,  it  must  be  applied  in  the  case  before  us. 

The  order  appealed  from  should  be  reversed,  witli  ten  dollars 
costs  and  disbursements,  and  the  motion  granted,  with  ten  dollars 
costs. 

Patterson,  P.  J.,  Ingraham,  Laughlin  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs.     Order  tiled. 


Chellie  Clayman,  Appellant,  v.  The   City  of  New  York, 

Kespondent. 

First  Department,  February  8,  1907. 

Assault  and  battery  —  liability  of  municipality  for  unauthorized  arrest 
at  instig^ation  of  street  cleaning  department. 

T^e  plaintiff  was  arrested  for  sweeping  refuse  into  a  street  of  tlie  city  of  New 
York  in  violation  of  section  1  of  the  ordinance  of  March  11,  1902,  approved 
March  18,  1903.  Th6  arrest  was  made  by  a  policeman  without  a  warrant  who 
\cted  at  the  request  of  an  employee  of  the  street  cleaning  department. 
Neither  the  officer  nor  the  employee  witnessed  the  offense.  Tlie  employee 
Requested  the  arrest  under  instructions  of  the  street  cleaning  department, 
vrhlcb  required  employee?  wjip  "  witnessed  *' violations  of  thp  orflipjioce  \0 
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cause  the  arrest  of  the  offender  by  the  nearest  policeman  and  to  become  a 

witness  in  the  case. 
Held,  that  although  under  tho  circumstances  the  arrest  was  authorized  neither  by 

tlie  instructions  of  the  street  cleaning  department  nor  by  the  law,  the  arrest 

was  not  made  by  an  employee  of  the  street  cleaning  department  but  by  the 

police; 
That  as  the  police  department  is  one  of  its  governmental  agencies  the  city  is  not 

liable  for  the  nets  of  policemen  under  the  doctrine  of  respondecU  superior; 
That  the  arrest  could  not  be  considered  to  have  been  made  by  the  police  as  an 

adjunct  of  the  street  cleaning  department. 

Appeal  by  the  plaintiff,  Chellie  dayman,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  22d  day  of  Jnne, 
1906,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  tlie  New  York  Trial  Term. 

Nathan  Ballin  [^Abraham  L.  Gutman  oi  counsel  with  him  on 
the  brief],  for  the  appellant. 

Theodore  Connoly-  \Iioyal  E,  T,  Biggs  of  counsel  with  liira  on 
the  brief]  [  William  B.  Ellison^  Corporation  Coun8eS\^  for  the 
respondent. 

Clarke,  J. : 

The  complaint  alleges  two  causes  of  action :  Firsty  that  on  March 
26,  1903,  plaintiff  was  lawfully  occupying  her  rooms  at  332  Cherry 
street ;  that  one  Geottardo  Ferrara,  a  servant  of  the  defendant,  was 
engaged  in  the  regular  prosecution  of  his  duties  as  street  sweeper  of 
the  street  cleaning  department  on  Cherry  street.  That  while  so 
engaged  and  in  the  regular  discharge  of  his  duties,  the  said  Ferrara, 
in  his  endeavor  to  prevent  an  alleged  violation  of  the  municipal 
ordinances,  caused,  instigated  and  directed  several  persons,  also 
employees  of  the  city  of  New  York,  to  wit,  policemen  of  the  said 
city,  to  lay  violent  hands  upon  the  plaintiff,  to  enter  her  rooms,  to 
drag  her  down  the  stairs  of  her  dwelling  house  and  to  drag  her  along 
the  sidewalk  for  several  yards  and  otherwise  to  brutally  assault  her; 
the  said  street  sweeper  joining  in  said  assault.  The  second  cause  of 
action  alleges  that  on  the  26th  day  of  March,  1903,  the  said  Ferrara, 
the  street  sweeper  as  aforesaid,  in  the  discharge  of  his  duties  as  said 
street  sweeper,  for  tho  alleged  purpose  of  enforcing  tho  ordinances 
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of  the  city  in  respect  to  the  care  of  streets,  wrongfully  and  unlaw- 
fully caused  the  plaintiff  to  be  arrested  without  the  issuance  of  a 
warrant  and  placed  the  plaintiff  under  custody  of  police  officers  of 
the  city  of  New  York.  That  she  was  conducted  to  Bellevue  Hos- 
pital and  there  detained  seven  days ;  that  on  April  3, 1903,  she  was 
discharged  by  the  magistrate  in  the  Essex  Market  Police  Court ;  that 
ihe  arrest  was  wholly  without  probable  cause.  The  evidence  tended 
to  show  that  plaintiff  was  the  janitress  of  332  Cherry  street  in  the 
city  of  New  York  on  March  26,  1903.  On  that  day,  while  she  was 
in  her  room  about  eleven  or  twelve  o'clock  in  the  morning,  a  police- 
man and  a  street  sweeper  came  to  the  door  of  her  room.  The  door 
was  open.  Although  she  spoke  no  English,  she  thought  the  officer 
came  on  account  of  the  ashes  and  garbage.  He  said  to  her,  ^^  Come 
on."  She  went  with  him  down  stairs  and  the  officer  showed  lier 
where  she  had  swept  some  rubbish  from  the  sidewalk  into  the  street, 
and  she  said,  "  No,  I  was  not  down  stairs  and  I  did  not  sweep  because 
I  was  sick."  She  further  testified :  "  Then  I  went  to  go  back  upstairs 
again.  He  got  hold  of  me  that  way  (indicating).  *  Come  up  to  the 
station  house.'  I  say  ^  I  am  sick  and  I  cannot  go  to  the  station 
house.'  Then  I  said  *  Let  me  go  upstairs '  and  he  said,  *  No,  come 
on  to  the  station  house.'  I  sat  down  on  the  steps  because  he  would 
.not  let  me  go  np  in  the  house;  he  got  hold  of  my  hand  and 
dragged  me  and  the  street  cleaner  said  *  Take  her.     Take  her.' " 

At  this  time  the  plaintiff  was  in  an  advanced  state  of  pregnancy 
and  expected  to  be  delivered  of  a  child  either  that  day  or  the  next. 
A  neighbor  informed  the  policeman  of  the  woman's  serious  condi- 
tion and  she  went  into  the  rooms  of  another  neighbor  and  laid 
down  on  the  lounge.  The  policeman  called  an  ambulance  and  the 
surgeon  examined  the  plaintiff.  The  officer,  who  by  this  time  had 
been  joined  by  other  officers,  started  to  put  plaintiff  on  a  stretcher 
to  carry  lier  to  the  ambulance.  The  plaintiff,  associating  the 
stretcher  with  the  carrying  out  of  dead  bodies,  became  alarmed,  the 
children  began  to  cry,  and  she  refused  to  be  put  on  the  stretcher, 
BO  the  officers  carried  and  dragged  her  down  and  put  her  in  the 
ambulance.  Within  an  hour  after  she  was  taken  to  the  hospital 
her  baby  was  born.  She  remained  in  Bellevue  from  the  26th  of 
March  until  the  3d  of  April,  1903,  and  ou  that  .day  she  was  taken 
by  a  policeman  to  the  Essex  Market  Police  Court  and  arraigned  on 
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a  charge  of  violating  a  city  ordinance.  The  complaining  witness 
was  Ferrara.  The  magistrate  discharged  her.  The  ordinance  she 
was  accused  of  violating  was  as  follows :  "  No  person  or  persons 
shall  throw,  cast  or  lay  or  direct,  suffer  or  permit  any  servant,  agent 
or  employee  to  throw,  cast  or  lay  any  ashes,  offal,  vegetables,  gar- 
bage, dross,  cinders,  shells,  straw,  shavings,  papers,  dirt,  filth  or 
rubbish  of  any  kind  whatsoever  in  any  street  in  the  city  of  New 
York,  either  upon  the  roadway  or  sidewalk  thereof,  except  that  in  tlie 
morning  before  8  o'clock  or  before  the  first  sweeping  of  the  road- 
way by  the  Department  of  Street  Cleaning,  dust  from  the  sidewalk 
may  be  swept  into  the  gutter  if  there  piled,  but  not  otherwise  and 
at  no  other  time.  The  wilful  violation  of  any  of  the  foregoing 
provisions  of  this  section  shall  be  and  is  hereby  declared  to  be  a 
misdemeanor  and  shall  be  punished  by  a  fine  of  not  less  than  one 
dollar  nor  njore  than  ten  dollars  or  by  imprisonment  for  a  term  of 
not  less  than  one  nor  more  than  five  days."  (§  1,  ordinance  of 
March  11,  1902; "approved  March  18,  1902.). 

The  officer  who  made  the  arrest  acted  without  a  warrant.  Pre- 
vious to  the  arrest,  a  letter  of  instruction  of  the  street  cleaning 
department  was  issued  to  the  district  superintendents  to  enforce 
the  ordinance  above  set  fortli.  "  Where  people  are  found  to  be 
violating  the  law  in  sweeping  their  stores  out  from  the  pavements 
into  the  streets  after  8  o'clock  in  the  morning,  it  will  be  necessary 
for  the  foreman- or X detailed  man  who  witnesses  such  violations  to 
cause  the  arrest  of  the  offender  by  reporting  the  matter  to  the 
nearest  policeman  and  becoming  a  witness  in  the  case,  as  this  is  the 
only  way  in  which  this  abuse  can  be  thoroughly  corrected.  These 
means  will  have  to  be  adopted." 

At  the  close  of  plaintiff's  case,  the  complaint  was  dismissed  and 
from  the  judgment  entered  thereon  the  plaintiff  appeals. 

It  is  impossible  to  read  this  record  without  feeling  that  theplaintif 
was  subjected  to  a  gross  outrage.  That  a  woman  within  an  hoor 
of  her  confinement  should  have  been  forcibly  arrested  without  a 
warrant  by  a  number  of  policemen  for  a  minor  misdemeanor  not 
committed  in  the  presence  of  any  one  of  them,  and  in  no  way 
affecting  the  public  peace,  is  a  demonstration  of  a  kind  of  official 
stupidity  which  tends  to  bring  the  enforcement  of  the  law  nnder 
public  condemnation.     Nevertheless^    the   question   18  presented 
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whether  the  city  is  liable  in  damages  for  the  acts  of  the  iDdividnals 
complained  of. 

Appellant  claims  that  the  city  is  responsible  because  the  acts 
complained  of  were  done  by  and  upon  the  instigation  of  a  street 
sweeper,  an  employee  of  the  department  of  street  cleaning,  which 
department  was  not  one  of  the  governmental  agencies  of  the  city, 
but  exercised  functions  incident  to  the  city  in  its  individual  or 
private  capacity.  It  is  true  that  it  is  the  law  that  a  municipal  cor- 
poration is  liable  in  damages  for  the  torts  by  its  agents  and  servants 
in  the  same  way,  on  the  same  ground  and  to  the  same  extent  as  an 
individual  principal  or  master,  for  the  acts  of  those  departments  in 
which  it  does  not  exercise  acts  of  government  or  general  sovereignty. 
It  has  been  expressly  held  that  "  It  is  clear  upon  principle  and 
authority  that  the  city  of  New  York  in  the  ordinary  and  usual  care 
of  its  streets,  both  as  to  repairs  and  cleanliness,  is  acting  in  the  dis- 
charge of  a  special  power  granted  to  it  by  tlie  Legislature,  in  the 
exercise  of  which  it  is  a  legal  individual  as  distinguished  from  its 
governmental  functions  when  it  acts  as  a  sovereign."  {Missano  v. 
MayoTy  160  N.  Y.  123.)  In  that  case  the  city  was  held  liable  in 
damages  for  the  death  of  a  child  who  was  run  over  and  killed  by  a 
horse  attached  to  an  ash  cart  of  the  street  cleaning  department. 
The  argument  of  the  appellant,  therefore,  is  that  as  the  acts  com- 
plained of  grew  out  of  an  alleged  violation  by  the  plaintifiE  of  an 
ordinance  of  the  city  in  regard  to  cleanliness  of  the  streets  and  were 
upon  the  instigation  of  the  street  sweeper  in  the  performance  of 
his  duty  as  an  employee  of  the  street  cleaning  department,  there- 
fore, the  city  is  responsible  under  the  doctrine  of  respondeat 
superior. 

So  far  as  the  first  cause  of  action,  the  assault,  is  concerned,  it  does 
not  appear  that  the  sweeper  participated  therein  further  than  in 
pointing  the  plaintiff  out  to  the  officer  and  saying,  "Take  her 
Take  her."  It  further  appears  clearly  that  the  alleged  assault  was 
but  a  part  of  the  illegal  arrest  and  not  an  independent  transaction. 
The  duty  of  the  street  sweeper  was  clearly  defined  by  the  instructions 
which  provided  that  "  where  people  are  found  to  be  violating  the 
law  in  sweeping  their  stores  out  from  the  pavements  into  the  streets, 
*  *  *  it  will  be  necessary  for  the  *  *  *  detailed  man  who 
witnesses  such  yio)^tipn9  to  oanse  the  ^XT^st  of  the  offender  by 
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reporting  the  matter  to  tlie  nearest  policeman  and  becoming  a  witnesi 
in  the  case."  These  instructions  were  addressed  to  those  emplojees 
onlj  who  witnessed  an  offense.  Thereunder,  the  street  sweeper's 
duties,  as  an  eye  witness  of  a  violation,  were  confined  to  reporting 
the  matter  to  the  police  and  becoming  a  witness.  Of  course,  no 
power  was  conferred  npon  the  policeman  to  arrest  without  a  warrant 
for  this  misdemeanor  not  committed  in  his  presence. 

So  far,  therefore,  as  the  arrest  in  this  case  is  concerned,  it  was 
neither  autliorized  by  any  instructions  of  the  street  cleaning 
department,  nor  by  the  law.  The  arrest,  however,  was  made,  not 
by  an  employee  of  the  street  cleaning  department,  but  by  the 
police.  The  police  department  and  its  subordinates  are  not,  and 
never  have  been,  considered  to  be  in  the  same  category  as  thestreet 
cleaning  department.  The  police  department  is  one  of  the  gOT- 
ernmental  agencies  of  the  State,  and  for  the  unauthorized  or  tor- 
tious acts  of  its  members  the  city  has  never  been  held  responsible 
under  the  doctrine  of  respondeat  superior. 

The  appellant  urges  that  the  officer  who  made  the  arrest  did  not 
act  in  his  public  or  governmental  capacity,  but  acted  as  an  adjunct 
of  the  street  cleaning  department  in  enforcing  the  ordinance  of 
the  city  in  relation  to  the  condition  of  the  streets,  and  that  as  tlie 
municipality's  duties  to  keep  the  streets  clean  is  a  private  one,  and 
not  one  of  the  duties  of  sovereignty,  the  city  should  be  liable. 

The  answer  is*  that  the  policeman  was  commanded  by  the  Legisla- 
ture to  enforce  and  prevent  the  violations  of  all  laws  and  ordinances 
in  force  in  this  city.  (Greater  New  York  charter  [Laws  of  1901, 
chap.  466],  §  315.)  The  officer  was  either  acting  entirely  outside  the 
scope  of  his  duty,  in  which  event  the  city  would  not  be  responBible 
therefor,  or  was  performing  a  public  duty  in  making  the  arrest,  and 
was  carrying  out  the  mandate  of  the  Legislature  imposed  especially 
upon  him,  and  upon  no  other  class  of  State  servants.  Ordinances 
duly  passed  have  tlio  same  force  and  effect  as  laws  passed  by  the 
Legislature.  "The  authority  to  enact  by-laws  is  delegated. to  the 
city  by  the  sovereign  power  and  the  exercise  of  the  authority  gives 
to  such  enactments  the  same  force  and  effect  as  if  they  had  been 
passed  directly  by  the  Legislature.  They  are  public  laws  of  a  local 
and  limited  operation,  designed  to  secure  good  order  and  to  provide 
for  the  welfare  and  comfort  of  the  inhabitants,"    In  their  enforce* 
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ment,  therefore,  police  officers  act  in  their  public  capacity,  and  not 
as  the  agents  or  servants  of  the  city."  {Buttrich  v.  City  of  LoweU^ 
1  Allen,  174). 

*'  It  cannot  be  doubted  that  the  Legislature  may  delegate  to  munia 
ipal  assemblies  the  power  of  enacting  ordinances  that  relate  to  local 
matters,  and  that  such  ordinances,  if  legally  enacted,  have  the  force 
of  laws  passed  by  the  Legislature  of  the  State,  and  are  to  ho 
respected  by  all."  {New  Orleans  Water  Works  Co.  v.  New  Orleans^ 
164  U.  S.  471,  481.) 

In  WoodhuU  V.  Mayor  (150  N.  Y.  450)  action  was  brought 
against  the  city  to  recover  damages  for  an  alleged  false  imprison- 
ment. The  arrest  was  made  by  a  police  officer  of  the  Brooklyn 
bridge  trustees.  The  court,  distinctly  held  that  police  officers 
appointed  by  a  city  are  not  its  agents  or  servants,  and  although  the 
officers  whose  acts  were  complained  of  in  that  case  were  appointed 
by  the  bridge  trustees,  held  that  the  sanie  rule  applied  to  them 
Judge  Haight  said :  "  He  was  a  policeman,  appointed  as  such 
and  acting  in  that  capacity,  and  when  he  stepped  inside  of  the  car 
placed  his  hand  upon  the  shoulder  of  the  plaintiff  and  announced 
to  him  that  he  was  under  arrest,  he  was  acting  in  his  character  of 
policeman,  and  not  within  the  scope  of  any  employment  as  an  agent 
or  servant  of  the  municipalities." 

It  seems  clear,  therefore,  that  the  city  is  not  responsible  in  dam- 
ages to  the  plaintiff  in  this  CAse.  The  illegal  arrest  having  been  by 
a  police  officer,  her  cause  of  action  is  against  him. 

The  dismissal  of  the  complaint  was,  therefore,  required,  and  the 
judgment  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  Ingrah am,  Laughlin  and  Scott,  JJ.,  concurred. 

Judgment  affirmed,  with  costs.     Order  filed. 


Digitized  by  VjOOQ IC 


572  Fulton  v.  Varnby. 


First  Department,  February.  1907.  [VoL  117. 

John  Fulton,  Appellant,  v.  Qeorgk  A.  Vahney  and  L.  J.  Ostran- 
DEB,  Doing  Business  Under  the  Firm  Name  and  Style  of  Geobob 
A.  Vabney  &  Co.,  Respondents. 

First  Department,  February  8.  1907. 

Contract  —  past  act  not  oonaideration  for  promise  —  pleading  —  failure  to 
allege  consideration  or  performance —promise  to  pay  out  of  a  particii- 
lar  fund  not  negotiable  instrument. 

Action  upon  a  contract.  The  plaintiff  for  a  first  cause  of  action  alleged  in  sub- 
stance that  in  consideration  of  notification  by  the  plaintiff  that  certain  work 
was  to  be  performed  and  in  consideration  of  the  plaintiff's  recommendatioD 
that  defendants  were  proper  persons  to  perform  the  work,  the  defendanti  { 
agreed  to  pay  the  plaintiff  half  of  the  profits  arising  from  the  work,  and  that  | 
thereafter  the  dcfcndcnts  at  the  request  of  the  plaintiff  delivered  a  writing  by 
which  they  agreed  to  pay  the  plaintiff  ninety  days  after  date  a  stated  sum  to 
be  considered  as  part  of  the  profits,  as  per  the  verbal  agreement.  As  a  second 
cause  of  action  the  plaintiff  alleged  that  the  defendants  for  a  vah^able  consider- 
ation executed  and  delivered  to  the  plaintiff  the  paper  before  set  forth,  that  the 
plaintiff  was  the  sole  owner  thereof,  and  that  no  part  had  been  x)aid. 

On  demurrer. 

Held,  that  if  the  allegations  of  the  first  cause  of  action  be  construed  to  allege  that 
the  verbal  promise  was  made  after  the  information  and  recommendation  of  tlie 
plaintiff,  it  was  for  services  previously  rendered  and  the  contract  was 
unenforcible  for  lack  of  consideration; 

That  if  the  agreement  were  made  after  services  rendered  without  employment         \ 
or  request  of  the  defendants  there  could  be  no  recovery,  for  a  consideration         i 
must  consist  of   a  present  or  future  act;   a  past  act  cannot  serve  as  a 
consideration  for  a  promise;  I 

That  if  the  allegations  be  construed  as  an  averment  of  an  agreement  to  pay  for 
information  to  be  supplied  thereafter  by  the  plaintiff  the  complaint  was 
insufficient  iu  failing  to  allege  performance; 

That  the  paper  set  out  in  the  complaint  was  not  a  negotiable  instrument  in  that 
it  was  not  an  unconditional  promise  or  order  to  pay  a  sum  certain  in  money, 
but  was  a  promise  to  pay  out  of  a  particular  fund,  and  in  that  it  was  not 
payable  to  order  or  bearer;  \ 

That  ilie  instrument  not  being  negotiable  or  under  seal  the  nil r^ition that  it  wu 
executed  and  delivered  for  a  valuable  consideration  wiili.);:t  setting  out  facts 
showing  the  consideration  was  a  mere  conclusion  of  law; 

That  the  second  cause  of  action  was  also  defective  in  failing  to  allege  that  any 
profits  had  been  earned  by  the  defendant. 

Appeal  by  tlie  plaintiff,  John  Fulton,  from  an  interlocntoir 
judgment  of  the  Supreme  Court  iu  favor  of  the  defendants,  entered 
in  the  oflSc^  of  the  qlork  of  th^  Qonnty  of  New  Tork  on  the  9tli 
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day  of  June,  1906,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  Bustaining  demurrers  to  both 
causes  of  action  set  forth  in  the  amended  complaint. 

John  H.  Hazelton^  for  the  appellant. 

AUcm  G.  Bowe  of  counsel  [Purdy^  Squire  ds  Rowe^  attorneys], 
for  the  respondents. 

Clarke,  J. : 

The  complaint  alleges  that  heretofore  the  defendants,  for  and  in 
consideration  of  the  securing  by  the  plaintiff  of  notification  to  the 
defendants  of  the  fact  that  Cottier  &  Co.  desired  certain  work  to 
be  performed  at  No.  3  East  Fortieth  street,  in  the  borough  of 
Manhattan,  city,  county,  and  State  of  New  York,  for  and  in  con- 
sideration of  the  securing  by  the  plaintiff  of  the  notification  to  the 
defendants  of  the  fact  that  the  architect  of  said  work  to  be  per- 
formed, Joseph  H.  Taft,  was  receiving  bids  therefor,  and  for  and 
in  consideration  of  the  recommendation  to  the  said  Joseph  H.  Taft 
by  the  plaintiff  of  the  defendants  as  proper  persons  to  perform  said 
work  to  be  performed,  all  or  several,  the  defendants  agreed  to  pay 
to  the  plaintiff  a  sum  of  money  equal  to  one-half  of  tlie  profits  to 
the  defendants  arising  from  or  out  of  the  said  work  to  be  performed 
and  to  allow  the  plaintiff  all  reasonable  and  proper  examination 
of  the  defendants'  books  and  papers  to  ascertain  the  amount  of 
such  profits.  That  heretofore  the  defendants,  at  the  request  of  the 
plaintiff,  executed  and  delivered  to  tlie  plaintiff  a  paper  writing, 
dated  February  3,  1905,  by  which  they  agreed  to  pay  to  the  plain- 
tiff, to  be  considered  as  a  part  of  such  profits,  the  sum  of  $1,059.19, 
ninety  days  from  the  date  thereof,  said  paper  reading :  "As  per 
verbal  agreement  made  between  Mr.  John  Fulton,  Jr.,  and  our  Mr. 
Varney,  we  hereby  agree  to  pay  you  the  sum  of  Ten  hundred  Fifty- 
nine  dollars  and  Nineteen  cents  ($1,059.19),  ninety  days  from  date, 
this  amount  to  be  paid  out  of  our  profits  on  the  3  East  40th  street 
job."  That  the  profits  to  the  defendants  arising  from  or  out  of  said 
work  are  $12,000,  and  that  no  part  of  the  same  has  been  paid  to  the 
plaintiff. 

The  second  cause  of  action  alleges  that  heretofore,  and  on  or  about 
the  3d  day  of  February,  1905,  the  defendants,  for  a  valuable  con- 
sideration, executed  and  delivered  to  the  plaintiff  the  paper  herein- 
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before  set  f ortli ;  that  the  plaintiff  is  the  sole  owner  thereof,  and 
that  no  part  of  the  ^me  has  been  paid,  wherefore  plaintiff  demanded 
judgment  for  $6,000. 

The  defendants  demurred  to  both  causes  of  action  upon  the 
ground  that  facts  were  not  therein  stated  sufficient  to  constitnte  a 
cause  of  action,  and  the  demurrer  having  been  sustained,  the  plaintiff 
appeals. 

In  regard  to  the  first  cause  of  action  the  all^ation  of  the  com- 
plaint is  susceptible,  as  it  appears  to  me,  of  two  interpretations : 
J^irsty  tliAt  after  the  receipt  of  the  information  and  the  giving  of 
the  recommendation  alleged  as  consideration,  the  defendants  prom- 
ised to  pay  for  said  information  and  said  recommendation ;  that  is^ 
for  services  previously  rendered.  If  that  be  the  interpretation 
intended  by  the  pleader,  the  complaint  is  bad  because  the  perfonn- 
ance  by  the  plaintiff  having  preceded  the  defendants'  promise,  it  is 
evident  that  the  consideration  was  a  past  one  and  so  will  not  support 
the  contract.  If  the  agreement  was  made  after  the  services  rendered 
without  employment  or  request  of  the  defendants,  there  can  be  no 
recovery.  Consideration  must  consist  of  a  present  or  future  act 
A  past  act  cannot  serve  as  consideration  for  a  promise,  as  said  by 
Mr.  J  nstice  Bischoff  for  the  General  Term  of  the  Court  of  Com- 
mon Pleas  in  Winch  v.  Farmeri  Loan  cfc  Tru9t  Co,  (11  Misc. 
Rep.  390) :  "  Construing  the  instrument,  however,  to  have  been  a 
mere  promise  *  *  *  to  pay  for  information  already  imparted, 
the  trial  judge  deemed  the  complaint  to  be  wanting  in  substanoe 
because  of  the  omission  of  an  averment  that  the  information  was 
imparted  at  the  request  of  the  promisors,  express  or  implied.  Obvi- 
ously in  the  absence  of  such  a  request  the  promise  to  pay  was  nudum 
paetmn  and  the  omission  to  allege  it  rendered  the  complaint  fatally 
defective."     (Citing  authorities.) 

Second^  if  the  allegation  is  to  be  construed  as  the  averment  of  an 
agreement  whereby  defendants  promised  to  pay  for  information 
which  plaintiff  promised  to  supply  thereafter,  it  is  insufficient  in 
that  performance  is  not  averred.  It  is  necessary,  it  seeins  to  me, 
that  the  pleader  set  forth  a  promise  or  offer  by  the  defendants  call- 
ing for  a  specific  act  by  the  plaintiff  and  a  statement  of  subsequent 
perfornmnce  by  the  plaintiff  of  such  specific  act  and  the  breach  by 
the  defendants. 
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I  see  no  way  to  spell  out  a  cause  of  action.  The  pleader  merely 
says  that  in  consideration  of  securing  information  and  his  recom- 
mendation defendants  promised  to  give  hun  one-half  of  their  profits. 
I  see  no  way  to  bring  this  allegation  within  the  rule  as  laid  down 
by  ItuGEB,  Ch.  J.,  in  Bogardus  v.  New  York  Life  his.  Co, 
(101  N.  Y.  328) :  "  It  is  essential  to  the  legal  statement  of  siich  a 
canse  of  action  that  it  should  show  an  existing  contract  and  tlie  per- 
formance by  the  plaintiff  of  such  conditions  precedent  as  are  thereby 
provided,  or  a  tender  of  their  performance."  The  complaint  either 
states  that  plahitiff  performed  certain  acts  without  in  any  way  alleg- 
ing that  they  were  those  called  for  by  the  defendants'  promise  or 
what  the  terms  of  that  promise  were,  or  that  the  defendants 
promised  ta  pay  if  the  plaintiff  would  perform  the  acts  specified 
as  consideration.  The  words  employed  cannot  at  the  same  time  be 
construed  to  mean  an  allegation  that  the  notifying  and  recommend- 
ing were  the  conditions  called  for  by  the  defendants'  promise  and 
an  allegation  of  the  subsequent  performance  of  that  notifying  and 
recommending  as  well.  Botli  statements  are  necessary  and  if  we 
assume  tlie  complaint  does  in  fact  allege  either,  the  other  is  neces- 
sarily lacking. 

As  to  the  second  cause  of  action,  the  allegation  thereof  is  equally 
deficient  in  substance.  The  paper  set  out  in  the  complaint  is  not 
a  negotiable  instrument.  Section  20  of  the  Negotiable  Instruments 
Law  (Laws  of  1897,  chap.  612)  provides  that  an  instrument  to  be 
negotiable  must,  among  other  things,  contain  an  unconditional 
promise  or  order  to  pay  a  sum  certain  in  money,  and  section  22 
thereof  provides :  "  But  an  order  or  promises  to  pay  out  of  a  par- 
ticular fund  is  not  unconditional.'^  This  instrument  provides  as 
follows :  "  This  amount  to  be  paid  out  of  our  profits  on  the  3  East 
40th  Street  job."  Being,  therefore,  a  promise  to  pay  out  of  a 
particular  fund,  it  is  not  unconditional.  {American  Boiler  Co,  v. 
Fantham,^  34  App.  Div.  294.)  Further,  it  is  not  payable  to  order 
or  to  bearer  as  required  by  section  20  of  the  Negotiable  Instru- 
ments Law. 

This  instrument  not  being  under  seal  and  not  being  negotiable, 
the  allegation  in  the  compl^nt  that  it  was  executed  and  delivered 
"for  a  valuable  consideration '!  without  in  any  way  setting  up  the 
&ct8  showing  consideration,  is  a  mere  conclusion  of  law. 
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The  instrument  is  at  best  a  conditional  promise  to  pay  out  of  a 
particular  fund,  to  wit,  the  profits  of  the  makers  in  a  particular  job. 
As  there  is  no  averment  in  the  second  cause  of  action  that  anj 
profits  had  been  earned  on  said  job,  even  if  consideration  had  been 
properly  alleged,  the  complaint  would  still  have  failed  to  set  forth 
sufficient  facts  to  sustain  this  cause  of  action. 

The  interlocutory  judgment  sustaining  the  demurrer  to  the  com- 
plaint should  be  affirmed,  with  costs  and  disbursements  to  the 
respondents,  with  leave  to  the  appellant,  however,  within  twenty 
days  and  upon  payment  of  costs  in  this  court  and  in  the  court  below 
to  serve  an  amended  complaint. 

PA'rrEi^soN,  P.  J.,  Ingrahah,  Laughlin  and  Soott,  J  J.,  conenrred. 

Judgment  affirmed,  with  costs,  with  leave  to  appellant  to  amend 
on  payment  of  costs  in  this  court  and  in  the  court  below.  Order 
filed. 


James  A.  Grant,  Kespondcnt,  v.  Cananea  Consolidated  Copper 
Company,  Appellant,  Impleaded  with  William  C.  Greene  and 
Others,  Defendants. 

First  Department,  February  8,  1907. 

Process  —  when  jurisdiction  of  foreign  corporation  not  obtained  by 
service  of  summons  on  president  —  conflict  of  laws  —  wl^n  Federal 
decisions  controlling — special  appearance  to  contest  jurisdib^pxL 

A  foreign  corporation  not  doing  business  in  this  State  and  having  no  propcrtj' 
here  aud  which  has  not  appointed  an  agent  upon  whom  service  can  he  made, 
cannot  be  brought  into  court  in  a  stockholder's  action  to  obtain  a  deem 
adjudging  the  corporation  to  be  owner  of  certain  mines  by  seryice  of  sam- 
mons  upon  its  president  who  did  not  come  into  this  State  as  representatiye  of 
the  company. 

Although  the  contrary  was  heretofore  held  by  the  Court  of  Appeals^  a  Federal 
question  is  involved  under  the  14th  amendment  of  the  United  States  Constitn 
tion,  and  hence  the  Federal  rule  must  be  followed  even  though  in  direct  oppo- 
sition to  the  decisions  of  the  Court  of  Appeals  which  would  otherwise  be 
controlling. 

The  defendant  may  invoke  the  Federal  rule  by  a  special  appearance  in  the  action 
made  solely  for  the  purpose  of  moving  to  set  aside  the  service  of  summons. 

Ingraham.  J  ,  dissented,  with  opinion. 
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Appeal  by  the  defendant,  the  Cananea  Consolidated  Copper  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  30th  day  of  October,  1906,  denying  said  defend- 
ant's motion  to  vacate  the  service  of  a  summons  upon  its  president 

M.  K  Harby  \F.  W.  M.  Cutcheon  with  liim  on  the  brief],  for 
the  appellant. 

Walter  B.  Raymond  [Samuel  8.  Watson  and  Chester  A.  Jayne 
witli  him  on  the  brief],  for  the  respondent. 

Clarke,  J. : 

This  is  an  appeal  from  an  order  of  the  Special  Term  denying  a 
motion  of  the  defendant  Cananea  Consolidated  Copper  Company 
for  an  order  vacating  the  service  of  the  summons  upon  it  through 
William  C.  Greene,  its  president.  This  is  a  stockholder's  suit  brought 
by  the  plaintiff  on  behalf  of  all  the  stockholders  of  the  Cobre 
Grande  Copper  Company  (an  Arizona  corporation)  similarly  situ- 
ated, for  the  purpose  of  procuring  a  decree  adjudging  that  the 
Cananea  Consolidated  Copper  Company  (a  Mexican  corpoi^tion, 
hold  the  legal  title  to  certain  mines  and  mining  properties  in  the 
Kepnblic  of  Mexico,  in  trust  for  the  Cobre  Grande  Company,  and 
of  compelling  the  defendants  W.  C.  Greene,  the  Greene  Consolidated 
Copper  Company,  and  the  Cananea  Consolidated  Copper  Company 
to  account  for  and  pay  over  to  the  defendant  Cobre  Grande  Copper 
Company  all  benefits  of  every  kind,  if  any,  derived  by  them  or  any 
of  them,  fjrom  any  of  the  said  properties,  and  of  obtaining  other 
like  relief.  On  October  8,  1906,  a  summons  indorsed  to  William 
C.  Greene,  as  president  of  the  Cananea  Consolidated  Copper  Com- 
pany, was  handed  to  William  C.  Greene,  president  of  the  appellant, 
in  New  York  city.  The  Cananea  Company  thereafter  appeared 
specially,  and  moved  that  the  service  of  the  summons  be  vacated. 

It  nowhere  appears  in  the  record  that  the  plaintiff  is  a  resident  or 
citizen  of  this  State.  The  ground  of  the  motion  is  that  the  defend- 
ant is  a  foreign  corporation  ;  that  it  does  no  business  in  the  State 
of  New  York;  that  it  has  no  office  in  this  State;  that  it  has 
appointed  no  agent  upon  whom  service  could  be  made,  and  that 
App.  Drv.  —  Vol.  CXVII.         37 
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the  action  being  in  personam  the  courts  of  this  State,  under  such 
circumstances,  have  no  jurisdiction  over  it.  Section  432  of  tl»e  Code 
provides  that  "  Personal  service  of  the  summons  upon  a  defendant, 
being  a  foreign  corporation,  must  be  made  by  delivering  a  copy 
thereof  witliin  the  State,  as  follows :  1.  To  the  president,  vice- 
president,  treasurer,  assistant  treasurer,  secretary,  or  assistant  secre- 
tary, or,  if  the  corporation  lacks  either  of  those  oflScers,  to  tlie 
officer  performing  corresponding  functions  under  another  name." 

In  Pojpe  v.  Terre  Haute  Car  Mfg.  Co.  (87  N.  Y.  137)  the  Court 
of  Appeals  said.  Earl,  J.,  writing  the  opinion:  "The  plaintiffs 
are  residents  of  this  State,  having  a  cause  of  action  arising  upon 
contract  against  the  defendant,  an  Indiana  corporation.  Thej 
caused  a  summons  for  the  commencement  of  an  action  to  be  served 
upon  the  defendant's  president  within  this  State,  and  it  made  a 
motion  to  set  aside  such  service,  on  tlie  ground  that  it  was  unauthor- 
ized and  ineffectual  for  any  purpose.  *  *  *  It  appears  that 
the  defendant  being  a  foreign  corporation  had  no  place  of  business, 
and  transacted  no  business  and  had  no  property  within  this  State, 
and  that  at  the  tfme  its  president  was  served  he  was  temporarily 
witliin  this  State,  for  purposes  of  his  own,  on  his  way  to  a  seaside 
resort,  and  not  in  his  official  capacity  or  upon  any  business  of  the 
defendant."  Nevertheless  the  court  held  that  the  service  was  a  good 
service,  and  declined  to  set  it  aside.  That  decision  was  in  Novem- 
l>er,  1881.  The  Supreme  Court  of  the  United  States,  however,  in  a 
long  series  of  cases,  beginning  with  Pennoyer  v.  Neff  (95  U.  S. 
714);  St.  Clair  v.  Cox  (106  id.  350),  and  continuing  down  to 
Remington  v.  Central  Pacific  R.  R.  Co.  (198  id.  95),  has  declared 
a  contrary  doctrine.  In  Goldey  v.  Moiming  News  (156  TJ.  S.  518), 
that  court  decided  that  service  in  New  York  upon  the  pi-esident  of 
the  defendant  corporation,  a  Connecticut  concern,  temporarily  within 
the  State,  was  invalid,  it  appearing  that  the  defendant  corporation 
was  doing  no  business  in  the  State  of  New  York,  and  had  no  resi- 
dent agent  or  property  therein.  The  suit  had  been  commenced  in 
the  Supreme  Court,  in  the  county  of  Kings,  and  was  removed  into 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
New  York.  It  was  decided  in  1895,  and  Mr.  Justice  Gkay,  delivering 
the  Unanimous  opinion  of  the  court,  said :  "  Upon  the  question  of 
the  validity  of  such  a  service  as  was  made  in  this  case,  there  has 
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been  a  diflEerence  of  opinion  between  tlie  courts  of  tlie  State  of  Kew 
York,  and  the  Circnit  Courts  of  the  United  States.  Such  a  service 
has  been  held  valid  by  the  Court  of  Appeals  of  New  York.  {IJiller 
T.  Burlington  cfe  Missouri  Uiver  Railroad  Co,^  TO  N.  Y.  223 ;  Pope 
V.  Terre  Haute  Car  Mfg.  Co.^  87  N.  Y.  137.)  It  has  been  held  invalid 
by  the  tJircuit  Courts  of  the  United  States,  held  within  the  State  of 
New  York  (citing  a  large  number  of  cases,)  It  becomes  necessary, 
therefore,  to  consider  the  question  upon  principle,  and  in  the  light  of 
the  previous  decisions  of  this  court.  It  is  an  elementary  principle  of 
jurisprudence,  that  a  court  of  justice  cannot  acquire  jurisdiction  over 
the  person  of  one  who  has  no  residence  within  its  territorial  jurisdic- 
tion, except  by  actual  service  of  notice  within  the  jurisdiction  upon 
him,  or  upon  someone  authorized  to  accept  service  in  his  behalf, 
or  by  his  waiver,  by  general  appearance  or  otherwise,  of  the  want 
of  due  service.  *  *  *  A  judgment  rendered  in  a  court  of  one 
State  against  a  corporation  neither  incorporated  nor  doing  business 
within  the  State,  must  be  regarded  as  of  no  validity  in  the  courts  of 
another  State,  or  of  the  United  States,  unless  service  of  process  was 
made  in  the  first  State  upon  an  agentappointed  to  act  there  for  the  cor- 
poration, and  not  merely  upon  an  officer  or  agent  residing  in  another 
State,  and  only  casually  within  the  State  and  not  charged  with  any 
business  of  the  corporation  there."  In  Conley  v.  Mathleson  Alkali 
Works  (190  U.  S.  406),  the  plaintiff  was  a  citizen  of  New  York 
and  the  defendant  was  incorporated  in  the  State  of  Virginia. 
Plaintiff  brought  an  action  in  the  Supreme  Court  of  New  York 
against  the  defendant  for  moneys  alleged  to  be  due  on  a  contract 
which  was  alleged  to  have  been  made  in  the  'fcity  of  New  York 
The  defendant  had  designated  no  agent  upon  whom  service  could 
be  made^  and  summons  was  served  upon  two  members  of  the  board 
of  dii-ectors,  both  residents  of  the  city  of  New  Y^'ork.  The  defend- 
ant had  been  engaged  in  business  and  had  owned  and  operated  a 
manufacturing  plant  within  the  State  up  to  a  few  months  prior  to 
the  service.  But  it  had  conveyed  this  plant  and  all  of  the  property 
of  every  kind  and  description  to  another  corporation  prganized 
under  the  laws  of  Virginia  and  had  ceased  doing  business  or  hold- 
i'lg  property  within  the  State.  It  was  said  :  "  The  fact  that  it  held 
the  entire  capital  stock  of  the  Castner  Electrolytic  Alkali  Company 
and  that  the  operations  of  that  company  were  carried  ou  under  the 
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same  management  as  before  December  31,  1900,  is  not  material. 
The  new  corporation  was  a  separate  legal  entity  and  whatever 
may  have  been  tiie  motives  leading  to  its  creation  it  can  only  be 
regarded  as  such  for  the  purposes  of  legal  proceedings.  It  was  that 
corporation  alone  which  transacted  any  business  in  this  State,  not- 
withstanding it  may  have  been,  for  all  practical  purposes,  merely  the 
instrument  of  the  defendant  corporation."  The  court  then  reviewed 
the  provisions  of  the  New  York  Code  of  Civil  Procedure  and 
reaffirming  the  doctrine  of  Goldey  v.  Morning  News  {mjpra\ 
said  :  "  The  principle  aimounced  in  Goldey  v.  Morning  3V«r«  covers 
the  case  at  bar.  The  residence  of  an  officer  of  a  corporation  does 
not  necessarily  give  the  corporation  a  domicile  in  the  State.  He 
must  be  there  officially,  there  representing  the  corporation  in  its 
business.  {SL  Clarr  v.  Cox,  106  U.  S.  350.)  In  other  wonls,  a 
corporation  must  be  doing  business  there."  In  Caledonian  Coat 
Co.  V.  Baker  (196  TJ.  S.  432)  the  president  of  the  Sauta  Fe 
Ilailroad  Conipany  was  served  with  process  while  on  a  railroad 
train  passing  through  New  Mexico.  The  court  said  :  "  It  is  firmly 
established  that  a  court  of  justice  cannot  acquire  jurisdiction  over 
the  person  of  a  defendant  ^  except  by  actual  service  of  notice  within 
the  jurisdiction  upon  him,  or  upon  someone  authorized  to  accept 
service  in  his  behalf,  or  by  his  waiver,  by  general  appearance  or 
otherwise,  of  the  want  of  due  service.*  (Citing  cases.)  This 
principle  is  applicable  to  all  courts.  We  are  of  opinion  that 
the  service  of  summons  upon  Ripley,  as  president,  while  lie 
was  passing  through  the  territory  on  a  railroad  ti-ain  was  insoffi- 
cietit  as  a  personal  service  on  the  company  of  which  he  was  pres- 
dent.  It  is  true  that  the  company  owned  lands  in  the  territoir, 
but  its  office,  at  which  the  meetings  of  its  director  were  held,  was 
in  the  city  of  New  York,  while  tlio  office  of  its  land  commissioner 
was  at  Topeka,  Kansas,  and  the  office  of  its  president  was  at  Chi- 
cago, Illinois.  The  mere  ownership  of  lands  in  New  Mexico,  or  the 
bringing  of  suits  there  to  protect  its  lands  against  trespasses,  could 
not  have  had  the  efTect  to  put  the  company  into  that  territory  for 
the  purposes  of  a  personal  action  against  it  based  on  service  of 
summons  upon  one  of  its  officers  while  passing  through  the  territorj 
on  a  railroad  train." 

In  Pennoyer  v.  iV>^(9r>  U.  S.  714)  the  United  States  Supreme 
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Court  considered  the  language  of  several  decisions  of  various  State 
courts  of  the  kind  illustrated  by  the  Pope  case,  where  our  Court 
of  Appeals  said :  "A  judgment  to  be  rendered  in  an  action  tluis 
cominenced  against  a  foreign  corporation  will  be  valid  for  every 
purpose  witliin  this  State  and  can  be  enforced  against  any  property 
at  any  time  found  within  this  State.  Its  effect  elsewhere  need  not 
now  be  determined."  The  Supreme  Court  of  the  United  States  in 
the  Pennoyer  Case  {mipra)  said  :  "  But  if  tlie  court  has  no  jurisdic- 
tion over  tlie  person  of  the  defendant  by  reason  of  his  non-residence 
and  consequently  no  authority  to  i)ass  upon  Iiis  pcrsoiuxl  rights  and 
obligations;  if  the  whole  proceeding  without  service  upon  him  or 
his  appearand3  is  corain  noii  judice  and  void  ;  if  to  hold  a  defetid- 
ant  bound  by  such  a  judgment  is  contrary  to  the  first  principles 
of  justice  —  it  is  difficult  to  see  how  the  judgment  can  legiti- 
mately have  any  force  within  the  State.  *  *  *  In  later  cases 
this  language  is  repeated  with  less  frequency  than  formerly,  it 
beginning  to  be  considered  as  it  always  ought  to  have  been,  that  a 
judgment  which  can  be  treated  in  any  State  of  this  Union  as  con- 
trary to  the  first  principles  of  justice  and  as  an  absolute  nullity 
because  rendered  without  any  jurisdiction  of  the  tribunal  over  the 
party,  is  not  entitled  to  any  respect  in  the  State  where  rendered. 
*  *  *  Since  the  adoption  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution,  the  validity  of  such  judgments  may  be  directly 
questioned  and  their  enforcement  in  the  State  resisted  on  the 
ground  that  proceedings  in  a  court  of  justice  to  determine  the 
jxjrsonal  rights  and  obligations  of  parties  over  whom  that  court  has 
no  jurisdiction  do  not  constitute  due  proce^^s  of  law." 

The  respondent  in  the  matter  at  bar  admits  that  a  Federal  ques- 
tion is  involved,  as  indeed  is  clearly  the  case.  (U.  S.  Const.  14th 
Amendt.  §  1.)  It  has  been  raised  in  the  proper  manner  by  a  special 
appearance  solely  for  the  purpose  of  moving  to  set  aside  the  service 
of  the  summons.  A  Federal  question  being  thus  raised,  we  are 
bound  to  follow  the  decisions  of  the  Supreme  Court  of  the  United 
States  even  if  they  are  in  direct  opposition  to  decisions  of  the  Court 
of  Appeals,  which  would  otherwise  be  controlling.  {Ilintennister 
V.  First  National  Bank,  04  X.  Y.  212;  Duncouib  v.  Ifi'ew  Yoi'l', 
H.  cfe  N.  E.  R,  Co.,  84  id.  190 ;  Sihley  v.  Slhley,  70  App.  Div.  132.) 

The  decisions  of  the  Supreme  Court  of  the  United  States  in  the 
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Goldey  Case  and  the  Conley  Case  {supra)  were  made  many  jeare 
after  the  decision  of  the  Pope  Case  {supra)  by  the  Court  of  Apjieals, 
and  it  is  not  to  be  doubted  but  that  the  learned  Court  of  Apjx^als 
wlien  the  question  is  again  before  it,  will  say  of  its  foniier  decMon 
as  it  said  in  Sander  v.  StaU  of  New  York  (182  K  Y.  400)  of  tl;e 
reversal  of  the  case  of  MuhZker  v.  N.  T.  <&  IL  R.  R.  'Co,  (197 
U.  S.  544) :  "  Of  course,  with  the  decision  of  the  Supreme  Court  in 
the  MuhlJcer  case,  our  own  decisions  in  the  cases  cited  have  ceaged 
to  be  authorities." 

It  follows,  therefore,  that  the  Cananea  Copper  Company  has  not 
been  properly  brought  into  court  by  the  service  of  a  summons  upon  its 
president,  said  president  not  being  in  this  State  as  the  representative 
of  said  company,  which  does  no  business  and  has  no  property  herein. 

It,  therefore,  follows  that  the  order  appealed  from  should  be 
reversed,  with  costs  and  disbursements  in  this  court,  and  the  motion 
granted,  with  ten  dollars  costs. 

Patterson,  P.  J.,  Lauqhlin  and  Soott,  J  J.,  concurred ;  Inora- 
HAM,  J.,  dissented. 

Inoraham,  J.  (dissenting) : 

The  question  presented  on  this  motion  is  not  whether  a  judgment 
entered  in  this  action  is  entitled  to  be  enforced  as  against  the 
defendant  outside  the  State  of  New  York.  The  Code  of  Civil  Pro- 
cedure (§  432)  authorizes  the  service  of  the  summons  upon  the  presi- 
dent or  other  ofHcer  of  a  foreign  corporation  withiii  this  State,  and 
it  seems  to  me  that  the  court,  by  such  service,  at  least  acquires  juris- 
diction over  the  defendant  sufficient  to  authorize  a  judgment  which 
will  be  valid  in  tliis  State.  I  do  not  understand  that  the  decision  of 
the  Supreme  Court  of  tlie  United  States  cited  by  Mr.  Justice  Clarke 
in  the  prevailing  opinion  interferes  with  tlie  right  of  the  State  of 
New  York  to  grant  a  judgment  against  a  foreign  corporation  where 
process  lias  been  served  in  accordance  with  its  laws,  and  which  could 
be  enforced  in  this  State.  For  that  reason  I  think  the  court  should 
maintain  jurisdiction,  leaving  the  effect  of  a  judgment  to  be  deter- 
mined when  such  a  judgment  is  obtained. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs.     Order  filed. 
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In  tlie  Mattel-  of  the  Estate  of  Patrick  A.  Fooarty,  Deceased. 

Sarah  A.  O'Keilly,  as  Executrix,  etc.,  of  Hugh  O'Reilly, 
Deceased,  Appellant;  Patrick  Skblly  and  Others,  as  Eesid- 
uary  Devisees,  Eespondents. 

First  Department,  February  8,  1907. 

Executors  and  administrators  —  accounting  by  representative  of 
deceased  trustee— jurisdiction  of  surrogate  and  Supreme  Coiirt  — 
issues  involving  title  to  real  estate. 

The  Supreme  Court  and  the  Surrogate's  Court  have  cencurrent  jurisdiction  to 
require  the  personal  representatives  of  deceased  executors  and  trustees  to 
account  for  property  which  came  into  their  hands.  Ordinarily  the  Supreme 
Court  will  refuse  to  exercise  its  jurisdiction  unless  the  jurisdiction  of  the 
Surrogate's  Court  be  insnlBcient  to  determine  all  the  questions  involved. 

The  Surrogate's  Court  having  a  limited  jurisdiction  and  being  without  power  to 
try  title  to  real  estate,  should  refuse  to  require  the  representative  of  a  deceased 
trustee  to  account  when  a  question  involving  the  title  to  real  estate  must  be 
decided  as  a  prerequisite  to  the  accounting. 

Appeal  by  Sarah  A.  O'Reilly,  as  executrix,  etc.,  from  an  order 
of  the  Surrogate's  Court  of  the  county  of  New  York,  entered  in 
said  Surrogate's  Court  on  the  12th  day  of  December,  1906,  requiring 
her  to  file  a  duly  verified  account  of  the  proceedings  of  said  Hugh 
O'Reilly,  deceased,  as  executor  of  and  trustee  under  the  will  of 
Patrick  A.  Fogarty,  deceased. 

Edward  TF.  S,  Johnston^  for  the  appellant. 

Rwhard  II.  Clarke^  Jr.  [Franklin  II.  Mills  with  him  on  the 
brief  J,  for  the  respondents. 

Laugh  LIN,  J. : 

It  appears  that  Patrick  A.  Fogarty  died  February  25,  1889,  leav- 
ing a  last  will  and  testament,  in  and  by  which  he  appointed  Ilugli 
O'Reilly,  William  Purcell  and  the  petitioner,  Patrick  Skelly, 
executors  and  trustees.  Letters  testametitary  were  issued  to  them 
and  they  qualified  and  entered  upon  the  discharge  of  their  duties. 
By  a  proceeding  instituted  in  the  Surrogate's  Court,  of  which  all 
parties  in  interest  had  due  notice,  the  accounts  of  the  executors  were 
duly  settled  by  a  decree  of  the  Surrogate's  Court,  made  and  entered 
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on  the  ITtli  day  of  January,  1895,  as  of  the  3l6t  day  of  December, 
1894,  and  tlie  executors  were  discharged  upon  paying  over  to  them- 
selves as  trustees  under  the  will  the  sum  of  $11,247.64.  Tlie  letters 
issued  to  Purcell  were  revoked  on  the  29th  day  of  October,  1895, 
and  it  appears  that  subsequent  to  the  time  of  his  discharge  as  exec- 
utor and  up  to  the  time  of  his  deatli,  on  March  7,  1900,  he  did  not 
act  as  trustee.  The  petitioner,  Skelly,  and  the  decedent,  O'Reilly, 
remained  trustees  until  the  death  of  the  latter  on  March  21, 1904, 
but  it  is  alleged  by  the  petitioner  that  the  decedent  O'Reilly  was  the 
active  trustee.  It  is  in  effect  admitted  in  the  petition  that  the  decree 
settling  the  accounts  of  the  executors  was  complied  with,  and  that 
the  trustees,  including  the  deceased  trustee,  have  accounted  for  the 
money  received  by  them  as  trustees  from  themselves  as  executors. 
It  is  also  alleged  that  the  decedent  was  the  active  executor,  and 
that  in  the  accounting  of  the  executors,  of  which  he  had  charge, 
they  accounted  for  one-half  of  the  rents,  issues  and  profits  of  the 
premises  known  as  No.  81  Ridge  street,  borough  of  Manhattan, 
New  York.  It  appears  by  the  answer  of  the  appellant  that  in  the 
accounting  they  accounted  for  one-half  of  the  rents,  issues  and 
profits  of  said  premises  from  Fogarty's  death,  which  occurred  on 
February  25,  1889,  down  to  and  including  the  31st  day  of 
December,  1894.  It  now  appears  that  a  deed  of  said  premises, 
signed  and  acknowledged  by  the  deceased  executor,  individnally, 
and  his  wife,  bearing  date  October  23,  1883,  to  said  Fogarty, 
was  recorded  on  the  30th  day  of  June,  1903.  The  theory  of 
the  petitioner  is  that  the  title  to  said  premises  was  in  Fogarty 
from  the  date  of  said  deed,  and  that  the  deceased  executor,  who 
personally  received  the  rents,  issues  and  profits  of  the  premiseSj 
should  have  accounted  for  the  whole,  instead  of  one-half ;  and  the 
moving  and  reply  papers,  though  vague  and  indefinite  on  this  sub- 
ject, may  be  open  to  the  inference  that  it  is  also  claimed  that  be 
received  and  failed  to  account  for  the  rents,  issues  and  profits  of 
the  premises  from  the  time  of  the  accounting  down  to  the  time 
of  his  death.  At  most,  however,  the  petitioner  seeks  an  accounting 
concerning  one-half  of  the  rents,  issues  and  profits  of  this  parcel  of 
land,  from  the  date  of  the  deed  to  the  former  accounting,  and  for 
the  entire  rents,  issues  and  profits  from  that  time  until  the  death  of 
the  deceased  trustee.     The  personal  representative  of  the  deceased 
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trustee,  whom  the  petitioner  desires  to  have  account*  for  liis  acts  as 
.  executor  and  trustee,  interposed  an  answer  to  the  petition,  setting 
up  the  former  accounting  as  a  bar,  denying  tliat  tlie  deceased  trustee 
had  failed  fully  to  account,  alleging  that  one-half  of  the  rents  for 
which  lie  accounted  constituted  a  gift  to  the  children  of  Fogarty, 
and  that  he  likewise  paid  over  as  a  gift  to  the  children  of  Fogarty  a 
like  proportion  of  the  rents,  issues  and  profits  of  the  said  real  estate 
between  the  date  of  the  accounting  and  the  time  of  his  death;  but, 
in  substance,  alleging  that  he  was  under  no  legal  obligation  so  to 
do,  as  the  title  was  in  him,  and  specifically  alleging  that  tlie  deed 
was  never  delivered  and  never  became  operative,  and  that  during 
the  last  illness  of  the  deceased  executor  the  deed  was  surrepti- 
tiously taken  from  his  custody  and  subsequently  placed  on  record 
without  his  authority  or  knowledge,  and  that,  therefore,  the  title  to 
real  estate  is  necessarily  involved  in  the  accounting  which  the  peti- 
tioner seeks,  and  consequently 'the  Surrogate's  Court  is  without 
jurisdiction. 

The  learned  counsel  for  the  petitioner  insists  that  the  recording 
of  the  deed  nearly  twenty  years  after  its  execution,  and  even  long 
•  after  the  death  of  the  grantee,  raises  a  presumption  of  due  delivery 
and  that  the  accounting  must  be  had  according  to  the  record  title 
as  shown  by  this  deed.  Even  though  there  be  such  a  presumption, 
a  question  which  it  is  not  necessary  to  decide  on  this  appeal,  the 
presumption  is  overcome  by  the  facts  alleged  in  the  answer.  If  the 
deed  was  not  delivered,  it  of  course  did  not  become  operative.  The 
appellant  cannot  be  compelled  to  account  until  she  has  an  oppor- 
tunity, in  a  court  of  competent  jurisdiction,  to  try  that  question  on 
the  merits.  The  Supreme  Court  and  the  Surrogate's  Court  have 
concurrent  jurisdiction  to  require  executors  and  trustees  and  in  case 
of  their  death,  their  personal  representatives,  so  far  as  property  has 
come  into  their  hands,  to  account  for  their  acts,  and  ordinarily  the 
Supreme  Court  will  refuse  to  exercise  it-s  jurisdiction  ;  but  where, 
as  here,  the  jurisdiction  of  the  Siurogate^s  Court  is  insufficient  to 
determine  all  of  the  questions  necessarily  involved,  the  Supreme 
Court  will  exercise  jurisdiction.  {Hard  v.  Ashley^  117  N.  Y.  606  ; 
Sanders  v.  Sautter^  126  id.  193;  Dotiglas  v.  Yost^  64  Ilun,  155; 
Matthews  v.  Studley^  17  App.  Div.  303,312;  Strong  v.  Harris,  84: 
Ilun,  314 ;  Blake  v.  Barnes.  28  Abb.  N.  C.  401.)    The  Surrogate's 
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Court,  being  a  court  of  limited  jurisdiction,  and  being  without  juris- 
diction  to  try  the  title  to  the  real  estate,  should  have  dismissed  tk 
petition  upon  it  being  thus  made  to  appear  that  a  question  relating 
to  the  title  of  the  real  estate,  which  should  be  decided  l)efore  an 
accounting  should  be  ordered,  was  inrolved.  {Matter  of  Spears,  89 
Ilun,  49.) 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  petition  should  be  dismissed,  with  ten 
dollars  costs. 

Patterson,  P.  J.,  Inqraham,  Clarke  and  Scott,  JJ.,  concnrrei 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
petition  dismissed,  with  ten  dollars  costs.     Order  tiled. 


Charles  Uggla,  Respondent,  v,  Isaao  V.  Broka^w,  Appellant 

First  Department,  February  8,  1907. 

Nuisance  —  injury  cauBed  by  defective  conatruction  of  building— liabil- 
ity of  landlord  for  damage  caused  by  condition  of  building— res  ipsa 
loquitur  —  pleading  —  facts  setting  out  action  for  nuisance- reaion> 
able  care  in  erecting  building  of  sufficient  strength  to  withstand 
storms  —  liability  where  tenant  erected  building —  error  in  charge  ai 
to  burden  of  proot 

Where  the  entire  possession  of  a  building  has  been  surrendered  to  a  lessee,  the 
landlord  is  not  liable  during  the  lease  for  any  injuries  resulting  from  negU- 
gence  through  a  failure  to  keep  the  building  in  repair,  and  in  order  to  charge 
him  it  must  be  shown  that  the  accident  was  the  result  of  a  coDdilioa  which 
constituted  a  nuisance  and  which  existed  at  the  time  the  landlord  surrendered 
the  entire  possession  to  the  tenant  or  of  which  he  afterward  had  actusl  notice. 

It  is  better  for  a  pleading  to  characterize  the  nature  of  the  action,  but  this  is 
not  imperatively  required  where  the  essential  facts  to  support  it  arc  plesded. 

Hence,  a  complaint  alleging  that  the  plaintiff  was  injured  while  driving  onadtj 
street  by  the  fall  of  building  material  from  the  top  of  a  building  upon  the 
defendant's  premises  due  to  the  fact  that  the  roof  was  negligently  and  daa- 
gerously  constructed;  that  the  accident  was  occasioned  by  the  carelessness  of 
the  defendant  in  failing  to  have  the  roof  properly  secured  and  that  the  defend- 
ant had  knowledge  and  notice  of  this  condition  but  refused  and  neglected  to 
repair,  authorizes  a  recovery  on  the  theory  of  a  nuisance,  although  nuisance  13 
not  expressly  pleaded. 
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In  erecting  buildings  near  a  public  street  reasonable  care  must  be  exercised  to 
construct  them  so  securely  that  they  will  withstand  any  storm  which  a  reason- 
ably prudent  man  familiar  with  local  weather  conditions  would  anticipate,  but 
an  owner  is  not  an  insurer  against  damage  caused  by  a  wind  of  hurricane 
velocity  or  by  an  earthquake. 

Hence,  since  the  evidence  showed  that  the  injury  was  caused  by  a  heavy  sky- 
light being  torn  from  its  fastenings  upon  the  roof  by  a  wind,  the  velocity  of 
which  was  between  fifty  and  seventy -three  miles  per  hour,  and  there  was  a 
conflict  as  to  the  sufficiency  of  the  manner  in  which  the  skylight  was  attached, 
it  was  proper  to  submit  to  the  jury  the  question  as  to  whether  the  storm  was 
of  such  unusual  violence  that  the  defendant  \n  constructing  the  building  was 
not  required  to  guard  against  danger  incident  thereto. 

As  the  jury  was  instructed  that  the  defendant  was  not  liable  unless  the  skylight 
was  improperly  constructed  and  insecurely  fastened  to  the  building  originally, 
it  is  immaterial  that  the  trial  judge  did  not  expressly  submit  the  case  upon 
the  theory  of  nuisance  and  that  he  made  frequent  reference  to  negligence. 

A  landlord  cannot  escape  liability  for  damage  resulting  from  a  nuisance  which 
existed  at  the  time  the  building  was  constructed  on  the  ground  that  the  build- 
ing was  erected  by  his  tenant,  especially  where  the  landlord  reserved  partial 
control  as  to  the  plan  and  construction  thereof. 

A  prima  facie  case  Against  the  owner  of  real  property  is  made  out  by  proof  of 
the  existence  of  a  nuisance  and  either  that  it  was  created  in  whole  or  in  part 
by  the  owner  or  existed  in  such  manner  that  he  was  chargeable  presumptively 
with  knowledge  thereof. 

Hence,  it  is  reversible  error  to  charge  that  the  fall  of  the  skylight  created  a  pre- 
sumption that  it  was  not  properly  secured  which  the  defendant  must  meet  by 
contrary  proof.  The  doctrine  res  ipsa  loquitur  would  not  establish  even  prima 
facie  that  the  building  was  a  nuisance  when  constructed. 

Scott  and  McLaughlin,  JJ.,  dissented,  with  opinion,  except  as  to  result. 

Appeal  by  the  defendant,  Isaac  V.  Brokaw,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  tlie  office  of 
the  clerk  of  the  county  of  New  York  on  the  15th  day  of  February, 
1906,  upon  the  verdict  of  a  jury  for  $10,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  17th  day  of  February,  1906, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Ambrose  O,  Todd^  for  the  appellant. 

Flamen  B.  Candler^  for  the  respondent. 

Laughujj,  J, : 

The  plaintiff  was  a  coachman  in  the  employ  of  Mrs.  Jay.  On 
the  21st  day  of  Noveml)er,  1900,  at  about  four  o'clock  in  the  after- 
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noon,  while  driving  her  horses  attached  to  a  carriage  down  Fiftli 
avenue,  and  when  opposite  the  building  at  the  southwesterly  comer 
of  Forty-fourth  street  and  Fifth  avenue,  known  as  "Sherry's,"  Le 
was  struck  by  part  of  a  skyliglit  blown  from  the  top  of  said  build- 
ing and  suctained  injuries  to  recover  for  which  he  brings  this  action 
against  the  owner  of  the  premises. 

Many  objections  to  the  recovery  have  been  urged  on  the  appeal, 
but  in  tlie  view  I  take  of  the  case  it  will  only  be  necessary  to  con- 
sider thrqe,  which  are :  First  That  the  complaint  is  for  negligence, 
and  the  plaintiff  failed  to  establish  a  cause  of  action  upon  that 
theory.  Second,  That  even  if  the  complaint  be  susceptible  of  a 
construction  that  the  action  is  brought  upon  the  theory  of  nuisance, 
the  defendant  is  not  liable.  And,  thirds  if  the  action  be  maintain- 
able for  nuisance,  but  not  for  negligence,  the  jury  were  erroneously 
instructed. 

First  I  am  of  opinion  that  the  complaint  is  sufficient  to  authorize 
a  recovery  upon  the  theory  of  nuisance.  {Campbell  v.  TJ,  S. 
Foundry  Co,^  Y3  Hun,  576 ;  Smith  v.  IngersoU-Sergeant  Rock 
Drill  Co.,  7  Misc.  Rep.  374;  Moody  v.  Mayor,  43  Barb.  282.) 
The  question  as  to  whether  the  action  is  for  negligence  or  for 
nuisance  becomes  quite  important  on  the  facts  in  this  case,  and 
if  it  was  submitted  to  the  jury  upon  the  theory  of  negligence  the 
verdict  cannot  be  sustained  upon  the  theory  of  nuisance.  {Martin  v. 
Petit,  117  N.  Y.  118.)  It  appears  that  the  owner  had  parted  with 
the  possession  of  the  premises,  and  that  Louis  Sherry  had  been  in 
possession  underleases  since  the  5th  day  of  June,  1896  ;  and  while 
the  owner  reserved  the  right  to  inspect  the  premises,  j^et  under  the 
lease  the  duty  devolved  upon  the  lessee  to  make  all  necessary  repairs 
and  to  indemnify  the  owner  and  save  him  liarmless  against  "loss, 
liability  or  expense  by  reason  of  accident  or  injury  to  person  or  prop- 
erty occurring  on  said  premises  or  the  sidewalks  thereof,  or  by 
reason  of  its  use."  The  building  from  which  the  skylight  was  blown 
was  constructed  by  the  tenant  under  the  first  lease,  pursuant  to 
plans  and  specifications  approved  by  the  owner  who,  through  an 
architect,  supervised  the  construction  ;  but  it  was  paid  for  by  the 
owner  and  became  his  property.  It  was  finished  on  the  1st  day  of 
September,  1898,  and  from  that  day  the  possession  of  the  tenant 
was  under  a  second  lease  which  was  executed  concurrently  with  the 
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first  and  contained  the  provisions  to  which  reference  lias  been  made, 
and  lie  continued  in  possesc»ion  thereunder  until  after  the  accident. 
It  thus  appears  that  the  owner  had  been  out  of  possession  of  the 
premises  for  nearly  four  years  and  six  months  under  the  successive 
leases  to  Sherrj^,  who  had  occupied  them  during  that  time;  and  that 
the  owner  had  been  out  of  possession  of  this  completed  building 
upwards  of  two  years.  As  Mr.  Justice  Ingraham  observed  in  his 
concurring  opinion  on  the  former  appeal  herein  (77  App.  Div.  316)  : 
"  The  rule  res  ipsa  loquitur  applies,  and  from  the  incident  itself  the 
jury  are  authorized  to  infer  negligence."  (See  Mullen  v.  St.  John^ 
57  K  Y.  567 ;  Breen  v.  iT.  F.  C.  cfc  m  E,  E.  E,  Co.,  109  id.  297 ; 
Oriffen  v.  Manicey  166  id.  188.)  It  may  well  be  also  that  it  would 
be  presumed  in  the  first  instance  that  the  owner  was  in  possession  of 
his  real  property ;  but  when  it  is  shown  that  he  has  lawfully  passed 
the  entire  possession  and  control  of  his  property  over  to  a  tenant, 
that  rule  no  longer  obtains.  (See  Cross  v.  Koster,  17  App.  Div.  402 ; 
Ilexamer  v.  Wehh^  101  N.  Y.  377.)  If  the  owner  were  in  possession, 
it  might  not  be  very  material  whether  the  complaint  proceeds  upon 
the  ground  of  negligence  or  nuisance,  because  if  he  were  negligent, 
that  would  imply  that  the  building  had  been  in  an  unsafe  and  danger- 
ous condition  for  such  a  length  of  time  that  he  should  have  known  or 
discovered  it  and  have  made  the  necessary  repairs  before  the  accident ; 
and  if  the  building  had  been  thus  negligently  permitted  to  remain  in 
a  dangerous  condition,  it  would  doubless  be  a  public  nuisance  to  those 
lawfully  using  the  public  streets.  The  case  would  then  Become  quite 
analogous  to  the  coal  hole  case,  where  the  opening  was  duly  author- 
ised, and,  therefore,  not  a  nuisance,  but  through  failure  of  the  land- 
lord or  tenant  to  keep  it  in  proper  repair,  it  became  a  nuisance,  in 
which  case  the  facts  constituting  the  negligence  are  the  facts  creat- 
ing liability  for  nuisance.  {Clifford  v.  Dam,  81  N.  Y.  52.)  It  is 
manifest,  however,  that  where,  as  here,  the  owner  has  lawfully 
parted  with  the  entire  possession  of  the  building  and  the  same  has 
been  in  the  exclusive  possession  of  his  tenant  for  a  long  time  prior 
to  the  accident,  the  negligence  which  may  be  inferred  under  the 
rule  res  ipsa  loquitur  could  not  relate  back  to  the  possession  of  the 
landlord.  (See  Edwards  v.-  N,  T,  cfe  //.  E.  E.  Co,,  25  Ilun,  634; 
aflFd.,  98  N.  Y.  245.)  In  such  case,  if  the  owner  is  liable  at  all,  it 
is  only  upon  the  theory  of  nuisance.     If  the  building  was  not  a  nui- 
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sance,  that  is,  in  a  condition  to  endanger  the  traveling  public  or  adja- 
cent property,  or  those  lawfully  thereon,  at  the  time  the  defendant 
surrendered  entire  possession  thereof  to  his  tenant,  he  would  not  be 
liable  if  thereafter,  by  the  act  of  the  tenant  or  through  Iub  negligent 
omission  to  make  repairs,  they  became  dangerous  and  unsafe,  but  in 
such  circumstances  the  tenant  would  be  liable.  (  Washington  v. 
Episcopal  Church  of  St.  Peter* s^  111  App.  Div.  402  ;  Papazian  v. 
Baumgartner^  49  Misc.  Rep.  244 ;  Ahem  v.  Stede^  115  N.  Y.  203; 
Edwards  v.  N.  Y.  tfe  II.  B.  B.  Co..,  supra ;  Miller  v.  Woodhead, 
104  N.  Y.  471 ;  JUiUer  v.  iT.  T.,  Z.  cfe  W.  B.  B.  Co.,  125  id.  118; 
Odell  y.  Solomon,  99  id.  635  ;  Lansing  v.  Tlwmpson,  8  App.  Div. 
54;  Thomp.  Neg.  [2d  ed.]  §  1155.)  It  follows  logically,  therefore, 
that  the  owner  cannot  be  liable  upon  the  theory  of  negligence  in 
not  keeping  the  building  in  repair  during  the  time  the  tenant  was 
in  exclusive  possession.  He  would  be  liable,  however,  upon  the 
theory  of  nuisance  if  he  leased  the  premises  and  surrcndei*ed  his 
possession  with  a  nuisance  thereon  which  he  had  created  or  of  wliieli 
liQ  had  either  actual  or  constructive  notice,  or  if  he  retained  posses- 
sion in  part.  {Swords  v.  Edgar,  59  N.  Y.  28 ;  Eakin  v.  Brown, 
1  E.  D.  Smith,  36;  Ahem  v.  Steele,  115  N.  Y.  203;  Timlin  v. 
Standard  Oil  Co.,  126  id.  514:;  Walsh  v.  Mead,  8  Hun,  387; 
McGrath  v.  Walker,  64  id.  179;  Matthews  v.  De  Groff,  13  App. 
Div.  356 ;  Carapbell  v.  U.  S.  Foundry  Co.,  73  Hun,  576  ;  Trustm 
of  Canandaigua  v.  Foster,  156  N.  Y.  354.) 

The  com]51aint  must,  therefore,  be  examined  to  ascertain  whether 
it  sounds  in  negligence  or  in  nuisance.  The  plaintiff  alleges  that 
the  defendant  was  the  owner  of  the  building ;  that  divers  structures 
had  been  erected  on  the  roof  of  the  building  "  for  some  consider- 
able time  before  and  up  to  and  at  or  about  the  time  the  plaintiff 
suffered  the  injury,"  and  that  they  "  were  negligently,  carelessly, 
dangerously  and  improperly  made  and  constructed,  in  that  tlie 
roofs  thereof  were  improperly  and  .  *  *  *  insecurely  fastened 
to  the  said  structures,  and  in  that  the  bricks  of  the  said  strne- 
tnre  were  improperly  and  insecurely  laid  with  a  poor  and  infe- 
rior quality  of  cement  or  mortar,  so  that  the  said  roofs  and  bricks 
of  the  said  structures  were  in  an  unstable  and  dangerous  conditioD 
and  liable  to  be  blown  off  the  roof  of  the  Siiid  building;"  that  the 
attention  of  the  defendant  had  been  frequently  called  "to  the  dan- 
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gerons  condition  of  the  said  structures  and  to  their  faulty  construc- 
tion, and  to  the  danger  of  the  bricks  and  roofs  thereof  falling  upon 
passersby  on  Fifth  avenue  in  front  of  the  said  building,  but  the 
defendant  negligently  and  carelessly  neglected  and  refused  to  alter 
or  repair  the  said  structures  or  to  properly  secure  the  same,  and  the 
roofs  thereof,  to  the  said  structures,  and  the  said  defendant,  well 
knowing   the   premises,  negligently  and  carelessly  permitted  and 
allowed  the  said  structures  and  the  roofs  thereof  to  be  and  remain 
ill  an  improper,  insecure  and  unsafe  condition ; "  that  on  the  occa- 
sion in  question,  the  roofs  of  said  structures,  or  one  of  them,  and 
the  bricks,  mortar  and  other  building  material  used  in  the  construc- 
tion of  the  said  structuryes,  or  one  of  them,  were  blown  f rbm  the  roof 
of  the  building  "  through  the  carelessness  and  negligence  of  the 
defendant  in  allowing  and  permitting  the  said  structures  so  erected 
on  the  roof  of  the  building  as  aforesaid,  to  be  and  remain  in  said 
improper,  unsafe  and  insecure  condition  as  aforesaid,  and  in  allow- 
ing and  permitting  the  roofs  thereof  to  remain  improperly  fastened 
to  the  said  structures  after  he  had  been  notified  of  the  dangerous  con- 
dition of  the  said  structures  and  the  roofs  thereof,  as  aforesaid."     I 
am  of  opinion  that   these  allegations  are  sufficient  to  authorize  a 
recovery  on  the  theory  of  nuisance.     It  is  not  necessary  to  expressly 
charge  that  the  def endan  t  created  or  main  tained  a  nuisance.    (  Coon  v. 
Froment^  25  App.  Div.  251 ;  CampheU  v.  U.  S.  Foundry  Co.^  supra  / 
Lafiin  cfe  Band  Powder  Co.  v.  Teamey^  131  IH.  322 ;  Sullivan  v. 
Waterman^  20  R.  I.  372.)     Under  our  system  of  pleading,  if  the 
essential  facts  are  stated,  it  is  not  imperatively  required  that  they 
should  be  characterized,  although  it  is  better  to  characterize  them,  for 
that  tends  to  remove  doubt  as  to  the  pleader's  theory.     In  some 
instances,  as  already  observed,  a  recovery  might  be  had  upon  either 
theory,  and  the  difference  between  nuisance  and  negligence  is  not 
very  plainly  marked.     A  structure  or  business  may  be  lawful,  and 
yet  become  a  nuisance  through  negligence  in  the  maintenance  or 
use  thereof.     (See  DunsbacK  v.  llollister^  49  Ilun,  352 ;  affd.,  132 
N.  T.  602 ;  Clifford  v.  Dam^  sttpra^    A  nuisance  in  many,  if  not 
in  most,  instances,  and  especially  with  respect  to  buildings  or  prem- 
ises, presupposes  negligence.     The  existence  of  a  nuisance  on  one's 
premises  does  not  conclusively  establish  his  liability  therefor,  regard- 
less of  whether  or  not  he  is  in  possession  and  control  thereof.     If 
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he  did  not  create  the  nuisance  or  knowingly  maintain  it,  be  is  not 
liable.  {Ahem  v.  Steele^  supra  /  FinkeUtein  v.  Huner^  77  App. 
Div.  424;  affd.,  179  N.  Y.  548.)  Of  coarse,  if  he  created  or  par- 
ticipated in  the  creation  of  the  nuisance,  or  in  maintaining  it,  liis 
conduct  in  so  doing  might  be  characterized  as  negligent  and  per- 
liaps  also  as  nnlawful.  {^ee  FinkeUtein  v.  Huner^  supra)  Where 
liability  for  the  nuisance  is  predicated  upon  the  omission  of  the 
owner  to  abate  the  nuisance,  rather  than  upon  his  having  created  it, 
then  it  is  clear  that  negligence  is  involved.  It  has  often  been  held 
by  the  courts  that  it  is  unnecessary  to  prove  negligence  where  an 
action  is  brought  for  nuisance,  and  that  the  exercise  of  ordinary 
care  is  no  defense  {Clifford  v.  2>am,  81  N.  Y.  52 ;  Sexton  v.  Zeti^ 
44  id.  430 ;  Irvine  v.  Wood^  51  id.  224 ;  Creed  v.  Hartmann^  29  id. 
591 ;  Lamming^,  Galushd^  135  id.  239) ;  but  that  is  not  a  universal 
rule,  and  obtains  only  when  the  nuisance  is  the  result  of  an  nnan- 
thorized  or  unlawful  and  wrongful  act,  as,  for  instance,  opening  a 
public  street  without  authority.  The  plaintiff  makes  ovX\m prima 
facie  case  by  showing  the  nuisance  and  either  that  it  was  created 
by  the  defendant  or  existed  in  such  manner  that  he  is  chargeable 
presumptively  with  knowledge  thereof.  If  the  defendant  created 
it  or  participated  in  the  creation  of  it,  his  liability  is  absolute ;  hot 
if  the  charge  be  that  he  merely  maintained  it,  then  he  may  show 
that  he  did  not  create  or  discover  it,  and  it  could  not  have  been  dis- 
covered by  the  exercise  of  reasonable  care ;  but  of  course  he  may 
not  exonerate  himself  upon  the  theory  of  care  in  maintaining  a 
nuisance  of  which  he  knew,  because  it  would  be  his  imperative  duty 
forthwith  to  abate  it.  In  many  instances  it  is  essential  to  allege  in 
some  form  that  the  act  was  unlawful  in  order  to  warrant  a  recovery 
upon  the  theory  of  nuisance,  as,  for  instance,  w4iere  a  public  street 
or  place  has  been  interfered  with  by  placing  an  obstruction  therein, 
or  opening  or  undermining  the  surface  thereof  without  obtaining  a 
permit  from  the  public  authorities  having  control  of  the  street,  and 
in  such  case  the  liability  is  absolute  as  matter  of  law  unless  the  defend- 
ant pleads  and  proves  a  license  and  due  compliance  with  its  eondi- 
tions,  or  doing  any  other  act  without  a  license  or  permit  where 
o»o  is  required.  Here,  however,  the  claim  is  not  that  the  building 
was  erected  without  a  permit  or  the  approval  of  the  public  antlion- 
ties,  but  that  it  was  improperly  constructed  or  became  an  unsaf© 
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structure  when  completed.  The  claim  is  not  tliafr  it  was  not  a  law- 
ful structure  in  the  sense  that  it  was  constructed  in  violation  of  law, 
but  that  it  was  an  unsafe  structure.  The  plaintiff  does  not  merely 
cliarge  a  defective  condition  at  the  time  of  the  accident  owing  to 
negligence  in  keeping  it  in  repair,  but  he  alleges  in  effect  that  the 
structure  upon  the  roof  which  blew  off  and  injured  him  was  not 
properly  constructed  or  attached  to  the  roof  originally.  If  these 
allegations  be  true,  it  was  a  nuisance  and  a  recovery  might  be  had 
upon  that  theory,  notwithstanding  the  fact  that  the  plaintiff  charac- 
terizes the  failure  of  the  defendant  to  properly  construct  and  attach 
the  structure  as  negligence,  and  the  subsequent  maintenance  thereof 
as  negligence. 

Second.  We  come  now  to  the  question  as  to  whether  the  plain- 
tiff could,  in  any  view  of  the  evidence,  sustain  his  action  upon  the 
theory  of  nuisance,  and  whether  it  was  tried  and  submitted  to  the 
jury  upon  that  theory.  The  plaintiff,  on  his  affirmative  case,  pre- 
sented no  evidence  as  to  the  actual  condition  of  the  skylight  from 
which  he  received  the  injury,  or  as  to  the  manner  in  which  it  was 
constructed  or  attached  to  the  roof.  He  rested  upon  the  doctrine 
res  ipsa  loquitur.  Where  that  rule  applies,  the  fact  of  the  acci- 
dent and  the  attendant  circumstances,  without  further  proof  of  the 
cause,  warrant  the  inference  of  negligence;  but.it  is  doubtful 
whether  they  alone  would  warrant  the  inference  of  such  a  negligent 
condition  as  would  constitute  a  public  nuisance,  although  in  Vificett 
V.  Oook  (4  Hun,  318)  the  court  appears  to  have  been  of  opinion 
that  they  do.  The  decision  of  the  question,  however,  was  not 
necessarily  involved  in  that  case,  nor  is  it,  I  think,  in  this,  for  here, 
at  least,  the  owner  was  not  in  possession.  The  learned  counsel  for 
the  plaintiff  upon  the  trial  insisted  from  tlie  outset  that  he  was  pro- 
ceeding upon  the  theory  of  nuisance.  After  the  plaintiff  rested  the 
defendant  offered  evidence  tending  to  show  that  the  plans  had  been 
prepared  by  competent  architects ;  that  the  contract  had  been  let  to 
competent  builders ;  that  the  work  had  been  performed  in  accord- 
ance with  the  plans  and  under  the  supervision  of  a  competent  super- 
intendent, and  that  the  building  was  constructed  under  the  lease 
while  possession  was  in  the  lessee.  The  plaintiff  then,  in  rebuttal, 
presented  evidence  showing  that  the  skylight,  which  consisted  of  a 
Apf.  Div.  —  Vol.  CXVII.         38 
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heavy  copper  or  iron  framework  and  glass,  weighing  between  1,200 
and  1,500  pounds,  covered  an  elevator  shaft  which  projected  eight 
feet  above  the  roof,  the  dimensions  of  which'  were  twelve  by  eight 
feet,  and  rested  on  brick  walls  inclosing  the  elevator  shaft,  and 
tend'mg  to  show  that  the  skylight  was  not  directly  attached  to  the 
roof,  but  only  to  the  brick  walls  by  iron  rods  or  bars  one  inch  in 
width  and  one-qnarter  of  an  inch  in  thickness,  extending  down 
about  eighteen  inches  or  two  feet  on  the  inside  of  the  walls,  and 
about  one  inch  of  the  lower  ends  being  bent  outward  and  project- 
ing into  the  brick  walls,  and  that  this  was  not  a  proper  construction, 
but  that  the  skylight  should  have  been  bolted  to  the  roof. 

The  evidence  tends  to  show  a  very  unusual  condition  of  the 
weather  and  a  most  severe  storm  at  tlie  time  of  the  accident ;  that 
the  temperature  ranged  from  seventy  to  seventy-two  degrees 
between  two  and  four  o'clock  that  afternoon,  which  was  the  high- 
est for  that  day  of  the  year  in  the  history  of  the  weather  bureau, 
which  dated  from  1872,  and  that  between  four  and  six  o'clock 
there  was  a  rapid  fall  in  temperature  to  sixty-two  degrees  at  five 
o'clock ;  that  there  was  a  high  wind  at  the  average  rate  of  thirty- 
live  miles  an  hour  from  two  to  three  o'clock ;  of  tliirty-fonr  miles 
an  hour  from  three  to  four  o'clock ;  of  forty-seven  miles  from  four 
to  five  o'clock,  and  a  gale  of  fifty  miles  an  hour  from  five  to  six 
o'clock ;  that  during  the  five  minutes  ending  at  four-fifteen  p.  m. 
the  wind  attained  a  velocity  of  seventy-three  miles  an  hour ;  that  it 
grew  very  dark  for  that  time  of  day ;  that  it  was  raining  at  the 
time  of  the  accident,  and  tlio  rain  commenced  at  the  Broadway 
weather  bureau  station  at  four-nine  p.  m.  The  records  of  the 
weather  bureau  did  not  show  the  velocity  of  the  wind  at  precisely 
four  o'clock,  but  the  fair  inference  is  that  the  accident  occurred  at 
about  the  time  when  .the  wind  attained  its  highest  velocity  and  just 
as  or  after  the  storm  reached  tliat  point.  The  highest  wind  ever 
recorded  in  the  weather  bureau  for  New  York  and  vicinity  was 
eighty-three  or  eighty-four  miles  an  hour.  The  court  submitted  it 
to  the  jury  to  determine  whetlier  the  storm  was  of  such  nniisnal 
violence  that  the  defendant,  in  constructing  the  building,  was  not 
obliged  to  foresee  and  guard  against  the  danger  incident  thereto. 
I  am  of  opinion  that  this  was  a  question  of  fact  for  the  jury 
although  the  case  is  not  strong .  on  the  question  of  defective  con- 
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8truction  of  the  biiildiug  such  as  would  make  it  a  nuisance  if  the 
wind  attained  or  nearly  attained  hurricane  velocity.  It  is  the  duty 
of  those  constnicthig  buildings  in  close  proximity  to  the  public 
street  to  exercise  reasonable  care  to  construct  them  with  such  safety 
and  security  that  they  will  withstand  any  storm  or  wind  that  reason- 
ably prudent  men  familiar  with  weather  conditions  in  the  locality 
would  anticipate  might  occur.  {Vincett  v.  Cooky  4  Hun,  318; 
Ilaach  V.  Brooklyn  Labor  Lyceum  A887i.^  93  App.  Div.  491.)  But 
of  course  they  are  not  insurers  against  their  building  blowing  or 
falling  into  the  street  from  a  storm  of  hurricane  velocity  or  from  an 
earthquake.  The  enforcement  of  these  rules  of  law  is  essential 
alike  to  the  safety  of  those  using  the  public  streets  and  to  the  pro- 
tection of  the  rights  of  ownera  of  property. 

The  court,  in  submitting  the  case  to  the  jury,  did  not  expressly 
submit  it  upon  the  theory  of  nuisance  and  frequently  used  the  word 
"  negligence"  in  speaking  of  the  claims  of  the  plaintiff  and  of  the 
duty  of  the  defendant.  But  the  court  in  this  regard  merely  fol- 
lowed the  complaint  and  very  clearly  instructed  the  jury  that  unless 
the  skylight  was  improperly  constructed  and  insecurely  attached  to 
the  building  originally,  the  defendant  would  not  be  liable.  The 
casb  was,  therefore,  in  effect  submitted  to  the  jury  upon  the  theory 
of  nuisance. 

The  learned  counsel  for  the  appellant  urges  that  the  defendant  is 
not  even  liable  for  nuisance,  because  the  building  was  constructed, 
not  by  liim,bnt  by  his  tenant,  who  was  in  possession.  As  lias  been 
seen,  the  rule  is  well  settled  that  a  landlord  who  leases  his  premises 
with  a  nuisance  thereon  remains  liable  therefor.  There  is  another 
rule,  equally  well  settled,  that  every  one  who  creates  a  nuisance  or  • 
participates  in  the  creation  or  maintenance  thereof  is  liable  for  it, 
even  though  the  work  was  done  by  an  independent  contractor. 
{Deming  v.  Terminal  SaUway  of  Buffalo^  1G9  N.  Y.  1 ;  Ilawke 
V.  Brown^  28  App.  Div.  37;  Duerr  v.  Con%olidated  Gas  Co.^  86 
id.  14;  Coony.  Frmient,^^  id.  251;  Kingy.  'N.  Y,  C.  <&  IL 
R,  li,  E.  Co,,  %Q  N.  Y.  185;  Weher  v.  Buffalo  R.  Go,,  20 
App.  Div.  293;  Creed  v.  Ilartmamij  axipra ;  Wood  Nuis.  [2d  ed.] 
§  114.)  If  the  skylight  when  constructed  was  a  nuisance,  owing 
to  the  fact  that  it  was  not  safely  attached  to  the  building,  I 
am  of  opinion  that  the  owner  would  be  liable.     It  is  not  a  case 
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of  following  plans  which  competent  experts  advised  were  sp'e,  and 
while  the  owner  did  not  possess  special  knowledge  sn&cicDt  to. 
judge  for  himself,  in  which  case  probably  he  would  not  be  liable 
{Fox  V.  Ireland^  46  App.  Div.  541 ;  Burke  v.  Ireland^  166  X.  Y. 
305 ;  Duerr  v.  Consolidated  Gas  Co,^  supra  /  Uggla  v.  Brokav^ 
77  App.  Div.  310),  neither  the  plans  nor  the  specifications  contain 
a  definite  requirement  with  respect  to  the  manner  in  which  tbe 
skylight  should  be  attached.  The  only  requirement  was  that  it  shonlJ 
be  safely  attached.  Neither  side  presents  evidence  clearly  showing 
how  it  was  secured  to  the  building  or  roof,  or  who  determined  the  mat- 
ter. It  cannot  be  decided  upon  this  record  whether  it  was  so  attached 
that  a  person  of  ordinary  intelligence,  without  special  knowledge  or 
training,  should  have  known  whether  it  was  unsafe  or  whether  an 
owner  would  have  been  obliged  to  rely  on  that  point  upon  experts 
specially  skilled  in  such  matters,  and  whether  he  did  in  such  manner 
and  to  such  extent  that  he  would  be  relieved  from  the  charge  of 
personal  negligence  in  knowingly  participating  in  the  creation  of  a 
nuisance,  assuming  that  to  be  a  defense.  It  is  unnecessary  to  dis- 
cuss at  length  the  various  provisions  of  the  leases.  They  were  both 
made  on  the  same  day.  Under  the  first,  the  tenent  was  to  remove 
the  old  buildings,  prepare  plans  and  specifications  for  the  constmc- 
tion  of  Hhe  new  building,  which  were  to  be  approved  by  the  owner, 
and  to  advertise  for  proposals  for  the  construction  thereof  and  make 
a  contract  in  his  own  name,  the  entire  expense,  however,  to  be  paid 
by  the  owner,  and  the  tenant  to  pay  in  addition  to  an  agreed  annual 
ground  rental,  five  per  cent  per  annum  on  the  entire  cost  of  con- 
struction. The  second  lease  was  of  the  building  when  completed 
for  a  period  of  twenty-one  years,  with  a  privilege  of  two  renewals 
■  for  a  like  period,  the  rental  being  as  contemplated  in  the  first  lease. 
Tlie  tenant  took  possession  under  the  first  lease  and  continued  in 
possession,  without  surrendering  possession  at  the  expiration  of  the 
first  lease  and  taking  possession  under  the  second.  The  agreement 
under  which  the  building  was  erected  expressly  provided  that  it 
was  to  be  and  to  become  the  property  of  tlie  defendant.  An  owner 
may,  of  course,  rent  his  premises  and  consent  that  the  tenant  mav 
erect  buildings  thereon  which  shall  become  the  property  of  the  land- 
lord, and  if  the  latter  reserves  no  control  or  supervision  over  the 
work,  he  will  not  be  responsible  either  for  the  negligent  acta  of  the 
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tenant  or  his  contractor  or  the  employees  of  the  latter,  either  during 
the  construction  or  for  the  safety  of  the  plan  or  for  damages  subse- 
quently occasioned  by  the  collapse  of  the  building  while  he  is  thus 
out  of  possession.  Here,  however,  the  owner  reserved,  to  a  certain 
extent,  control  with  respect  to  the  plan  and  the  construction  of  the 
building  thereunder.  If  a  nuisance  was  credited  thereby  on  his  own 
land,  he  participated  therein.  He  not  only  authorized  the  erection 
of  the  building,  but  he  approved  the  plan  under  which  it  was  erected, 
supervised  its  erection,  approved  the  completed  structure,  and  paid 
the  bills.  He  cannot,  therefore,  escape  liability,  if  when  erected  it 
became  a  public  nuisance. 

Third.  I  am  of  opinion,  however,  that  the  judgment  must  be 
revei-sed,  for  an  error  in  the  charge.  It  is  manifest  that  upon  the  ' 
theory  of  a  nuisance  the  burden  was  upon  the  plaintiff  to  show  that 
this  skylight  was  not  originally  securely  attached  to  the  building, 
and  that  the  inference  authorized  by  the  rules  rea  ip%a  loquitur 
would  not  establish,  evGi\jp7*imafaGie^  that  the  building  was  a  nuisance 
when  constructed.  The  learned  trial  judge  on  this  point  apparently 
lost  sight  of  the  fact  that  the  plaintiff  was  claiming  a  right  to  recovery 
upon  the  theory  of  nuisance,  and  charged  the  rule  of  law  applicable 
in  an  action  for  negligence.  The  jury  were  instructed  that  the  fact 
that  part  of  the  skylight  blew  into  the  street  raised  the  presumption 
that  it  was  not  properly  secured,  and  that  it  was  the  duty  of  the 
defendant  to  meet  this  presumption  by  proving  aiBrmatively  that  it 
was  securely  fastened.  The  learned  counsel  for  the  defendant  duly 
excepted  to  this  part  of  the  charge,  and  I  am  of  opinion  that  the 
exception  was  well  taken.  Since,  as  has  been  seen,  the  action  can- 
not be  maintained  against  the  owner  upon  the  theory  of  negligence, 
upon  which  theory  alone  the  charge  of  the  court  would  have  been 
proper,  it  is  manifest  that  the  jury  may  have  been  misled  upon  this 
very  vital  point.  There  was  a  conflict  in  the  evidence  as  to  the 
manner  in  which  the  skylight  was  attached.  The  evidence  on  the 
part  of  the  defendant,  if  believed  by  the  jury,  would  have  war- 
ranted them  in  finding  that  it  was  securely  fastened,  and  that  it 
gave  way  only  owing  to  the  extraordinary  violence  of  a  gust  of 
wind  which  the  exercise  of  reasonable  care  would  not  have  required 
the  defendant  in  the  construction  of  the  building  to  have  anticipated 
or  guarded  against.     The  burden  of  proof  on  this  point,  therefore, 
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became  very  important^  and  the  jury  should  have  been  instructed 
that  it  rested  with  the  plaintiff. 

It  follows,  therefore,  that  the  judgment  and  order  shonld  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

Pattebson,  p.  J.,  and  Houghton,  J.,  concurred. 

Soorr,  J.  (concurring) : 

I  concur  in  the  reversal  of  the  judgment,  although  not  preciBel; 
for  the  reasons  stated  by  Mr.  Justice  Laughun. 

In  the  iirst  place  I  consider  that  tlie  complaint  states  a  cause  of 
action  for  negligence  and  nothing  else.  It  was  upon  that  coD6tra^ 
tion  of  the  complaint  that  the  sufficiency  of  the  defenses  were  con- 
sidered upon  the  former  appeal  to  this  court  (77  App.  Div.  310), 
and  the  cause  was  tried  and  submitted  to  the  jury  as  an  action  for 
negligence. 

But  whetlier  considered  as  an  action  for  negligence  or  for  a  nui- 
sauce  the  plaintiff  did  not  show  any  facts  entitling  him  to  a  judgment 
against  the  defendant.  It  was  clearly  shown  that  defendant  neither 
built  nor  occupied  the  building.  He  owned  the  land  upon  which  it 
was  erected  and  he  leased  the  land  to  one  Sherry  before  the  erection 
of  the  building  was  commenced,  under  a  separate  agreement  that 
'Sherry  should  erect  the  building  and  that  defendant  should  pay 
the  cost  thereof.  The  only  negligence  charged,  or  attempted  to  be 
proven,  is  that  one  of  the  skylights  upon  the  roof  of  the  building 
was  not  fastened  to  the  walls  upon  which  it  rested  as  securely  as  it 
miirht  and  should  have  been  fastened,  and  the  claim  is  that  this  con- 
stituted negligence  for  which  defendant  is  liable.  In  effect,  the 
attempt  to  charge  the  defendant  on  the  theory  of  nuisance  is  hased 
on  the  same  charge  of  negligence.  A  nuisance  erected  upon  private 
property  must  be  something  inherently  dangerous,  and  constructed 
and  maintained  in  violation  of  the  safety  of  others,  or  as  stated  by 
Judge  Earl,  "an  unreasonable,  unwarrantable  or  unlawful  use  of 
(one's  own  premises),  so  as  to  produce  material  annoyance,  incon- 
venience, discomfort  or  hurt  to  his  neighbor."  {CarrypbM  v.  Sea- 
man,  63  N.  Y.  668.)  A  skylight  upon  the  roof  of  a  building  is  not 
per  se  unreasonable,  unlawful  or  unwarrantable,  and  it  cannot,  there- 
fore, be  considered  a  nuisance  even  if  likely  to  become  dangerona, 
unless  there  be  proof  of  negligence  either  in  its  construction  or 


Digitized  by  LjOOQ IC 


XJggla  V,  Bbokaw.  599 


App.  Div.]  First  Department,  Februjiiy,  1907. 

maintenance.  {Losee  v."  Buchanan^  51  N.  Y.  470 ;  Coaulich  v. 
Standard  Oil  Co,^  122  i^.  118.)  It  follows  that  in  order  to  sus- 
tain a  recovery  against  the  defendant  upon  any  theory  it  is  neces- 
sary to  convict  liim  of  negligence  and  as  he  has  never  been 
in  possession  of  the  building  that  negligence  must  be  found 
with  respect  to  the  original  construction  of  the  skylight.  It 
is  sought  to  be  found  in  the  insecurity  of  the  fastenings,  and 
the  question  of  defendant's  liability,  therefore,  resolves  itself  into 
the  question  whether  or  not  he  is  to  be  held  to  have  been  negligent 
in  not  discovering  and  preventing  the  use  of  an  insecure  means  of 
fastening  the  skylight  to  the  roof.  Under  the  contract  between 
defendant  and  his  tenant  Sherry,  I  much  doubt  if  the  former  can 
be  considered  as  the  person  who  erected  the  building.  He  neitlier 
selected  nor  employed  the  architects  and  contractors  engaged  in  its 
erection.  The  plans  were  subject  to  his  approval,  but  it  is  not 
claimed  that  they  were  improper  or  defective,  and  the  method  of 
securing  the  skylight  was  a  minor  detail  of  construction  not  shown 
on  the  plans.  The  defendant  is  not  to  be  held  liable  merely  because 
he  employed  an  architect,  for  his  own  protection,  to  see  that  the 
structure  was  erected  according  to  the  plans  (  Weber  v.  Buffalo  i?. 
Cb.,  20  App.  Div.  292 ;  Duerr  v.  Consolidated  Gas  Co,^  86  id.  14), 
nor  because  he  paid  the  cost  of  the  building. 

In  MiUer  v.  N.  Y.,  L.  cfe  W.  li.  R.  Co.  (125  N.  Y.  118)  the 
lessee  of  the  land  built  an  embankment  so  negligently  that  the  sand 
and  debris  were  washed  down  upon  plaintiff's  land  to  his  injury. 
The  cost  of  erecting  the  embankment  was  paid  for  by  the  lessor. 

In  an  action  against  the  latter  it  was  said,  as  might  well  be  said 
of  the  present  case :  **  The  lessor  cannot  be  made  liable  for  these 
damages  because  it  was  bound  under  the  lease  to  issue  to  the  lessee 
its  bonds  for  the  cost  of  any  work  chargeable  to  construction.  The 
work  was  nevertheless  the  work  of  the  lessee.  It  did  the  work  in 
its  own  way  and  the  lessor  had  no  control  thereof.  In  doing  the 
work,  the  lessee  was  in  no  way  working  under  the  lessor,  and  in 
reference  thereto,  the  lessor  was  in  no  way  the  superior  of  the 
lessee  in  such  a  sense  that  it  was  bound  to  respond  for  the  acts  of 
the  lessee." 

Even  if  defendant  were  to  be  regarded  as  the  person  who  erected 
the  building,  still  no  case  was  made  imputing  negligence  to  him. 
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The  method  of  fastening  the  skylight  was,  as  has  been  said,  a  minor 
detail  of  construction,  of  any  defect  in  which  it  is  not  claimed  that 
defendant  had  knowledge  or  notice,^  and  of  the  general  competencj 
and  skill  of  the  architects  and  contractors  no  question  is  raised. 

For  their  default  in  the  method  of  doing  the  work  the  defendant 
is  not  liable.  {Burke  v.  Ireland^  160  N.  Y.  305.)  Upon  no  ground, 
therefore,  can  negligence  be  charged  against  the  defendant,  and, 
since  he  is  not  chargeable  for  erecting  a  nuisance,  unless  he  was 
guilty  of  some  negligence  in  respect  of  it,  the  action  against  him 
must  fail  under  any  construction  of  the  complaint,  which  shonld 
have  been  dismissed. 

MoLauoulin,  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.     Order  filed. 


Benjamin  Patterson,   Respondent,  v.  John   H.   Woodbuby 
Dermatolooical  Institute,  Appellant. 

First  Department,  February  8,  1907. 

Costs  —  recovery  of  less  than  $500  in  Supreme  Court,  New  York  comity 
—  offer  of  judgment  —  when  defendant  entitled  to  costs  firom  time  of 
offer. 

The  purpose  of  subdivision  5  of  section  8228  of  the  Code  of  Civil  Procedure, 
denying  costs  to  a  plaintiff  bringing  action  in  the  Supreme  Court  in  tlie  coan* 
ties  of  New  York  and  Kings  unless  he  recover  $500  or  more,  was  designed  to 
discourage  the  bringing  of  actions  in  the  Supren.e  Court  which  might  be  tried  | 

in  the  City  Court.     Although  the  latter  part  of  said  subdivision  provides  th»t  j 

the  fact  that  in  any  action  the  plaintiff  is  not  entitled  to  costs  thereunder  shall  | 

not  entitle  the  defendant  to  costs  under  the  following  section,  it  is  not  thereby 
intended  to  deprive  the  defendant  of  costs  merely  because  the  plaintiff  is  not 
entitled  to  costs  by  reason  of  his  failure  to  recover  $500. 

Thus,  when  in  an  action  in  the  Supreme  Court  in  said  counties  the  defendant  has 
made  an  offer  of  judgment  not  accepted  and  the  plaintiff  at  trial  recovers  less 
than  the  offer  and  less  than  $500,  the  plaintiff  is  not  entitled  to  tax  costs 
accruing  prior  to  the  offer  of  judgment. 

Moreover,  since  the  plaintiff  failed  to  accept  the  offer  of  judgment  and  failed  tc 
recover  a  judgment  more  favorable  than  the  offer,  he  is  not  entitled  to  cosU 
from  the  time  of  the  offer,  but  is  required  to  pay  the  costs  to  the  defendant 
from  that  time. 
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Appeal  by  the  defendant,  John  II.  Woodbury  Dermatological 
Institute,  from  so  much  of  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  30th  day  of  November,  1906, 
as  denies  the  defendant's  motion  for  an  order  directing  the  clerk  of 
the  Supreme  Court  to  tax  the  costs  in  this  action  in  favor  of  the 
defendant,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  12th  day  of  December,  1906,  resettling  said  order* 

William  W,  PeUet^  for  the  appellant. 

Benjcmtin  Patterson^  for  the  respondent. 

Laitohlin,  J. : 

The  action  was  brought  in  the  Supreme  Court,  county  of  New 
York,  to  recover  the  sum  of  $761  for  services.  With  its  answer  to 
the  amended  complaint  the  defendant  served  an  offer  of  judgment 
for  $313.85,  together  with  interest  thereon  and  the  costs  of  the 
action.  Upon  the  trial  of  the  action  the  plaintiff  obtained  a  verdict 
for  only  $279.35.  The  offer  of  judgment  was  filed  and  by  consent 
of  the  parties  an  entry  was  made  in  tlie  minutes  of  tiie  trial  that  it 
had  lieen  duly  served  and  had  not  been  accepted.  On  the  taxation 
of  costs  the  plaintiff  claimed  the  right  to  tax  the  costs  prior  to  the 
offer  of  judgment.  This  was  opposed  by  the  defendant  upon  the 
ground  that  subdivision  5  of  section  3228  of  the  Code  of  Civil  Pro- 
cedure precludes  the  recovery  of  costs  by  the  plaintiff  in  sucli  case 
in  the  counties  of  New  York  and  Kings.  The  recovery  having 
been  for  less  than  $500,  inclusive  of  costs,  it  is  quite  clear  that  the 
plaintiff  was  not  entitled  to  costs.  The  object  of  the  provision 
depriving  the  plaintiff  of  the  right  to  recover  costs  in  such  cases 
was  to  discourage  the  bringing  of  actions  in  the  Supreme  Court 
which  might  be  brought  in  the  City  Court.  Tiie  last  sentence  of 
said  sabdivision  is  as  follows :  "  The  fact  that  in  any  action  a  phiiii- 
tiff  is  not  entitled  to  costs  under  the  provisions  of  this  subdivision 
shall  not  entitle  the  defendant  to  costs  under  the  next  following 
section."  Section  3229,  which  is  the  section  referred  toastlie  next 
following  section,  provides  that  the  defendant  is  entitled  to  costs,  of 
conrse,  in  an  action  specified  in  the  preceding  section  unless  the 
plaintiff  is  entitled  to  costs  as  tlierein  prescribed. 
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Tlie  learned  counsel  for  the  plaintiff  contends  tliat  the  pnrpose 
of  the  last  sentence  of  subdivision  5  of  section  3228  was  to  pre- 
clude the  recovery  of  costs  by  a  defendant  in  such  a  case.  This  is 
not  the  proper  construction  of  these  statutory  provisions.  Were  it 
not  for  the  last  sentence  in  said  subdivision  6  the  defendant  would 
have  been  entitled  by  virtue  of  the  provisions  of  section  3229  to 
costs  as  matter  of  course,  even  though  it  had  not  ma^e  any  offer  of 
judgment  and  although  the  plaintiff  had  recovered  in  the  action. 
It  is  manifest  that  the  Legislature,  while  intending  to  deprive  tlie 
plaintiff  of  the  right  to  recover  costs  in  such  case,  did  not  intend 
that  the  defendant  should  be  entitled  to  recover  costs  merelj- 
because  the  plaintiff  was  precluded  from  recovering  them.  There 
is  no  basis  for  a  legislative  intent  to  deprive  a  defendant  of  the  right 
to  costs  merely  because  he  has  been  brought  into  the  Supreme  Court 
against  this  will  when  he  might  have  been  sued  in  the  City  Court. 

The  plaintiff  selected  the  forum,  and  the  defendant  had  no  voice 
in  the  matter,  and  was  bound  to  accept  the  election  made  by  the 
plaintiff.  The  construction  for  which  the  plaintiff  contends  would, 
if  carried  to  its  full  extent,  deprive  the  defendant  of  the  right  to 
costs  in  such  case,  even  though  he  recovered.  The  language  of  the 
provision  is  that  "  tlie  plaintiff  shall  recover  no  costs  or  disburse- 
ments unless  he  shall  recover  live  hundred  dollars  or  more."  If  the 
verdict  should  be  for  the  defendant,  the  plaintiff  would  not  recover 
$500  or  more ;  and,  therefore,  literally,  according  to  the  plaintiffs 
contention,  the  defendant  would  not  be  entitled  to  costs.  There  was 
no  intention  to  punish  the  defendant  on  account  of  the  fonim  in 
which  he  is  sued.  It  was  necessary  to  insert  the  last  sentence  of 
said  subdivision  5  to  prevent  a  recovery  of  costs  by  the  defendant 
under  section  3229  where  no  offer  of  judgment  was  involved,  and 
where  the  plaintiff  succeeded,  but  merely  failed  to  recover  $500, or 
more.  Since  the  defendant  did  not  recover  in  this  case,  its  rights  to 
costs  depend  upon  the  provisions  of  section  738  of  the  Code  of  Civil 
Procedure,  which  regulate  costs  where  there  is  an  offer  of  judg^ 
ment.  By  virtue  of  tlie  provisions  of  that  section,  the  plaintiff, 
having  failed  to  accept  the  offer,  and  having  failed  to  recover  a 
more  favorable  judgment  than  that  offered,  was  precluded  from 
recovering  costs  from  the  time  of  the  offer  and  was  required  to  pay 
costs  to  the  defendant  from  that  time. 
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It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion  granted,  with  ten  dollars 
costs. 

Patterson,  P.  J.,  Inobaham,  Clabke  and  Soott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs.     Order  tiled. 


The  People  of  the  State  of  New  Yoek,  Respondent,  v.  Philip 
Weinseimer,  Appellant. 

First  Department,  Febrmurj  15, 1907. 
Crime — extortion  by  prec|ident  of  labor  union  —  evidence. 

The  defendant,  the  president  of  a  labor  union,  was  convicted  under  sections  552, 
653  and  554  of  the  Penal  Code  for  extorting  money  from  a  contractor  under  the 
threat  of  continuing  a  stril^e  after  all  controversies  with  the  labor  union  had 
been  settled.    Evidence  considered  and  Judgment  of  conviction  affirmed. 

A  threat  by  the  president  of  a  labor  union,  who  has  control  of  the  action  of  tlic 
members,  to  continue  a  strilte  after  all  legitimate  differences  have  been  settled 
unless  the  contractor  gives  a  certain  sum  of  money  to  the  defendant  is  a  threat 
to  do  unlawful  injury  to  property  within  the  meaning  of  the  statute. 

Although  there  is  no  evidence  of  the  specific  amount  of  damage  which  would 
have  been  sustained  if  the  complaining  witness  had  refused  to  comply  with 
the  threat,  the  conviction  may  be  sustained  if  it  appear  that  he  would  have 
sustained  damage,  and  the  failure  to  show  the  amount  thereof  does  not 
require  a  reversal. 

Neither  is  it  material  whether  the  contract  of  the  complaining  witness  with  the 
owner  was  what  it  purported  to  be  or  whether  the  owners  were  themselves  to 
furnish  the  material  and  the  complainant  was  merely  paid  f^ir  superintending 
the  work,  as  upon  either  theory  he  would  have  sustained  damage. 

Neither  is  it  material  whether  the  money  which  the  complaining  witness  deliv- 
ered to  the  defendant  was  his  own  or  the  money  of  the  owners  for  whom  he 
acted  as  agent.  In  such  action  it  is  not  a  question  as  to  wl  ose  money  was 
extorted  by  the  defendant,  but  whether  he  received  it  from  the  complainant. 

Evidence  that  prior  to  the  offense  charged  the  defendant  threatened  to  call  a 
strike  on  the  same  building  when  the  work  was  in  the  hands  of  another  con- 
tractor unless  money  were  paid  to  him  is  admissible  to  show  intent  to  do 
unlawful  injury  to  the  complainant's  property  and  to  show  a  previously  con- 
ceived plan  to  commit  the  crime.  Such  evidence  shows  that  the  purpose  and 
plan  were  directed  toward  "  the  contract  work/'  the  threat  to  the  former  con- 
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tractor  being  so  closely  connected  in  time  and  similarity  of  circumstances  as  tc 
indicate  that  the  demands  and  threat  constituted  a  step  in  a  preconceived  plan 
and  purpose  which  culminated  in  the  crime. 
It  is  not  error  to  refuse  to  charge  that  the  jury  cannot  consider  the  statement  of 
the  former  contractor  that  the  defendant  asked  him  for  money  as  corrolrarative 
of  the  testimony  of  the  complaining  witness,  when  no  request  is  made  that  the 
jury  should  be  instructed  that  the  evidence  should  be  limited  to  the  questioa 
of  6)otive  and  intent,  especially  so  when  the  court  subsequently  charges  Uiat 
there  is  no  direct  testimony  corroborating  the  statement  of  the  complaiDiog 
witness  that  he  was  asked  for  money  at  the  date  of  the  extortion. 

Appeal  by  the  defendant,  Philip  Weinseimer,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York,  rendered  on  the  14th  day  of  November,  1904, 
convicting  the  defendant  of  the  crime  of  extortion. 

Mann  Trice,  for  the  appellant. 

Robert  C.  Taylor,  for  the  respondent. 

Lauqhlin,  J. : 

The  charge  upon  which  the  defendant  was  convicted  is,  in.eflFect, 
that  on  the  31st  day  of  December,  1903,  he,  then  being  president 
of  a  labor  union,  obtained  from  one  George  J.  Essig  the  sum  of 
$1,000  in  money  and  seven  promissory  notes,  aggregating  $1,700, 
by  fear  induced  by  a  threat  made  to  Essig,  who  had  a  contract  for 
tlie  plumbing  work  on  "  The  Cliatsworth  "  apartment  house  on 
Seventy-second  street,  near  Riverside  Drive,  owned  by  the  Johnson- 
Kabn  Company,  that  unless  said  sum  of  money  and  notes  were 
delivered  to  the  defendant  work  could  not  be  resumed  on  the  con- 
tract, the  men  at  that  time  being  out  on  a  strike. 

The  provisions  of  the  Penal  Code  under  which  the  indictment 
was  found  and  conviction  had  are  sections  552,  553  and  554.  Sec- 
tion 552  defines  extortion  as  follows :  "  Extortion  is  the  obtaining 
of  ]M-operty  from  another,  with  his  consent,  induced  by  a  wrongful 
use  of  force  or  fear,  or  under  color  of  official  right."  Section  553 
defines  "  what  threats  may  constitute  extortion,"  so  far  as  material 
to  tlie  appeal,  as  follows :  "  Fear,  such  as  will  constitute  extortion, 
may  be  induced  by  a  threat :  1.  To  do  an  unlawful  injury  to  the 
person  or  property  of  the  individual  threatened,  or  to  any  relative 
of  his  or  to  any  member  of  his  family."  Section  554:  provides  that 
"  a  person  who  extorts  any  money  or  other  property  from  another, 
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tinder  circamstauces  not  amounting  to  robbery,  by  means  of  force 
or  a  threat  mentioned  in  the  last  two  sections,  is  punishable  by 
imprisonment  not  exceeding  five  years."  Section  561  of  the  Penal 
Code,  contained  in  the  same  chapter*  with  the  sections  already 
quoted,  provides  that  "  it  is  immaterial  whether  a  threat,  made  as 
specified  in  this  chapter,  is  of  things  to  be  done  or  omitted  by  the 
offender,  or  by  any  other  person." 

The  defendant  was  president  of  Plumbers'  Local  No.  2  of  the  city  of 
New  York,  which  was  composed  of  journeymen  plumbers.  Tliere 
was  also  an  organization  of  master  plumbers,  known  as  the  Master 
Plumbers'  Association.  There  existed  between  the  two  associations 
an  agreement  by  which  the  members  obligated  themselves  to  work  for 
and  employ  only  members  of  the  respective  associations.  The  contract 
for  the  plumbing  work  on  this  apartment  house  had  been  first  let  to 
one  Rendall,  who  was  not  a  member  of  the  Master  Plumbers'  Asso- 
ciation, but  who  employed  on  the  work  about  twenty-two  plumbers 
who  were  meml>ersof  defendant's  union.  George  F.  Johnson,  who 
was  president  of  the  Johnson-Kahn  Company,  was  called  by  the 
People  and  testified,  in  substance,  that  on  or  about  the  4:th  day 
of  November,  1903,  a  man  who  called  upon  him  professing  that  the 
object  of  his  visit  was  in  regard, to  an  "advertisement  in  a  plumb- 
ing journal,"  disclosed  his  real  purpose  to  be  to  inform  him  that  a 
strike  was  threatened  on  the  building  and  to  arrange  a  meeting 
between  hun  and  one  Selly  as  "  a  man  who  could  probably  help  me 
oat;"  that  up  to  this  time  the  company  had  heard  nothing  of  a 
threatened  strike,  but  that  he  was  persuaded  tliere  was  something 
to  it  and  arranged  to  meet  Mr.  Selly  the  next  day  ;  that  on  being 
introduced  to  Selly  by  the  alleged  canvasser  the  next  day,  Selly  said 
he  wanted  to  introduce  him  to  "somebody,"  and  without  disclosing 
who  the  "somebody"  was  or  discussing  the  threatened  strike,  made 
an  appointment  for  the  following  day,  at  which  time  he  introduced 
him  to  the  defendant,  thereupon  leaving  them  together  in  Bryant 
Park  ;  that  the  defendant  then  said  he  was  going  to  call  a  strike  on 
tlie  building  because  the  owners  were  "lumping  the  job"  and  the 
contractor  was  not  a  member  of  the  Master  Plumbers'  Association. 
It  seems  that  the  term  "  lumping"  is  used  to  designate  a  method  of 
doing  work  where  the  contractor  is  only  the  figurehead  for  the  owner, 
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who  purchases  the  material  and  assnines  all  the  responsibility  in 
connection  with  the  contract,  and  the  "lumper"  merely  famishes 
tlie  labor  ai^d  acts  as  superintendent  upon  an  agreed  compensation 
for  his  services.  Johnson  furtlter  testiiied  that  he  denied  that  the 
company  was  ^Mumping"  the  contract,  and  undertook  to  convince 
the  defendant,  who  said :  "  Well,  you  know  we  do  not  have  to 
prove  that  to  anybody  but  ourselves ;"  that  he  suggested  he  would 
ask  Rendall  to  join  the  association,  to  which  the  defendant  replied, 
"Well,  there  is  a  big  likelihood  that  he  won't  get  in,"  and  tlien  said, 
"  I  can  fix  this  matter  for  you,  though ; "  whereupon  the  witnea 
asked,  "  How  can  you  fix  it  ? "  and  the  defendant  said,  "  Well,  it  will 
cost  you  some  money ;  you  are  making  considerable  out  of  this  job, 
doing  it  the  way  you  are,  making  $10,000,  and  you  ought  to  give 
me  at  least  $2,500  ;"  that  he  informed  defendant  that  that  was  out 
of  the  question  and  he  did  not  think  the  company  would  give  any- 
thing, but  suggested  that  after  the  work  was  completed,  if  the 
company  should  have  "no  trouble  with  strikes,  it  would  make  the 
defendant  a  present  of  $500,  to  which  the  defendant  answered  tliat 
tiiat  would  not  be  cigar  money  for  the  "  bunch"  and  tliat  he  was 
representing  some  people  down  town,  and  that  his  union  and  die 
boss  plumbers  had  a  working  agreement,  and  that  there  was  some 
one  else  who  had  to  come  in  on '  the  "  divide,''  and  upon  the  wit- 
ness saying,  "  All  right,  Mr.  Weinseimer,  then  that  ends  it,"  the 
defendant  said,  "Well,  you  had  better  think  it  over  and  meet 
nie  here  in  a  week,"  which  the  witness  promised  to  do ;  and  that 
during  this  conversation  the  defendant  informed  the  witness  that  he 
was  president  of  the  union.  The  defendant  admitted  that  he  had  an 
interview  with  Johnson  at  the  time  and  place  specified,  but 
claimed  that  he  came  on  Solly's  invitation,  who  introduced  John- 
son as  a  subscriber,  who  wished  to  talk  with  the  defendant; 
that  Johnson  brought  up  the  subject  of  the  trouble  and  spoke 
of  Rendall  not  being  a  member  of  the  association  and  of  desiring  to 
have  him  join,  and  apparently  as  an  inducement  to  obtain  tlie 
defendant's  influence  manifested  a  willingness  to  give  him  valuable 
information  concerning  the  races,  and  he  denied  that  there  was  any 
talk  concerning  the  $3,000  or  $2,500,  as  testified  to  by  Johnson. 
Johnson  further  testified  that  he  met  the  defendant  again  in  Bryant 
Park  *a  week  later  and  declined   to   submit   to   his  demand,  but 
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renewed  his  offer  to  give  him  $500  if  tliere  should  be  no  strike,  to 
which  the  defendant  replied  that  that  was  no  pfoposition  at  all,  and 
if  the  witness  would  make  him  a  moderately  liberal  proposition  he 
might  talk  business,  and  on  parting  the  defendant  said,  "There  is 
no  need  of  being  bad  friends,  when  you  do  get  in  trouble  up  there, 
yon  can  call  me  up  if  you  like,"  and  he  gave  the  witness  his  tele- 
phone number.  The  defendant  admitted  this  meeting  also,  but 
testified  that  Johnson  requested  his  assistance  in  getting  Rendall  into 
the  association  and  said  to  defendant,  "  If  there  is  any  way  that  yon 
can  arrange  this  matter,  if  you  can  see  that  this  man  was  admitted, 
and  there  would  be  no  trouble  on  the  job  *  *  *  I  will  make 
you  a  present  of  $500,"  to  which  the  defendant  says  he  replied  that 
there  was  nothing  he  could  do,  but  that  ifJbhnsan  wanted  to  inake 
Kim  a  present^  he  could  not  very  well  stop  him^  and  he  denies  that 
there  was  any  talk  on  this  occasion  about  the  $3,000  or  $2,500. 
This  last  interview  was  on  or  about  the  thirteenth  of  November, 
and  on  the  sixteentli  the  strike  was  ordered  and  the  men  left  work. 
It  is  conceded,  however,  that  the  strike  was  duly  ordered  in  accord- 
ance with  the  rules  and  regulations  of  the  union.  The  court 
instructed  the  jury  that  the  evidence  was  insufficient  to  warrant 
them  in  finding  that  the  defendant  "  took  any  part  improperly  "  in 
bringing  it  about.  After  the  men  struck  and  before  Essig  obtained 
the  contract,  the  union  passed  a  resolution  declaring  that  it  was  "  the 
sense  of  this  organization  that  the  men  taken  out  of  the  shop  of 
Kendall  are  entitled  to  waiting  time.''  The  owners  then  entered 
into  a  contract  with  Essig  to  do  the  plumbing  work.  The  contract 
was  signed  on  the  21st  day  of  December,  1903.  Essig  attempted 
to  commence  work  the  next  day,  but  was  informed  by  Alwater,  a 
delegate  of  the  union,  that  the  men  were  entitled  to  "waiting 
time,"  which  would  have  to  be  paid  before  they  resumed  their 
work,  but  Essig  was  permitted  to  do  a  small  repair  job  and  was 
allowed  two  men  who  worked  on  that  day.  The  court  instructed  the 
jury  that  the  demand  for  waiting  time  was  made  by  order  of  Local 
N"o.  2  and  that  the  defendant  was  not  responsible  therefor.  On 
December  twenty- third  Essig  saw  one  Finn,  another  delegate  of  the 
union,  who  also  informed  him  that  the  "waiting  time"  would  have 
to  be  paid  before  the  work  could  be  resumed.  Essig  informed  the 
dele^tes  that  he  was  willing  to  pay  the  "  waiting  time  "  and  wanted 
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to  know  how  much  it  was.  The  delegates  said  that  they  did  not 
know  bat  would  ascertain  and  inform  him.  Essig  saw  no  one 
connected  with  the  work  from  December  twenty-third  until  Decem- 
ber twenty-eighth,  when  he  met  Alwater  who  told  him  that  he  had 
been  unable  to  find  out  how  much  the  "  waiting  time "  was  or  to 
whom  it  was  due.  Essig  then  asked  if  there  was  any  way  to  get  the 
privilege  of  the  floor  at  their  association,  and  Alwater  said  he  would 
ask  the  president.  On  that  evening  Essig  went  to  the  meeting  of  the 
union  and  was  introduced  to  the  defendant,  who  was  president,  by 
Alwater.  He  was  desirous  of  starting  the  work  the  next  morning, 
and  for  the  purpose  of  paying  the  waiting  time  he  had  a  certified 
check  in  his  pocket  for  $1,000.  He  asked  the  defendant  for  the 
privilege  of  the  floor,  which  was  refused,  and  the  defendant  said 
that  he  was  too  busy  to  talk  with  him,  but  to  come  aronrd  to  his 
Dftice  the  next  day  at  twelve  o'clock,  at  which  time  he  would  see 
him.  It  is  undisputed  that  Essig  and  the  defendant  had  an  inter- 
view on  the  twenty-ninth  of  December.  Essig  testified  that  he  met 
the  defendant  on  that  day  pursuant  to  appointment,  and  that  they 
went  into  a  cafe  and  sat  down  in  one  of  the  booths,  whereupon 
defendant  asked  to  see  his  contract  and  he  exhibited  it  to  him,  at 
the  same  time  informing  him  that  the  job  amounted  to  about 
$22,000 ;  that  he  then  asked  defendant,  "Why  are  you  holding  ray 
men  up,"  to  which  the  defendant  answered,  "  Waiting  time  that  is 
due  on  tho  job  has  got  to  be  paid  to  the  men  that  were  pulled  ont 
on  it  with  Kendall,"  to  which  the  witness  answered,  "  I  am  perfectly 
willing  to  pay  them  and  have  been,"  but  that  he  did  not  know  the 
amount  or  the  names,  and  asked  defendant  for  that  information,  to 
which  defendant  replied,  "  I  will  have  the  delegates  find  that  out, 
bnt  that  is  not  in  a  hurry,  anyway ; "  that  the  witness  then  said,^"  If 
that  is  not  in  a  hurry  I  would  like  to  start  the  job  immediately,  and 
I  will  leave  the  check  right  up  with  you  ; "  that  the  defendant  then 
said,  "  Now,  you  ain't  in  the  plumbing  business  for  your  health,  bnt 
to  make  money,  and  I  ain't  running  tlie  labor  end  of  it  for  the  lore 
of  it  either.  Now,  *  *  *  yon  have  got  a  $40,000  contract  here 
and  will  make  about  $15,000.  What  I  want  is  $3,000,  and  if  you 
don't  give  it  to  me,  you  nor  any  other  son  of  a  bitch  will  start  that 
job."  Later  on  the  witness  was  asked,  "  When  Weinseimer  told 
you  that  unless  the  $3,000  were  paid  neither  you  nor  any  other  8<hi 
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of  a  bitch  could  go  to  work  on  that  job,  did  you  believe  him  ? "  and 
he  answered,  "  I  did."  The  witness  further  testified  that  he  asked 
the  defendant  how  he  wanted  tlie  money,  to  which  the  defendant 
answered,  "  I  will  take  $1,000  down ;  I  won't  take  a  check ;  they 
will  never  catch  me  the  way  they  catched  Mr.  Parks;  the  balance 
we  will  settle  later ; "  that  the  witness  said  he  would  think  over  the 
matter,  and  the  defendant  asked  how  long  he  wanted  to  think  it 
over,  and  on  being  informed  that  he  wanted  until  the  following 
day,  replied,  ^^  You  meet  me  at  my  oifice,  95  Nassau  street, 
between  twelve  and  one,"  and  gave  tbe  witness  his  telephone  num* 
ber  and  instructed  him  to  telephone  iu  case  he  could  not  come 
down,  so  that  he,  the  defendant,  would  not  waste  his  time.  The 
defendant's  version  of  this  interview  was  that  Essig  called  to 
assure  him  of  the  fact  that  he  had  received  the  contract  for  this 
work  and  that  it  was  legitimate,  and  to  ascertain  if  it  was  satis- 
factory to  the  defendant,  and  was  informed  that  the  Master 
Plumbers'  Association  was  the  organization  to  decide  whether  the 
contract  was  right,  and  that  his  union  had  no  grievance,  except  that 
it  required  that  the  ^^  waiting  time,"  should  be  paid  and  he  referred 
Essig  to  the  delegates  Finn  and  Al water  to  ascertain  the  amount  and 
to  whom  it  was  payable,*  and  he  denied  that  he  made  any  demand 
for  money.  Essig,  in  rebuttal,  denied  the  defendant's  version  of 
the  interview  and  further  testified  that  he  met  the  defendant  on  the 
thirtieth  of  December,  pursuant  to  the  appointment;  that  after 
sending  the  stenographer  out  of  the  room  the  defendant  asked  him 
what  he  had  decided  to  do  and  was  informed  that  he  had  decided 
to  pay,  but  thought  the  amount  was  too  much,  and  that  $2,500  was 
enough,  to  which  the  defendant  replied  that  he  could  not  take 
$2,500 ;  that  ^*  I  have  got  to  divide  it  up  with  otiier  people  and  the 
least  1  will  take  is  $2,700 ; "  that  he  then  told  defendant  he  would 
pay  it,  and  that  in  answer  to  an  inquiry  the  defendant  said  he  would 
take  $1,000  down  and  the  balance  in  seven  notes  payable  at  Essig's 
shop,  made  out  in  blank  with  respect  to  the  name  of  the  payee,  the 
first  for  $200  and  the  other  six  for  $250  each,  payable  renpectively 
on  the  ten  til  day  of  each  successive  month,  and  the  defendant  asked 
when  he  would  be  ready  to  pay  the  money  and  was  informed  at 
"  any  time,"  whereupon  defendant  asked  the  witness  to  meet  him  at 
App.  Div.— Vol.  CXVIL        39 
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the  same  place  the  next  day  ;  that  the  witness  then  asked  the  defend- 
ant if  he  could  start  the  job,  to  which  the  defendant  replied,  "  No 
that  ain't  in  a  hurry ;  yon  meet  me  at  the  appointed  time  to-morrow/ 
which  the  witness  promised  to  do.  The  defendant  denied  that  he 
had  any  conversation  with  Essig  on  that  day.  After  the  interview 
with  the  defendant  on  the  thirtieth  of  December  Essig  went  to  tlic 
office  of  the  company  and  informed  the  treasurer  that  he  was  to 
pay  the  defendant  $1,000  in  cash  and  give  him  seven  notes,  and  the 
treasurer  lilled  out  the  notes  in  accordance  with  Essig's  suggestions, 
which  conformed  to  the  directions  of  the  defendant,  and  E^sig 
signed  them.  Essig  then  surrendered  to  the  Hamilton  Bank  the 
certified  check,  which  on  the  twenty-eighth  day  of  December  he 
had  drawn  against  the  proceeds  of  a  $1,000  check  received  from 
the  owners  for  the  purpose  of  paying  the  "  waiting  time,"  and 
obtained  $1,000  in  cash,  and  on  the  following  day  took  the  notes 
and  cash  to  the  defendant's  ofiice,  between  twelve  and  ope  o'clock, 
pursuant  to  the  appointment,  and  according  to  his  testimony  deliv- 
ered them  to  the  defendant  who  counted  the  money  and  put  it  in 
his  pocket  and  retained  it  and  examined  the  notes  and  inquired  the 
name  of  the  witness'  bank,  and  on  being  told  that  it  was  the  Ham- 
ilton Bank  said  that  he  had  changed  his  nnind  about  having  the 
notes  payable  at  the  witness'  shop  and  requested  that  the  witness 
make  out  seven  other  notes  payable  at  the  Hamilton  Bank,  leaving 
the  name  of  the  payee  blank  as  before,  and  said  that  he  would  have 
an  innocent  party  sign  them  and  run  them  through  the  bank  or  that 
he  might  call  the  witness  up  and  have  him  bring  tho  money  down 
to  pay  the  notes  which  would  be  delivered  as  they  fell  due,  to  which 
the  witness  expressed  assent,  and  then  asked  if  he  could  start  the 
work  and  the  defendant  said,  "  AU  rights  go  aheadj  I  will  notify 
the  delegates  that  everything  is  all  righty^  and  the  witness  answered, 
^-  All  right,"  and  departed  for  "  The  Chatsworth."  The  defendant 
admitted  that  he  had  an  interview  with  Essig  on  this  day  between 
eleven  and  twelve  o'clock,  but  he  testified  that  the  conversation 
related  to  the  "  waiting  time  "  of  which  Essig  complained  as  excessive, 
and  denies  that  he  received  the  money  or  the  notes  and  the  conver- 
sation respecting  the  same.  Before  going  to  defendant's  office  on 
this  day,  Essig  had  been  at  the  building  and  says  in  substance  that  two 
members  of  the  union  were  there  in  the  morning  about  nine  o'clock, 


Digitized  by  LjOOQ IC 


People  v,  "Weinseimer.  61 1 

App.  Div.]  First  Department,  February,  1907. 

and  five  or  six  before  eleven-thirty,  but  that  they  did  not  actually 
begin  the  work  until  after  he  paid  the  money  to  the  defendant, 
although  they  were  preparing  to  resume  work  before  that  hour, 
and  that  he  had  no  further  difficulty  in  starting  the  work  satisfac- 
torily ;  that  he  did  not  know  who  ordered  the  men  to  return  to 
work,  but  tliat  he  had  no  talk  with  the  delegates  about  the  men 
returning  to  work  at  that  time  and  had  not  sent  for  them,  otherwise 
than  his  conversation  with  the  defendant.  Evidence  was  intro- 
duced in  behalf  of  the  defendant  tending  to  show  that  some  of  the 
men  resumed  work  in  the  morning,  but  tliat  was  controverted. 
After  the  work  had  been  resumed  and  on  the  4th  day  of  January, 
1904,  Essig  paid  the  "  vvaiting  time"  which  was  upwards  of  $900, 
and  he  testifies  that  on  the  next  day  he  saw  the  defendant  and 
delivered  to  him  seven  notes  in  all  respects  tlie  same  as  those  first 
prepared,  with  the  exception  that  tlie  place  of  payment  was  changed 
to  the  Hamilton  Bank,  which  the  defendant  received  and  retained. 
Tlie  seven  notes  originally  prepared  and  all  but  the  last  of  the  sec- 
ornd  set,  which  was  not  due  until  August  tenth,  were  received  in  evi- 
dence, as  were  Essig's  check  book  and  the  checks.  One  of  the  notes 
was  payable  on  the  tenth  day  of  each  month  commencing  with  the 
tenth  day  of  February.  ^  According  to  the  testimony  of  Essig,  about 
the  eleventh  or  twelfth  of  February  the  defendant  telephoned  him 
nnder  the  name  of  Brown,  but  subsequently  disclosed  his  identity, 
and  asked  if  the  witness  could  come  down  to  meet  the  first  note ; 
that  the  witness  replied  that  he  would  be  down  within  a  couple  of 
days,  and  on  tlie  seventeenth  of  February  he  drew  $200  from  the 
bank,  the  amount  of  the  first  note,  and  called  upon  and  delivered  it 
to  the  defendant,  who  put  it  in  his  pocket  and  retained  it,  and  sur- 
rendered the  note  ;  that  as  each  of  the  other  notes,  except  the  last, 
fell  due  or  within  a  few  days  thereafter,  he  drew  from  the  bank 
$250  and  delivered  it  to  the  defendant  and  received  Ihe  note  which 
it  paid.  The  paying  teller  of  the  bank  corroborated  Essig  with 
respect  to  the  respective  transactions  with  the  bank.  The  defend- 
ant •  denied  that  the  notes  were  ever  delivered  to  him  or  that  they 
were  paid  to  him.  He  admitted,  however,  that  Essig  came  to  his 
office  about  four  or  five  Weeks  after  December  31,  1903,  and  testi- 
fied that  he  did  not  see  him  again  prior  to  the  17th  day  of  August, 
1904,  but  he  claimed  that  Essig's  visits  on  those  occasions  were  with 
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respect  to  trouble  that  he  had  about  "  testing  "  on  the  work  and  with 
respect  to  obtaining  cheaper  help,  matters  whicli  were  not  within 
the  jurisdiction  of  the  defendant.  Essig,  in  rebuttal,  denied  this 
testimony.  The  defendant's  stenographer  testified  that  she  saw 
Essig  in  the  defendant's  office  two  or  three  times  between  the  1st 
of  January  and  the  Ist  of  July,  1904,  at  intervals  of  four  or  five 
weeks. 

Tlie  payment  of  the  last  note  was  not  proved  by  the  People,  bat 
was  brought  out  by  the  defense  on  Essig's  cross-examination.  In 
connection  with  this  fact,  the  defense  showed  that. there  was  a  gen- 
eral strike  in  August;  that  the  men  on  "The  Chatsworth"  job 
went  out  with  others,  quitting  on  August  sixteenth ;  that  shortly 
prior  to  August  sixteenth,  the  defendant  endeavored  to  telephone 
Essig,  but  was  unable  to  get  into  communication  with  him.  Essig 
testified  that  on  August  seventeenth  he  had  conversations  with  the 
owners,  with  an  attorney  named  Cohn  and  a  representative  from 
the  district  attorney's  office,  relative  to  his  transactions  with  the 
defendant,  and  was  provided  with  $250  in  bills,  some  of  them  being 
marked ;  that  from  the  district  attorney's  office  he  telephoned  to  the 
defendant  and  asked,  "  Why  he  pulled  out  my  men ; "  that  defend- 
ant denied  that  he  pulled  them  out,  and  on  being  asked  if  be  knew 
that  they  were  out.  said  that  he  did  and  that  he  was  trying  to  get  the 
witness  on  the  wire  a  couple  of  days  and  said,  "  You  know  what  the 
trouble  is,"  and  the  witness  said,  "  I  suppose  the  reason  you  palled 
them  out  was  because  I  was  not  down  with  the  other  money,"  to 
which  the  defendant  answered,  "  Yes  ; "  that  witness  then  asked  the 
defendant  if  he  could  see  him ;  that  defendant  said  he  was  awfully 
busy,  but  that  if  "you  can  come  down  in  ten  minutes  I  will  give 
you  five  minutes."  Essig  then  went  down  to  see  the  defendant  and 
the  latter  suggested  that  they  go  to  the  office  of  the  People's  Security 
Company  (where  it  appeal's  that  the  attorney  for  his  union  had  an 
office)  and  went  into  a  private  office  and  had  a  conversation,  the  sub- 
stance of  which  is  that  the  defendant  had  learned  that  the  district 
attorney  was  investigating  his  conduct  in  this  matter  and  that  for 
that  reason  he  had  destroyed  the  last  note,  but  he  asked  for  the 
amount  of  it  which  the  witness  paid  over  and  the  defendant  counted, 
and  while  he  was  counting  it  the  witness  coughed,  as  a  signal  evi- 
dently to  the  detectives   who   were   supposed   to    be   in    hearing. 
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The  testimony  of  Eseig  indicates  that  the  defendant,  therefore, 
became  suspicious,  for  he  said  that  he  was  informed  that  Eahn,  a 
member  of  the  owner  corporation,  had  been  before  the  district 
attorney,  and  he  asked  if  tliis  money  which  Essig  gave'  him  was 
Kahn's  money,  and  thereafter  left  the  room,  asking  the  defendant 
to  wait  a  minute,  and  remained  absent  about  a  minute.  After  the 
defendant  returned  they  went  down  stairs,  and  tlie  defendant  said, 
"  You  know,  Essig,  that  under  the  new  law,  the  Prince  law,  you  are 
just  as  guilty  as  I  am."  When  they  reached  the  ground  floor  the 
defendant  was  arreted  by  the  detectives,  but  there  is  no  evidence 
that  any  of  the  marked  money  was  found  on  him.  With  respect  to 
this  interview  the  defendant  testified  in  substance  that  it  only  con- 
sisted in  the  discussion  of  the  reasons  for  the  strike  in  August,  and 
he  denied  that  there  was  any  payment  of  money  of  that  they  went 
into  any  private  office.  The  testimony  of  other  witnesses  was  intro- 
duced by  the  defense,  evidently  with  a  view  to  showing  that  Essig's 
story  that  he  and  the  defendant  went  into  one  of  the  private  offices 
was  not  true.  The  testimony  of  these  witnesses,  however,  was  con- 
tradicted by  their  own  admissions  or  by  other  evidence,  and  it  does 
not  api>ear  to  l>e  convincing. 

The  conversations  had  between  the  defendant  and  Johnson  prior 
to  the  first  strike  were  received  under  the  exception  and  objection 
of  the  defendant,  that  they  were  incompetent  and  immaterial.  The 
purpose  of  the  evidence  at  the  time  it  was  offered  was  not  stated, 
nor  was  the  effect  of  it  limited  by  the  court  in  its  reception. 

At  the  close  of  the  People's  case,  and  at  the  close  of  the  evidence, 
connsel  for  defendant  moved  to  dismiss  the  indictment  upon  the 
ground  that  the  evidence  was  insufficient  to  show  the  commission  of 
the  crime.  The  motions  were  denied  and  exceptions  were  duly 
taken.  These  exceptions  are  urged  as  grounds  for  reversal.  The 
learned  counsel  for  the  defendant  contends  that  the  language  shown 
to  have  been  used  by  the  defendant  did  not  per  se  constitute  a 
threat  to  do  an  unlawful  injury  to  the  property  of  Essig,  or  instill 
fear  in  the  mind  of  Essig  that  it  would  be  carried  into  execution. 
We  are  of  opinion  that  the  evidence  was  sufficient  to  show  all  the 
material  elements  of  the  crime.  The  facts  bring  the  case  fairly 
within  the  doctrine  of  People  v.  Barondess  (61  Hun,  571)  wherein 
the  Conrt  of  Appeals  affirmed  the  conviction  upon  the  dissenting 
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opinion  of  Mr.  Justice  Daniels  at  General  Term  (133  N.  T.  649) 
and  within  the  case  of  People  v.  Hughes  (137  id.  29)  which  followed 
it.  In  the  Barondess  ease  the  defendant  was  president  of  an  asso- 
ciation of  cloak  operatives.  The  complainant  was  an  employer  of 
cloak  operatives  who  had  quit  work  owing  to  a  controversy  over  the 
rate  of  wages.  As  a  result  of  negotiations  the  workingmen  agreed 
to  return  but  failed  to  do  so.  The  complainants  inquired  of  the 
defendant  the  reason  for  this  and  was  informed  that  it  was  becanee 
they  had  not  settled  with  him  and  he  said  to  them,  "  Ton  have  got 
to  pay  me  five  hundred  dollars  to  have  your  people  back  again  to 
work."  Tlrere,  as  here,  the  defendant  finally  compromised  by  taking 
less  than  he  had  first  demanded.  In  that  case  the  defendant  repre- 
sented that  he  controlled  the  employees,  and  the  complninant  testified 
that  he  believed  that  the  defendant  had  power  to  keep  the  men  from 
returning  to  work.  It  was  there  held  that  an  injury  to  one's  bnsinesB 
is  an  injury  to  property  within  tlie  provisions  of  the  Penal  Code  defin- 
ing the  crime  of  extortion,  and  that  a  loss  resulting  from  the  sn$- 
pension  or  interruption  of  business  would  constitute  an  injury  to 
property.  It  is  true  that  in  the  case  at  bar  the  defendant  did  not 
expressly  represent  that  he  controlled  the  striking  employees  and 
the  complainant  did  not  expressly  testify  that  he  believed  that  the 
defendant  would  keep  the  men  from  returning  to  work  unless  his 
demands  were  acceded  to.  The  evidence,  however,  fairly  warranted 
the  jury  in  finding  those  facts.  All  known  difficulties  had  been 
adjusted  and  there  appears  to  have  been  no  reason  why  the  men 
did  not  return  to  work,  except  the  influence  and  control  exercised 
over  them  by  the  defendant  as  president  of  their  union.  The 
moment  his  unlawful  demand  was  complied  with  the  men  resumed 
work  and  there  was  no  further  trouble  until  the  complainant  failed 
to  pay  the  last  note  ;  and  the  defendant  admitted,  according  to  the 
testimony  of  Essig,  that  such  failure  was  the  reason  for  the  strike 
at  that  time.  The  complainant  testified  in  substance  that  he 
believed  the  defendant's  threat  to  prevent  the  resumption  of  work 
until  his  extortionate  demand  was  complied  with.  The  defend- 
ant had  shown  his  authority  as  president  of  the  union  and 
over  members  by  peremptorily  refusing  to  give  the  complain- 
ant a  hearing  before  the  union,  when  one  of  the  delegates, 
at    least,    knew  that    the    complainant  was    anxious  to   resume 
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work  and  desired  such  hearing,  with  a  view  to  presenting  his 
grievance  to  the  members.  From  the  standpoint  of  the  complain- 
ant tlie  facts  fairly  jostified  a  belief  on  his  part  that  unless  he 
paid  the  money  and  gave  the  notes,  the  men  wonld  not  be  per- 
mitted by  the  defendant  to  return  to  work  and  that  the  defendant 
had  sufficient  influence  over  them  to  carry  out  his  threat  All 
grievances  having  been  adjusted,  tlie  threat  of  the  defendant,  in 
effect  to  exercise  his  influence  and  control  over  the  members  of  the 
union,  to  prevent  their  returning  to  work  on  this  apartment  build- 
ing nnless  the  money  which  he  wrongfully  exacted  was  paid,  con- 
stituted a  threat  to  do  an  unlawful  injury  to  the  property  of  the 
complainant  calculated  and  sufficient  to  instill  fear  in  the  complain- 
ant and  induce  him  to  pay  the  money.  There  is  no  express  evidence 
of  the  damages  that  would  have  been  sustained  by  the  complainant 
had  he,  instead  of  complying  with  the  defendant's  request,  refused 
his  unlawful  demand  and  permitted  the  defendant  to  execute  his 
threat.  The  amount  of  damages  which  he  wonld  have  sustained  is 
of  no  consequence.  It  is  sufficient  if  it  appears  that  he  would  have 
sustained  damages.  It  would  seem  that  the  People  might  have 
readily  shown  more  clearly  tliat  damages  would  have  been  sustained 
by  Essig ;  but  we  think  their  failure  to  do  so  does  not  require  a 
reversal.  It  is  claimed  that  Essig's  contract  with  the  owners  for 
the  work,  which  was  in  writing,  was  not  in  fact  what  it  purported 
to  be,  and  that  tho  owners  were  themselves  to  furnish  tlie  material, 
and  the  complainant  was  merely  to  be  paid  for  superintending  the 
work.  Upon  either  theory  it  is  manifest  that  he  would  have  sus- 
tained damages.  It  is  not  to  be  presumed  that  ho  would  have  been 
paid  for  superintending  work  while  the  work  was  not  being  done. 
We  think  it  presumptively  appeared  that  tho  complainant,  in  his 
business,  either  as  contractor  or  superintendent  of  building  con- 
Btrnctiou  work,  would  have  sustained  damages  had  the  defendant 
carried  his  unlawful  threat  into  execution. 

The  court  ruled  that  it  was  immaterial  whether  the  money  which 
Essig  delivered  to  the  defendant  was  his  own  or  that  of  the  John- 
son-Kahn  Company,  and  ruled  out  evidence  offered  by  the  defend- 
ant tending  to  show  that  it  belonged  to  the  company.  It  may  be 
that  Essig  was  acting  as  agent  of  the  owners  in  receiving  the  money 
which  he  subsequently  delivered  to  the  defendant^  because  it  was 
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originally  received  to  pay  the  waiting  time,  but  it  was  not  material 
from  what  source  it  was  received.  The  defendant  wrongfully 
exacted  money,  and  the  complainant  was  liable  to  suffer  loss  if  he 
did  not  obtain  it  from  some  source  and  deliver  it  to  the  defendant. 
It  is  urged  that  the  rulings  on  this  subject  constituted  prejudicial 
error.  According  to  the  plain  provisions  of  section  552  of  the 
Penal  Code,  the  rulings  were  correct.  The  material  issue  in  that 
regard  was  not  whose  money  was  it,  but  did  the  defendant  receive 
it  from  the  complainant. 

The  appellant  contends  that  it  was  error  to  receive  evidence  of 
the  defendant's  threat  to  call  a  strike  on  the  building  when  the 
former  contractor,  Kendall,  was  doing  the  work.    We  are  of  opinion 
that  the  evidence  was  clearly  competent  upon  the  question  •of  the 
*  ntent  of  the  defendant  by  the  threat  made  to  Essig  to  do  an  unlaw- 
ful injury  to  his  property.     The  defendant  pleaded  not  guilty.     It 
was  essential  for  the  People  to  prove  every  element  of  the  crime 
and  the  intent  of  the  defendant  to  do  an  unlawful  injury  to  the 
complainant's  property  was  one  of  the  essential  elements  of  the 
crime.     His  former  acts  in  relation  to  this  contract  work  character- 
ized the  threat,  and  would   tend   to  remove   any  doubt  tliat  the 
jurors  might  entertain  as  to  his  purpose  of  wrongfully  inducing  the 
men  to  remain  out  upon  the  strike  without  just  cause.     It  is  evi- 
dent that  he  had  determined  to  use  his  office  as  president  of  this 
union  and  his  influence  with  the  members  to  wrongfully  exact  a 
large  amount  of  money,  evidently  based  on  a  rough  estimate  made 
by  himself  of  a  percentage  of  the  profits  on  the  work,  as  a  condition 
of  allowing  the  members  of  his  union  to  be  employed  by  any  con- 
tractor, or  even  by  the  owner  in  the  completion  of  the  work.    It 
mattered  not  to  him  whether  Kendall  or  Essig  or  some  one  else  was 
the  contractor.     He  had  unlawful  designs  on  the  work  and  pro. 
ceeded  early  in  the  history  of  the  plumbing  work  to  put  his  precon^ 
ceived  plan  into  execution.     Since  he  threatened  Johnson  to  call  a 
strike  on  Kendall  unless  his  unlawful  demand  was  satisfied,  it  was 
a  reasonable   inference,  in   view  of  his  threat  to  Essig,  that  he 
wrongfully  intended  to  refuse  to   permit   the   men   to   return  to 
work  until  the  like  demand  made  upon  Essig  was  satisfied.    It  is 
urged  on  the  appeal  that  the  defendant's  threat  to'  Essig  was  inno- 
cent, and  it  was  doubtless  so  argued  before  the  jury.     The  fact  that 
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the  defendant  had  recently  claimed  that  he  had  snfiicient  influence 
with  his  union  in  effect  to  call  a  strike  at  will,  because,  although 
there  may  have  been  good  ground  under  the  rules  of  the  union  for 
a  strike,  he  assumed  to  he  able  to  avert  it  provided  he  received  the 
money  which  he  wrongfvUy  exacted^  tended  strongly  to  show, 
in  connection  with  other  evidence,  that  in  making  the  threat  to 
Essig  he  intended  to  wrongfully  exert  his  influence  with  the  jour- 
neymen plumbers  to  induce  them  to  refuse  to  return  to  work  until 
he  gave  his  consent,  or  to  wrongfully  exercise  his  authority  as  presi- 
dent in  withholding  such  consent.  Doubtless  the  members  of  the 
union  misjudged  the  defendant,  for  they  appear  to  have  placed 
explicit  confldence  in  him  and  to  have  submitted  blindly  to  his  rule. 
Upon  receiving  the  money  and  notes  the  defendant  promised,  in 
effect,  that  the  men  should  return  to  work ;  and  it  is  evident  that 
the  order  for  their  return  emanated  from  him,  for  there  is  no  other 
explanation  consistent  with  the  testimony  of  Essig,  which  the  jury 
doubtless  believed,  of  how'  they  came  to  return  to  work.  The  evi- 
dence of  the  prior  attempt,  therefore,  shed  light  on  the  motive  and 
intent  of  the  defendant  in  making  the  threat  to  Essig,  and  indicated 
a  preconcerted  plan  on  his  part  to  prevent  the  performance  of  this 
contract  work  unless  he  should,  without  right  or  autliority,  receive 
at  large  percentage  of  the  profits  to  be  arbitrarily  and  wrongfully 
exacted,  and  being  closely  connected  in  time  and  similarity  of  cir- 
cnnriBtances,  it  was  competent  both  upon  the  question  of  motive  and 
intent  and  as  showing  tlie  successive  steps  in  a  preconceived  plan 
which  cnhninated  in  the  crime  for  which  the  defendant  has  been 
convicted.  {People  v.  Sharp^  107  N.  Y.  467  ;  People  v.  Shea^  147 
id.  99 ;  People  v.  Zacker^  20  App.  Div.  363 ;  affd.  on  opinion 
of  'Patterson,  J.,  154  N.  Y.  770 ;  People  v.  Molineiix^  168  id. 
2.64, 305.)  On  the  trial  of  an  indictment  for  uttering  forged  paper, 
where  the  real  issue  was  as  to  whether  the  defendant  knew  that 
it  was  forged,  it  has  been  held  competent  to  show  the  utter- 
ance of  other  forged  paper  by  him  under  similar  circumstances  and 
about  the  same  period  of  time,  upon  the  theory  that  such  proof  estab- 
lished a  common  plan  and  identity  of  method  so  connected  as  tends 
strongly  to  overcome  any  claim  of  innocence  in  uttering  the  forged 
paper  for  which  the  indictment  was  found.  {People  v.  Dolan^  186 
N.  Y.  4.)     In  People  v.  Putnam  (90  App.  Div.  125 ;  affd.  on 
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opinion  below,  179  N.  Y.  518),  which  was  one  of  the  so-called 
"  Sick  Engineer  Oases,"  this  court  said  :  "  It  is  well  settled  that  in 
cases  of  this  kind  wiiere  the  fraudulent  intent  is  an  element  of  the 
crime,  similar  frauds  of  the  same  character  and  closely  connected  in 
point  of  time,  are  competent  evidence  to  show  the  intent  with  which 
the  crime  was  committed ;  and  the  mere  fact  that  they  tend  to 
prove  an  independent  crime  does  not  render  such  evidence  incom- 
petent. It  is  competent  to  show  the  criminal  intent  of  the  parties 
directly  connected  with  the  transaction  which  is  necessary  to  con- 
stitute the  crime."  In  People  v.  Van  Tassd  (26  App.  Div.  445 ; 
aflfd.,  156  N".  Y.  561),  where  there  was  a  joint  indictment  for  sub- 
ornation of  perjury,  it  was  held,  on  a  separate  trial  of  one  of  the 
defendants,  tliat  evidence  that  they  had  endeavored  to  induce  other 
witnesses  to  testify  falsely  upon  the  same  trial  was  competent  as 
tending  to  show  motive  and  intent,  and  as  relating  to  the  same 
transaction  and  as  done  for  the  same  purpose.  In  People  v.  Baty 
(175  N.  Y.  164),  on  the  trial  of  an  indictment  for  feloniously  receir- 
ing  stolen  property,  it  was  held  that  evidence  that  the  defendant  had 
previously  recei^red  property  stolen  by  the  same  tliieves,  hut  from 
other  owners^  was  admissible  on  the  question  of  guilty  knowledge 
of  the  defendant. 

At  the  close  of  the  main  charge  the  court  was  requested  to 
instruct  the  jury  that  "The  jury  cannot  consider  the  statement  of 
the  witness,  George  Johnson,  tliat  the  defendant  asked  him  for 
$3,000,  as  corroborative  of  the  testimony  of  Essig  that  the  defend- 
ant asked  Essig  for  a  sum  of  money."  The  court  declined  to 
charge  "in  the  language  requested."  Counsel  for  the  defendant 
excepted  and  assigns  this  exception  as  ground  for  reversal.  Neither 
in  the  offer  nor  in  the  reception  of  the  testimony  of  Johnson  was 
its  application  limited,  nor  was  there  a  request  or  even  suggestion  on 
the  part  of  the  defendant  that  it  be  limited.  No  specific  reference 
was  made  to  it  in  the  charge,  and  the  jury  were  not  instructed  witli 
respect  to  its  application.  It  is  contended  that  the  request  which 
was  refused  was,  in  effect,  a  request  to  limit  the  application  of  that 
testimony.  The  only  theory  upon  which  this  request  to  charge 
could  be  proper,  would  be  that  the  evidence  when  received  shonid 
have  been  limited  to  the  question  of  motive  and  ititent.  If  couusel 
for  the  defendant  was  of  the  opinion  that  it  should  have  been  m 
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limited,  he  should,  either  at  the  time  the  evidence  was  received,  or 
before  or  after  the  court  instructed  the  jury,  have  pointedly  drawn 
the  attention  of  the  court  to  that  proposition.  This,  however,  he 
failed  to  do.  It  was  not  proper  to  seek  to  have  testimony  thus  received 
generally  without  any  suggestion  that  its  effect  should  be  limited,  by 
picking  out  the  testimony  of  a  pj^rticnlar  witness  and  requesting  the 
court  to  instruct  the  jury  that  it  could  not  be  considered  as  cor- 
roborative thereof.  The  court  subsequently  charged,  at  the  request 
of  counsel  for  the  defendant, "  That  there  is  no  direct  testimony  by  any 
witness  besides  Essig  to  corroborate  the  statement  of  Essig  that  he  was 
asked  for  any  sum  of  money  by  Weinseimer  December  31st,  1903." 
The  jurors  doubtless  understood  from  this  instruction  that  the  testi- 
mony of  Essig  was  not  corroborated  by  the  testimony  of  any  other 
witness.  It  is  reasonable  to  infer  that  such  was  the  object  of  the 
request,  since  as  no  other  witness  testified  to  having  overheard 
the  conversations  between  Essig  and  the  defendant  the  request  could 
have  served  no  other  purpose.  We  are  of  opinion,  however,  that 
the  instructions  given  on  this  subject  were  more  favorable  to  the 
defendant  than  the  law  required,  and  one  opinion  has  already  been 
briefly  expressed.  Ordinarily,  such  evidence  is  competent  only  on 
the  question  of  motive  and  intent,  but  here  the  evidence  was  com- 
petent generally  as  tending  to  show  a  previously  conceived  plan  and 
determination  on  tiie  part  of  tlie  defendant  to  commit  the  crime  of 
which  he  has  been  found  guilty.  Perhaps,  owing  to  the  fact  that 
his  former  threat  was  to  Johnson  and  before  Essig  became  the 
contractor,  the*  evidence  may  not  have  been  strictly  admissible  as 
tending  to  show  a  previous  attempt  to  commit  the  same  crime, 
which  would  render  it  competent  generally  {People  v.  O^SuUivan^ 
104  N.  Y.  481 ;  People  v.  Wagner^  180  id.  58),  because  the  crime 
as  finally  committed  consisted  in  extorting  the  money  from  the  suc- 
ceeding contractor,  but  it  is  improbable  that  the  personnel  of  the 
contractor  figured  in  tlie  defendant's  mind.  And  it  is  to  all  intents 
and  purposes  except  as  to  the  individual  who  happened  to  have 
charge  of  the  work  as  contractor  at  a  particular  time  and  whose  indi- 
viduality did  not  enter  into  the  consideration,  an  attempt  to  commit 
the  same  crime.  Since  it  lias  been  settled  that  a  prior  attempt  to 
burn  the  same  building  or  rape  tlie  same  female  is  competent  gen- 
erally as  tending  to  show  a  preconceived  plan  and  purpose  to  com- 
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mit  the  crime  which,  of  course,  would  be  corroborative  of  evidence 
that  it  was  subsequently  committed,  it  would  seem  to  follow  Ic^- 
callj  that  a  prior  attempt  or  threat  to  burn  the  same  barn  or  to  steal 
the  same  property,  as  for  instanco  a  particular  horse,  would  be  com- 
petent even  thongli  ownership  had  changed  in  the  interim.  So 
here,  I  think,  where  it  is  quite  clear  that  the  purpose  and  plan  were 
directed  not  toward  the  individual  hut  toward  the  contract  toark, 
evidence  of  a  prior  attempt  by  the  defendant  to  extort  money 
either  from  the  owner  or  from  a  former  contractor  so  doeely 
connected  in  time  and  similarity  of  circumstances  as  to  indicate 
that  the  former  wrongful  demands  and  threat  constituted  a  step 
in  the  preconceived  plan  and  purpose  which  culminated  in  tliis 
crime,  even  though  at  the  outset  it  could  not  have  been  known 
that  Essig  would  be  the  contractor  to  be  ultimately  held  up  if  the 
plan  should  not  be  successfully  consummated  sooner.  His  mind 
was  upon  this  work  and  his  plan  and  purpose  was  to  unlawfallj 
obtain  some  money  from  whoever  did  it  as  a  condition  of  per- 
mitting it  to  be  done  by  the  members  of  his  union.  His  previons 
threat  was  with  i*espect  to  the  same  work,  not  remote  in  time  from 
the  threat  to  Essig,  and  the  evidence  indicates  and  warranted 
a  finding  that  there  was  no  change  in  plan  and  purpose  from 
the  outset,  and  that  there  was  a  continuity  of  conduct  on  his 
part  indicating  a  deliberate  design  and  determination  to  unlaw- 
fully obtain  money  as  a  condition  of  permitting  this  work  to 
be  done,  which  he  finally  consummated  by  exacting  it  from  Essig. 
Within  the  authorities  already  cited,  and  particularly  within  the 
case  of  People  v.  ZucJcer  {supra)  where  proof  of  the  commission 
of  another  similar  crime  by  the  defendant  was  admitted  and  sub- 
mitted to  the  jury  as  evidence  corroborating  the  complaining  wit- 
ness, who  was  an  accomplice,  this  evidence  might  have  been  properly 
considered  by  the  jury  as  corroborating  the  testimony  of  Essig. 

Notwithstanding  the  denial  of  guilt  on  the  part  of  the  defendant 
we  are  convinced  by  an  examination  of  the  testimony  that  the  facts 
and  circumstances  proved  clearly  establish  his  guilt  beyond  a  reason- 
able doubt.  We  have  examined  the  other  exceptions  and  find  no 
error  which  demands  a  reversal  of  the  conviction  or  requires  extended 
consideration. 

By  section  542  of  the  Code  of  Criminal  Procedure  the  L^slsr 

Digitized  by  LjOOQ IC 


Matter  of  Titus.  621 


App.  Div.]  First  Department,  February,  1907. 

tnre  has  commanded  that  "After  hearing  the  appeal,  the  court 
must  give  judgment  without  regard  to  technical  errors  or  defects  or 
to  exceptions  which  do  not  affect  the  substantial  rights  of  the  par- 
ties." That  command  should  not  be  lost  sight  of  in  any  criminal 
case,  and  particularly  in  the  case  of  a  crime  like  this,  which  is  a 
special  menace  to  the  public  welfare.  Ail  controversies  between 
capital  and  labor  resulting  in  a  strike  injuriously  affect  more  or  less 
the  entire  community.  They  are  sufficiently  disastrous  and  deplor- 
able when  they  resjilt  from  an  honest  difference  of  opinion  between 
the  employer  and  the  employed ;  but  when,  as  here,  the  strike  is 
protracted  long  after  all  grievances  have  been  adjusted,  by  an  officer 
of  a  labor  union  who  betrays  his  trust  to  the  fellow-members  of  his 
union,  and  in  effect  deprives  them  of  their  rights  to  work  until  he 
has  unlawfully  extorted  money  from  their  employer  for  his  own 
ends,  the  crime  is  intolerable  from  any  point  of  view  and  should  be 
speedily  and  severely  punished. 

It  follows  that  the  judgment  should  be  affirmed. 

Patterson,  P.   J.,   McLaughlin,   Houghton  and   Soott,  JJ. 
concurred. 

Judgment  affirmed.     Order  filed. 


In  the  Matter  of  the  Application  for  an  Order  to  Strike  from  the 
Enrollment  Book  of  the  Twentieth  Election  District  of  the 
Twenty-fifth  Assembly  District  in  the  County  of  New  Yorfckthe 
Name  of  Henry  Titus. 

BsRNAi&D  Giles,  Appellant ;  John  R.  Voorhis  and  Others,  Com- 
missioners of  the  Board  of  Elections  of  tlie  City  of  New  York, 
Beepondents. 

First  Department,  February  15,  1907. 

Biections  —  application   to   strike   name  from   primary  enrollment  — 
•wlien  affidavit  insuffloient  —  when  public  question  involved. 

The  question  of  tlie  sufficiency  of  an  affidavit  on  an  application  under  subdivi- 
sioa  11  of  section  3  of  the  Primary  Election  Law  to  strike  a  name  frem  the 
primary  enrollment  is  of  such  public  importance  that  the  court  will  hear  the 
case,  although  the  primary  election  has  been  held. 
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Alihough  it  seems  that  the  Legislature  may  prescribe  such  rules  and  regulatioDs 
applying  to  all  primary  elections  as  it  deems  necessary  and  proper,  and  may 
provide  for  the  removal  of  the  name  of  an  elector  from  the  enrollment  when  he 
has  removed  from  the  district,  yet  when  the  Legislature  has  not  made  ade- 
quate provision  to  protect  such  elector  from  having  his  name  stricken  from  the 
roll  without  his  knowledge  the  said  statute  should  be  so  construed  as  to  afford 
him  the  necessary  protection. 

Said  statute  authorizes  the  removal  of  the  name  of  an  enrolled  elector  only  upoo 
proof  constituting  satisfactory  evidence  not  only  that  the  elector  has  removed 
from  the  address  from  which  he  registered,  but  from  the  election  district  as 
well.  Hence,  when  such  elector  served  by  mail  at  his  last  known  addres  has 
failed  to  appear  in  the  proceeding  to  remove  his  name. from  the  roll  and  the 
affidavit  showing  his  removal  from  that  residence  given  is  not  made  by  a  lessee 
or  occupant  or  janitor  or  proprietor  of  the  premises,  but  by  an  occupant  of  a 
house  in  the  vicinity,  and  the  affiant  has  no  personal  knowledge  that  the 
elector  has  actually  removed  from  the  election  district  as  well,  but  merely 
states  that  fact  as  a  conclusion,  the  affidavit  is  insufficient,  although  uncon- 
tradicted, to  make  it  a  mandatory  duty  of  the  court  to  strike  the  name  from 
the  enrollment. 

(Per  Scott,  J.) :  Such  affidavit  merely  shows  that  the  elector  removed  from  the 
dwelling  and  raises  no  presumption  that  he  removed  from  the  district,  and  a 
mere  statement  that  he  no  longier  resided  in  the  district  is  valueless  as  proof. 

Clarke  and  Ingrahah,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  applicant,  Bernard  Giles,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  23d 
day  of  November,  1906,  denying  the  appellant's  application  to  strike 
the  name  of  Henry  Titus  from  the  enrollment  book  of  the  twenti- 
eth election  district  of  the  twenty-fifth  Assembly  district  in  the 
county  of  New  York. 

James  H.  Hickey^  for  the  appellant. 

Theodore  Connoly^  for  the  respondents. 

Lauohlin,  J. : 

The  motion  was  miade  on  an  order  to  show  cause  granted  by  a  justice 
of  the  Supreme  Court  on  the  4th  day  of  September,  1906,  upon  the 
application  of  Bernard  Giles,  on  his  affidavit  and  on  the  affidavit  of 
Harry  S.  Middleton.  The  affidavit  of  the  applicant  showed  unquali- 
fiedly, among  other  things,  that  lie  was  a  citizen  and  duly  qualified 
elector  of  the  twenty-fifth  Assembly  district  in  the  county  of  New 
York ;  that  the  name  of  Henry  Titus  appeared  on  the  enrollment 
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book  of  the  twentietli  election  district  of  the  twentj-fifth  Assembly 
district  as  one  of  the  electors  enrolled  as  a  Republican  and  entitled 
to  vote  at  the  next  primary  election  to  be  held  by  said  party ;  that 
tlie  respondents  are  the  commissioners  of  the  board  of  elections  of 
the  city  of  New  York  and  have  the  custody  of  the  primary  records 
of  enrollment  of  said  city,  and  that  no  previous  application  had  been 
made  for  the  order,  and  upon  infortnation  and  helief  it  showed, 
among  other  things,  that  Titus  was  not  a  qualified  elector  of  said 
district  for  which  the  enrollment  was  made,  in  that  he  was  enrolled 
as  residing  at  No.  Ill  West  Twenty-seventh  street,  and  that  he  had 
removed  from  and  no  longer  resided  at  said  address  nor  in  the  elec- 
tion district  in  which  he  enrolled.  The  affidavit  of  Middleton 
showed  that  he  resided  at  No.  448  Sixth  avenue  in  said  twentieth 
election  district,  and  that  said  Titus  "  has  removed  from  No.  Ill 
W.  27th  Street,  and  does  not  now  reside  there  nor  in  said  election 
district  His  present  address  is  unknown."  The  order  to  show  cause 
provided  that  said  commissioners  of  the  board  of  elections  show  cause 
at  a  Special  Term  of  the  Supreme  Court,  to  be  held  at  a  place  therein 
specified  in  the  city  of  New  York  on  the  7th  day  of  September, 
1906,  at  ten-thirty  o'clock  a.  m.,  or  as  soon  thereafter  as  counsel 
could  be  heard,  why  an  order  should  not  be  made  directing  that 
the  name  of  Titus  be  stricken  from  the  enrollment  book  pursuant 
to  the  provisions  of  section  3  of  chapter  473  of  the  Laws  of  1899, 
as  amended.  The  affidavit  of  service  of  the  order  to  show  cause 
showed  that  it  was  served  upon  the  enrolled  elector  by  depositing  a 
true  copy  thereof  and  of  the  papers  upon  which  it  was  granted  in 
the  post  office,  inclosed  in  a  securely  sealed  postpaid  envelope, 
addressed  to  him  at  the  address  appearing  on  the  enrollment  book, 
on  the  5th  day  of  September,  1906,  at  nine-fifty  o'clock,  a.  m.,  and 
on  the  commissioners  of  the  board  of  elections  by  serving  a  true 
copy  of  the  order  and  of  the  papers  on  which  it  was  granted  on  the 
president  of  the  board,  at  nine-thirty  o'clock,  a.  m.,  on  the  same 
day.  The  order  denying  the  application  shows  that  the  corporation 
counsel  appeared  and  was  heard  in  behalf  of  the  commissioners 
of  the  board  of  elections,  but  does  not  show  that  the  elector 
appeared. 

The  primary  election  for  which  the  enrollment  was  made  has  been 
held,  but  it  is  contended  on  the  part  of  the  appellant  that  a  public 
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question  is  involved,  which  the  court  should  decide,  notwithstand- 
ing the.  fact  that  the  reversal  of  the  order,  if  erroneous,  can  now 
be  of  no  avail  to  the  elector.  We  are  of  opinion  that  the  question 
presented  is  one  of  such  public  importance  that  the  court  sboold 
hear  the  case  and  decide  it  upon  the  merits. 

The  appellant  contends  that  the  affidavit  of  Middleton,  which 
was  not  upon  information  and  belief,  but  asserted  facts  without 
qualification,  should  have  been  accepted,  and  being  nneontro* 
verted,  that  the  application  should  have  been  granted.  The 
respondents,  however,  claim  that  the  Special  Term  was  vested  with 
a  discretion  and  that  the  justice  presiding  was  not  obliged  to  accept 
an  affidavit  made  bj  a  person  who  was  not  a  lessee  or  janitor  or 
proprietor  of  the  house  from  which  the  elector  enrolled,  but  who 
appears  to  have  resided  elsewhere  in  the  district,  and  that  in  the 
absence  of  evidence  showing  that  the  affiant  was  in  a  position  to 
know  the  facts  set  forth,  was  justified  in  denying  the  application. 
The  appellant  argues  that  it  should  be  presumed  that  the  affiant  had 
personal  knowledge  of  the  facts  unqualifiedlv  set  forth  in  his  affi- 
davit, and  that  if  the  elector  had  not  moved  out  of  the  district, 
it  was  to  be  presumed  that  he  would  have  appeared  in  opposition 
to  the  motion. 

Subdivision  11  of  section  3  of  the  Primary  Election  Law  (Laws 
of  1898,  chap.  179,  as  amd.  by  Laws  of  1904,  chap.  350),  which 
was  the  only  authority  conferred  upon  the  court  for  striking  names 
from  the  primary  enrollment  book  in  the  city  of  Greater  New 
York,  provided,  among  things,  so  far  as  material  to  the  question 
presented,  as  follows  :  ^'  If  any  statement  in  the  declaration  of  any 
person,  on  the  evidence  of  which  his  name  was  enrolled  in  the 
original  enrollment  book  for  any  election  district  by  the  custodian 
of  primary  records,  or  if  any  entry  opposite  the  name  of  any  person 
in  such  enrollment  book,  is  false,  or  if  any  person  enrolled  in  such 
enrollment  book  has  died,  or  has  removed  from  or  no  longer  resides 
in  such  election  district,  any  elector  of  the  assembly  district  in 
which  such  election  district  is  located  (provided  such  elector  is  him- 
self duly  enrolled  with  the  same  political  party  with  which  the 
person,  as  to  whom  the  application  is  made,  was  enrolled)  may  pre- 
sent proof  thereof  by  affidavit  to  the  Supreme  Court,  or  to  any 
justice  thereof,  in  the  judicial  district  in  which  such  election  district 
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is  located,  or  to  a  county  judge  of  the  county  in  which  such  elec- 
tion district  is  located.     And  thereupon  such  court,  justice  or  judge 
shall  make  an  order  requiring  the  person  against  or  as  to  whom  the 
proceeding  is  instituted  unless  he  is  sliown  to  have  died,  as  herein- 
after provided,  to  show  cause  before  such  court,  justice  or  judge,  at 
a  time  and  place  specified  in  such  order,  why  his  name  should  not 
be  stricken  from  such  enrollment  book.     Such  order  shall  be  return- 
able on  a  day  at  least  ten  days  before  a  primary  election,  and  a  copy 
thereof  shall  be  served  on  the  person  against  wliom  the  proceeding 
is  instituted  and  on  the  custodian  of  primary  records  at  least  forty- 
eight  hours  before  the  return  thereof,  either  personally  or  by  depos- 
iting the  same  in  the  postofilce  of  the  city  in  which  such  election 
district  is  located,  in  a  postpaid  wrapper  or  envelope  addressed  to 
the  custodian  of  primary  records  at  his  office,  and  to  such  person  by 
his  name  at  his  present  address,  if  known,  and  otherwise  at  tlie 
address  which  appears  in  the  enrollment  book  for  such  election  dis- 
trict.   *     *     *     The  custodian  of  primary  records  shall  produce 
before  the  court,  justice  or  judge  the  original  enrollment  declai*ation 
subscribed  by  the  person  against  or  as  to  whom  the  proceeding  is 
instituted.     The  court,  justice  or  judge  shall  hear  the  persons  inter- 
ested, and  if  it  appears  by  sufficient  evidence  that  any  statement  in 
the  declaration  of  the  person  against  whom  the  proceeding  is  insti- 
tnted,  on  the  evidence  of  which  he  was  enrolled  by  the  custodian  of 
primary  records,  or  any  statement  opposite  his  name  in  the  original 
enrollment  book  is  false,  or  that  such  person  is  dead  or  has  removed 
from  or  no  longer  resides  in  the  election  district  for  which  he  is 
enrolled,  shall  order  the  name  of  such  person  stricken  from  the 
enrollment  book,  except  as  hereinafter  provided.     If  at  such  hearing 
the  person  against  whom  the  proceeding  is  instituted  shall  produce 
evidence  that  the  custodian  of  primary  records  has  incorrectly  copied 
into  the  enrollment  book  the  data  contained  in  the  declaration  of 
such   person,  and  that  if  correctly  copied  such   person  would  be 
entitled  to  be  enrolled  in  such  election  district,  such  order  instead  of 
requiring  his  name  to  be  stricken  from  the  enrollment  book,  shall 
require  the  correction  of  the  enroPment  book  in  accordance  with 
such  evidence.     In  either  case  the  order  shall  require  the  custo- 
dian of  primary  records  to  strike  sucli  name  from  the  enrollment 
App.  Div.— Vol.  CXVII.        40 
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book,  or  to  otherwise  correct  such  enrollment  book  in  accordance 
with  such  order." 

The  question  for  decision  is  whether  the  aiSdavits  constituted  a 
presentation  of  proof  of  the  fact  that  the  enrolled  elector  had 
removed  from  the  election  district  and  whether  they  constituted 
"  sufficient  evidence  "  o :  that  fact  to  render  it  the  mandatory  duty 
of  the  court  to  strike  the  name  of  Titus  from  the  enrollment  book. 

It  is  undoubtedly  competent  for  the  Legislature  to  prescribe  such 
general  rules  and  regulations,  applying  to  all  electors  alike,  as  in  its 
wisdom  shall  seem  necessary  and  proper  with  respect  to  primary 
elections ;  and  it  maj^  well  be  that  it  has  authority  to  provide  that  if 
an  elector  removes  from  the  residence  from  which  he  enrolled, 
without  leaving  his  new  address  or  informing  the  postal  auth;;:i[ie8 
thereof,  so  that  lie  may  receive  notice  under  the  existing  law  of  an 
application  to  strike  his  name  from  the  enrollment  book,  that  it  is 
his  misfortune  if  he  does  not  receive  the  notice  and  if  his  name  is 
stricken  from  the  enrollment  book  without  his  having  an  oppor- 
tunity to  demand  his  right  to. have  it  retained  thereon.  However, 
until  the  TiCgislature  makes  some  provision  by  which  an  enrolled 
elector  may  protect  himself  against  having  his  name  stricken  from 
the  roll  without  his  knowledge,  the  statute  should  be  so  construed 
as  to  enable  the  courts  in  passing  upon  such  application  to  afford  him 
the  necessary  protection.  It  would  seem  that  a  more  practical  rule 
could  be  readily  prescribed,  as  for  instance,  that  upon  a  change  of 
residence  the  enrolled  elector  should  notify  the  board  of  elections 
by  letter  or  otherwise  and  that  they  should  be  requii-ed  to  make  a 
record  thereof  and  that  the  officers  with  whom  the  enrollment  is 
made  originally  should  be  required  to  inform  the  elector  at  the  time 
he  enrolls  of  his  duty  to  give  this  notice  in  the  event  of  his  chang- 
ing his  residence  within  the  same  district  in  order  to  retain  hisriglit 
to  vote  at  the  primaries.  If  such  a  rule  were  prescribed,  then  on 
proof  of  the  removal  of  an  elector  from  the  residence  from  which 
he  enrolled  and  proof  that  the  records  for  changes  of  address  kept 
by  the  custodians  of  the  enrollment  books  did  not  show  a  removal  to 
a  place  within  the  same  district,  or  if  they  did  that  the  elector  did 
not  reside  there,  the  name  might  be  stricken  from  the  enrollment 
book  with  entire  safety.  This  would  not  only  be  practical  but  it 
would  be  readily  understood  and  no  injustice  could  result  because, 
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except  as  to  matters  entirely  within  tlie  control  of  the  enrolled  elec- 
tor, the  inquiry  would  be  confined  to  the  question  as  to  wliether  lie 
had  removed  from  the  address  from  which  he  had  enrolled  or  to 
which  he  had  removed  and  given  the  statutory  notice.  There-may 
also  be  other  practical  rules  that  might  be  enacted  wiiicli  could 
readily  be  bronglit  to  the  attention  of  all  electors  so  that  the  rights 
of  no  one  would  be  prejudiced  and  so  that  the  perpetration  of  frauds, 
which  it  was  the  design  of  the  Legislature  to  prevent,  should  be  mini- 
mized, if  not  rendered  impossible.  However,  these  are  questions  for 
the  Legislature  and  not  for  the  courts.  It  remains  witli  the  court  to 
interpret  tlie  law  as  enacted.  The  Legislature  in  the  case  of  a  change 
of  residence  by  an  enrolled  elector  has  authorized  and  required  action 
by  the  courts  only  in  case  oi  proof  consisting  of  satisfdctory  evidence 
that  the  elector  has  not  only  removed  from  the  address  from,  which 
he  registered^  hut  from  tlie  electiofi  district  as  well.  This  question 
must  be  decided  the  same  as  are  other  questions  presented  for  deci- 
sion by  the  courts.  A  provisional  remedy  would  not  be  granted 
upon  such  proof  of  the  essential  facts  as  was  made  in  this  ease.  The 
rule  is  that  where  it  is  apparent  that  the  afliant  is  in  position  to  have 
parsonal  knowledge  of  the  facts,  his  positive  affidavit  will  be  accepted, 
but  that  where  it  is  not  apparent  that  he  is  in  position  to  have  per- 
sonal knowledge  of  the  facts,  his  positive  affidavit  will  be  treated  as 
a  legal  conclusion  or  a  conclusion  of  fact  not  warranted  by  the  facts 
presented,  and  will  be  deemed  insufficient  unless  the  facts  show- 
ing his  knowledge  are  set  forth  to  sustain  the  conclusion.  If 
the  afHdivit  were  made  by  the  lessee  and  occupant  of  a  house 
or  by  the  janitor  of  a  building  or  proprietor  of  a  rooming  or  board- 
ing house,  it  is  manifest  that  he  would  be  in  a  position  to  know 
whether  the  enrolled  elector  had  removed,  and  it  might  be  pre^ 
suined  that  he  would  be  in  a  position  to  know  that  the  enrolled 
elector  had  removed  from  tlie  district,  even  though  he  might  not 
know  the  new  address  without  the  district ;  but  where  the  affidavit 
is  merely  made  by  one  of  many  occupants  of  a  tenement,  or  as 
here,  by  an  occupant  of  a  house  or  tenement  in  the  vicinity,  it  is 
neither  manifest  nor  apparent  that  the  affiant  would  hnve  positive 
knowledge  of  the  fact  either  of  the  removal  of  the  elector  from 
the  address  from  which  he  enrolled,  or  from  the  election  district, 
and  we  cannot  and  should  not  hold,  in  the  present  state  of  the 
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statutory  law  on  the  Bubject,  that  it  is  the  mandatory  duty  of  the 
Special  Term  on  such  affidavits  and  proof  to  strike  the  name  of  the 
enrolled  elector  from  the  enrollment  book. 
It  follows  that  the  order  should  be  affirmed. 

Patterson,  P.  J.,  concurred;  Clarke  and  Inoraham,  JJ., 
dissented. 

Soott,  J.  (concurring) : 

I  agree  that  the  order  should  be  affirmed.  The  evidence  that  the 
elector  had  removed  out  of  the  election  district  was  entirely  influf- 
ficient  and  inconclusive.  The  most  that  was  shown  was  that  lie 
had  moved  out  of  the  house  in  which  he  had  formerly  resfded,  bat 
this  fact,  in  the  more  crowded  section  of  tlie  city,  raises  no  pre- 
sumption that  the  elector  has  moved  out  of  the  district.  The  state- 
ment of  the  affiant  that  the  elector  no  longer  resided  in  the  district 
was  valueless  and  was  properly  disregarded,  because  he  failed  to 
show  that  he  had  any  knowledge  on  the  subject. 

Clarke,  J.  (dissenting) : 

For  the  reasons  stated  in  the  opinion  handed  down  herewith 
in  Matter  of  O^Brien  (117  App.  Div.  628),  the  order  appealed  from 
herein  should  be  reversed  and  the  application  granted. 

Ingraham,  J.,  concurred. 

Order  affirmed.     Order  filed. 


In  the  Matter  of  the  Application  for  an  Order  to  Strike  from  the 
Enrollment  Book  of  the  Sixteenth  Election  District  of  the  First 
Assembly  District  in  the  County  of  New  York  the  Name  of 
James  O'Brien. 

DoMiNicK  Dalessandro,  Appellant;  John  R.  Vooehis  and 
Others,  Commissioners  of  the  Board  of  Elections  of  the  City  of 
New  York,  Respondents.* 

First  Department,  February  15,  1907. 
Appeal  by  the  applicant,  Doniiniek  Dalessandro,  from  an  order 

of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 

♦See  Matter  of  Titus  {ante,  p.  621).— [Rep. 
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entered  iu  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
23d  daj'  of  November,  1906,  denying  the  appellant's  application  to 
strike  the  name  of  James  O'Brien  from  tiie  enrollment  book  of  the 
sixteenth  election  district'^f  the  first  Assembly  district  in  the  county 
of  New  York. 

James  H.  Hickey^  for  the  appellant. 

Theodore  Connolyy  for  the  respondents. 

Lauohlin,  J. : 

In  this  case  the  affidavit  which  asserts  the  facts  positively  shows 
that  the  elector  wliose  name  it  is  sought  to  strike  from  the  enroll- 
ment book,  enrolled  from  No.  9  Mulberry  street,  and  that  the  affiant 
resides  at  that  number,  but  it  does  not  show  whether  it  is  a  private 
house  or  boarding  house  or  a  tenement,  or  whether  the  affiant  is 
the  janitor,  lessee  or  proprietor,  or  that  he  is  in  a  position  to  know 
the  facts.  We  are  of  opinion  that  the  rule  laid  down  in  the  opinion 
in  Matter  of  Titles  (117  App.  Div.  621),  argued  and  decided  here- 
with, should  be  applied  here,  and  that  the  order  should  be  affirmed 
upon  the  authority  of  the  decision  in  that  matter. 

Patterson,  P.  J.,  concurred ;  Clabke  and  Ingbaham,  J., 
dissented. 

SooTT,  J.  (concurring) : 

For  the  reasons  stated  in  Matter  of  Titus  I  concur  in  result. 

Clarke,  J.  (dissenting) : 

Although  for  many  yeara  the  conduct  of  the  general  elections 
had  l>een  minutely  prescribed  by  law,  prior  to  1898  the  internal 
affairs  of  political  parties,  the  conduct  of  primary  elections,  the 
qualifications  of  voters  thereat,  the  election  and  appointment  of  gov- 
erning committees,  district,  city,  congressional,  county  and  State,  and 
the  composition  and  conduct  of  political  conventions  were  governed 
by  party  rules  and  customs  and  had  not  been  put  under  control  of 
statutory  enactment.  It  is  a  matter  of  local  political  history  that  in 
consequence  of  this  untrammelled  party  government,  widespread 
discontent  had  caused  agitation  looking  towards  legislative  inter- 
vention. The  complaints  were  based  upon  the  fact  that  as  an  offi- 
cial ballot  had  been  provided  by  the  State^  which  alone  conld  bo 
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Toted  at  the  election,  and  upon  which  alone  could  be  placed  the 
names  of  candidates  regularly  nominated  by  the  party  conventions, 
except  througli  the  cumbersome  and  expensive  machinery  of  inde- 
pendent nominations  requiring  a  large  number  of  nominators  whose 
nominee  was  deprived  of  whatever  benefit  was  to  be  gained  from 
regular  party  candidacy,  that  the  control  of  conventions  was  of  the 
utmost  importance.  The  party  authorities  had  complete  control  of 
the  party  rolls.  They  could  determine  who  should  be  admitted  to 
the  primaries  and  who  kept  out.  There  was  thus  concentrated  in  a 
few  hands  the  important  machinery  of  nomination  for  public  office 
without  fair  submission  to  the  will  of  the  majority  of  the  party 
voters.  As  a  result  of  such  agitation,  the  Legislature,  by  chapter 
179  of  the  Laws  of  1898,  passed  the  first  general  law  governing  pri- 
mary elections.  It  is  entitled:  "An  act  in  relation  to  enrollment 
for  political  parties,  primary  elections,  conventions  and  political 
committees." 

The  general  scheme  of  the  act,  so  far  as  enrollment  was  con- 
cerned, was  to  give  every  one  an  oppoi-tunity  to  enroll  as  a  member 
of  a  party  at  the  time  that  he  registered  as  a  voter  for  the  general 
elections,  on  an  official  roll  kept  in  the  city  of  New  York  by  the 
board  of  elections,  and  to  provide  that  the  right  of  a  duly  qualified 
voter  to  enroll  should  depend  solely  upon  his  own  will,  subject  to 
challenge  at  the  time  of  the  enrollment,  the  questions  submitted 
upon  the  challenge  being  prescribed  in  this  act  as  follows :  "  Are 
you  in  general  sympathy  with  the  principles  of  the  (naming  it) 
party  ? "  "  Do  you  declare  that  you  have  not  enrolled  with,  or 
participated  in  the  primary  elections  or  conventions  of,  any  other 
party  since  the  first  day  of  last  year?"  "  Is  it  your  intention  to 
support  generally  at  the  next  general  election.  State  or  National, 
the  nominees  of  the  (naming  it)  party  for  State  or  National  offices  ?  ^ 
This  act  provided  for  a  special  enrollment  during  the  month  of 
Doceml)3r,  following  the  registration,  by  which  a  voter  who  had 
not  enrolled  could,  by  filing  with  the  board  of  elections  a  state- 
ment embodying  the  necessary  declaration  as  to  his  party  sympathies 
and  intentions,  be  placed  upon  the  roll  if  registered  as  a  voter.  It 
also  provided  that  if,  after  enrollment,  he  should  move  into  another 
election  district  between  the  first  day  of  February  and  the  thirtieth 
day  before  the  annual  primary  day,  except  as  therein  provided, 

Digitized  by  LjOOQ IC 


MArrKR  OF  O'Brien.  631 


App.  Div.]  First  Department,  February,  1907. 


upon  filing  aii  acknowledged  statement  of  his  change  of  residence, 
he  conld  be  transferred  upon  said  rolls  to  the  new  district.  It 
further  provided  that  the  party  rolls  so  made  up  should  go  into 
effect  on  the  first  day  of  January  following  the  days  of  registration 
and,  with  any  additions  or  changes  made  as  therein  provided,  remain 
in  force  until  the  first  day  of  the  following  January,  and  it  provided 
for  official  primary  elections  presided  over  by  the  inspectors  of  elec- 
tion belonging  to  the  particular  party  at  which  the  duly  enrolled- 
party  voters,  and  only  those  enrolled,  could  vote,  and  the  machinery 
of  such  primary  election  was  conformed  to  that  provided  for  the 
general  elections  in  the  way  of  poll  lists,  watchers,  canvassers,  etc. 

This  act  was  amended  by  chapter  111  of  the  Laws  of  1903.  The 
provisions  allowing  a  special  enrollment,  or  of  a  voter  coming  of  age 
after  the  last  preceding  general  election,  or  allowing,  when  a  voter 
had  moved  from  one  election  district  into  another,  a  transfer  to  a 
a  new  district,  \vere  repealed  as  to  cities  containing  a  population  of 
1,000,000  or  over,  and  it  was  expressly  provided  that  "  In  such  cities 
no  elector  shall  be  permitted  to  enroll  as  a  member  of  a  party  except 
at  one  of  the  four  regular  meetings  for  registration." 

Experience  had  demonstrated,  as  is  usually  the  case  in  regard  to 
novel  remedial  legislation  intended  to  apply  to  existing  conditions, 
that  evils  imanticipated  had  grown  up  thereunder.  That  theoppor- 
tnnity  given  for  special  or  supplemental  enrollment  and  for  change 
of  enrollment  consequent  upon  change  of  residence  had  not  worked 
well.  The  individual's  right  to  participate  in  his  party  government, 
therefore,  was  by  this  act  of  1903  fixed  as  of  the  regular  registration 
days  for  the  regular  general  election,  and  the  roll  as  so  fixed  lasted 
for  the  ensuing  political  year  and  no  one  could  be  added  thereto 
during  said  year. 

But  the  roll  so  made  permanent  in  its  turn  gave  opportunity  for 
political  manipulation  and  actual  fraud.  A  roll  made  up  in  October 
of  one  year  was  to  be  used  as  the  basis  of  the  rights  of  the  voters  to 
participate  in  the  primary  election  of  September  of  the  next  year. 
The  names  once  upon  those  rolls  remained  there  whether  the  men 
whom  the  names  represented  were  dead  or  alive  or  had  removed 
from  their  election  district  or  even  from  the  State.  It  is  a  fact  so 
well  known  that  meml>ers  of  a  court  residing  in  this  city  may  take 
judicial   notice  of   it,  that  a  large   portion  of   our   population  is 
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extremely  migratory  in  its  habits.  This  condition  was  tbeii  pre- 
sented :  In  districts  of  the  city  where  a  lively  contest  was  proceed- 
ing for  the  control  of  the  party  machinery,  which  meant  in  many 
instances  the  ultimate  choice  of  public  ofiicials,  a  fixed  roll  was  in 
existence  upon  which  were  the  names  of  many  men  not  representing 
legal  voters,  men  who  had  either  died  or  i*emoved  since  the  r^i&tra- 
tion  day,  eleven  months  before.  Experience  has  demonstrated  in 
our  local  history  that  the  opportunity  afforded  by  such  a  state  of 
affairs  will  be  seized  upon  by  ambitious  and  unscrupulous  men,  and 
that  the  names  upon  the  list  will  be  utilized  to  get  votes  in  the  box, 
whether  the  men  putting  them  in  the  box  are  entitled  to  put  them 
in  or  not.  Fraudulent  impersonation  and  ballot-box  stuffing  have 
occurred.  The  public  prints  have  reported  such  contests  and  tiie 
courts  have  had  to  do  with  some  of  the  results  thereof. 

Whereupon  the  Legislature  attempted  to  remedy  this  evil.  No 
one  can  examine  carefully  and  thoughtfully  the  acts  of  the  Legislature 
from  year  to  year,  touching  the  elections  in  this  great  city,  without 
\ye\ug  impressed  by  the  constant  effort  to  insure  an  honest  election 
and  a  fair  count.  The  ingenuity  of  the  evaders  of  the  laws  passed 
witli  the  purpose  of  procuring  such  a  result  is  illustrated  by  the 
successive  acts  attempting  to  meet  the  new  devices  of  the  election 
rogues  as  they  come  to  light. 

In  order  to  meet  this  evil  of  a  fixed  oflicial  legalized  primary 
roll  made  one  year,  to  be  voted  upon  the  next,  to  be  upon  which, 
alone,  permits  a  person  to  exercise  a  right  of  primary  franchise,  and 
which  during  such  lapse  of  time  becomes  not  a  correct  roll,  but  a 
roll  containing  numbers  of  names  which  cannot  be  lawfully  voted 
upon,  but  which  nevertheless  are  used  to  control  the  political  affairs 
of  the  party,  the  Legislature  passed  chapter  350  of  the  Laws  of 
1904  (adding  to  Primary  Election  Law,  §  3,  subd.  11),  applicable 
only  to  cities  containing  a  population  of  1,000,000  or  over,  and 
provided  as  follows:  "If  any  statement  in  the  declaration  of 
any  person,  on  the  evidence  of  which  his  name  was  enrolled 
in  the  original  enrollment  book  for  any  election  district  by  tlje 
custodian  of  primary  records,  or  if  any  entry  opposite  the  name 
of  any  person  in  such  enrollment  book  is  false,  or  if  any  person 
enrolled  in  such  enrollment  book  has  died,  or  has  removed  from  or 
no   longer   resides   in   such   election    district,   any   elector  of  the 
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asBeinbly  district  iii  which  such  election  district  is  located  (provided 
snch  elector  is  himself  duly  enrolled  with  the  same  political  partj 
with  which  the  person,  as  to  whom  the  application  is  made,  was 
enrolled)  may  present  proof  thereof  by  affidavit  to  the  Supreme 
Court,  or  to  any  jnstice  thereof,  in  the  judicial  district  in  which 
such  election  district  is  located,  or  to  a  county  judge  of  the  county 
in  which  snch  election  district  is  located.  And  thereupon  such  court, 
justice  or  judge  shall  make  an  order  requiring  the  person  against 
or  as  to  whom  the  proceeding  is  instituted,  unless  he  is  shown  to 
have  died  as  hereinafter  provided,  to  show  cause  before  such  court, 
jnstice  or  judge,  at  a  time  and  place  specified  in  such  order,  why 
hia  name  should  not  be  stricken  from  snch  enrollment  book.  Such 
order  shall  be  returnable  on  a  day  at  least  ten  days  before  a  primary 
election,  and  a  copy  thereof  shall  be  served  on  the  person  against 
whom  the  proceeding  is  instituted,  and  on  the  custodian  of  pri- 
mary records  at  least  forty-eight  hours  before  the  return  thereof, 
either  personally  or  by  depositing  the  same  in  the  postofiice  of  the 
city  in  which  such  election  district  is  located,  in  a  postpaid  wrapper 
or  envelope  addressed  to  the  custodian  of  primary  records  at  his 
office,  and  to  such  person  by  his  name  at  his  present  address,  if 
known,  and  otherwise  at  the  address  which  appears  in  the  enroll- 
ment book  for  such  election  district.  If  the  person  as  to  whose 
name  the  application  is  made  is  claimed  to  be  dead,  the  order  to 
show  cause  hereinabove  provided  for  shall  bo  directed  to  the  custo- 
dian of  primary  records,  and  service  thereof  need  only  be  made 
upon  such  custodian  of  primary  records,  such  service  to  be  made  in 
the  manner  heretofore  in  this  subdivision  specified ;  but  an  order 
requiring  the  custodian  of  primary  records  to  show  cause  why  the 
name  of  a  person  claimed  to  be  dead  should  not  be  stricken  from 
the  enrollment  book  shall  not  be  made  unless  the  affidavit  presented 
to  the  court,  justice  or  judge  by  the  elector  instituting  the  proceed- 
ing shall  state  that  such  elector  has  personal  knowledge  of  the  death 
uf  the  person  with  respect  to  whose  name  the  application  is  made 
and  unless  such  affidavit  is  substantiated  either  by  a  certificate  of 
the  health  department,  or  by  other  competent  evidence  of  such  death. 
The  custodian  of  primary  records  shall  produce  before  the  court, 
justice  or  judge,  the  original  enrollment  declaration  subscribed  by 
the  person   against  or  as  to  whom  the  proceeding   is  instituted. 
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The  court,  justice  or  judge  shall  hear  the  persons  interested,  and 
if  it  appears  by  sufficient  evidence  that  any  statement  in  the  declara- 
tion of  the  person  against  whom  the  proceeding  is  instituted,  on  the 
evidence  of  which  he  was  enrolled  by  the  custodian  of  primary  rec- 
ords, or  any  statement  opposite  his  name  in  the  original  enrollment 
book,  is  false,  or  that  such  person  is  dead  or  has  removed  from  or 
no  longer  resides  in  the  election  district  for  which  he  is  enrolled, 
shall  order  tlie  name  of  such  person  stricken  from  the  enrollment 
book,  except  as  hereinafter  provided.  If  at  such  hearing  the  person 
against  whom  the  proceeding  is  instituted  shall  produce  evidence 
tiiat  the  custodian  of  primary  recocds  has  incorrectly  copied  into  the 
enrollment  book  the  data  contained  in  the  declaration  of  such  per- 
son, and-  that  if  correctly  copied  such  person  w-ould  be  entitled  to 
be  enrolled  in  such  election  district,  such  order  instead  of  requiring 
his  name  to  be  stricken  from  the  enrollment  book,  shall  require  the 
correction  of  the  enrollment  book  in  accordance  with  such  evidence. 
In  either  case  the  order  shall  require  the  custodian  of  primary  rec- 
ords to  strike  such  name  from  the  enrollment  book,  or  to  otherwise 
correct  such  enrollment  book  in  accordance  with  such  order.  Upon 
the  correction  of  such  enrollment  book  in  accordance  with  such  order, 
the  custodian  of  primary  records  shall  certify  such  correction  to  the 
chairman  of  the  general  committee  of  each  party  to  whom  a  dupli- 
cate set  of  enrollment  books  has  been  delivered  in  pursuance  of  sub- 
division seven  of  this  section."  This  was  a  remedy  provided  to 
purge  the  roll. 

Under  the  provisions  of  said  act,  the  applicant  herein  submitted 
his  verified  application  setting  forth  that  he  was  a  citizen  of  the 
United  States,  of  full  age,  a  resident  of  the  first  Assembly  district  in 
the  county  of  New  York  and  that  he  was  a  duly  qualified  elector  and 
an  enrolled  Republican  in  said  Assembly  district;  that  the  name  of 
James  O'Brien  appeared  on  the  enrollment  book  of  the  sixteenth 
election  district  of  the  first  Assembly  district  as  one  of  the  electors 
enrolled  with  the  Republican  party  of  the  district  and  as  there  enti- 
tled to  vote  at  the  next  primary  election,  and  '*  on  information  and 
belief  the  said  elector  is  not  qualified  or  entitled  to  vote  in  said  elec- 
tion district  at  the  next  primary  election,  the  election  for  which 
said  enrollment  was  made,  for  the  following  reasons,  to  wit:  Said 
elector  is  enrolled  upon  the  said  enrollment  book  as  residing  at  Ifa 
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Section  district  and   said  elector  liae 
des  at  said  address  nor  in  said  elec- 
i  as  aforesaid."     This  application 
vit  of  one  Capone,  who  deposed:  "I 
otreet  in  the  Borough  of  Manhattan,  city 
i'ork,   in   the  16th  Election  District  of  the 
strict,  in  the  County  of  New  York.      The   above- 
^r,  James  O'Brien,  has  removed  from  No.  9  Mulberry 
id  does  not  now  reside  there,  nor  in  said  election  district. 
|)re8ent  address  is  unknown."     Upon  such  papers,  tlie  court  at 
Speoial  Terra  issued  an  order  to  show  cause  addressed  to  the  com- 
missioners of  the  board  of  elections  as  custodians  of  primary  records 
and  James  O'Brien,  why  an  order  should  not  be  made  directing  the 
said  custodians  to  strike  the  name  of  said  O'Brien  from  the  enroll- 
ment book.     This  order,  together  with  the  affidavits  and  proposed 
final   order  were  served  on  James  O'Brien  by  inclosing   a   true 
copy  thereof  in  a  postpaid  envelope  addressed  to  him  at  his  address 
appearing  upon  said  enrollment  book  in  the  manner  provided  by  the 
said  law,  and  also  upon  the  commissioners  of  the  board  of  elections. 
Upon  the  return  day  the  said  O'Brien  did  not  appear.     The  com- 
missioners of  the  board  of  elections  appeared  by  the  corporation 
counsel  and  opposed  the  application.     The  learned  court  at  Special 
Term  denied  the  application  and  the  applicant  appeals.     The  com- 
missioners of  the  board  of  elections  represented  by  the  corporation 
counsel  alone  appears  as  respondent  in  this  court. 

The  functions  of  that  board  are  purely  ministerial  in  the  premises. 
It  was  claimed  in  the  court  below,  and  is  urged  here,  that  the  papers 
upon  which  the  application  was  asked  failed  to  provide  tliat  "suffi- 
cient evidence"  required  by  the  law  to  authorize  the  striking  of  the 
name  from  the  roll.     In  other  words,  that  a  positive  affidavit  by  a 
person  residing  in  the  same  house  given  as  the  address  of  the  person 
proceeded  against,  that  "  the  above-named  elector,  James  O'Brien, 
lias  removed  from  No.  9  Mulberry  Street  and  does  not  now  reside 
there,  nor  in  said  election  district,''  is  destroyed  by  the  further 
phrase,  "His  present  address  is  unknown,"  and  that  the  tender 
regard  of  the  court  for  the  rights  of  the  voter  will  not  permit  it  to 
order  liis  name  stricken  from  the  primary  roll  made  up  eleven  months 
before,  notwitiistandinp  a  resident  of  the  same  liouse  swears  that  he 
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no  longer  resides  there  and  lias  moved  from  the  election  district; 
although  said  voter  puts  in  no  appearance,  although  tlie  papers  in  a 
secure  and  postpaid  envelope  sent  to  the  address  given,  elicited  no 
response,  because  the  affiant  states  what  is  presumed  to  be  the  trntli, 
as  he  swears  to  it,  that  he  does  not  know  what  his  present  address  i& 

It  seems  to  me  that  any  such  rule  destroys  the  law.  The  very 
purpose  of  tlie  act  is  to  meet  the  exigencies  of  the  crowded  and 
migratory  population  of  the  city  of  New  York.  It  is  to  reach  peo- 
ple who  have  the  apparent  right  to  vote  and  who  have  moved  since 
they  enrolled,  and  who  liave  gone  no  one  knows  where.  It  seems 
to  me  that  enough  was  submitted  to  make  out  a  prima  fa4^ie  case 
and  that  where  no  one  appears  to  complain  of  a  proposed  or  acconi- 
plished  invasion  of  his  rights  of  primary  franchise,  the  court  ought 
not,  upon  the  opposition  of  a  mere  ministerial  body,  to  indulge  in 
such  an  over-refined  analysis  of  the  papers  as  in  effect  to  judicially 
repeal  a  proper  law  passed  by  the  Legislature  to  meet  and  remedy 
a  known  evil. 

This  court,  in  Matter  of  Morgan^  In  re  RoUe  (114:  App.  Div. 
45),  upheld  chapter  675  of  the  Laws  of  1905  (anjdg.  Election  Law 
[Laws  of  1896,  chap.  909],  §  31),  which  provided  for  the  striking  of 
an  elector's  name  from  the  registration  list  for  a  general  election 
upon  the  affidavit  by  the  State  Superintendent  of  Elections  or  any 
of  his  deputies,  when  duly  directed,  that  he  had  interrogated  an 
inmate,  house-dweller,  keeper,  care-taker,  owner,  proprietor  or  land, 
lord  thereof  as  to  said  elector's  residence  therein,  and  that  the  said 
affiant  was  informed  by  one  or  more  of  said  persons  (naming  them) 
that  they  were  acquainted  with  and  knew  the  persons  residing 
therein  and  that  the  elector  did  not  reside  in  said  premises  thirty 
days  before  election,  and  made  said  affidavit  presumptive  evidence 
upon  which  an  order  could  be  made  striking  the  name  from  the  list 

In  that  case,  an  affidavit  upon  information  of  an  inmate,  etc.,  was 
held  to  be  sufficient  to  authorize  an  order  to  deprive  the  registered 
elector  of  liis  right  to  vote  at  a  general  election.  In  this  case  we 
have  the  positive  affidavit  of  an  inmate  of  the  house  that  the 
enrolled  elector  has  moved  and  does  not  reside  in  the  election  dis- 
trict. In  my  opinion,  that  is  enough,  considering  the  conditions 
that  exist,  the  history  of  the  Primary  Election  Law  and  the  evils 
aimed  at,  to  warrant  the  court,  in  the  absence  of  any  countervailing 
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BQ^estion  of  the  right  of  the  person  proceeded  against  to  remain 
on  the  roll,  to  remove  him  from  it. 

Although  the  election  has  long  since  passed,  we  have  treated  this 
case  as  other  election  cases  have  been  treated,  as  a  matter  of  snch 
general  interest  and  importance  that  it  ought  to  be  passed  upon. 

For  the  foregoing  reasons  the  order  appealed  from  should  be 
reversed  and  tlie  application  granted. 

Inoraham,  J.,  concurred. 

Order  affirmed.     Order  filed. 


In  tlie  Matter  of  the  Application  for  an  Order  to  Strike  from  the 
Enrollment  Book  of  the  Twentj-seventh  Election  District  of  the 
Twenty-fifth  Assembly  District  in  the  County  of  New  York  the 
name  of  John  McGuire. 

Landon  T.  Davies,  Appellant;  John  R.  Voorhis  and  Others, 
Commissioners  of  the  Board  of  Elections  of  the  City  of  New 
York,  Respondents,* 

First  Department,  February  15,  1907. 

Appbal  by  the  applicant,  Landon  T.  Davies,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of.  the  clerk  of  the  county  of  New  York  on  tlie 
23d  day  of  November,  1906,  denying  the  appellant's  application  to 
strike  the  n\me  of  John  McGuire  from  the  enrollment  book  of  the 
twenty-seventh  election  district  of  the  twenty-fifth  Assembly  district 
in  the  county  of  New  York. 

Jairnes  H,  Rickey^  for  the  appellant. 

Theodore  Connoly^  for  the  respondents. 

Lauohlin,  J.  : 

Tlie  material  facts  presented  by  this  record  differ  from  those  pre- 
ented  in  tlie  Matter  of  Titus  (117  App.  Div.  621),  argued  and 
decided  herewith,  only  in  that  the  affiant,  who  asserts  the  facts 
positively,  resided  next  door  on  the  same  avenue  to  the  number 

♦See  Matter  of  Titus  (ante,  p.  621).— [Rep. 
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from  which  the  elector  enrolled,  and  consequently  the  opinion  in 
that  ii^atter  is  decisive  of  this  appeal. 

It  follows  that  the  order  should  be  affirmed  upon  the  authority  of 
the  opinion  in  Matter  of  Titles. 

Patterson,  P.  J.,  concurred;  Clarke  and  Ingraham,  JJ^ 
dissented. 

SooTT,  J.  (concurring) : 

For  the  reasons  stated  in  Matter  of  Titus^  I  concur  in  result 

Clarke,  J.  (dissenting) : 

For  tlie  reasons  stated  in  the  opinion  handed  down  herewith  in 
Matter  of  O^Brien  (117  App.  Div.  628),  the  order  appealed  from 
herein  should  be  reversed  and  the  application  granted. 

Inqraham,  J.,  concurred. 
Order  affirmed.     Order  tiled. 


Edwin  D.  Hawley,  Respondent,  v.  Cassius  M.  Wicker,  Appellant. 

First  Department,  February  15,  1907. 

Sale  of  stock  induced  by  misrepresentation  —  iSeusts  raising  question  for 

jury. 

The  maker  of  a  promissory  note  given  in  part  pa^'ment  of  stock  defended  upon 
the  ground  that  the  purchase  was  induced  by  fraudulent  representations  bj 
the  plaintiff  with  respect  to  the  value  of  the  assets  and  stock  of  the  corpon- 
tion.  On  the  trial  it  appeared  tliat  the  parties  had  been  friends  for  manyyetn 
and  tliat  the  plaintiff  was  director,  president  and  member  of  the  execatiTe 
committee  of  the  corporation,  which  was  a  trust  company,  and  was  familiar 
with  its  assets  and  financial  condition;  that  the  defendant  who  purchased  tbe 
stock  from  the  plaintiff  was  an  engineer  and  had  no  knowledge  orioforma- 
tion  respecting  the  financial  condition  of  the  corporation  except  as  imparted  bj 
the  plaintiff.  It  was  shown  that  the  defendant  told  the  plaintiff  that  be 
intended  to  invest  money  in  other  stock  and  that  the  plaintiff  urged  the 
defendant  to  buy  instead  tjie  stock  of  the  trust  company  owned  by  biro,  at  the 
time  representing  that  the  purplus  of  the  company  was  in  tact,  that  its  secun- 
ties  were  good  for  their  face  value,  that  no  loss  from  unfortunate  irivcstmeots 
would  use  up  the  surplus  and  that  another  finnncier  was  trying  to  buy  the 
stock;  that  the  plaintiff  after  selling  the  stock  to  the  defendant  resigned  as  an 
officer  of  the  company;  thrit  the  aforc^said  representations  proved  to  be  false: 
that  the  defendant  could  have  purchased  the  stock  at  a  lower  value  in  tbe  open 
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market,  and  that  the  corporation  went  into  the  hands  of  a  receiver  'with  the 

loss  of  its  entire  surplus  and  undivided  profits  and  the  impairment  of  its  stock 

to  half  the  face  value. 
On  all  the  evidence, 
Held,  tliat  the  representations  by  the  plaintiff  could  not,  as  a  matter  of  law,  bt 

said  to  be  mere  expressions  of  opinion,  but  raised  a  question  for  the  jury,  and 

the  direction  of  a  verdict  for  the  plaintiff  was  error. 

Appeal  by  the  defendant,  Cassins  M.  Wicker,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  29th  day  of  June, 
1906,  upon  tlie  verdict  of  a  jury  rendered  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  5th  day  of  July,  1906,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Anson  M,  Beardy  for  the  appellant. 

Arnold  Z.  Davis^  for  the  respondent. 

Laughun,  J. : 

On  the  12th  day  of  July,  1904,  the  plaintiff  sold  and  delivered  to 
the  defendant  113  shares  of  the  capital  8to6k  of  the  Merchants' 
Trust  Company,  a  domestic  banking  corporation,  for  $25,000, 
being  a  little  more  than  $220  per  share,  the  par  value  of  each 
share  being  $100.  The  defendant  paid  to  the  plaintiff  the  sum 
of  $22,600  on  account  ot  the  purchase  price  of  the  stock  and  gave 
a  promissory  note  for  $2,400,  the  balance.  The  action  is  brought 
to  recover  on  the  note,  which  was  not  paid.  The  defendant  admit- 
ted making  the  note,  but  alleged  that  it  was  given  in  part  payment 
for  the  stock,  the  purchase  of  which  was  induced  by  fraudulent 
representations  made  by  the  plaintiff  with  respect  to  the  value  of 
the  assets  of  the  corporation  and  of  the  stock,  and  interposed  a  coun- 
terclaim to.  recover  the  cash  payment  upon  the  same  theory.  At 
the  close  of  the  evidence  the  court  dismissed  the  counterclaim  and 
directed  a  verdict  in  favor  of  the  plaintiff  on  the  note.  Counsel 
for  the  defendant  duly  excepted  and  requested  to  go  to  the  jury 
upon  the  evidence,  which  he  claimed  tended  to  establish  the  defense 
of  fraud  in  the  sale  of  the  stock.  The  plaintiff  and  the  defendant 
had  been  personal  f  rjends  for  nearly  twenty-five  years.  At  the  time 
of   the  sale  of  the  stock  the  plaintiff'  was  a  director,  the  president 
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and  a  member  of  the  executive  committee  of  the  Merchaiite'  Tniet 
Company,  and  had  been  for  more  than  a  year.  The  evidence  tends 
to  show  that  he  was  entirely  ffimiliar  with  the  nature  of  the  assets 
of  the  company  and  with  its  financial  condition.  The  company  bad 
invested  in  bonds  of  the  Hudson  Valley  Kailroad  Company,  or  laA 
loaned  that  company  to  a  considerable  extent.  The  defendant  was 
an  engineer  and  had  been  employed  in  connection  with  the  Hudson 
Valley  Railroad  Company,  and  was  familiar  with  its  financial  con- 
dition, but  he  had  no  knowledge  or  information  with  respect  to  the 
financial  condition  of  the  Merchants'  Trust  Company  or  the  value 
of  any  of  the  other  assets,  excepting  the  information  imparted  to 
him  by  the  plaintiff  and  knowledge  that  it  was  having  some  diffi- 
culty with  the  State  Superintendent  of  Banks.  According  to  the 
testimony  of  the  defendant,^  he  contemplated  investing  some  money 
in  the  Steel  Car  Company,  and  consulted  the  plaintiff  with  respect 
thereto,  whereupon  the  plaintiff  suggested  that  the  defendant  buy 
his  Merchants'  Trust  Company  stock  instead,  and  represented  in 
substance,  among  other  things,  that  the  company  had  had  triak  and 
tribulations  owing  to  the  "  Richmond  properties,"  which  it  had  held 
and  which  had  subjected  it  to  criticism  and  lowered  the  market 
value  of  its  stock,  but  that  it  had  disposed  of  these  properties, 
"except  a  little,"  to  Frank  Gould,  which  would  make  the  balance 
of  that  property  held  by  the  company  valuable ;  that  the  stock  and 
surplus  of  the  company  had  not  been  infringed  upon  and  it  was  all 
intact;  that  all  the  securities  held  by  the  company,  "outside  of 
possibly  the  Hudson  Valley,  which  was  still  in  some  trouble,"  were 
"  good  and  worth  their  face  value ;  all  worth  their  real  value ; "  that 
they  were  worth  the  book  value,  and  that  no  loss  upon  the  Hudson  Val- 
ley securities  would  use  up  the  surplus ;  that  Mr.  Greorge  W.  Young, 
either  for  himself  personally  or  for  the  United  States  Mortgage 
and  Trust  Company,  of  which  he  was  president,  was  very  anxious 
to  buy  the  plaintiff's  stock,  but  that  plaintiff  preferred  to  sell  it  to 
defendant,  and  that  the  plaintiff,  on  being  requested  so  to  do,  refused 
to  permit  an  inspection  or  examination  of  the  books  of  the  company, 
upon  the  ground  that  it  would  be  a  breach  of  trust,  and  that  he  would 
be  subject  to  criticism  for  thus  allowing  an  examination  of  the  books, 
which  would  show  the  valuable  information  he  had  as  to  the  financial 
condition  of  the  company,  with  a  view  to  selling  his  own  stock  at  a 
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profit  The  plaintiff  gave  the  defendant  a  statement,  issued  in  the 
usual  course  of  its  business  by  the  company  on  the  30th  day  of  June, 
1904,  showing  the  total  vahie  of  the  assets  as  carried  on  the  books 
of  the  company  on  that  day,  and  its  liabilities.  This  statement 
showed  that  the  capital  stock  was  $500,000  ;  that  the  surplus  was 
$1,000,000,  and  that  the  assets  equalled  the  liabilities,  including  the 
capital  stock  and  surplus  and  $201,166.99  undivided  profits.  The 
defendant  further  testified  that  he  could  have  obtained  the  stock  in 
the  market  for  $200  per  share,  but  that  he  paid  the  plaintiff  more 
because  he  was  a  friend,  and  being  an  officer  of  the  company  was 
in  a  position  to  know  the  facts  which  he  had  stated  to  the  defend- 
ant, all  of  which  defendant  believed  and  relied  upon.  He  was, 
doubtless,  influenced  also  by  the  plain tifTs  offer  to  liave  him  elected 
a  director  of  the  company.  After  selling  the  stock  to  the  defend- 
ant the  plaintiff  resigned  as  an  officer  and  director  of  the  company, 
and  the  defendant  was  elected  to  succeed  him  as  director,  and  was 
also  made  vice-president  of  the  company.  Within  three  days  there- 
after the  defendant  obtained  information  which  led  him  to  believe 
that  many  of  the  representations  made  to  him  by  the  plaintiff,  and 
upon  which  he  had  relied  in  purchasing  the  stock,  were  untrue,  and 
tendered  back  the  stock  and  demanded  the  consideration  paid, 
which  was  refused.  It  appears  that  during  many  months  prior  to 
the  sale  of  the  stock  the  plaintiff,  who  was  an  operator  on  Wall 
street  and  thoronghly  familiar  with  the  stock  market,  and  other 
officers  of  the  company  were  endeavoring,  under  pressure  from  the 
State  Superintendent  of  Banks,  to  sell  many  of  the  securities. 
held  by  it  other  than  the  Hudson  Valley  railroad  securities,  and 
that  no  market  could  be  found  therefor ;  that  long  prior  to  the 
sale  Mr.  Young,  with  a  view  to  purchasing  for  the  United  States 
Mortgage  and  Trust  Company,  had  obtained  leave  to  have  the  books 
of  the  Merchants'  Trust  Company  examined  by  an  expert,  and 
had  received  the  report ;  that  Mr,  Young  had  not  sought  the  pur- 
chaae  of  the  plaintiff's  stpck,  and  that  in  the  event  that  the  United 
States  Mortgage  and  Trust  Company  purchased  a  controlling  inter- 
est, the  plaintiff  intended  to  retain  his  stock,  and  that  lie  had  not, 
after  the  report  of  the  expert  was  made,  heard  from  Mr.  Young 
or  inquired  whether  his  plan  to  purchase  such  controlling  interest 
App.  Div.— Vol.  CXVII.        41 
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for  his  company  had  been  abandoned ;  that  in  tlie  month  of  Maj 
thereafter  the  Merchants'  Trust  Company  went  into  the  hands  of  a 
receiver,  and  its  assets  were  sold  by  the  receiver  during  the  suc- 
ceeding six  months  and  resulted  in  a  loss,  not  only  of  the  entire 
surplus  and  undivided  profits,  but  of  the  impairment  of  at  least 
one-half  the  face  value  of  the  capital  stock,  and  that  at  the 
time  the  company  went  into  the  hands  of  the  receiver  it  held  all  of 
the  securities  which  it  held  at  the  time  of  the  sale  of  the  stock  to 
the  defendant,  and  was  in  the  same  condition,  if  not  a  more  favorable 
condition,  owing  to  the  fact  that  there  was  then  a  market  for  many 
of  the  securities  for  which  none  had  previously  been  found.  The 
sale  of  the  assets  by  the  receiver  was  presumably  made  at  public 
auction  under  the  direction  of  the  court,  and  the  amount  realized 
thereon  was,  in  the  circumstances,  some  evidence  of  the  value  of 
the  assets  at  the  time  the  plaintiff  sold  the  stock  to  the  defendant 

It  is  contended  by  the  learned  counsel  for  the  respondent  that 
the  representations  made  by  the  plaintiff  with  respect  to  the  value 
of  the  assets  of  the  company  were  mere  expressions  of  opinion,  and 
that  they  were  true.  We  are  of  opinion,  however,  that  the  juiy 
would  have  been  justified  in  finding  that  they  were  intended  as 
statements  of  facts  of  which  the  plaintiff  had  personal  knowledge ; 
that  they  were  untrue  and  were  fraudulently  made  with  a  view  to 
inducing  the  defendant  to  purchase  the  stock  and  that  he  was 
induced  thereby  to  purchase  it.  It  can  neither  be  maintained  as 
matter  of  law  that  they  were  mere  expressions  of  opinion,  nor  that 
they  were  not  material  representations.  Moreover,  the  jury  would 
have  been  justified  in  finding  that  the  representation  concerning 
Mr.  Young,  who  was  a  prominerit  financier,  was  a  material  repre- 
sentation ;  that  it  was  false  and  that  it  was  one  of  the  inducements 
wliich  led  the  defendant  to  purchase  the  stock.  It  follows,  there- 
fore, that  the  court  erred  in  dismissing  the  counterclaira  and  direct- 
ing a  verdict  for  the  plaintiff. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Patterson,  P.  J.,  Inobaham,  Clarke  and  Scott,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  cost  to  appellant 
to  abide  event.     Order  filed. 


Digitized  by  LjOOQ IC 


pRiTz  V.  Jones.  643 


App.  Div.]  First  Department,  February,  1907. 

Benjamin  Pritz  and  Others,  Doing  Business  as  Copartners  under 
the  Firm  Name  of  Strauss,  Pritz  &  Co.,  Respondents,  v.  Patrick 
Jones  and  Others,  Appellants,  Impleaded  with  John  Belford, 
Defendant. 

First  Department,  February  15,  1907. 

I>ebtor  and  creditor — judgment  creditor's  action  to  set  aside  sale  of  per- 
sonalty—  right  of  insolvent  incompetent  to  pay  debts  —  pleading  — 
failure  to  show  transfer  in  fraud  of  creditors  —  when  judgment  creditor 
of  incompetent  may  rescind  sale  induced  by  fraud  —  restitution  in 
equity —  failure  to  show  sale  in  violation  of  chapter  569  of  the  Laws  of 
1904  —  practice — only  one  judgment  on  demurrer  authorized. 

The  complaint  in  a  judgment  creditor's  action  in  substance  alleged  that  one  B., 
the  judgment  debtor,  had  a  lease  of  a  saloon  with  a  right  of  renewal  from  year 
to  year  so  long  as  he  purchased  beer  from  one  D.,  who  was  owner  of  the  build- 
ing and  fixtures;  that  D.  required  6.  to  assume  a  fictitious  mortgage  on  the 
premises;  that  B.  was  mentally  disordered  by  drink  and  incompetent  intelli- 
gently to  transact  business  or  enter  into  contracts;  that  D.  notified  B.  he  must 
sell  out  and  vacate,  whereupon,  while  intoxicated,  he  sold  his  business  and 
good  will  for  $1,950  to  the  defendants  J.  and  M.,  which  sale  was  consummaled 
in  the  ofllce  of  D.;  that  the  actual  value  of  the  business  sold  was  |3,000;  that 
the  money  received  by  B.  was  mostly  expended  in  paying  his  debts,*  and  that 
the  transaction  left  him  totally  insolvent.  These  transactions  were  prior  to 
the  plain tifiTs  judgment  against  B.  for  goods  sold. 

Held,  that  the  complaint  failed  to  state  a  cause  of  action  against  the  defendant  D., 
as  it  was  not  alleged  that  D.  had  possession  of  any  of  the  property  transferred 
byB.; 

That  even  though  one  be  incompetent  he  may  pay  his  debts  and  his  incompe- 
tency is  not  ground  for  setting  aside  the  transaction; 

That  as  the  alleged  fictitious  mortgage  was  not  a  lien  upon  anything  owned  by 
B.  or  transferred  by  him,  the  judgment  creditor  was  n<Jt  entitled  to  a  cancella- 
tion thereof; 

That  as  against  the  defendants  J.  and  M.,  who  purchased  the  business,  the  com- 
plaint stated  no  cause  of  action  to  set  aside  the  transfer  as  fraudulent  against 
creditors,  there  being  no  allegation  of  intent  to  hinder,  delay  or  defraud 
creditors  on  the  part  of  B. ; 

That  although  allegations  of  fraudulent  intent  are  not  absolutely  necessary  where 
facts  showing  intent  are  set  forth,  the  facts  alleged  must  reasonably  lead  to  a 
conclusion  of  fraudulent  intent  which  fairly  excludes  any  other  hypothesis; 

That  an  insolvent  may  sell  his  property  in  good  faith  without  fraudulent  intent, 
although  the  sale  places  the  property  beyond  the  reach  of  creditors; 

That  the  presumptions  growing  out  of  the  Bankruptcy  Act  do  not  obtain  in  an 
ordinary  judgment  creditor's  action; 
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Ileldf  further,  that  the  allogatioDS  that  B.,  by  reason  of  drink,  was  not  io  fit  con- 
dition to  transact  business,  and  was  unable  to  understand  his  acts  or  the  effect 
thereof,  was  not  a  sufficient  allegation  of  insanity,  to  enable  a  judgment  cred- 
itor to  recover  the  property  sold  as  standing  in  the  shoes  of  the  seller; 

Nevertheless,  it  is  held  that  treating  the  complaint  as  alleging  fraud  perpetnted 
upon  the  seller  by  procuring  his  intoxication,  the  judgment  creditor  must  be 
considered  as  standing  in  the  shoes  of  the  seller  and  entitled  to  equal  right  to 
rescind  the  sale  if  fraudulent; 

That  the  facts  alleged  showed  that  the  seller  was  entitled  in  equity  to  rescind 
the  transaction  on  the  ground  of  fraud,  and  that  this  equitable  right  was  s 
chose  in  action  which  a  judgment  creditor  may  reach  by  a  suit  in  equity; 

That  although  he  who  seeks  equity  must  do  equity,  and  in  rescinding  a  sale 
return  the  amount  paid  to  the  vendee,  and  although  in  equity  an  actual  tender 
before  suit  is  not  necessary,  but  the  plaintiff  must  offer  restoration  in  the  com- 
plaint, the  offer  of  restitution  in  the  pleading  is  not  a  prerequisite  to  the  insti- 
tution of  the  suit  but  a  condition  for  granting  relief,  and  the  complaint  may 
be  sustained  where  the  plaintiff  prays  for  general  relief  agreeable  to  the 
cause. 

That  although  the  complaint  alleged  that  the  merchandise  was  sold  in  bulk,  not 
in  the  ordinary  course  of  trade,  without  filing  an  inventory  thereof  five  days 
before  the  sale,  and  without  making  inquiry  as  to  the  names  and  addresses  of 
creditors,  and  without  notification  to  creditors,  a  cause  of  action  was  not  stated 
under  chapter  569  of  the  Laws  of  1904; 

Bisld,  further,  that  when  several  defendants  demur  only  on^^  decision  is  authorized, 
which  should  determine  their  several  rights. 

Ingrahah,  J.,  dissented  in  part,  with  opinion. 

Appeal  by  the  defendants,  Patrick  Jones  and  another,  and  by  the . 
defendant  Peter  Doelger,  respectively,  from  two  separate  interlocu- 
tory judgments  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
Slst  day  of  July,  1906,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  overruling  the  said 
defendants'  demurrers  to  the  complaint. 

Abraham  Benedict^  for  the  appellants. 

Allan  R,   Campbell  of  counsel  [HymAin^  Canypbell  dk  EaUm^ 
attorneys],  for  the  respondents. 

Clarke,  J. : 

Appeals  from  two  interlocutory  judgments  overruling  the  defend- 
ants' demurrers  to  the  complaint. 

The  complaint  alleged  that  plaintiffs  recovered  a  judgment  against 
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defendant  Belford  for  the  sum  of  $1,119.37  on  November  10, 1905, 
wlucli  was  immediately  docketed  and  execution  issued  thereon  to 
the  sheriff,  who  returned  the  same  unsatisfied  on  November  twenty- 
third;  tliat  on  October  18,  1905,  and  for  a  long  period  prior 
thereto  defendant  Belford  had  a  saloon  and  cafe  in  the  citj  of  New 
York  and  was  engaged  in  the  liquor  business. 

That  Belford  had  a  lease  of  said  saloon  from  May  1,  1905,  to 
May  1,  1906,  and  the  right  to  renew  said  lease  from  year  to  year  so 
long  as  be  purchased  beer  from  defendant  Doelger.  That  the 
building  and  fixtures  were  owned  by  Doelger,  who  rented  them  to 
Belford.  That  Doelger,  though  the  owner  of  the  premises,  required 
Belford  to  assume  a  mortgage  of  $10,000  thereon,  which  mortgage 
was  wholly  fictitious  and  without  consideration ;  that  throughout 
the  year  1905,  and  prior  to  that  time,  Belford  had  been  a  hard 
drinker,  and  that  in  July  or  August,  1905,  he  received  a  severe 
blow  upon  the  head  which  seriously  injured  his  brain  and  deranged 
his  mind,  and  "  by  reason  of  the  aforesaid  injury  and  the  aforesaid 
drinking,  at  no  time  since  the  date  of  said  injury  has  said  Belford 
been  in  fit  condition  to  transact  any  business  or  to  intelligently  pass 
upon  any  business  proposition  or  to  enter  into  contracts." 

That  on  October  17,  1905,  defendant  Doelger  notified  Belford 
that  he  must  sell  out  and  vacate  forthwith,  and  that  Doelger  refused 
to  accept  another  tenant  who  had  made  Belford  an  offer  of  $8,500 
for  the  place.  That  on  the  next  day  a  stranger  called  upon  Bel- 
ford, and  having  given  the  latter  several  drinks  of  whisky  and 
rendered  hitn  totally  unfit  to  discuss  or  consider  any  business 
propositions  or  to  understand  his  acts,  offered  him  $50  cash  if  he 
would  sell  his  place,  equipment,  business  and  good  will  for  $1,950, 
and  that  Belford  accepted  the  proposition  and  signed  a  contract 
embodying  its  terms.  That  thereupon  the  stranger  notified  Belford 
that  he  was  acting  as  agent  in  the  matter  for  defendants  Jones  and 
Moran,  and  that  the  transaction  would  be  closed  at  the  office  of  the 
defendant  Doelger,  where  said  Belford  would  receive  $1,900,  and 
sign  a  bill  of  sale.  That  continuously  after  signing  this  contract 
Belford  steadily  di*ank  alcoholic  beverages,  and  that  at  no  time 
between  the  signing  of  the  contract  and  October  21,  1905,  was  he 
able  to  comprehend  the  nature  of  his  acts,  or  the  effect  thereof, 
which  fact  was  f^pparent  and  well  known   to   every  person   with 
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whom  he  came  in  contact.  That  on  October  20,  1905,  Belford 
called  at  the  office  of  Doelger,  and  a  representative  of  the  latter 
then  notified  him  that  he  owed  said  Doelger  the  sum  of  $1,197, 
and  thereupon  gave  to  Belford  Doelger's  check  for  $703,  the 
difiference  between  the  amount  of  the  alleged  indebtedness  and  the 
price  agreed  upon  in  the  contract.  That  Belford  thereupon  spent 
part  of  the  proceeds  of  said  check  and  paid  certain  loans  with  the 
balance ;  that  on  the  night  of  October  20, 1905,  in  the  presence  of  a 
representative  of  the  defendant  Doelger,  defendants  Jones  and 
Morau  took  possession  of  said  premises. 

That  throughout  these  negotiations  Belford  was  indebted  to  an 
amount  exceeding  $3,000,,  in  addition  to  the  claims  of  the  defend- 
ant Doelger,  and  the  claims  for  borrowed  money,  paid  with  the 
proceeds  of  the  check.  That  it  was  well  known  to  all  of  the  defend- 
ants that  Belford  was  so  indebted,  and  that  the  transaction  in  qnes- 
tion  would  leave  him  totally  insolvent,  and  that  Belford's  creditors 
would  be  deprived  thereby  of  all  means  of  collecting  their  debts. 
That  "  the  place,  location,  equipment,  business  and  good  will  of 
said  Belford  were  at  the  time  of  said  transaction  worth  at  least  the 
sum  of  $3,000,  as  was  well  known  to  defendants." 

That  the  sale  by  Belford  was  a  sale  of  Belford's  stock  of  mer- 
chandise in  bulk  and  otherwise  than  in  the  ordinary  course  of  trade, 
and  that  said  Belford,  Jones  and  Moran  did  not  at  least  five  days 
before  said  sale  make  a  full  inventory  of  said  property  transferred, 
nor  did  they  make  inquiry  of  Belford  as  to  the  pames  and  places  of 
residence  of  each  of  his  creditors,  and  obtain  from  him  a  written 
answer  to  said  inquiries,  nor  did  they  notify  each  of  Belford's 
creditors  of  the  sale. 

The  complaint  prayed  that  the  transaction  in  question  be  declared 
fraudulent  and  void  as  against  plaintiffs ;  that  said  transaction  be 
set  aside  and  a  receiver  appointed ;  that  the  mortgage  of  $10,000 
be  canceled,  or,  in  the  alternative,  that  the  transaction  be  declared 
fraudulent  and  void,  and  that  defendants  Doelger,  Jones  and 
Moran  be  compelled  to  pay  to  plaintiffs  the  value  of  the  assets 
transferred  and  the  profits  of  conducting  the  business  from  the  time 
of  the  alleged  sale,  or,  in  case  the  relief  so  prayed  for  could  J\ot  be 
granted,  then  that  defendants  Doelger,  Jones  and  Moran  pay  to 
plaintiffs,  as  creditors  of  Belford,  the  sum  of  $1,950. 
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1.  Appellant  Doelger  contends  that  the  complaint  states  no 
cause  of  action  against  him. 

This  contention  is  well  founded.  The  utmost  that  can  be  inferred 
from  the  complaint  is  that  Doelger  probably  furnished  to  Jones  and 
Moran,  upon  some  terms  not  disclosed  the  money  with  which  the 
latter  paid  Belford  for  the  transfer  of  tlie  business.  It  is  not  alleged 
that  Doelger  has  pr  ever  had  in  his  possession  any  of  the  property 
of  Belford  so  transfeiTed.  Assuming  for  the  moment  that  the  com- 
plaint alleges  Belford's  incompetency,  the  mere  fact  that  while 
incompetent  he  has  paid  to  Doelger  a  debt  owing  to  him  is  not  a 
ground  for  setting  aside  the  transaction.  An  incompetent  may  pay 
his  just  debts  as  well  as  one  who  is  competent.  I  fail  to  see  how 
plaintiff  is  entitled  to  cancellation  of  the  $10,000  mortgage  which 
it  is  alleged  Doelger  caused  Belford  to  assume.  This  mortgage  does 
not  appear  to  be  a  lien  upon  anything  which  was  ever  owned  by 
Belford  or  transferred  by  him.  The  complaint  states  that  the  build- 
ing and  fixtures  were  owned  by  Doelger  and  that  the  mortgage  was 
"  upon  said  premises."  There  is  notlnng  to  show  that  Doelger  is 
attempting  to  enforce  any  claim  for  $10,000  or  any  other  sum  as 
secured  by  said  mortgage. 

2.  Appellants  contend  that  the  complaint  states  no  cause  of 
actioA  against  Jones  and  Moran  for  a  transfer  fraudulent  as  against 
creditors.  Keduced  to  its  ultimate  analysis  in  this  regard,  the  com- 
plaint alleges  Jthat  Jones  and  Momn,  knowing  that  Belford  was 
insolvent,  bonglit  from  him  a  business  worth  $3,000  for  $1,950,  the 
result  being  that  beyond  the  purchase  price  Belford  would  have 
nothing  with  which  to  pay  creditors  to  whom  he  owed  $5,000. 

In  order  to  set  aside  a  transfer  upon  the  ground  that  it  was 
intended  thereby  to  hinder  and  defraud  creditors,  it  must  appear 
that  such  intention  existed  upon  the  part,  both  of  the  transferor 
and  ti-ansferee.  There  is  in  this  complaint  no  allegation  of  an  intent 
to  hinder,  delay  or  defraud  creditors  on  the  part  of  Belford,  the 
transferor,  nor  that  Jones  and  Moran,  the  transferees,  purchased 
with  intent  to  assist  Belford  in  perpetrating  a  fraud  upon  his  cred- 
itors. Indeed  it  is  not  alleged  that  the  plaintiffs  were  creditors  at 
the  time  of  the  transaction  complained  of.  While  the  allegation  of 
fraudulent  intent  is  not  an  absolute  necessity  where  facts  clearly 
showing  such  intent  are  set  forth,  plaintiff  cannot  ask  a  court  to 
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impute  a  fraudulent  intent  wlien  he  makes  no  assertion  thereof, and 
the  facts  stated  do  not  compel  the  inference.  Fraud  must  be  shown. 
It  is  nsually  deduced  from  facts  which  naturally  and  logically  indi- 
cate its  existence.  The  circumstances  relied  upon  must  be  such  as 
fairly  and  reasonably  lead  to  the  conclusion  of  a  fraudulent  intent 
and  fairly  and  reasonably  exclude  any  other  hypothesis.  {Shuliz 
V.  Hoaglandy  85  N.  Y.  464 ;  Lopez  v.  Campbell^  163  id.  340.) 

Belford,  although  insolvent,  had  a  right  to  sell  his  property  pro- 
vided he  did  so  in  good  faith  and  without  fraudulent  intent,  although 
the  effect  of  sale  was  to  place  the  property  beyond  the  I'each  of  hia 
creditors.  There  is  nothing  to  show  the  existence  of  a  fraudulent 
intent  as  to  his  creditors.  For  a  business  only  alleged  to  be  worth 
$3,000,  the  value  thereof,  as  must  be  apparent  mostly  consisting  of 
the  good  will,  defendants  paid  $1,950  so  far  as  appears  before  Bel- 
ford  became  indebted  to  the  plaintiffs.  Belford  did  not  retain  pos- 
session of  the  property  after  the  transfer.  No  credit  was  extended 
upon  an  apparent  possession  which  did  not  in  reality  exist.  There 
was  no  colorable  assignment  under  which  Belford  remained  the  real 
owner.  It  is  affirmatively  alleged  tliat  Jones  and  Moran  took  pos- 
session of  the  premises  at  once.  It  is  also  alleged  that  Belford 
applied  almost  all  of  the  purchase  price  received  by  him  to  the 
payment  of  his  debts. 

We  think  as  between  subseqnent  creditors  and  Jones  and  Moran, 
nothing  is  shown  to  warrant  setting  aside  the  transfer  to  them  as 
fraudulent.  There  is  nothing  alleged  which  shows  any  intent  on 
their  part  to  hinder,  defraud  or  delay  these  plaintiffs.  This  action 
is  not  in  the  bankruptcy  court,  and  no  presumptions  growing  ont 
of  the  provisions  of  the  bankruptcy  statute  are  to  be  indulged  in. 

3.  Can  the  judgment  creditors  maintain  the  action  to  set  aside 
the  transfer,  not  upon  the  ground  that  it  was  fraudulent  as  against 
creditors,  but  as  standing  in  the  shoes  of  Belford  to  recover  property 
wrongfully  obtained  from  him }  The  first  suggestion  is  that  he 
was  incompetent  to  make  a  contract.  It  seems  to  be  established 
that  the  contracts  of  an  insane  person  ai*e  voidable  by  the  insane 
person  himself,  if  he  should  thereafter  recover  his  reason,  or  by  a 
committee  duly  appointed  of  his  estate,  or,  after  his  death,  by  liis 
privies  in  blood  or  in  estate.  These  judgment  creditors  claim  such 
an  interest  in  his  estate  as  to  entitle  them  to  brinji;  suit 
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Without  passing  upou  that  question,  about  which  there  may  be 
sotrie  doubt,  it  is  sufficient  to  say  that  the  allegations  of  the  com- 
plaint are  not  sufficient  to  establish  the  insanity  of  Belford.  It  is 
nowhere  alleged  that  Belford  was  insane  at  the  time  of  the  trans- 
action in  question,  or  that  he  was  of  unsound  mind,  or  that  he  was 
wholly  incompetent  to  comprehend  the  nature  of  the  transaction. 
All  that  is  alleged  is  that  Belford  was  not  in  iit  condition  to 
transact  any  business,  and  was  unable  to  understand  his  acts  or 
the  effect  thereof. 

In  Aldrich  v.  Bailey  (132  N.  Y.  87)  it  was  held  that  in  an 
action  to  set  aside  a  deed  on  the  ground  of  the  insanity  of  the 
grantor,  the  complaint  should  allege  that  the  grantor  was  '^  wholly 
and  absolutely  incompetent  to  comprehend  and  understand  the 
nature  of  the  transaction." 

It  not  being  here  allied  that  he  was  insane,  or  of  unsound  mind, 
or  "  wholly,  absolutely  and  completely  incompetent  to  understand 
and  comprehend  the  nature  of  the  transaction  complained  of,"  the 
oouiplaint  is  insufficient. 

4.  There  remains  to  be  considered  whether  the  complaint  states 
a  CHUse  of  action  upon  the  ground  of  «  fraud  perpetrated  upon 
Belford  by  procuring  his  intoxication  and  so  rendering  him  incom- 
petent to  understand  the  effect  of  what  he  was  doing.  The  equi- 
table relief,  if  any,  to  which  a  party  is  entitled  who  has  been  induced 
by  fraud  to  make  a  conveyance  is  a  rescission  of  the  contract. 

Upon  this  branch  of  the  case  plaintiffs  are  to  be  considered  as 
standing  in  the  shoes  of  the  defendant  Belford,  and  the  rule  which 
would  govern  him,  if  he  in  his  own  name  was  seeking  a  rescission, 
must  govern  them: 

The  facts  alleged  show  that  defendant  Belford  has  a  right  of 
action  in  equity  to  set  aside  the  transaction  in  question  on  the 
ground  of  fraud.  This  right  is  a  property  right.  When  the  defend- 
ants Jones  and  Moran  fraudulently  obtained  title  to  the  saloon  prop- 
erty they  became  constructive  trustees  of  this  property  for  defend- 
ant Belford,  and  he  has  the  same  interest  in  this  property  as  any 
other  cestui  que  trust  has  in  the  property  held  by  his  trustee  as 
such.  This  right  is  an  equitable  asset  belonging  to  defendant  upon 
which  his  judgment  creditors  have  a  right  to  realize  by  proceeding 
in  equity.     That  the  equitable  assets  of  the  judgment  debtor  may 
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be  reached  by  the  judgment  creditor  by  an  action  in  eqaity  is  settled 
law  in  this  State.  In  First  National  Bank  v.  Shvler  (153  N.  Y.  171) 
the  court  said :  ^'  The  rule  is  well  settled  in  this  State  that  the  plain- 
tiff in  a  creditor's  action  acquires  by  the  commencement  of  the  suit 
a  lien  upon  the  choses  in  action  and  equitable  assets  of  the  debtor 
which  entitles  him,  in  the  successful  event  of  the  action,  to  priority 
of  payment  thereout  in  preference  to  other  creditors." 

In  Edineston  v.  Lyde  (1  Paige,  637)  the  court  said :  "  The  debts, 
choses  in  action  and  other  equitable  rights  of  the  defendants  may  be 
assigned  or  sold  under  the  decree  of  this  court  so  as  to  vest  an  equi- 
table interest  in  the  purchaser  which  will  be  protected  both  here  and 
at  law.  *  *  *  The  principle  being  established  that  every  »peci€^ 
of  property  belonging  to  a  debtor  may  be  reached  and  applied  to 
the  satisfaction  of  his  debts,  the  powers  of  this  oourt  are  perfectly 
adequate  to  carry  that  principle  into  full  effect" 

The  right  in  question  is  a  chose  in  action  which  may  be  reached 
by  a  judgment  creditor.  In  Hudson  v.  Plets  (11  Paige,  180)  the 
court  held  that  a  riglit  of  action  for  trespass  quare  clausum  freylt 
could  be  reached  by  a  judgment  creditor,  and  said  :  "  The  right  to  an 
action  for  an  injury  to  the  property  of  the  judgment  debtor  before 
the  filing  of  the  complainant's  bill  whereby  the  property  to  which 
the  creditor  was  entitled  to  resort  for  the  payment  of  his  debt  is 
destroyed  or  diniinislied  in  value,  appears  to  be  such  a  thing  in 
action  as  may  properly  be  reached  and  applied  to  the  payment  of 
the  complainant's  debt  under  a  creditor's  bill."  That  case  wascited 
and  approved  in  ReiUy  v.  Sicilian  Asphalt  Pavi/n^  Co,  (170 
N.  Y.  44).  It  seems  to  me  that  that  case  is  analogous  to  the  one 
at  bar.  I  can  see  no  difference  in  principle  between  a  legal  and 
an  equitable  right  of  action  for  an  injury  to  property,  and  if  one 
can  be  reached  in  equity  by  a  judgment  creditor  it  seems  to  me  that 
the  other  should. 

But  the  complaint  does  not  allege  a  precedent  return  of  the 
consideration  paid  or  an  offer  to  return. 

There  is  no  doubt  but  that  plaintiff  must  submit  to  a  deduction 
of  the  amount  actually  paid  by  defendants  for  the  property  in  qnes- 
tion  from  the  proceeds  of  a  sale  thereof,  or  if  there  be  no  sale  he 
must  pay  this  amount  to  defendants  before  he  can  have  the  prop- 
erty ;  for  he  who  asks  equity  must  do.  equity,  and  it  has  alwajB 
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been  tlie  law  that  upon  the  rescission  of  a  contract  on  account  of 
fraud  the  vendor  must  return  to  the  vendee  the  amount  paid  by  the 
latter.     {AUerton  v.  Allerton,  50  N.  Y.  670.) 

Certain  cases  decided  by  the  Court  of  Appeals,  in  distinguishing 
between  an  action  at  law  upon  a  rescission  and  one  in  equity  for  a 
rescission,  have  held  that  in  the  latter  action  "  it  is  sufficient "  for 
the  plaintiff  to  offer  in  his  complaint  to  restore  to  the  defendant 
wlmt  he  has  received,  and  that  a  tender  of  the  same  before  suit 
brought  is  not  necessary.  {Gould  v.  Cayuga  County  Nat.  Bank^ 
86  K.  Y.  75  ;  Ben^y  v.  A.  C  Ins.  Co.^  132  id.  55  ;  Vail  v.  Reynolds, 
118  id.  302.) 

An  offer  to  return  the  consideration  has  been  held  unnecessary 
when  the  judgment  prayed  for  allowed  a  deduction  of  the  same 
from  the  amount  of  the  recovery.  {Allerton  v,  Allerton,  50  N.  Y. 
670 ;  Ha7*ris  v.  Equitable  Life  Assurance  Society^  64  id.  196, 
200.)  These  cases  would  seem  to  indicate  that  when  the  judgment 
prayed  for  does  not  allow  a  deduction  of  the  consideration  paid  by 
the  defendant  there  must  be  an  offer  in  the  complaint  to  return 
the  consideration,  and  without  such  an  offer  the  complaint  is 
insufficient.  In  the  complaint  before  us  there  is  no  such  offer ; 
indeed  one  of  the  prayera  is  that  defendants  pay  to  plain  tiffs,  what 
they  have  already  paid  under  the  contract.     Is  this  omission  fatal? 

Hay  V.  Hay  (13  Hun,  315)  is  a  case  directly  in  point.  It  was 
tliere  held  that  in  an  action  to  set  aside  a  contract  on  the  ground  of 
fraud  it  was  not  necessary  to  offer  in  the  complaint  to  return  the 
consideration  received  by  plaintiff.  The  court  said :  "  A  plaintiff 
who  seeks  equity  must  do  equity.  Therefore,  if  he  asks  the  court 
to  decree  a  rescission  of  his  conti-act  with  a  defendant  for  the  fraud 
of  the  latter  the  court  will  not  grant  him  the  relief  unless  ho  restores 
whatever  he  has  received  from  the  latter,  and  which  rightfully 
belongs  to  him.  That  condition  will  be  imposed  whether  there  be 
an  offer  to  restore  in  the  complaint  or  not.  It  is,  however,  a  condi- 
tion of  granting  relief,  not  of  instituting  a  suit.  .  It  is  only  when 
relief  against  an  illegal  contract  is  sought,  and  a  statute  requires 
that  an  offer  to  do  equity  must  be  made  in  the  complaint,  that  such 
an  offer  is  necessary.  We  think,  therefore,  that  an  offer  to  restore 
is  not  a  necessary  ingredient  of  the  cause  of  action,  and  that  a 
demurrer  will  not  lie  for  the  omission  to  insert  such  an  offer  in  the 
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complaint."  That  case  was  followed  in  Winterwn  v.  HUchingi 
(9  Misc.  Rep.  322).  Kl&y  v.  Healy  (149  N.  Y.  346)  would  seem  to 
sustain  the  decision  in  Hay  v.  Ilay  {supra).  It  was  there  held  tliat 
a  judgment  for  plaintiff  in  an  action  to  set  aside  a  contract  on  tlie 
ground  of  fraud  should  be  reversed  for  the  reason  that  the  plaintiff 
had  not  offered  to  restore  the  defendant  to  tlie*  position  which  he 
occupied  at  the  time  when  tiie  contract  was  made,  ^^  and  the  court 
in  its  decree  has  not  provided  for  such  restoration  as  a  condition  of 
awarding  tlie  relief  demanded." 

In  Ilalpin  v.  Mutual  Brewing  Co,  (20  App.  Div.  590)  it  was 
said :  ^'  Tiie  proper  coui*se  in  equity  in  cases  where  the  plaintiff 
seeks  the  rescission  of  a  contract  under  which  he  has  received  prop- 
erty is  to  offer  in  the  complaint  to  restore  it  to  the  defendant,  hut 
such  an  offer  is  not  indispensable.  The  court  in  its  decree  may 
provide  for  restitution  as  a  condition  of  granting  tlie  desired  relief." 
(Citing  Kley  v.  Healy ^  supra.) 

Even  though  it  is  the  rule  that  a  complaint  in  an  action  of  tliis 
kind  should  contain  an  offer  to  return  the  consideration  received  by 
plaintiff,  it  seems  to  me  that  this  case  can  be  brought  within  the 
exception  to  that  rule  which  makes  such  an  offer  unnecessary  where 
the  relief  prayed  for  allows  defendant  to  retain  the  amount  of  his 
consideration. 

This  complaint  contains  a  prayer  for  general  relief,  and  it  is  a  nile 
of  equity  pleading  that  where  plaintiff  mistakes  the  relief  to  which 
he  is  entitled  in  his  special  prayer,  "  the  court  may  yet  afford  him 
the  relief  to  which  he  has  a  right,  under  the  prayer  of  general  relief, 
provided  it  is  such  relief  as  is  agreeable  to  the  case  made  by  tlie 
bill."  (Story  Eq.  PI.  [10th  ed.]  §  40 ;  Thompson  v.  Heywood,  124 
Mass.  401.)  This  being  the  case,  the  prayer  for  general  relief  may 
be  considered  as  a  prayer  for  the  value  of  the  property  in  qucBtion 
minus  what  has  already  been  paid  by  defendants.  With  sncli  a 
prayer  it  has  been  held  that  an  offer  to  return  the  consideration  ii 
unnecessary.  Upon  this  view  of  the  cause  of  action,  the  complaint 
as  against  Jones  and  Moran  is  sufficient. 

5.  The  complaint  is  also  sought  to  be  sustained  as  for  a  eanse 
of  action  upon  a  sale  in  bulk  of  Belford's  stock  of  merchandise 
otherwise  than  in  the  ordinary  course  of  trade  in  the  r^ular  and 
usual  prosecution  of  his  business  without  compliance  with  the  pro- 
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visions  of  the  so-called  sale  in  bulk  statute,  being  chapter  569  of  the 
Laws  of  1904  (amdg.  Laws  of  1902,  chap.  528). 

We  do  not  think-  that  the  facts  bring  this  transaction  withia 
the  provisions  of  said  statute. 

6.  There  were  two  decisions  filed  upon  the  two  demurrers 
interposed,  and  upon  such  decisions  two  separate  judgments  were 
entered. 

We  find  no  provisions  of  law  auth6rizing  such  practice.  There 
slionld  have  been  but  one  decision  and  one  judgment  determining 
the  questions  i-aised  by  the  several  demurrers.  Each  demurrant 
could,  thereafter,  have  appealed  from  so  much  of  the  judgment  as 
affected  him.  The  practice  followed  was  anomalous  and  should  not 
be  encouraged. 

The  judgment  overruling  the  demurrer  of  Doelger  should  be 
reversed,  with  costs  and  disbursements  to  the  appellant,  with  leave, 
however,  to  the  respondents  upon  payment  thereof  within  twenty^ 
days  to  make  and  serve  an  amended  complaint.  The  judgment 
overruling  the  demurrer  of  Jones  and  Moran  should  be  aflSrmed, 
with  costs  and  disbursements  to  respondents. 

Pattekson,  p.  J.,  and  Houghton,  J.,  concurred ;  McLauqhliNj 
J.,  concurred  in  result. 

Ingbaham,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Clarke  that,  for  the  reasons  stated,  no 
cause  of  action  is  alleged  against  the  defendant  Doelger,  but  I  do 
not  concur  in  his  conclusion  that  a  cause  of  action  is  stated' as 
against  the  defendants  Jones  and  Moran.  I  can  find  no  allegation 
that  the  transfer  of  the  business  by  Belford  to  Jones  and  Moran 
was  made  to  hinder,  delay  or  defraud  creditors,  or  that  Jones  and 
Moran  purchased  the  property  with  that  intent.  The  substance  of 
the  allegation  is  that  Jones  and  Moran  purchased  the  property  of 
Belford  for  $1,950,  and  that  that  property,  including  the  good  will 
of  the  business,  was  worth  $3,000. 

It  appeared  that  Belford  was  indebted  to  the  defendant  Doelger 
for  a  considerable  amount,  alleged  in  the  complaint  to  be  $1,197; 
that  Doelger  owned  the  building  and  fixtures,  which  he  rented  to 
Belford  from  May  1,  1905,  to  May  1,  1906,  at  an  annual  rental  of 
$3,000,  and  Belford  assumed  a  mortgage  of  $10,000  held  by  Doel- 
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ger  upon  tlie  premises ;  that  on  October  17,  1905,  Doelger  notified 
the  defendant  Belford  that  he  must  sell  out  and  vacate  forthwith 
and  refused  to  accept  a  purchaser  of  Belford's  business  and  good 
will  who  made  an  oflfer  of  $3,500.  Doelger  was  under  no  obliga- 
tion to  Belford's  creditors  to  allow  him  to  continue  in  possession  of 
property  for  which,  as  appears  from  the  complaint,  he  had  not  paid 
the  rent  due  therefor,  and  had  not  paid  Doelger  for  tlie  supplies 
furnished  to  enable  him  to  Continue  his  business.  It  is  quite  evi- 
dent that  the  purchaser  of  this  business,  including  the  good  will, 
could  not  successfully  conduct  the  business  or  continue  in  possession 
of  the  property  without  the  consent  of  Doelger  and  be  was  not 
required  to  give  such  consent  to  any  person  or  persons  suggested 
by  the  lessee.  He  accepted  Jones  and  Moran  as  purchasers.  They 
were,  therefore,  entitled  to  purchase  the  property  at  what  they  con- 
sidered a  fair  price,  and  that  they  made  an  advantageous  purchase 
is  no  reason,  in  the  absence  of  fraud,  why  they  should  be  deprived 
of  it. 

This  complaint,  however,  is  sought  to  be  sustained  upon  the  alle- 
gation that  after  Doelger  had  notified  Belford  that  he  must  sell  out 
and  vacate  forthwith,  and  on  October  18,  1905,  a  stranger  called 
upon  Belford  and  gave  him  several  drinks  of  whisky  ;  that  there- 
after Belford  became  totally  unfit  to  discuss  or  consider  any  busi- 
ness proposition  and  was  unable  to  understand  his  acts  or  the 
eflEect  thereof ;  that  thereupon  the  stranger  oflEered  him  $50  cash 
if  he  would  sell  his  place,  equipment,  business  and  good  will  for 
$1,950,  and  obtained  from  Belford  his  signature  to  a  contract 
embodying  sucli  terms,  paying  said  Belford  $50 ;  that  tlierenpon 
said  stranger  notified  Belford  that  he  was  acting  as  agent  in  the 
matter  for  Jones  and  Moran  and  that  the  transaction  would  be 
closed  at  the  office  of  the  defendant  Doelger,  where  Belford  would 
receive  $1,900  and  sign  a  bill  of  sale.  The  complaint  then  alleges 
that  continuously  after  the  signing  of  such  contract  Belford  steadily 
drank  alcoholic  beverages  and  at  no  time  between  the  signing  of 
the  contract  and  October  twenty-first  was  he  able  to  comprehend 
the  nature  of  his  acts  or  the  eflFect  thereof,  which  fact  is  apparent 
and  well  known  to  every  person  with  whom  he  came  in  contact ; 
that  on  October  20,  1905,  Belford  called  at  the  office  of  Doelger, 
where  the  bill  of  sale  was  signed.     Doelger  paid  him  the  amount 
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due  him  from  Belford,  and  the  balance  of  the  money  was  paid  to 
Belford,  who  disposed  of  it  by  spending  part  of  it  and  applying 
the  balance  to  the  payment  of  debts ;  that  on  October  twentieth  the 
representative  of  Jones  and  Moran  took  possession  of  the  premises 
and  Belford  vacated  the  same. 

Belford,  so  far  as  appears,  never  sought  to  disaffirm  this  trans- 
action, but  the  plaintiffs,  as  his  creditors,  commenced  this  action 
in  February,  1906,  claiming  to  disaffirm  this  transfer  upon  the 
ground  that  the  same  was  fraudulent  and  void  as  against  the  plain- 
tiffs as  creditors  of  Belford,  or  in  the  alternative  to  recover  judg- 
ment against  the  defendants  for  the  amount  of  Belf ord's  indebtedness 
to  plaintiffs. 

It  seems  to  be  conceded  that  the  plaintiff  would  be  required  to 
repay  to  Jones  and  Moran  the  amount  that  they  paid  to  Belford 
before  the  transfer  could  be  set  aside.  There  is  no  allegation  that 
Jones  and  Moran  received  any  money  or  property  out  of  the  trans- 
action, but  simply  that  they  obtained  an  assignment  of  this  busi- 
ness, which  included  the  good  will,  lease  and  fixtures,  for  a  sum  of 
money  which  was  less  than  its  real  value.  There  is  nothing  to  jus- 
tify a  personal  judgment  against  any  of  the  defendants  for  any  sun> 
of  money,  but  it  is  claimed  that  the  plaintiffs  were  entitled  to  have 
the  sale  set  aside  and  a  receiver  appointed  to  take  posseseion  of  the 
assigned  property  for  the  benefit  of  Belford's  creditors.  Belford 
makes  no  complaint,  but  his  creditors  seek  to  enforce  a  right  that  he 
had  to  set  aside  the  transfer  upon  the  ground  that  he  was  intoxi- 
cated and  did  not  know  what  he  was  about.  I  do  not  see  how  it  can 
be  said  that  Jones  and  Moran  were  responsible  for  his  intoxication, 
and  the  case  must  stand  or  fall  upon  whether  these  allegations  are 
sufficient  to  show  that  Belford  was  incompetent  by  reason  of  tem- 
porary insanity  caused  by  the  excessive  use  of  alcohol  to  make  a 
valid  transfer  of  his  business. 

Clearly,  before  such  a  transfer  could  be  set  aside,  the  plaintiffs 
would  be  compelled  to  repay  the  amount  that  Jones  and  Moran 
actually  paid,  and  to  sustain  such  an  action,  as  I  understand  the 
rule,  it  is  necessary  to  allege  either  a  tender  of  the  amount  or  a  will- 
ingness to  repay  as  a  condition  of  the  equitable  relief  asked  for. 
It  is  held  in  the  prevailing  opinion,  however,  that  a  complaint  is 
not  demurrable  because  it  fails  to  make  an  offer  to  return  the  con- 
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sideratioQ  received  by  the  assignee.  The  case  of  Hay  y.  Nay  (13 
Han,  315)  is  cited  as  an  authority  for  that  proposition.  The 
complaint  in  that  case  alleged  that  while  one  James  Hay,  for  whom 
the  plaintiff  was  the  committee,  was  insane  and  nnder  the  dnrees 
and  restraint  of  the  defendant,  the  latter  extorted  from  him  an 
agreement  in  writing,  and  on  the  same  day,  with  fraudulent  intent 
and  unlawful  coercion,  induced  him  to  execute  a  will,  wberein 
defendant  was  named  sole  legatee  and  executor.  Subsequently 
Hay  was  found  a  lunatic  and  defendant  was  appointed  his  com- 
mittee ;  that  the  defendant,  subsiequently,  by  false  representations 
induced  the  plaintiff  to  enter  into  an  agreement  with  him,  by  which 
plaintiff  waived  all  objections  to  the  probate  of  the  will,  which  was 
admitted  to  probate,  and  defendant  qualified  as  executor  and  con- 
tinued to  act  as  such.  Subsequently  the  defendant  obtained  by 
fraud  a  general  release  from  the  plaintiff,  and  the  complaint 
demanded  that  these  four  instruments  be  adjudged  to  be  void. 
There  was  here  no  allegation,  so  tar  as  appears,  that  the  plaintiff 
had  ever  received  anything  from  the  defendant  or  that  there  was 
anything  that  the  plaintiff  should  be  compelled  to  restore  in  order 
to  entitle  him  to  maintain  the  action.  No  authorities  are  cited  in 
the  opinion  upon  the  necessity  of  an  offer  to  restore  money  that  has 
been  actually  received  by  a  lunatic  or  incompetent  person  for  the 
transfer  of  property,  and  from  the  report  the  question  does  not 
seem  to  have  been  presented. 

The  case  of  Klei/  v.  Ilealy  (149  N.  T.  346)  b  also  cited  as  sus- 
taining this  contention,  bat  I  think  it  is  an  authority  for  the  defend- 
ants. That  was  an  action  to  set  aside  certain  instruments  executed 
by  the  defendant  on  the  ground  that  they  had  been  obtained  by 
fraud.  Judgment  was  entered  at  Special  Term  in  favor  of  the 
plaintiff,  which  judgment  was  reversed  by  the  General  Term  of  the 
Court  of  Common  Pleas  (9  Misc.  Rep.  93),  and  from  the  order  of 
reversal  the  plaintiff  appealed  to  the  Court  of  Appeals.  The  reversal 
of  that  judgment  was  there  sustained  upon  the  ground  tliat "  the  pUun- 
tiff  has  not  offered  to  restore  ilie  defendant  to  the  position  which  he 
occupied  at  the  time  when  the  agreement  for  settlement  was  made 
between  them,  and  the  court  in  its  decree  has  not  provided  f or  soeh 
restoration  as  a  condition  of  awarding  the  relief  demanded."  The 
reason  given  is  in  the  conjunctive  and  not  in  the  disjunctive,  and  it 
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would  appear  to  follow  from  what  was  said  that  an  allegation  in  the 
complaint  of  an  offer  to  restore  was  necessary  to  sustain  any  cause 
of  action.  There  was  a  dissent  in  that  case,  but  the  nile  stated 
in  the  prevailing  opinion  seems  to  have  been  conceded,  the  only 
dissent  being  npon  the  principle  that  the  point  shonld  have  been 
made  upon  the  trial  and  not  left  to  be  first  considered  on  appeal. 
That  case  was  before  the  Court  of  Appeals  upon  a  former  appeal 
{Klej/  V.  Healy^  127  N.  T.  555),  where  the  complaint  was  dismissed 
upon  the  opening.  That  judgment  was  reversed  upon  the  prin- 
ciple that  "  one  who  attempts  to  rescind  a  transaction  on  the  ground 
of  fraud  is  not  required  to  restore  that  which  in  any  event  he 
would  be  entitled  to  retain,  either  by  virtue  of  the  contract  sought 
to  be-  set  aside  or  of  the  original  liability.  *  *  *  While  the 
sum  retained  should  be  taken  into  account  in  the  award  of 
relief,  an  offer  to  restore  it  is  not  a  condition  precedent  to  the 
bringing  of  an  action  to  set  aside  the  fraudulent  release.  *  *  * 
If  her  action  failed,  she  was  entitled  to  the  sum  received  by  virtue 
of  the  transaction  itself.  If  she  succeeded,  the  sum  was  less  than 
she  was  concededly  entitled  to  by  the  original  judgment.  In  any 
event,  therefore,  she  had  only  that  which,  without  dispute,  belonged 
to  her,  and  a  i-estoration,  or  the  offer  thereof,  was  unnecessary  prior 
to  the  commencement  of  the  action,  for  such  conditions  as  might 
be  essential  to  the  protection  of  tlie  defendant  could  be  inserted  in 
the  judgment  ultimately  rendered." 

In  Govld  V.  Cayuga  County  Nat  Bank  (86  N.  Y.  75)  the  condi 
tions  under  which  a  party  may  sue  in  case  of  transfer,  or  agreement 
obtained  by  f  mud  is  stated  as  follows :  '^  One  situated  like  the  plaintiff 
can  rescind  by  tendering  or  restoring  what  he  has  received,  and  then 
commence  his  action.  He  may  keep  what  he  has  received  and  sue  to 
recover  damages  for  the  fraud  ;  or  he  may  commence  an  action  in 
equity  to  rescind  and  for  equitable  relief,  offering  in  his  complaint 
to  restore  in  case  he  is  not  entitled  to  retain  what  he  has  received." 

From  these  cases  the  rule  in  relation  to  these  actions  is  settled. 
When  a  plaintiff  sues  at  law  he  is  bound  to  tender  the  amount  that 
he  has  received  before  maintaining  the  action  based  upon  a  rescis- 
sion of  the  conveyance  thus  obtained  ;  or  he  may  .sue  generally  to 
recover  damages  for  tlie  fraud.  He  may  also  apply  to  a  court  of 
Apf.  Div.— Vol.  CXVII.        42 
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equity  to  rescind.  In  equity  where  it  appears  that  if  he  obtained 
the  relief  for  which  he  asked  lie  would  not  be  entitled  to  retain  what 
he  received,  he  must,  in  his  complaint,  offer  to  restore  the  amount 
received  as  a  condition  of  equitable  relief. 

In  this  case  I  think  it  clear  that  if  Belf  ord  had  commenced  ^his 
action  to  rescind  and  repossess  himself  of  the  property  assigned  to 
Jones  and  Moran,  he  would  have  been  compelled  to  repay  to  Jones 
and  Moran  the  money  that  had  been  paid  to  him  and  which  had  been 
applied  by  him  to  the  payment  of  his  debts,  or  applied  by  him  for 
his  own  purposes.     It  certainly  would  be  inequitable  for  Bel  ford  or 
his  creditors  to  obtain  possession  of  the  property  for  which  Jones 
and  Moran  had  paid  (1,950  and  not  repay  to  them  the  amount  that 
they  had  paid  and  which  had  been  applied  by  Belford  to  his  own 
use.     Plaintiffs,  as  his  creditors,  can  certainly  stand  in  no  better 
position  than  he  stood,  and   can  obtain  a  rescission  only  upon  the 
terms  upon  which  he  could  insist  upon  such  rescission.     An  all^a- 
tion  that  plaintiff  offered  to  restore  is  material,  for  although  the 
plaintiffs  chiim  that  this  property,  including  the  good  will  of  the 
business,  was   worth  $3,000,  it  is  alleged  that  Jones  and  Moran 
actually  paid  $1,950  for  it.     It  does  not  appear  that  Doelger  was 
bound  to  recognize  any  assignee  of  Jones  and  Moran  as  a  tenant  or 
allow  them  to  continue  in  possession  of  the  leased  property.    How- 
ever much  .the  plaintiffs  might  desire  to  recover  the  amount  of  Bel- 
ford's  indebtedness  to  them,  there  is  nothing  to  show  that  they 
would  be  willing  under  these  conditions  to  repay  to  Jones  and 
Moran  the  amount  that  they  had  actually  paid  for  the  business.    At 
any  rate,  Jones  and  Moran  were  entitled  to  receive  that  amount 
before  tl^e  sale  could  be  rescinded,  and  these  plaintiffs  could  not 
maintain  an  action  for  the  rescission  of  the  sale  without  tendering 
either  the  amount  that  Jones  and  Moran  had  paid  for  the  business, 
or  offering  in  the  complaint  to  make  restitution. 

For  these  reasons  I  think  the  demurrer  should  have  been 
sustained. 

As  to  defendant  Doelger,  judgment  reversed,  with  costs,  and 
demurrer  sustained,  with  costs,  with  leave  to  respondents  to  amend 
on  payment  of  such  costs.  As  to  defendants  Jones  and  Moran, 
judgment  affirmed,  with  costs.     Settle  order  on  notice. 
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The  City   op  New  York,   Respondent,  v.  William  P.   Baird 

and    The    Fidelity    and    Deposit    Company    op    Maryland, 

Appellants. 

First  Department,  February  26,  1907. 

Principal  and  surety — evidence  —  g^ood  faith  of  municipality  in  settling 
action -— when  prior  statements  of  principal  to  city  authorities 
inadmissible. 

A  municipal  contract  required  the  contractor  to  indemnify  the  city  against  dam- 
ages to  person  or  property  caused  by  his  negligence.  Before  the  trial  of  an 
action  against  the'  city  and  the  contractor  for  personal  injuries  the  contractor, 
having  finished  the  work  and  desiring  to  be  paid  gave  the  city  a  bond  of 
indemnity  for  110,000  to  secure  it  against  any  judgment  that  might  be  obtained 
in  the  action.  The  plaintiff  in  that  action  recovered  |22,000,  and  pending  an 
appeal  by  the  city  and  the  contractor  the  former  settled  with  the  plaintiff  at  a 
sum  $5,000  less  than  the  judgment.  In  an  action  by  the  city  against  the 
contractor  and  the  surety  on  his  bond, 

Eeld,  that  as  there  was  evidence  by  the  corporation  counsel  that  he  was  of  the 
opinion  that  the  plaintiff  was  entitled  to  recover  and  that  a  new  trial  might 
result  more  unfavorably  to  the  city  and  there  being  no  evidence  of  bad  faith 
on  the  part  of  the  city  in  making  settleuient,  a  finding  that  the  city  acted  in 
good  faith  was  sustained  by  the  evidence; 

That  statements  made  by  the  contractor  to  the  city  comptroller  at  the  time  the 
bond  was  given  and  two  years  prior  to  the  settlement  by  the  city  that  the  con- 
tractor wished  to  carry  the  case  to  the  appellate  court  were  properly  excluded, 
being  too  remote  on  the  question  of  good  faith  on  the  part  of  the  city 
authorities. 

Houghton,  J.,  dissented. 

Appeal  by  the  defendants,  William  P.  Baird  and  another,  from 
a  judgment  of  tlie  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  26th 
day  of  May,  1904,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  24th  day  of  May,  1904, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes,  with  notice  of  an  intention  to  bring  np  for  review  upon 
said  appeal  an  order  entered  in  said  clerk's  office  on  the  24th  day 
of  May,  1904,  directing  that  there  be  included  in  said  judgment 
the  interest  on  the  amount  of  damages  awarded  from  the  10th  day 
of  October,  1899,  to  the  6th  day  of  May,  1904. 

The  defendant  Baird  had  a  contract  with  the  city  of  New  York 
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to  lay  water  mains,  the  contract  providing  that  he  should  indemnify 
and  save  harmless  the  city  against  all  actions  and  claims  for  injnry 
to  person  or  property  resulting  from  liis  negligence  in  the  perform- 
ance of  the  work,  etc.  A  person  being  injured  brought  action  against 
Baird  and  the  city.  Baird  having  completed  his  contract  before  the 
trial  of  tlie  action  and  wishing  to  be  paid  the  money  due  under  his 
contract,  gave  the  city  a  bond  of  indemnity  to  secure  it  against  any 
judgment  obtained  in  said  action.  The  injured  person  recovered 
judgment  for  a  sura  exceeding  the  amount  of  the  indemnity  and 
thereafter,  pending  an  appeal  by  Baird  and  the  city,  the  latter  set- 
tled with  the  plaintiff  in  that  action  for  a  sum  (5,000  less  than  the 
judgment.  This  is  an  action  by  the  city  against  Baird  and  his 
surety  on  the  bond  of  indemnity. 

A.  Delos  Kneelandy  for  the  appellants. 

Terence  Farley^  for  the  respondent. 

Inobaham,  J. : 

Upon  the  former  appeal  in  this  case  (176  N.  Y.  269),  which  was 
from  a  judgment  entered  on  a  verdict  directed  for  the  plaintiff,  the 
Court  of  Appeals  held  that  "  the  city  could  not  deprive  the  principal 
and  his  sureties  of  his  right  of  review  without  taking  the  chances 
of  loss  should  such  review  and  a  subsequent  trial  had  by  reason  of 
it  result  favorably  to  the  principal ;  that  midway  between  the  two 
extremes  claimed  by  plaintiff  and  defendants  lies  the  true  position, 
and  the  test  of  it  is,  Was  the  action  of  the  municipal  authorities 
complained  of  taken  in  bad  faith  ?  If  so,  did  it  operate  to  the  sub- 
stantial injury  of  Baird  and  the  surety  ?  If  the  first  question  be 
answered  in  the  affirmative,  then  the  party  indemnified  cannot 
recover  unless  it  shows  that  its  action  —  found  by  the  jury  to  have 
been  taken  in  bad  faith  with  the  intention  of  injuring  the  principal 
or  surety  —  did  not  operate  to  the  disadvantage  of  either,  or  if  it 
did  to  some  extent,  that  after  deducting  the  amount  of  damage 
done  to  them  there  still  remained  something  due  on  the  bond." 
Upon  a  retrial  unddr.  this  decision,  therefore,  the  first  question  that 
was  to  be  presented  was,  did  the  city  act  in  bad  faith  ?  And  then  if 
the  jury  should  find  in  the  negative,  it  would  seem  to  follow  that 
the  plaintiff  was  entitled  to  recover  on  the  bond.     On  the  other 
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hand,  if  it  should  be  found  that  the  city  did  act  in  bad  faith,  which, 
I  assume,  means  that  the  city  acted  in  making  tiie  settlement  with- 
out recognizing  the  rights  of  Baird  and  his  surety  which  it  was 
bound  to  recognize  under  the  circumstances,  then  the  question  pre-, 
sented  is  whether  or  not  the  defendants  were  injured  by  the  bad 
faith  of  tlie  city.  Here,  the  city  stood  in  a  position  of  having  a 
claim  against  it  for  $50,000,  based  upon  the  negligence  of  Baird 
and  for  which  the  city  was  entitled  to  hold  the  amount  that  was  due 
to  Baird  under  the  contract.  Baird  wanted  to  get  the  money.  If 
he  had  consented  to  allow  the  city  to  retain  the  money,  the  city  would 
not  have  objected  to  his  continuing  the  action  as  long  as  he  pleased. 
He,  however,  to  get  the  jnoney,  agreed  to  give  to  the  city  a  bond 
for  $10,000,  which  secured  it  against  any  judgment  that  should  be 
obtained  in  that  action,  and  that  bond  was  given.  It  was  not  con- 
ditioned upon  a  final  appeal  to  the  Court  of  Appeals,  but  upon 
Baird  and  the  surety  paying  any  judgment  that  should  be  obtained 
against  the  city  in  the  action.  The  case  was  tried  and  resulted  in  a 
judgment  against  the  city  for  over  $22,000,  and  neither  Baird  nor 
the  surety  paid  the  judgment,  and  never  have  paid  it.  Thus,  the 
city  had  a  judgment  against  it  for  $22,000.  If  the  liability  of  the 
city  was  established,  even  if  a  new  trial  was  obtained,  a  much  larger 
verdict  might  have  been  obtained,  as  tlie  plaintiffs  claim  was 
for  $50,000.  When  an  offer  was  made  to  the  city  to  settle 
for  $17,000,  the  question  was  presented  to  the  law  officers  of 
the  city,  who  were  bound  to  protect  its  interests  as  to  whether 
or  not  such  a  settlement  should  be  made.  The  attorney  for  Baird 
testified  that  he  insisted  upon  the  city  continuing  the  appeal. 
There  is  a  considerable  disagreement  between  the  assistant  cor- 
poration counsel  and  the  attorney  for  Baird  as  to  just  what 
position  Baird*s  attorney  took  in  relation  to  it ;  but  that  Baird's 
attorney  knew  of  the  negotiations  pending  and  that  there  was 
a  possibility  of  the  case  being  settled  appears  beyond  dispute  by  his 
affidavit,  upon  which  he  obtained  an  order  for  an  extension  of  time 
to  prepare  the  case  on  appeal,  and  the  defendants  made  no  offer  to 
secure  the  city  in  the  event  of  an  affirmance  of  the  judgment,  or  in 
the  event  of  the  plaintiff's  obtaining  a  judgment  in  excess  of  $10,000 
if  a  new  trial  was  ordered.  We  have  the  evidence  of  the  assistant 
corporation  counsel,  who  tried  the  case  for  the  city,  that  in  his 
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opinion  the  plaintiff  in  the  action  against  the  city  would  recover, 
and  that  even  if  a  new  trial  was  obtained  the  resnlt  of  the  new  trial 
would  not  be  more  favorable  to  the  city  and  Baird  than  was  the  trial 
that  had  been  had  which  had  resulted  in  a  judgment  against  them. 
There  is  not,  to  my  mind,  a  particle  of  evidence  to  dispute  the  fact 
that  the  law  officers  of  tlie  city  did  actually  and  in  good  faith 
believe  that  the  settlement  was  an  advantageous  one  for  both  the 
city  and  Baird.  One  jury  had  found  the  city  liable  for  the  negli- 
gence which  had  resulted  in  the  injury  to  the  plaintiff  in  that  action  ; 
and  while  it  is  possible  there  might  have  been  errors  on  that  trial 
which  would  insure  a  new  trial,  there  is  nothing  in  the  record  to 
show  that  the  final  result  in  the  action  would  not  have  been  a  judg- 
ment in  favor  of  the  plaintiff  for  the  injuries  that  it  has  sustained, 
and  no  one  can  tell  but  that  upon  a  new  trial  the  verdict  would  have 
been  in  excess  of  that  awarded  against  the  city  on  the  first  trial. 

I  cannot  see  how  it  is  possible  to  say  that  upon  this  evidence 
the  finding  that  the  city  did  act  in  good  faith  was  not  sustained  hj 
the  evidence.  The  Court  of  Appeals  in  reversing  the  former  judg- 
ment held  that  the  question  of  the  good  faith  of  the  city  officials  in 
making  the  settlement  was  a  question  of  fact  for  the  jury ;  and  the 
question  as  to  the  plaintiff's  good  faith  has  been  submitted  to  the 
jury  and  I  do  not  think  that  we  should  interfere  with  the  verdict 
The  defendants  strenuously  insist  that  the  ruling  of  the  trial  court 
in  excluding  conversation  between  the  comptroller  and  Baird  at  the 
time  the  bond  was  executed  was  erroneous  and  that  the  con- 
versation was  competent  evidence  as  against  the  defendants^ 
Tlie  attorney  for  the  defendant  Baird  was  on  the  stand  and 
was  asked :  "  Did  yon  have  any  conversation  with  the  Comp- 
troller or  with  Mr.  Blandy  about  the  time  this  bond  was  given  with 
reference  to  the  attitude  of  Baird,  the  defendant,  with  reference  to 
the  Kelly  claim  and  the  action  proposed  to  be  brought  thereon?*' 
That  question  was  excluded  and  the  defendant  excepted.  He  was 
then  asked  what  that  conversation  was,  which  was  also  excluded  ; 
and  the  same  question  was  asked  to  any  conversation  with  Mr. 
Blandy  at  about  the  time  of  giving  the  bond.  This  conversation 
was  at  the  time  the  bond  was  given.  It  certainly  could  not  be  rele- 
vant in  an  attempt  to  vary  the  condition  of  the  bond,  or  for  the 
purpose  of  affecting  the  construction  to  be  given  to  it.     The  bond 
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was  dated  Febraary  2, 1898.  The  action  against  the  city  by  Kelly 
was  commenced  on  February  28, 1898.  The  judgment  was  obtained 
on  May  5,  1899,  and  the  judgment  was  satisfied  on  March  19, 1900. 
This  conversation,  jtherefore,  was  more  than  two  years  prior  to  tlie 
time  of  the  satisfaction  of  the  judgment,  and  at  the  time  it  was 
offered  there  was  no  evidence  bearing  on  the  good  faith  of  the  city 
officials  in  making  the  settlement.  In  making  the  ruling,  however, 
the  court  did  not  finally  hold  the  evidence  not  admissible,  but 
stated  that  he  would  exclude  it  at  that  juncture  of  the  case ;  that  it 
was  necessary  first  for  the  defendants  to  attack  the  good  faith  of 
the  plaintiff's  officials;  to  show  the  circumstances  attending  the 
conduct  of  the  defendant  after  the  rendition  of  the  verdict ;  show 
what  the  defendants  wanted  the  city  to  do,  and  that  the  court  could 
then  see  whether  it  was  material  on  the  question  of  good  faith. 
Tlie  objection  was  then  sustained  with  leave  to  ask  the  question 
again  if  the  defendants  were  disposed  to.  Subsequently,  after  the 
defendant  Baird's  attorney  had  been  examined,  he  was  asked  by 
counsel  for  the  plaintiff  to  state  what  else  was  said  by  the  comptrol- 
ler and  himself  prior  to  the  execution  of  the  bond  when  the  comp- 
troller stated  that  the  amount  of  the  balance  due  the  defendant 
Baird  would  not  be  paid  unless  the  bond  was  given.  At  first  the 
court  seemed  to  overrule  the  objection,  but  subsequently,  upon 
counsel  for  the  plaintiff  stating  that  he  meant  to  show  that  he 
wanted  to  carry  the  case  to  the  appellate  court,  the  court  sustained 
the  objection,  to  which  the  plaintiff  excepted. 

It  seems  to  me  that  a  statement  to  the  comptroller  eome  time 
before  the  bond  was  executed  and  before  the  trial  of  the  action 
against  the  city  that  the  defendant  Baird  wanted  to  carry  the 
Kelly  case  to  the  appellate  court  was  quite  immaterial  as  to  the 
good  faith  of  the  law  officers  for  the  plaintiff  in  settling  the  case 
after  the  verdict  had  been  obtained  against  the  city.  Assuming 
that  any,  statement  as  to  what  was  said  to  the  corporation  coun- 
sel or  his  assistant  at  that  time  would  have  been  material  as  bearing 
upon  the  act  of  the  law  officers  for  the  plaintiff  in  determining 
npon  the  settlement,  the  mere  statement  of  Baird's  intention  before 
the  bond  was  executed  to  the  comptroller  seems  to  be  too  remote 
as  not  bearing  upon  the  good  faith  of  the  law  officers  of  the 
plaintiff  who  made  the  settlement.    A  casual  statement  of  this  kind 
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to  the  comptroller,  over  two  years  before  the  case  was  settled, 
would  not  certainly  be  notice  to  the  city  of  any  fact  which  could 
bear  upon  the  good  faith  of  counsel  for  the  corporation  in  making 
the  settlement. 

There  is  no  other  question  which,  I  think,  requires  discussion. 
The  case  was  submitted  to  the  jury  exactly  as  the  Court  of  Appeals 
said  it  should  be  and  the  jury  has  found  a  verdict  that,  in  my  view, 
is  sustained  by  the  evidence,  and  the  judgment  appealed  from 
should,  therefore,  be  affirmed,  with  costs. 

Patterson,  P.  J.,  and  Lahbest,  J.,  concurred ;  Laughun,  J,, 
concurred  iri  result ;  Houghton,  J.,  dissented. 

Judgment  affirmed,  with  costs. 


Alfred  Nathan,  Appellant,  v.  John  H.  O'Brien,  as  Commissioner 
of  Water  Supply,  Gas  and  Electricity  of  the  City  of  New  York, 
and  Others,  Eespondents. 

First  Department,  February  25, 1907. 

Munioipal  corporations  — proposals  for  contract  for  pumpin^^  engines  — 
requirement  that  bidder  give  evidence  of  ability  to  perform — when 
interested  taxpayer  cannot  restrain  acceptance  of  bid. 

A  provision  in  proposals  for  a  municipal  contract  for  pumping  engines  that  the 
bidders  shall  give  totisfactory  evidence  that  they  have  built  the  type  of  engines 
required  and  are  able  to  complete  the  work  as  specified,  is  for  the  benefit  of  the 
city  and  intended  to  exclude  irresponsible  bidders  unable  to  complete  the  con- 
tract. It  is  not  for  the  benefit  of  other  or  higher  bidders,  nor  does  it  bind  the 
city  to  reject  bids  because  the  bidder  does  not  fully  comply  with  the  expresET 
requirements  as  to  proof  of  ability  to  perform. 

Thus  when  the  lowest  bidder  has  permitted  the  city  engineer  to  investigate  the 
pumps  supplied  by  it  to  other  public  works,  and  the  municipal  authorities 
decide  to  accept  the  bid,  a  taxpayer  who  is  connected  with  a  bidder  $68,000  m 
excess  of  the  bid  accepted  cannot  enjoin  the  letting  of  the  contract  on  the 
theory  that  the  lower  bidder  did  not  give  adequate  proof  of  ability  to  perform, 
where  there  does  not  appear  to  be  any  other  person  who  refrained  from  bidding 
by  reason  of  the  provision  aforesaid. 

Taxpayer's  actions  are  brought  to  allow  the  illegal  acts  of  public  officials  to  be 
controlled  by  courts  and  to  protect  the  corporation.  They  are  not  allowed  for 
the  purpose  of  enabling  corporations  or  individuals  to  require  the  award  of  a 
public  contract  on  bids  in  excess  of  those  made  by  other  competent  and 
responsible  bidders. 
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When  it  appears  that  such  action  is  not  brought  for  the  interest  of  the  munici- 
pality but  for  the  ulterior  purpose  of  imposing  an  additional  burden  on  the 
municipality  by  an  interested  taxpayer,  a  court  of  equity  will  not  enjoin  the 
letting  of  a  contract  to  a  bidder  -who  is  responsible. 

Appeal  by  the  plaintiff,  Alfred  Nathan,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  ofBce  of  the  clerk  of  the  county  of  New  York  on  the  24th 
day  of  December,  1906,  denying  the  plaintiff's  motion  to  continue 
pendente  lite  an  injunction  theretofore  granted  herein. 

Samuel  Untermyer^  for  the  appellant. 

Theodore  Cormoly^  for  the  respondents  O'Brien  and  the  City  of 
New  York.  • 

Henry  D,  Hotchkisa^  for  the  respondent  Davis  &  Farnnm 
Manufacturing  Company. 

Ingbaham,  J. :      '  .  ' 

The  defendant  O'Brien,  as  commissioner  of  water  supply,  gas 
and  electricity  of  the  city  of  New  York,  advertised  proposals  for 
bids  to  furnish  four  pumping  engines  for  the  city  of  New  York. 
The  advertised  proposals  for  bids  provided  that  "  Each  bidder  shall 
submit  with  his  bid  or  estimate  evidence  that  will  prove  to  the  sat- 
isfaction of  the  Commissioner  tliat  he  is  prepared  to  furnish  all  the 
necessary  materials,  possesses  the  necessary  plant  and  means,  to 
complete  all  the  work  in  the  manner  and  time  herein  specified. 
Neither  experimental  nor  unused  types  of  engines  will  be  accepted. 
.Each  bidder  must  be  able  to  prove  that  he  has  built  vertical 
engines,  either  triple  or  compound,  with  cylinders  supported  either 
on  single  *A'  frames  or  double  'A'  frames.  These  engines  shall  be 
of  the  same  general  type,  although  not  necessarily  of  the  same 
capacity  as  the  engines  he  proposes  to  furnish,  and  the  bidder  shall 
state  where  these  engines  have  been  or  are  being  installed."  Several 
bids  were  received,  of  which  the  bid  of  the  defendant  Davis  & 
Farnum  Manufacturing  Company  was  for  $340,000,  the  lowest  that 
complied  with  the  proposals.  The  next  bid  was  for  $348,000,  but 
that  bid  was  withdrawn,  and  then  came  a  bid  of  the  Holly  Manu-- 
facturing  Company  of  Buffalo,  New  York,  of  $408,000,  $68,000  in 
excess  of  the  bid  of  the  Davis  &;  Farnum  Manufacturing  Company. 
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Other  bids  were  received  wliicli  were  higher.  These  bids  were 
opened  on  July  25,  1906.  After  the  bids  were  received  the  Davis 
&  Farnrm  Company  was  required  to  produce  the  proof  required  in 
the  proposals  for  bids.  The  engineers  of  the  city  of  New  York 
visited  their  manufacturing  establishment  and  investigated  the 
pumps  that  they  had  supplied  for  other  public  works,  and  upon  the 
report  of  the  engineer  the  commissioner  decided  to  accept  the  bid 
of  the  defendant  Davis  &  Farnum  Manufacturing  Company. 
Whereupon  a  taxpayer  who  was  connected  with  the  next  liigliest 
bidder,  $68,000  in  excess  of  the  bidder  whose  bid  was  accepted 
commenced  this  action  as  a  taxpayer  to  restrain  the  city  from  award- 
ing the  bid  to  the  lowest  bidder  upon  the"  ground  that  the  bidder 
whose  bid  was  accepted  did  not  famish  the  proof  which  should  have 
satisfied  tlie  commissioner  as  to  their  ability  to  furnish  the  engines, 
or  that  it  had  never  built  vertical  engines,  either  triple  or  com- 
pound, with  cylinders  supported  either  on  single  "A"  frames  or 
double  "  A  "  frames. 

Thus,  a  taxpayer,  under  statutes  (Code  Civ.  Proc.  §  1925 ;  Laws 
of  1892,  chap.  301;  Greater  N.  T.  charter  [Laws  of  1901,  chap. 
466],  §  59)  which  authorized  a  taxpayer  to  apply  to  the  oonrt 
to  prevent  waste  or  misappropriation  of  the  city's  money  or 
property,  seeks  to  prevent  the  city  from  making  a  contract  with 
a  bidder,  who  was  required  to  give  a  bond  in  the  sum  of  (250,000 
to  secure  the  faithful  performance  of  its  contract,  so  that  the 
city  will  be  compelled  to  purchase  of  a  corporation  with  which 
the  taxpayer  is  connected  the  same  property  and  pay  $68,000  more 
for  it.  All  tliis*  is  done  in  the  interest  of  the  taxpayers  and  the 
city.  Tliis  particular  taxpayer,  assumingly  acting  for  the  bene- 
fit of  the  corporation  with  which  he  is  connected,  seeks  to  use 
statutes  which  are  designed  for  the  protection  of  taxpayers  and 
municipal  corporations  to  impose  upon  the  municipal  corporation 
an  expenditure  of  $68,000  more  than  the  city  will  have  to  expend 
if  the  contract  based  upon  the  accepted  bid  is  completed.  The 
plaintiff,  upon  these  facts,  comes  into  a  .court  of  equity  and  asks 
th^t  the  court  enjoin  the  city  and  the  city  officials  from  making 
what  they  consider  an  advantageous  contract  because  the  lowest 
bidder  has  not  produced  to  the  commissioner  evidence  which 
should  satisfy  him  that  it  is  able  to  perform  its  eontract    These 
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proviBions  in  the  propoBals  are  for  the  benefit  of  the  city  and 
to  exclude  irresponsible  bidders  wlio  are  unable  to  complete  such  a 
contract  if  it  shonld  be  awarded  to  them.  It  is  not  for  the  benefit 
of  other  or  higher  bidders ;  nor  does  it  purport  to  bind  the  city  to 
reject  any  bids  of  persons  who  do  not  fully  comply  with  the  pro- 
posals as  to  the  nature  of  the  proof  that  is  to  satisfy  the  commis- 
sioner. It  is  claimed  that  the  city  has  been  injured  because  many 
other  bidders  who  could  not .  furnish  the  proof  to  the  commissioner 
that  he  required  were  prevented  from  bidding  and  that  it  was, 
therefore,  a  fraud  upon  all  the  bidders  and  a  fraud  upon  the  city  to 
insert  such  a  provision  unless  the  commissioner  intended  to  strictly 
enforce  it.  No  bidder,  however,  is  produced  who  has  stated  that 
but  for  this  provision  he  would  have  made  a  bid,  and  there  is  no 
evidence  to  show  that  there  are  any  manufacturers  anxious  to  per- 
form work  of  this  kind  or  who  would  have  made  bids  for  this  work 
bat  for  this  provision  of  the  proposals.  Before  it  can  be  assumed 
that  the  action  of  the  city  officials  in  waiving  a  strict  compliance 
with  this  provision,  if  such  a  compliance  was  waived  in  this  case, 
was  fraudulent  or  caused  damage  to  the  city,  there  must  be  some 
proof  to  justify  the  court  in  finding  that  a  bidder  was  prevented 
from  making  a  bid  by  this  provision  of  the  proposals.  The  statutes 
under  which  these  taxpayers'  actions  are  brought  are  to  allow  the 
acts  of  public  officials  to  be  controlled  by  the  courts  when  the 
action  is  illegal  or  will  impose  upon  the  municipal  corporation  or 
the  public  burdens  in  excess  of  that  which  should  be  borne.  They 
are  not  passed  for  the  purpose  of  enabling  corporations  or  combina- 
tions of  individuals  to  compel  the  city  to  award  contracts  which 
will  require  the  payment  of  an  amount  in  excess  of  that  for  which 
competent  and  responsible  bidders  can  be  obtained  to  do  the  work. 
A  court  of  equity  is  certainly  justified  in  refusing  to  grant  an 
injunction  where  it  is  perfectly  apparent  upon  the  face  of  the 
papers  that  the  application  is  not  made  for  the  purpose  of  protect- 
ing the  taxpayers  or  a  municipal  corporation,  but  for  an  ulterior 
purpose  which  will  impose  an  additional  burden  upon  a  munici- 
pality, and  while  an  act  which  is  clearly  illegal,  although  it 
might  be  to  the  advantage  of  the  municipal  corporation,  will 
be  enjoined,  a  mere  failure  of  a  public  ofiicer  to  exercise  a  dis- 
cretion in  such  a  manner  as  will  impose  a  large  additional  cost  upon 
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a  mnnicipality  Blionld  never  be  enjoined.  Upon  the  conceded  facts 
of  tills  case  this  application  b  not  made  in  good  faith  to  protect  the 
city  or  the  taxpayers,  bat  to  compel  the'city  oflScials  to  accept  a  bid 
largely  in  excess  of  that  which  the  pnblic  officers  have  accepted  and 
impose  additional  bnrdens  upon  the  city  of  New  York.  Of  courBe 
the  court  would  have  the  power  at  any  time  to  restrain  the  action 
of  the  city  officials  to  so  use  such  a  provision  as  to  prevent  competent 
persons  from  making  bids  or  to  enable  the  city  officials  to  award 
contracts  to  favored  bidders,  and  the  conrt  would  not  hesitate  to 
enjoin  the  awarding  of  any  contract  based  upon  a  bid  where  there 
was  proof  to  justify  a  finding  of  such  an  intent,  but  certainly  the 
court  will  not  award  an  injunction  which  would  have  the  effect  of 
compelling  the  city  to  award  a  bid  at  a  much  higher  price  than  that 
to  be  paid  to  a  successful  bidder  upon  the  assumption  without  proof 
that  other  bidders  were  prevented  from  bidding  because  of  the  inser- 
tion of  a  provision  of  this  kind  in  a  proposal  for  a  public  contract 
I  think  the  order  appealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

Lauohun,  Houghton  and  Lakbebt,  JJ.,  concurred;    Patter- 
son, P.  J.,  concurred  in  result. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.     Order 
tiled. 


Herman  Sijesens  and  Euzabeth  Hbimsoth,  as  Trustees  under  die 
Last  Will  and  Testament  of  Frederiok  Heimsoth,  Deceased,  and 
as  Executors  and  Trustees  under  tiie  Will  of  Matilda  S.  Daikkr, 
Deceased,  Bespondents,  v.  HiIrman  G.  Daikeb,  Appellant, 
Impleaded  with  George  F.  Daiker,  Jr.,  and  Others,  Defendants. 

First  Department,  February  25,  1907. 

Parent  and  cliild  —  will  providing  for  support  of  minor — income  applied 
when  father  unable  to  support  infant. 

When  a  will  creates  a  trust  for  the  maintenance  and  support  of  an  infant  daring 
his  minority,  accumulations  and  principal  to  be  paid  over  on  bis  arriving  at 
majority,  the  trustees  may  be  ordered  to  apply  such  portion  of  the  income  as 
is  necessary  to  the  support  and  maintenance  of  the  infant,  if  the  father  has  not 
sufficient  financial  ability  to  properly  cAre  for  him. 
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Appeal  by  the  defendant,  Herman  G.  Daiker,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  ia  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
10th  day  of  December,  1906,  denying  the  said  defendant's  motion 
that  the  plaintiffs,  as  trustees  and  executors,  be  directed  to  pay  cer- 
tain moneys  for  the  maintenance  of  said  defendant. 

Simeon  Sultan^  for  the  appellant. 

Oyrvs  C.  MiUer^  for  the  respondents. 

HoiTGHTON,  Z. : 

Appellant  is  an  infant  whose  mother  died  leaving  a  last  will  and 
testament  of  which  respondents  are  executors  and  trustees,  which 
provided  tliat  the  residue  of  her  estate  should  be  invested  and  the 
income  applied  to  tlie  maintenance  and  support  of  appellant  during 
his  minority,  and  on  his  arriving  at  the  age  of  twenty-oneyears  any 
accumulations  from  the  income  and  the  principal  to  be  paid  over  to 
him  or  his  issue. 

The  moving  papers  disclose  that  the  appellant  is  only  three  years 
of  age  and  in  such  ill  and  unfortunate  condition  that  he  requires 
more  than  ordinary  care.  The  motion  was  for  an  order  directing 
the  executors  and  trustees  to  apply  the  income,  which  amounts  to 
about  (1,500  per  annum,  and  what  has  accumulated  in  the  hands  of 
the  trustees,  to  the  payment  of  past  expenses  incurred  in  the  care 
of  appellant,  and  for  the  fixing  of  a  som  to  be  regularly  paid  in  the 
future  for  his  support  and  maintenance.  The  motion  was  denied 
on  the  ground  that  the  papers  did  not  disclose  the  financial  inability 
of  the  father  to  adequately  support  his  child. 

The  language  of  the  will  of  the  mother  shows  her  intention  that 
her  child  or  children  should  be  supported  from  the  income  of  her 
residuary  estate  if  there  was  a  necessity  to  resort  to  such  a  source. 
If  the  earning  capacity  and  financial  ability  of  the  father  is  inade- 
quate to  properly  care  for  appellant,  such  part  of  the  income  as  is 
necessary  should  be  applied  to  that  purpose. 

On   another  motion  the  facts  and   circumstances  can   be  fully 
developed,  and  to  that  end  we  think  the  order  should  be  modified 
by  permitting  a  renewal  of  the  motion  upon  additional  papers. 
We  express  no  opinion  with  respect  to  the  propriety  of  paying 
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past  expenditures.     That  matter  can  be  determined  when  it  more 
fully  appears  how  they  were  incurred,  and  for  what  and  by  whom 


The  order  should  be  modified  by  giving  the  appellant  leave  to 
renew  on  additional  papers,  and  as  so  modified  afSrmed,  without 
costs. 

Patterson,  P.  J.,  Inoraham,  Lauqhun  and  Lambert,  JJ., 
concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs.     Settle  order  on  notice. 


Ellen    Coffey,    as    Administratrix,    etc.,   of    Patrick    CorpiSY, 

Deceased,  Appellant,  v.  New  York  Ccty  Railway  Company, 

Eespondent. 

First  Department,  February  25,  1907. 

Appeal  from  order  —  opinion  below  not  canaidered. 

On  an  appeal  from  an  order  setting  aside  a  verdict,  it  is  the  order  which  govema 
the  appelate  court  and  not  the  opinion  of  the  court  below. 

Appeal  by  the  plaintiff,  Ellen  Coffey,  as  administratrix,  etc, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Trial 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  2d  day  of  April,  1906. 

Frederick  IluUe^  for  the  appellant. 
Joseph  F.  Dalr/y  for  the  respondent. 

Houghton,  J. : 

The  order  setting  aside  the  verdict  and  granting  a  new  trial,  from 
which  the  plaintiff  appeals,  recites  that  the  motion  was  made  npon 
the  ground,  amongst  others,  that  the  verdict  was  against  the  weight 
of  evidence. 

In  a  memorandum  opinion,  the  learned  trial  court  stated  views 
respecting  the  case,  in  which  we  do  not  concur.  It  is  the  order, 
however,  which  governs  our  consideration  of  the  api)eal  and  not 
the  opinion.    Treating  the  motion  as  mude  upon  the  ground  that 


i 
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the  verdict  was  against  the  weight  of  evidence,  as  we  must,  the 
facts  disclosed  bj  the  record  are  such  that  we  do  not  feel  justified 
in  interfering  with  the  discretion  exercised  by  the  trial  court  in 
making  such  an  order. 

The  order  granting  a  new  trial  is,  therefore,  affirmed,  with  costs. 

Pattkbson,   p.   J.,   Laughlin    and  Lambert,  JJ.,   concurred  ; 
iNaRAHAH,  J.,  concurred  in  result. 

Order  affirmed,  with  costs.     Order  filedL 


Edwin  F.  Hatfield  and  Others,  Appellants,  v.  Isidor  Straus  and 
Nathan  Straus,  Doing  Business  under  the  Firm  Name  and 
Style  of  R.  H,  Maoy  &  Company,  and  Others,  Respondents. 

First  Department,  February  26,  1907. 

Kunicipal  oorporations  — grant  of  right  to  build  private  railroad  in  city 
of  New  York  unauthorized. 

The  board  of  estimate  and  apportionment  of  the  city  of  New  York  is  without 
authority  to  grant  to  private  persons  the  right  to  construct  a  private  railroad 
on  or  under  the  city  streets  for  the  sole  purpose  of  transporting  their  own 
goods. 

The  amendments  to  sections  17,  28,  41,  43,  44,  45.  47,  48,  60,  72.  73,  74,  75  and 
242  of  the  charter  of  Greater  New  York,  made  by  chapter  629  of  the  Laws  of 
1905,  deprived  the  board  of  aldermen  of  the  power  to  grant  franchises  to  con- 
struct and  operate  railroads  in  the  city  streets  and  conferred  that  power  solely 
upon  the  board  of  estimate  and  apportionment. 

Said  amendments  did  not  grant  any  new  powers  to  the  board  of  estimate  and 
apportionment  not  theretofore  possessed  by  the  board  of  aldermen  in  relation 
to  the  granting  of  such  franchises. 

Said  section  242  of  the  revised  charter  confers  no  authority  on  the  board  of  esti- 
mate and  apportionment  to  grant  to  a  private  person  or  corporation  the  right 
to  build  such  private  road,  for  all  the  powers  conferred  by  that  section 
may  be  exercised  solely  for  the  benefit  and  in  the  interest  of  the  public  at 
large. 

Such  special  privilege  cannot  be  granted  whether  it  be  considered  as  a  franchise 
or  not;  or  whether  the  grantee  does  not  intend  to  act  as  a  common  carrier  for 
the  benefit  of  the  public. 

The  power  to  make  such  grant  was  not  heretofore  possessed  by  the  board  of 
aldermen  or  other  local  authority  and  was  not  transferred  by  the  legislation 
aforesaid  to  the  board  of  estimate  and  apportionment. 
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Such  grant  is  unauthorized  because  it  takes  public  property  for  private  use. 

When  said  board  of  estimate  and  apportionment  has  granted  to  a  private  person 
the  right  to  build  and  maintain  such  private  railroad,  an  adjoining  owner 
whose  access  to  his  property  will  be  invaded  by  the  tracks  and  whose 
property  will  be  diminished  in  value  thereby  toaj  sue  for  a  permanent 
injunction. 

The  plaintiff  under  such  circumstances  is  entitled  to  an  injunction  rendenU  UU, 
and  the  decision  as  to  his  right  thereto  should  be  made  before  the  road  is  built 
and  not  afterwards. 

Inqraham  and  Lauohlik,  JJ.,  dissented,  with  opinion. 

Appbal  by  the  plaintiffs,  Edwin  F.  Hatfield  and  others,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Terra 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New -York  on 
the  10th  day  of  December,  1906,  denying  the  plaintiffs'  motion  for 
an  injunction  pendente  lite  and  vacating  a  preliminary  injunction 
theretofore  granted. 

Arthur  H.  Maeten  of  counsel  [^Mdsten  cfe  Nichols^  attorneys], 
for  the  appellants. 

Edmond  E.  Wise,  for  the  respondents  Straus. 

Theodore  Connolyy  Louis  H.  Hafdo  with  him  on  the  brief, 
[  William  B.  EUisoUy  Corporation  Coimsel],  for  the  respondents 
City  of  New  York  and  others. 

Claskb,  J. : 

The  plaintiff  are  the  owners  of  the  premises  No.  149  West 
Thirty -fourth  street,  which  have  been  used  and  occupied  by  tliem 
for  many  years  past  as  a  private  dwelling.  The  defendants  Straus, 
doing  business  under  the  firm  name  of  B.  H.  Macy  &  Co.,  are  the 
lessees  of  the  premises  on  the  northwest  corner  of  Broadway  and 
Thirty-fourth  street,  eastward  of  and  immediately  adjoining  plain- 
tiffs' property,  and  occupy  the  same  for  the  purposes  of  a  lai^e 
department  store. 

CTpon  the  application  of  K.  H.  Macy  &  Co.  the  board  of  estimate 
and  apportionment  of  the  city  of  New  York,  on  the  6th  of  July, 
1906,  approved  by  the  acting  mayor  on  July  13,  1906,  adopted  a 
resolution  which  provided  in  part  as  follows :  "  That  the  consent  of 
the  corporation  of  the  City  ot  New  York  be  and  the  same  is  hereby 
given  to  the  firm  of  R.  H.  Macy  &  Co.,  doing  business  on  Broad- 
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way,  West  Thirty-fourth  and  West  Thifty-lifth  Streets,  to  construct, 
maintain  and  use  two-spur  surface  railroad  tracks  located  as  fol- 
lows :  First,  a  spur  track  to  be  operated  by  the  underground  elec- 
tric system  from  the  northerly  surface  railroad  track  in  West 
Thirty-fourth  Street  between  Broadway  and  Seventh  Avenue  in 
the  Borough  of  Manhattan,  to  their  store  on  the  northerly  side  of 
West  Thirty-fourth  Street.  *  *  *  Tlie  consent  hereby  given 
is  for  the  exclusive  use  of  the  grantee  and  shall  not  be  assigned, 
either  in  whole  or  in  part,  or  leased  or  sublet  in  any  manner,  nor 
shall  title  thereto,  or  right,  interest  or  property  therein,  pass  to  or 
vest  in  any  other  person  or  corporation  whatsoever,  either  by  the 
acts  of  said  grantee,  its  successors  or  assigns,  or  by  operation  of  law, 
without  the  consent  in  writing  of  the  City  of  New  York,  acting  by 
the  Board  of  Estimate  and  Apportionment  or  its  successors  in 
authority.  *  *  *  The  spur  tracks  to  be  constructed*  in  West 
Thirty-fourth  Street  shall  be  operated  only  by  the  underground 
electrical  sj'stem.  *  *  *  The  railroad  tracks  constructed  under 
this  consent  shall  be  maintained  and  operated  solely  for  the  purpose 
of  the  transportation  of  goods,  wares,  merchandise  and  for  no  other 
purpose,  and  especially  for  no  purpose  in  connection  with  passenger 
traffic  as  commonly  understood." 

The  moving  papers  show  that  the  said  spur  railroad  tracks  will 
connect  with  the  northerly  surface  railroad  bracks  in  West  Thirty- 
fourth  street  at  a  point  almost  directly  in  front  of  the  premises 
owned  by  the  plaintiffs  and,  ascribing  the  arc  of  a  circle,  will  traverse 
that  portion  of  the  street  between  the  surface  railroad  tracks  and 
the  curb,  and  thence  will  traverse  the  sidewalk  within  about  fifty 
feet  of  the  east  boundary  line  of  the  plaintiffs'  premises  for  the 
entire  distance  from  the  curb  to  the  building  line  and  will  there  run 
into  a  court  within  Macy's  building. 

The  purpose  of  the  construction  is  to  permit  the  running  of 
express  or  freight  cars  into  Macy's  store,  there  to  be  loaded  exclu- 
sively with  Macy's  goods ;  the  cars  when  loaded  to  be  run  back 
upon  the  track  of  the  City  railroad  and  thence  transferred  to 
the  borough  of  The  Bronx  to  Macy  &  Co.'s  distributing  station 
there. 

Plaintiffs  brought  this  action  for  an  injunction,  and  are  supported 
App.  Diy.  —  Vol.  CXVII.        43 
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by  affidavits  of  the  owners  of  the  premises  known  as  151, 153,  155, 
157,  169,  161,  163,  165,  167  West  Thirty-fourth  street,  and  the 
owners  of  the  premises  located  on  the  northeast  corner  of  Thirty- 
fourth  street  and  Seventh  avenue ;  that  is  to  say,  the  owners  of  all 
tlie  property  on  the  north  side  of  Thirty-fourth  street  from  Macy's 
store  to  Seventh  avenue  unite  in  opposition  to  the  constmctioD  of 
this  private  railroad. 

A  preliminary  injunction  was  granted  by  the  Special  Term,  but 
the  motion  to  continue  the  same  during  the  pendency  of  the  action 
was  denied  and  said  injunction  vacated,  and  from  said  order  this 
appeal  is  taken. 

What  is  involved  in  this  case  is  a  question  of  power.  If  die  board 
of  estimate  and  apportionment  had  the  power  to  grant  to  R.  H.  Hacy 
&  Co.,  a  private  copartnership,  engaged  in  the  selling  of  goods,  the 
privilege  to  construct,  maintain  and  use  for  its  exclusive  use  a  rail- 
road track  operated  by  the  underground  electric  system,  for  twenty- 
five  feet  say,  in  the  roadway  of  a  public  street,  and  entirely  across 
the  thirty  feet  of  public  sidewalk,  it  has  the  power  to  grant  a  simi- 
lar privilege  to  every  owner  or  lessee  of  property  in  the  city  of  New 
York.  If  an  apartment  house,  a  store  or  a  maimfactory,  or  a  club 
should  be  located  near  the  end  of  one  of  the  long  crosstown  blocks 
of  the  city,  and  should  deem  it  advisable  for  its  own  exclusive  pur- 
poses to  have  a  railroad  connection  by  a  spur  with  a  north  and  south- 
bound track  of  an  existing  street  railroad  company  on  the  avenue  at 
the  other  end  of  the  block,  the  board  would  have  the  power  to  permit 
it  to  construct,  maintain  and  use  said  spur  over  the  roadway  of  tlie 
street  for  five  hundred  feet.  If  the  board  has  the  power  to  permit 
this  private  railroad  spur  to  be  constructed  across  the  sidewalk  into 
Thirty  fourth  street,  it  has  the  power  to  permit  it  to  be  constructed 
lengthwise  with  the  sidewalk  to  connect  with  the  avenue.  If  it  is 
advantageous  to  R.  H.  Macy  &  Co.  to  have  this  personal  and  exclu- 
sive privilege,  it  cannot  be  doubted  that  other  large  department 
stores,  of  which  there  are  very  many  in  the  city,  would  find  it  of 
the  same  advantage,  and,  as  it  cannot  he  presumed  that  R.  H.  Macy 
&  Co.  are  any  special  favorites  of  the  board  of  estimate  and  appor- 
tionment, it  must,  upon  like  application,  impartially  grant  to  all 
applicants  a  similar  privilege. 

While  the  argument  of  convenience  and  propriety  is  not  couclosive 


Digitized  by  LjOOQ IC 


Hatfield  v.  Straus.  675 


App.  Div.]  First  Departmcut,  February,  1907. 


on  the  question  of  powei*,  yet,  when  a  novel  and,  as  it  seem.',  to  uie, 
dangerous  innovation  is  about  to  be  inaugurated  in  the  use  of  the 
city  streets,  it  is  important  to  look  the  question  fairly  in  the  face 
and  see  where  the  logic  of  the  situation  inevitably  carries  us.  The 
argument  ab  ificonveniente^  of  coui-se,  cannot  prevail  against  asettled 
rale  of  law  or  construction  ;  but  in  doubtful  cases  argumentum 
ab  inco7iveniente  j>lu7'iinum  valet  in  lege.  (Broom  Leg.  Max.  [7th 
ed.]  146.) 

It  is  conceded,  upon  this  record,  that  the  necessary  proce  ire  to 
obtain  a  franchise  for  a  surface  railroad  in  the  public  streets  was 
not  taken,  but  the  respondents  say  this'  is  not  a  franchise,  this  is 
not  a  street  railroad,  it  is  not  to  be  used  as  a  common  carrier  of 
passengers.  It  is  peraonal,  exclusive  and  private,  and,  therefore, 
the  provisions  in  regard  to  the  granting  of  franchises  to  surface 
railroads  do  not  apply.  The  respondents  claim  that  section  242  of 
the  revised  charter  of  Greater  New  York  (Laws  of  1901,  chap.  466, 
as  arad.  by  Laws  of  1905,  chap.  629)  grants  the  power. 

A  careful  examination  of  tlie  provisions  of  the  charter,  together 
with  the  Kapid  Transit  Acts,  discloses  that  before  the  legislation  of 
1905  the  board  of  aldermen  had  the  power  to  grant,  from  time  to 
time,  to  any  corporation  thereunto  duly  authorized,  the  franchise  or 
right  to  construct  and  opemte  railways  in,  upon,  over  and  along 
streets  in  the  city  of  New  York,  and  wherever  the  consent  of  the 
local  authorities  was  necessary  to  the  location  of  the  route  or  routes 
of  the  railways  under,  over,  upon,  through  and  across  any  of  the 
streets  of  the  city  of  New  York,  the  board  of  aldei^nen  was  the 
local  authority  vested  with  the  power  to  give  such  assent  for  the  city. 
It  is  common  knowledge  that  such  being  the  law  such  conditions 
existed  in  the  attempt  to  procure  from  said  board  the  necessary 
consents  in  regard  to  large  scliemes  of  public  improvements  in  the 
way  of  transit  facilities  that  tlie  Legislature  was  appealed  to,  and  as 
a  resnlt  thereof  a  series  of  laws  was  enacted  by  the  Legislatui'e  of 
1905,  whose  object  and  intent,  by  reason  of  alleged  abuses,  was  to 
take  from  the  board  of  aldermen  its  power  over  the  conferring  of 
such  franchises  and  the  giving  of  such  consent  and  to  confer  said 
power  upon  the  board  of  estimate  and  apportionment. 

Chapter  629  of  the  Laws  of  1905  amended  sections  17,  28,  41,43, 
44,  45,  47,  48,  50^  72,  73,  74,  75  and  242  of  the  Greater  New  York 
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charter  and  each  one  of  the  amendments  was  intended  to  deprive 
the  board  of  aldermen  of  said  power  and  to  confer  it  upon  the 
board  of  estimate  and  apportionment ;  in  many  instances  bj  a  mere 
substitution  in  the  statute  of  the  board  of  estimate  and  apportion- 
ment for  the  board  of  aldermen,  and  in  the  case  of  section  242  by  a 
nfew  provision  intended  to  cover  the  question.  The  next  to  the  last 
section,  15,  of  said  chapter  629  has  this  side  note :  ^^Application  of  this 
act,"  and  provides  that  "  This  act  and  all  the  amendments  hereby 
made  to  the  sections  thereof  hereby  amended  shall  be  applicable  to 
every  grant,  franchise  or  contrac6  heretofore  made,  authorized  or 
issued  by  the  said  board  of  rapid  transit  railroad  commissioners,  bnt 
not  yet  consented  to*  by  the  common  council  or  board  of  aldermen  of 
the  city,  as  well  as  to  all  grants,  franchises  or  contracts  hereafter  made, 
authoiized  or  issued  by  the  said  board  of  ra])id  ti-ansit  railroad  com- 
missioners." Chapter  630  of  the  Laws  of  1905  further  amended 
section  74  of  the  revised  charter.  Chapter  631  of  the  Laws  of  1905 
amended  chapter  4  of  the  Laws  of  1891,  entitled  "  An  act  to  pro 
vide  for  rapid  transit  railways  in  cities  of  over  one  million  inhabit- 
ant's," in  harmony  with  this  new  scheme,  and  substituted  the  boai*d 
of  estimate  and  apportionment  for  the  board  of  aldermen  as  being 
the  board  constituting  the  "  local  authorities "  whose  consent  was 
necessary  to  a  route  chosen  by  the  board  of  rapid  transit  railroad 
commissioners,  the  final  clause  of  the  said  amended  section  5  being, 
"and  the  consent  of  such  board  of  estimate  and  apportionment 
and  the  mayor,  without  the  consent  of  the  common  council,  board 
of  aldermen  or  other  board  or  officer  of  the  city,  shall  be  the  only 
consent  of  local  authorities  required  hereunder," 

The  purpose  and  design  of  this  legislation,  apparent  in  every  line 
thereof,  was  not  to  grant  new,  unheard  of  and  unknown  powers  to 
the  board  of  estimate  and  apportionment,  but  simply  to  transfer  to 
tliat  board  those  which  had  theretofore  been  possessed  and  alleged 
to  have  been  misused  by  the  board  of  aldermen  in  relation  to  the 
granting  of  franchises  and  tlie  location  of  routes  by  public  serrice 
corporations,  in  the  interest  of  the  public. 

Section  242  of  the  revised  charter,  as  thus  amended,  provides  timt 
"  The  hoard  of  estimate  and  apportionment  shall  hereafter,  except 
in  the  cases  where  franchises,  rights  or  contracts  shall  bo  granted 
or  authorized  pursuant  to  the  Rapid  Transit  Act,  chapter  four  of 
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the  laws  of  eighteen  hundred  and  ninety-one,  and  the  amendments 
tliereof,  have  the  exclusive  power  in  behalf  of  the  city  to  grant  to 
persons  or  corporations  franchises  or  rights  or  make  contracts  pro- 
viding for  or  involving  the  occupation  or  use  of  any  of  the  streets, 
avenues,  highways,  boulevards,  concourses,  driveways,  bridges,  tun- 
nels, parks,  parkways,  waterways,  docks,  bulkheads,  wharves,  piers,  or 
pubHc  grounds  or  waters  witliin  or  belonging  to  the  city,  whether 
on,  under  or  over  the  surface  thereof,  for  railroads,  pipe  or  other 
conduits  or  ways  or  othei-wise  for  the  transportation  of  persons  or 
property  or  the  transmission  of  gas,  electricity,  steam,  light,  heat 
or  power ; "  provided  the  same  shall  not  be  operative  until  sepa- 
rately approved  in  writing  by  the  mayor  after  the  action  of  said 
board.  Every  one  of  these  enumerated  purposes  are  for  the 
benefit  of  and  in  the  interest  of  the  public  at  large.  And,  again, 
in  said  section,  the  said  board  is  designated  '"  as  the  local  authority 
having  the  control  of  such  "  streets,  etc.,  whose  consent  is  necessary 
in  proceedings  under  chapter  4r  of  the  Laws  of  1891  or  the  acts 
amending  the  same,  and  the  last  paragraph  of  the  section  is, 
"  Hereafter  no  consent  or  approval  of  any  such  determination,  con- 
clusion, route,  plan,  specification,  right,  franchise  or  contract  by  the 
board  of  aldermen  or  anj^  department  or  officer  of  the  city  shall  be 
necessary,"  referring  to  the  consent  required  by  the  local  authoritit? 
to  the  plans  of  the  rapid  transit  railroad  commissioners. 

The  other  provisions  of  law  in  regard  to  the  granting  of  fran- 
chises must  be  read  in  connection  with  these  amendments  and  the 
sole  result  thereof,  as  it  seems  to  me,  is  simply  to  transfer  the  pow- 
ers theretofore  had  over  such  subjects  from  the  board  of  aldermen 
to  the  board  of  estimate  and  apportionment,  and,  therefore,  if  the 
permit  given  in  this  case  is  to  be  considered  as  given  under  these 
provisions  of  the  amendatory  acts  of  1905,  then  a  franchise  or 
grant  for  a  surface  railroad  has  been  given  and  the  provisions  of 
law  as  to  the  granting  of  such  franchise  have  not  been  complied 
with.  But,  say  the  respondents,  we  do  not  claim  to  have  a  fran- 
chise ;  we  do  not  intend  to  act  as  a  common  carrier ;  we  do  not 
propose  to  run  a  surface  railroad  for  the  benefit  of  the  people. 
What  we  have  is  a  personal-,  private  and  exclusive  right  to  con- 
struct, maintain  and  use  a  private  track  on  a  portion  of  the  pub- 
lic streets  and  sidewalk  tliereof,    vested  in   the  city  to   hold  as 
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trustees  for  the  use  of  all  the  people  of-  the  State  as  a  public 
liighwa}'. 

It  seems  to  me  that  jio  power  to  grant  snch  a  right  was  ever 
conferred  by  law,  or  possessed  by  the  board  of  aldermen  or  any 
other  local  authority,  and  hence  could  not  be  and  was  not  trans- 
ferred by  this  legislation  from  the  board  of  aldermen  to  the  board 
of  estimate  and  apportionment,  and,  as  an  independent  proposition, 
that  no  snch  power  could  be  or  has  been  created  b}"^  this  legislation 
and  conferred  upon  the  board  of  estimate  and  apportionment.  The 
only  ground  npon  which  surface  railroads  were  ever  permitted  to  be 
laid  in  the  public  streets,  the  only  reason  authority  was  ever  con- 
ferred upon  a  corporation  to  occupy  for  the  purpose  of  making  money 
for  itself  a  portion  of  the  public  streets,  was  that  it  was  a  legitimate 
street  use  for  the  benefit  of  all  the  traveling  public.  Bat  the 
moment  such  a  right  is  given  for  the  exclusive  use  of  a  private  individ- 
ual, there  has  been  a  taking  of  public  property  for  private  use  which 
cannot  be  justified.  Tlie  streets  of  the  city  of  New  York  belonging 
to  all  the  people  have  been  subjected  to  many  invasions  for  the  benefit 
and  use  of  private  owners.  Of  late  yeare  it  has  been  realized  by 
the  courts  how  dangerous  such  invasions  have  been,  and  in  A^ck^r- 
man  v.  True  (175  N.  Y.  353),  and  in  McMillan  v.  Klaw  cfe 
Erlanget*  Co,  (1(>7  App.  Div.  407),  and  in  WiUiams  v.  Silverman 
Realty  tfe  Construction  Co,  (111  id.  679),  the  Court  of  Appeals  and 
this  court  have  announced  the  doctrine  that  the  board  of  aldermen 
or  other  local  authority  having  control  over  the  streets  for  certain 
purposes,  had  no  power  to  permit  invasion  thereof  for  private  use, 
and  if  there  was  any  local  legislation  which  could  be  invoked  as  an 
authority  in  that  regard,  it  would  be  unconstitutional  as  attempting 
to  authorize  either  the  tailing  of  private  property  for  private  use, 
or  the  taking  of  pu\)lic  property  for  private  use. 

So  far  as  I  have  been  able  to  find,  no  such  invasion  of  the  public 
streets  for  purely  private  purposes,  as  in  the  case  at  bar,  has  ever 
been  sanctioned.  In  the  case  of  Fanning  v.  Osborne  (102  N.  Y. 
441)  a  street  railroad  corporation  made  a  contract  with  defendant 
granting  to  him  the  right  to  run  freight  cars  over  a  portion  of  its 
route  into  his  premises  for  his  private  use,  defendant  to  pay  tlie 
expense  of  laying  the  new  track  and  keeping  the  same  in  repair. 
In  an  action  to  restrain  such  use,  by  an  abutting  property  owner,  it 
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was  held  that  the  facts  found  showed  a  special  injnrj  sustained  by  the 
plaintiff  from  the  operation  of  the  railroad  which  justified  the 
interference  of  equity ;  that  such  use  of  the  street  was  a  nuisance 
which  should  be  restrained  and  this  without  regard  to  the  question 
whether  the  defendant  had  a  title  to  or  interest  in  the  soil  of  the 
street.  The  unanimous  opinion  of  the  court,  written  by  Andrews, 
J.,  said :  "  The  right  to  construct  and  operate  a  street  railway  is  a 
franchise  which  must  have  its  source  in  the  sovereign  power.  The 
legislative  power  over  the  subject  is  also  subject  to  the  limitation 
that  the  franchise  must  be  granted  for  public  and  not  for  private 
purposes,  or  at  least  public  considerations  must  enter  into  every  valid 
grant  of  a  right  to  appropriate  a  public  street  for  railroad  uses.  The 
construction  and  maintenance  of  a  street  railway  by  any  individual 
or  association  of  individuals  without  legislative  authority,  would 
constitute  a  public  nuisance  and  subject  the  persons  maintaining  it 
not  only  to  indictment,  but  also  to  a  private  action  in  favor  of  any 
person  sustaining  special  injury.  *  *  *  It  is  plainly  contrary  to 
public  policy  that  a  franchise  granted  for  public  purposes  should  be 
used  as  a  mere  cover  for  a  private  enterprise."  It  makes  no  differ- 
ence in  principle  that  in  the  case  last  cited  the  tracks  were  longer 
than  those  proposed  to  be  laid  in  the  case  at  bar.  With  the  excep- 
tion of  the  length  of  the  road,  the  cases  seem  to  be  on  all  fours. 
In  the  Fanning  case  there  was  the  right  to  run  freight  cars  over  a 
portion  of  its  road  into  his  premises  for  his  private  use,  defendant 
to  pay  the  expense  of  laying  the  new  tracks  and  keeping  the  same 
in  repair.  Substitute  express  for  freight  cars  and  we  have  the  exact 
situation  presented  in  the  case  at  bar. 

The  doctrine  of  this  case  that  the  franchise  must  be  granted  for  a 
public  and  not  for  a  private  purpose  was  reasserted  in  Paige  v. 
Schenectady  R.  Co,  (178  N.  T.  115),  citing  the  Fanning  Cane 
{supra). 

In  other  jurisdictions  the  proposition  that  streets  and  highways 
are  intended  for  the  common  and  equal  use  of  all  citizens  and  that 
an  appropriation  of  them  for  private  individual  uses  is  a  perversion  of 
them  from  their  lawful  purposes  and  cannot  be  authorized  has  been 
frequently  applied  to  the  laying  down  of  railroads  in  the  streets  for 
the  private  use  and  benefit  of  an  individual.  In  Glaeesner  v 
Anheueer-Bvsch  Brewing  Assn.   (100   Mo.    508)   the  corporate 
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authorities  of  St.  Louis,  by  ordinance,  gave  to  the  brewing  associa- 
tion tlic  right  to  lay  down  and  operate  a  single  or  double  railroad 
switch  from  its  brewery  through  and  across  public  streets  to  the 
Mississippi  river,  about  a  quarter  of  a  mile  away.  The  plaintiff, 
owning  a  store  seventy  or  more  feet  away  from  the  place  where  the 
proposed  track  crossed  a  thoroughfare,  procured  an  injunction 
against  the  city  and  the  mayor.  The  court  held  that  the  city  under 
its  general  power  to  regulate  the  use  of  the  streets  had  no  power  to 
legalize  the  construction  and  operation  of  railroads  therein  for  private 
purposes  only. 

In  Gustafson  v.  Ilamm  (56  Minn.  334)  an  injunction  against  main- 
taining and  operating  a  spur  railroad  running  through  the  public 
street  was  directed.  It  was  shown  that  there  would  be  an  average 
of  only  one  train  a  day,  taking  about  one  minute  to  cross  the  street 
The  court  said :  "  The  city  had  no  right  or  authority  to  grant  defend- 
ant a  license  to  construct  and  operate  a  purely  private  railroad  upon 
or  across  a  public  street." 

In  Ileaih  v.  I>e8  Moines  <&  St.  L,  li,  Co,  (61  Iowa,  11)  the  court 
held :  "  We  do  not  think  the  statute  confers  upon  the  city  council 
authority  to  devote  the  streets  or  alleys  to  a  railway  track  for  the 
private  benefit  simply  of  an  individual." 

In  State  v.  Tretiton  (36  N.  J.  Law,  79)  the  common  council 
of  the  city  of  Trenton  passed  an  ordinance  permitting  two  indi- 
viduals to  construct  a  railroad  track  across  a  public  street  from 
a  canal  to  their  land  on  the  other  side  of  the  street.  The  track 
was  to  be  used  for  the  carriage  of  lumber  from  the  canal  to 
their  property.  The  prosecutors,  who  were  residents  and  land- 
owners on  said  street,  denied  the  power  of  the  common  council 
to  pass  the  ordinance.  The  court  said :  "  If  they  (referring  to 
the  common  council)  can  license  one  to  build  a  railroad  across 
the  highway  for  his  own  exclusive  benefit,  of  which  the  public 
can  have  no  user  or  advantage  of  convenience,  it  is  difficult  to 
perceive  why  they  cannot  empower  another  to  place  therein  a 
structure  which  will  more  effectually  impede  the  public  passage 
and  maintain  it  there  during  their  pleasure.  *  *  *  The  right 
to  license  one  necessarily  implies  authority  to  license  all,  and  thus 
municipal  corporations  under  the  general  power  to  regulate  streets 
become  the  source  from  which  franchises  to  favored  individuals 
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in  the  public  ways  derive  their  existence.  Streets  and  highways 
are  intended  for  the  common  and  equal  use  of  all  citizens,  to  which 
end  they  must  be  regulated.  An  appropriation  of  tliem  to  private 
individual  uses  from  which  the  public  derive  no  convenience,  benefit, 
or  accommodation,  is  not  a  regulation,  but  a  perversion  of  them 
from  their  lawful  purposes,  and  cannot  be  regarded  as  an  execution 
of  tlie  trust  imposed  in  the  city  authorities." 

In  MikeaelZ  v.  Durlcee  cfe  Stoxtt  (34  Kan.  509)  the  court  had 
under  consideration  an  injunction  to  restrain  defendants  construct- 
ing and  operating  a  railroad  in  a  public  street  in  front  of  the  plain- 
tifiPs  lot  in  Ft.  Scott,  Kan.  Defendants  were  not  a  corporatign  nor 
common  carriers.  Their  object  in  constructing  the  railroad  was 
entirely  for  their  own  individual  purposes  and  to  enable  them  to 
better  carry  grain,  etc.,  to  and  from  their  elevator,  to  and  from  the 
Missouri  Pacific  railroad,  not  far  from  the  elevator.  The  court 
said:  "We  think  it  may  be  laid  down  broadly  and  upon  general 
principles  that  no  city  has  any  right  or  authority  to  give  permission 
to  any  individual  or  corpomtion  to  construct  or  operate  a  purely  pri- 
vate railroad  upon  any  of  the  public  streets  of  the  city.  *  *  * 
Any  abutting  lot  owner  whose  property  is  or  may  be  injured  by 
it  may  maintain  an  action  to  perpetually  enjoin  each  person  or 
corporation  from  making  such  use  of  the  street." 

Upon  reason  and  authority,  therefore,  I  reach  the  conclusion  that 
there  is  no  power  lodged  in  the  board  of  estimate  and  apportion- 
ment or  any  other  local  authority  to  grant  the  permit  here  under 
consideration.  I  have  no  doubt  of  the  plaintiffs'  right  to  sue.  The 
switch  for  the  spur  is  in  front  of  their  property,  which  is  next  to  the 
Macy  store.  The  access  to  their  property  is  over  the  sidewalk  from 
the  cast,  which  sidewalk  will  be  invaded  by  the  tracks  and  slot  of 
the  constructed  spur,  and  as  they  pass  to  and  fro  from  their  property 
they  will  have  to  keep  a  lookout  for  and  be  in  danger  of  the  earn 
shunted  out  by  electricity  from  the  building.  There  is  evidence  in 
the  case  that  the  proposed  construction  and  the  proposed  use  will 
seriously  damage  the  value  of  their  property. 

In  Callanan  v.  Gilman  (107  N.  Y.  360)  the  Court  of  Appeals 
held,  in  an  action  brought  to  restrain  the  use  of  certain  skids  by  the 
defendant  across  the  sidewalk,  that  the  plaintiffs  had  a  right  to  brin^ 
the  action,  although  the  bridge,  when  used  by  the  defendant,  was 
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thirty-five  feec  from  the  plaintiffs'  store,  and  that  the  plaintiffs  suf- 
fered damage  for  the  naisance,  which  was  not  common  to  other  per- 
sons having  occasion  to  use  the  street.  From  the  cases  cited,  where  in 
tlie  case  of  railroad  tracks,  the  right  to  sne  was  npheld  in  the  case 
of  property  owners  abutting  upon  the  street,  or  even  as  far  away  as 
seventy  feet  from  the  street  proposed  to  be  crossed  by  the  railroad 
tracks,  I  think  enough  has  been  alleged  to  sustain  the  plaintiffs' 
right  of  action. 

It  seems  to  me  that  the  preliminary  injunction  should  have  been 
continued  and  made  permanent  during  the  pendency  of  the 
action. 

Among  the  papere  are  reports  by  various  officei's  of  the  city,  in 
which  it  is  stated  that  this  is  the  first  instance  where  an  application 
has  been  made  for  the  granting  of  such  a  privilege,  and  in  which 
reasons  are  presented  (m  broad  views  of  public  policy  why  it  onght 
not  to  be  granted. 

No  case  has  been  found  and  none  is  cited  upholding  the  grant. 

Under  such  circumstances,  it  appeara  to  be  reasonable  that  before 
so  novel  and,  as  it  seems  to  me,  dangerous  a  perversion  of  the  pub- 
lic streets  should  be  permitted,  the  defendants  should  establish  their 
rights  to  Construct,  maintain  and  use  this  railroad  solely  for  tlieir 
private  purposes  in  the  action.  The  right  should  be  settled  before 
the  road  is  built,  not  afterwards. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  to  continue  the  injnnction 
pendente  lite  is  granted,  with  ten  dollars  costs. 

Patterson,  P.  J.,  and  Scott,  J.,  concurred;  Inqrahaic  and 
Laughlin,  JJ.,  dissented. 

Ingbaham,  J.  (dissenting) : 

In  the  prevailing  opinion  the  reversal  of  this  order  is  made  to 
depend  upon  a  lack  of  power  in  the  board  of  estimate  and  appor- 
tionment to  grant  the  defendants  Macy  &  Co.  the  privilege  to  con- 
struct this  track.  I  do  not  agree  with  all  that  is  said  in  the  prevail- 
ing opinion,  but  I  think  this  order  should  be  affirmed  on  the  gronnd 
that  tlie  plaintiffs  are  not  in  a  position  to  enforce  the  rights  of  the 
l)ublio  to  restrain  the  defendants  Macy  &  Co.  from  acting  under 
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flie  resolution  of  the  board  of  estimate  and  apportionment.  It  is 
not  alleged  that  the  plaintiffs  have  any  title  to  the  fee  of  Thirty- 
fourth  street,  or  that  any  property  right  of  theirs  is  afltected  by  the 
proposed  use  of  the  street.  No  structure  is  proposed  to  be  erected 
in  the  street,  and  there  is  no  actual  obstruction  placed  upon  either 
the  street  or  sidewalk.  What  was  authorized  was  a  use  of  the  sur- 
face of  the  street,  and  such  a  use  was  authorized  by  the  municipal 
authorities  having  control  of  the  streets  of  tlie  city  of  New  York. 
That  plaintiffs  have  no  property  in  tlie  street,  and  that  the  Legis- 
lature would  have  power  to  authorize  this  use  is  settled  since  the 
decision  of  the  Court  of  Appeals  in  People  v.  I^err  (27  N.  Y.  188), 
reafiirmed  in  KelUnger  v.  Forty-second  Street^  etc,,  R.  JR.  Co.  (50 
N.  Y.  206),  and  has  never  since  been  seriously  questioned.  Assum- 
ing that  the  Legislature  has  not  authorized  the  board  of  estimate 
and  apportioiiment  to  grant  such  a  riglit  as  this  resolution  grants  to 
Macy  &  Co.,  the  tracks  would  be  a  public  nuisance,  but  an  indi- 
vidual could  not  maintain  an  action  to  restrain  its  continuance 
unless  he  had  suffered  special  damage  in  addition  to  that  common 
to  all  the  inhabitants  of  the  State  from  the  unautliorized  use  of 
the  street. 

The  only  possible  injury  that  could  accrue  to  plaintiffs  would  be 
the  interference  with  the  sidewalk  and  roadway  of  the  street  by  tlie 
construction  of  these  rails  and  subway  below  the  surface  of  the 
street.  Neither  the  proposed  tracks  nor  subway,  however,  is  in  front 
of  the  plaintiffs'  property,  but  is  entirely  in  front  of  the  property 
of  Macy  &  Co.  Access  to  the  plaintiffs'  property  would  not  l>e  at 
all  interfered  with,  and  it  does  not  appear  that  the  construction  of 
such  a  track  across  the  sidewalk  would  incommode  any  one  using 
the  sidewalk  more  than  the  construction  of  a  pavement  for  carts  and 
wagons.  The  plaintiffs,  as  the  owners  of  property  abutting  on  the 
street  to  the  west  of  Macy  &  Co.'s  property,  would  not,  I  think, 
suffer  any  more  from  this  inconvenience  than  the  rest  of  the  public 
in  walking  along  this  street. 

It  seems  to  me  that  the  case  here  presented  is  entirely  different 
from  that  of  Callanmi  v.  Gihnan  (107  N.  Y.  360).  That  case 
recognized  the  right  of  an  abutting  property  owner  to  temporarily 
obstruct  the  streets  for  the  removal  of  merchandise  from  his  build- 
ing, and  cited  with  approval  Mathews  v.  Kelsey  (58  Me.  56),  where 
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the  court  said :  "As  an  incident  to  this  right  of  transit,  the  public 
have  a  right  to  load  and  unload  such  vehicles  (in  the  street  or  from 
tlie  street)  as  they  find  it  cpnvenient  to  use.  But  in  this  respect 
each  individual  is  restrained  by  the  riglits  of  otliers.  He  must  do 
liis  work  in  such  careful  and  prudent  manner  as  not  to  interfere 
unreasonably  with  the  convenience  of  others."  The  facts  of  that 
case  {CaUanan  v.  Gilmariy  8upra\  which  justified  the  plaintifik  in 
applying  for  an  injunction,  was  that  both  the  plaintiffs  and  the 
defendant  were  extensive  retail  and  wholesale  grocers,  having 
stores  next  to  each  other  on  the  south  side  of  Vesey  street  in  the 
city  of  New  York ;  that  a  large  portion  of  the  plaintiffs'  customers, 
in  order  to  reach  their  store,  were  obliged  to  pass  upon  the  sidewalk 
in  front  of  the  defendant's  store  ;  that  goods  were  taken  to  and  from 
the  defendant's  store  by  means  of  trucks  loaded  in  the  street.  The 
trucks  were  placed  in  the  street  adjoining  the  sidewalk,  and  then  a 
bridge  made  of  two  skids  planked  over  so  as  to  make  a  plankway 
three  feet  wide  and  fifteen  feet  long,  with  side  pieces  three  and  one- 
half  inches  high,  was  placed  over  the  sidewalk,  with  one  end  resting 
upon  the  stoop  of  the  defendant's  store  and  the  other  end  upon  a 
wooden  horse  outside  of  the  sidewalk  near  the  truck  to  be  loaded. 
This  bridge  was  elevated  above  the  sidewalk  at  the  inner  end  about 
twelve  inches  and  at  the  outer  end  about  twenty  inclies,  thus 
entirely  obstructing  the  sidewalk,  and  goods  were  conveyed  over 
this  bridge  to  and  from  the  store.  Persons  wishing  to  pass  upon 
the  sidewalk  in  front  of  the  store,  when  the  bridge  was  in  place, 
were  obliged  to  step  upon  the  stoop  and  go  around  that  end  of  the 
bridge.  The  bridge  was  usually  removed  when  not  in  use;  but 
there  was  uncontradicted  evidence  that  it  was  sometimes  permitted 
to  remain  in  position,  when  not  in  use,  for  ten  or  fifteen  minutes, 
and  tiiat  it  sometimes  remained  in  position  when  in  use  over  two 
hours,  and  remained  in  position  across  the  sidewalk  from  four  to 
five  hours  each  business  day,  between  the  hours  of  nine  o'clock  a.  3L 
and  five  p.  m.,  and  that  it  obstructed  the  sidewalk  the  greater 
part  of  every  business  day.  It  was  held  that  the  maintenance 
of  this  bridge  was  a  nuisance,  and  that  the  facts  proved  special 
damage  from  the  nuisance  ta  tiie  plaintiffs.  There  was  proof 
that  custom  was  turned  away  from  the  plaintiffs'  store  on  account 
of  the  obstruction,  and  that  pedestrians  were  turned  to  the  north 
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side  of  the  street  before  reaching  plaintiffs*  store.  That  the 
plain tifis  suflfered  some  special  damage,  not  common  to  persons 
merely  using  the  street  for  passage,  is  too  obvious  for  reasonable 
dispute.  In  that  case  the  court  modified  the  injunction  granted 
below  by  simply  restraining  the  defeudant  from  unreasonably 
obstructing  the  sidewalk  by  any  plaukway  or  bridge  or  other  like 
©Instruction  elevated  above  the  sidewalk  and  reaching  from  said 
premises  or  from  the  stoop  in  front  of  the  same  to  the  roadway  of 
said  Vesey  street,  or  from  unnecessarily  or  unreasonably  hindering 
or  preventing  the  plaintiffs  or  their  employees,  servants  and  cus- 
tomers from  having  the  convenient  use  of  and  passage  along  the 
sidewalk  of  said  Vesey  street  in  front  of  said  premises  Nos.  35  and 
37  Vesey  street  by  any  like  obstruction. 

The  facts  of  that  case  and  this  are  so  different  that  it  seems  to 
me  that  it  is  not  an  authority  for  the  plaintiffs,  but,  in  the  modifi- 
cation of  the  judgment,  rather  an  authority  for  the  defendants. 
Tliere  is  here  no  evidence  that  there  will  be  any  obstruction  to  this 
sidewalk  which  will  interfere  witli  the  access  to  the  plaintiffs* 
premises.  It  does  not  even  appear  that  the  sidewalk  will  become 
more  uneven  or  rough  or  inconvenient  for  use  than  the  present  paved 
entrance.  The  use  of  the  proposed  tracks  was  expressly  limited 
to  the  night  time,  so  that  the  actual  obstruction  to  the  street  will  be 
less  than  the  constant  use  of  the  passageway  for  trucks  or  vehicles 
and  every  citizen  of  the  State  of  New  York  using  this  sidewalk 
will  be  incommoded  in  the  same  way  that  the  plaintiffs  will  be 
incommoded  by  the  construction  of  these  tracks  and  the  subway 
underneath  the  street. 

In  Fanning  v.  Osborne  (102  N.  Y.  441)  the  unauthorized  rail- 
road track  was  laid  immediately  in  front  of  the  plaintiff's  premises. 
The  plaintiff  was  the  owner  of  the  bed  of  the  highway,  the  public 
only  owning  an  easement  for  highway  uses  in  the  land  embraced 
in  the  street.  Here  the  right  to  the  injunction  was  because  of  the 
nnanthorized  use  of  the  plaintiff's  property,  and  not  a  mere  right 
to  abate  a  public  nuisance  from  whicli  the  plaintiff  sustained  no 
special  damage.    • 

The  city  owning  the  fee  of  the  street  has  authorized  its  use  for  a 
special  purpose.  Such  use  will  cause  these  plaintiffs  no  other  or 
greater  damage  than  is  caused  the  public  generally  in  using  the 
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Btreet,  and  for  that  reason,  according  to  the  settled  rale  of  law,  the 
public,  and  not  individuals,  must  abate  the  nuisance. 
I  thi^ik,  therefore,  the  order  appealed  from  should  be  affirmed. 

Laughlin,  J.,  concurred. 

Order  revei*8ed,  with  ten  dollars  costs  and  disbi^rsements,  and 
motion  to  continue  injunction  ^^n^w^fe  Zi^d  granted,  with  ten  dol- 
lars costs.     Settle  order  on  notice. 


In  the  Matter  of  the  Petition  of  Albert  Thieriot,  as  Executor, 
etc.,  of  KosA  Dklmonico,  Deceased,  and  Lorenzo  Crist  Del- 
MONico,  for  the  Revocation  as  to  Josephine  Crist  Delmonioo  of 
Letters  Testamentary  Issued  to  Her,  as  Executrix,  and  Albert 
Thieriot,  as  Executor,  etc.,  of -Rosa  Delmonicx),  Deceased,  and 
for  the  Removal  of  the  Said  Josephine  Crist  Delmonioo,  as 
Testamentary  Trustee  under  Said  Will,  Respondents. 

Josephine  Crist  Delmonioo,  Appellant. 

First  Department,  February  25,  1907. 

Partnenhip  —  executors  and  administrators — when  surviving  partner 
should  not  be  removed  as  executor. 

When  the  will  of  a  deceased  partner  gives  to  a  surviving  partner,  who  is  also 
made  executrix  and  trustee,  the  controlling' interest  in  the  business  and  man- 
agement thereof,  free  from  any  control  or  dictation  from  any  person  whomso- 
ever, the  surviving  partner  is  the  sole  legal  owner  of  the  assets  and  has  exclusive 
right  of  management  in  winding  up  the  partnership  affairs  within  the  limits 
of  good  faith. 

The  other  representatives  of  the  deceased  partner  have  no  right  to  interfere  with 
the  surviving  partner,  or  to  require  her  removal  as  executrix  and  trustee,  so 
long  as  she  is  applying  the  proceeds  of  the  firm  in  settlement  of  its  debts. 

The  representative  of  the  deceased  partner  may  require  the  application  of  the 
assets  in  payment  of  debts,  but  the  mode  and  manner  of  so  doing  is  under  the 
exclusive  control  of  the  surviving  partner. 

A  trustee  appointed  by  will  or  deed  will  not  be  removed  for  violation  of  duty,  or 
even  breach  of  trust,  if  the  fund  is  in  no  danger  of  being  lost,  and  the  ooort 
will  only  interfere  when  it  is  necessary  to  save  the  trust  property.  There 
must  be  such  misconduct  a^to  show  want  of  capacity  or  fidelity,  putting  the 
trust  in  Jeopardy. 
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Appeal  by  Josephine  Crist  Delraonico  from  a  decree  of  the 
Surrogate's  Court  of  the  county  of  New  York,  entered  in  said 
Surrogate's  Court  on  the  27th  day  of  December,  1906,  revoking  as 
to  herself  letters  testamentary  theretofore  issued  to  her  and  Albert 
Thieriot  jointly,  and  removing  lier  as  testamentary  trustee  under 
the  last  will  and  testament  of  Bosa  Delmonico,  deceased. 

Morgan  J.  0*Brien^  for  the  appellant. 
Solomon  Hanford^  for  the  respondents. 

Lambebt,  J. : 

In  the  year  1901  a  copartnership  known  as  "  Delmonico's " 
existed  for  the  purpose  of  carrying  on  a  restaurant  in  the  city  of 
New  York.  Tliis  partnership  consisted  of  Rosa  Delmonico,  owning 
four-sixths  parts;  Josephine  C.  Delmonico,  with  one-sixth,  and 
Lorenzo  C.  Delmonico,  the  remaining  one-sixth  interest.  Tlie  latter 
became  the  manager  of  the  business.  In  1903  it  became  known 
that  Lorenzo  C.  Delmonico  was  heavily  in  debt,  and  that  he  had 
overdrawn  his  account  with  the  firm  to  the  extent  of  $14,665.71. 
The  copartnership  was  dissolved  by  mutual  consent,  Lorenzo  C. 
Delmonico  retiring,  assigning  his  interest  in  the  copartnership  to 
Bosa  and  Josephine  C.  Delmonico  in  equal  shares,  and  these  two 
became  copartners  in  the  transaction  of  the  business.  At  this  time 
Bosa  Delmonico  owned  four-fifths  of  the  copartnership  assets  and 
Josephine  C.  Delmonico  one-fifth,  and  this  was  the  situation  at  the 
time  of  the  death  of  Bosa.. Delmonico  on  the  24th  day  of  March, 
1904.  B}'  her  will  the  said  Bosa  Delmonico  gave  one-fourth  of  her 
interest  in  the  copartnership  to  Lorenzo  C.  Delmonico  and  three- 
fourths  thereof  to  Josephine  C.  Delmonico,  and  the  will  provides 
that  the  latter  is  to  have  ^^  the  controlling  interest  in  the  said  busi- 
ness in  my  place  or  stead,  and  as  succeeding  me  in  the  same  and  in 
such  control.  It  is  my  express  wish  and  desire,  and  I  hereby  will 
and  direct,  that  my  niece,  the  said  Josephine  Crist  Delmonico,  shall 
have  and  exercise  the  controlling  interest  in  the  management,  con- 
duct and  direction  of  said  business,  and  that  she  sliall  control  and 
dispose  of  the  same  as  and  when  she  shall  see  fit,  absolutely,  free 
from  any  control  or  dictation  of  any  person  or  persons  whomsoever." 

Under  the  provisions  of  the  will  Josephine  C.  Delmonico  and 
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Albert  Thieriot  were  made  executors,  and  both  of  them  have  quali- 
fied and  entered  upon  the  discharge  of  their  duties.  Tlie  decree 
now  before  this  court  on  appeal  revokes  the  letters  testamentary 
issued  to  the  appellant,  Josephine  C.  Delmonico,  and  removes  her  as 
a  testamentary  trustee,  because  of  certain  alleged  acts  of  misconduct 
on  her  part  in  dealing  with  the  affairs  of  the  copartnership  known 
as  "  Dehnonico's."  It  is  alleged  on  the  part  of  the  petitioners, 
Albert  Thieriot  and  Lorenzo  C.  Delmonico,  that  in  December,  1904, 
it  was  decided  by  the  executors  that  "  Delmonico's"  should  be  sold, 
and  that  for  the  purpose  of  reaching  this  result  it  was  arranged 
that  a  firm  of  accountants,  Barrow,  Wade,  Guthrie  &  Co.,  should 
be  employed  to  make  up  a  financial  statement  of  the  affairs  of  the 
copartnership.  This  firm  was  subsequently  installed  by  the  appel- 
lant, with  the  approval  of  the  appellant  and  Thieriot,  her  coexecu- 
tor,  as  treasurer  of  the  business.  This  relation  continued  for  some 
time  when  the  appellant,  taking  offense  at  some  extra  charges  made 
by  the  treasurer  and  desiring  to  employ  a  less  expensive  firm,  dis- 
charged the  firm  of  Barrow,  Wade,  Guthrie  &  Co.  This  proceed- 
ing was  then  instituted  foi  the  removal  of  the  appellant  as  execu- 
trix and  testamentary  trustee.  So  far  the  petitioners  have  suc- 
ceeded, thougli  the  moving  papers,  which  are  not  supported  by  any 
common-law  evidence,  do  not  charge  incomf^etency,  bad  faith  or  any 
of  the  things  which  have  been  held  necessary  to  justify  the  courts 
in  displacing  the  executore  and  trustees  named  by  a  testator. 

In  the  view  which  we  take  of  this  case,  however,  there  is  no 
occasion  for  determining  whether  the  conduct  alleged  is  snch  as  to 
justify  a  removal  of  a  testamentary  trustee.  It  appears  that  at  the 
time  of  the  death  of  Rosa  Delmonico  the  firm  was  largely  indebted 
for  current  bills.  Josephine  C.  Delmonico,  as  the  sole  surviTing 
partner,  became  the  legal  owner  of  the  assets  of  the  copartnership  and 
had  the  exclusive  right  to  sell,  mortgage  and  dispose  of  them  in  the 
performance  of  her  duty  in  closing  up  the  affairs  of  the  partnership, 
and  she  had  a  right  to  do  this  in  any  manner,  within  the  limits  of 
good  faith,  that  she  might  deem  best  for  the  interests  of  those  con- 
cerned. The  representatives  of  Rosa  Delmonico  have  no  l^al 
interest  in  such  assets  and  no  legal  right  to  interfere  in  their  admin- 
istration so  long  as  the  survivor  is  prosecuting  the  business  of  closing 
up  the  estate  and  applying  its  proceeds  to  the  payment  of  tho  firm 
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debts.  The  survivor  does  not  take  such  assets  as  trustee,  but  as 
survivor,  and  holds  the  legal  title  subject  to  such  equitable  rights  as 
the  representatives  have  in  the  due  application  of  the  proceeds. 
They  may,  therefore,  require  the  application  of  the  assets  to  the 
payment  of  partnership  debts,  but  the  time,  mode  and  manner  of 
doing  so  are  a  part  of  the  administration  of  the  estate  which  is 
under  the  exclusive  control  of  the  survivors.  While  su.ch  repre- 
sentatives have  an  equal  interest  in  the  distribution  of  any  surplus 
remaining  after  the  payment  of  the  debts,  yet  until  all  of  such 
debts  are  paid,  it  is  a  mere  contingency  which  may  or  may  not 
eventually  ripen  into  a  legal  right.  {Williams  v.  Whedon^  109 
N.  T.  333,  338.)  While  it  has  been  suggested  that  the  case  above 
cited  stated  the  law  rather  too  broadly,  there  is  no  question  that  the 
only  right  of  a  personal  representative  is  to  call  the  surviving  partner 
to  account  {Secor  v.  Tradesmen! 8  Nat.  BanJc^  92  App.  Div.  294, 298, 
and  authority  there  cited),  and  as  the  appellant  now  before  this  court 
has  claimed  to  act  under  her  rights  as  a  surviving  partner,  and 
neither  she  nor  her  coexecutor  and  trustee  have  had  any  occasion  to 
deal  with  the  assets  of  the  copartnership  of  "Delmonico's,"  it  cannot 
be  said  that  she  has  been  guilty  of  any  misconduct  as  executrix  or 
trustee  under  tlie  will  of  Kosa  Delmonico,  even  though  she  may 
have  done  all  that  is  alleged  in  the  petition.  It  appears  from  the 
record  that  the  firm  owed  large  debts ;  that  these  debts  are  being  paid 
off  out  of  the  proceeds  of  the  business,  which  has  been  conducted  by 
the  surviving  partner  for  the  purpose  of  placing  it  in  a  position  where 
the  property  may  be  disposed  of  at  an  advantage ;  and  until  these 
debts  are  all  paid  and  the  affairs  of  the  copartnership  are  adjusted, 
the  executors  and  trustees  under  the  will  of 'Rosa  Dehnonico  have 
no  relation  to  the  affairs  of  the  copartnership,  except  to  see  that  the 
surviving  partner  liquidates  the  affairs  of  the  firm  within  a  reason- 
able time.     {Secor  v.  Trades^nerCs  NaL  Bank^  supra,) 

We  are  of  opinion  that,  under  tlie  rule  recognized  in  Matter 
of  Scott  (49  App.  Div.  130),  all  of  the  questions  presented  by  the 
record  are  open  to  review  here,  and  that  upon  the  record  as  shown 
by  the  pleadings,  the  petitioners  are  not  entitled  to  the  relief 
demanded  for  the  reasons  above  suggested.  Moreover,  upon  the 
facts  placed  before  us,  we  are  unable  to  discover  sufficient  grounds 
App.  Div.  — Vol.  CXYII.  44 
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for  removal,  even  if  the  subject-matter  were  within  the  purview  of 
the  executors  and  trustees.  The  rule  is  sanctioned  by  authority 
that  a  trustee  will  not  be  removed  for  every  violation  of  duty,  or 
even  breach  of  the  trust,  if  the  fund  is  in  no  danger  of  being  lost 
The  power  of  removal  of  trustees  appointed  by  deed  or  will  ought 
to  be  exercised  sparingly  by  the  court.  There  must  be  a  clear 
necessity  for  interference  to  save  trust  property.  Mere  error  or 
breach  of  trust  may  not  be  sufficient.  There  must  be  such  miscon- 
duct as  to  show  want  of  capacity  or  of  fidelity,  putting  the  trust  in 
jeopardy.  {Elias  v.  Schweyer^  13  App.  Div.  336,  340 ;  Master  of 
Waterman,  112  id.  313,  318.) 

The  decree  appealed  from  should  be  reversed,  with  costs,  and  tbe 
proceeding  dismissed,  with  costs. 

Ingraham  and  Lauqhlin,  J  J.,  concurred  ;  Patterson,?.  J.,  and 
Houghton,  J.,  concurred  in  result. 

Order  reversed,  with  costs,  and  proceeding  dismissed,  with  costs. 
Order  filed. 


James  D.  Smith,  Individually  and  as  Executor,  etc.,  of  David 
Stevenson,  Deceased,  Respondent,  v.  David  Stevenson  Brew- 
ing Company  and  Others,  Appellants,  Impleaded  with  Marion 
Buckler  and  Others,  Defendants. 

First  Department,  February  15,  1907. 

Executors  and  administrators  —  party  —  when  trustee  who  has  partici- 
pated in  illegal  transfer  of  property  may  bring  action  to  rescind  the 
same. 

The  plaintiff,  individually  and  as  executor,  brought  action  against  his  coexecutors 
to  set  aside  a  conveyance  of  property  of  the  estate.  It  was  alleged  that  one 
of  the  defendant  executors  fraudulently  induced  the  plaintiff  and  other  execu- 
tors to  convey  to  an  Irresponsible  party  a  brewery  which  was  part  of  the 
estate;  that  said  party  paid  no  cash  consideration,  but  gave  a  purchase-money 
mortgage  on  certain  parts  of  the  property,  and  immediately  thereafter  con- 
veyed the  brewery,  without  consideration,  to  a  corporation,  in  order  that  the 
defendant  executor  might  acquire  ownership  thereof  by  controlling  the  stock 
of  the  corporation,  which  was  issued  to  him  and  other  defendants  and  to  the 
plaintiff,  without  consideration. 
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IleUi,  tlmt  facts  were  alleged  that  showed  that  the  executor  liad  obtained  the 
trust  estate  for  his  own  use,  was  guilty  of  a  breach  of  trust,  and  that  a  cause 
of  action  for  e(fuit»ible  relief  was  stated; 

Tliat  the  objection  that  the  complaint  did  not  state  a  cause  of  action  in  favor  of 
the  plaintiff  was  not  tenable  because  having  discovered  Uie  illegality  of 
the  transaction,  lie  was  entitled  that  the  conveyances  be  declared  null  and  void 
or  in  the  alternatiFc  ^hat  all  the  stock  of  the  corporation  issued  should  be 
declared  to  be  the  property  of  the  executors  in  their  trust  capacity; 

That,  although  the  plaintiff  had  himself  received  part  of  the  stock,  as  he 
disaffirmed  the  transaction,  he  need  not  join  himself  as  a  party  defendant; 

That  the  plaintiff,  being  trustee  of  an  express  trust,  might  sue  as  such,  even 
though  he  participated  in  the  acts  complained  of,  which  rule  obtains  whether 
tb3  participation  were  innocent  or  not,  especially  as  certain  of  the  beneficiaries 
had  requested  that  he  bring  action; 

That  the  doctrine  of  in  pari  delicto  does  not  apply  to  trustees  suing  in  their 
representative  capacity,  it  being  their  duty,  if  party  to  an  illegal  transfer  of 
trust  property,  to  repent  and  sue  for  the  restitution  of  the  fund. 

(Per  Ingraham.  J.):  "Where  a  trustee  has  been  guilty  of  a  breach  of  tnist,  a 
request  of  the  eestvi'qus  trust  that  he  bring  action  is  not  necessary,  nor  can 
defaulting  cotrustees  object  that  the  beneficiaries  have  not  formally  elected 
whether  they  will  affirm  or  disaffirm  the  transfer. 

Appeal  by  the  defendants,  David  Stevenson  Brewing  Company 
and  others,  from  an  interlocutory  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiflf,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  23d  day  of  May,  1906,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Special  Term,  overruling  the  said  defendants'  separate  demurrers 
to  the  amended  complaint. 

Graiz  N(vthan  of  counsel  \Thomas  </.  FaTTell\  for  the  appellants 
David  Stevenson  Brewing  Company  and  others. 

George  IT.  Taylor^  e//\,  of  coimsel  \^AppeU  i!k  Taylor]^  for  the 
appellants  Brenner  and  others. 

George  F,  Martens^  for  the  appellants  Evans  and  Martens. 

Anson  M,  Beard^  James  M.  Gifford  with  him  on  the  brief,  of 
counsel   [^Glfttrd^  Ilohhs^  Ilaskeli  <&  Beard\  for  the  respondent. 

Clarke,  J. : 

The  plaintiff,  suing  individually  and  as  an  executor  and  trustee 
nnder  the  last  will  and  testament  of  David  Stevenson,  deceased, 
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brings  this  action  against  the  David  Stevenson  Brewing  Company, 
James  McCIenahan,  individually  and  as  an  executor  and  trustee  under 
the  last  will  and  testament  of  David  Stevenson,  deceased,  and  joins 
as  defendants  all  the  heirs  and  next  of  kin,  legatees  and  devisees  of 
David  Stevenson,  deceased,  the  executor  of  the  widow  of  said 
Stevenson  and  all  the  stockholder  of  the  David  Stevenson  Brewing 
Company. 

The  action  is  in  equity  to  set  aside  a  conveyance  by  the  coexecn- 
tors  and  trustees  under  the  will  of  David  Stevenson,  deceased,  to 
the  defendant  corporation,  or  in  the  alternative,  to  decree  that  all 
of  the  stock  of  the  said  corporation  is  the  property  of  said  execu- 
tors and  trustees,  and  also  to  adjudge  whether  certain  shares  of  said 
stock  now  held  by  the  plaiutiflE  individually  are  the  individual  prop- 
erty of  the  plaintiff  or  are  rightfully  the  property  of  said  exeeutora 
and  trustees.  The  complaint  states  that  fifteen  months  after  tbe 
death  of  the  testator  the  defendant  McCleuahan  fraudoleDtlj 
induced  the  plaintiff  and  the  third  coexecutor,  now  deceased,  to 
convey  to  an  irresponsible  party,  the  defendant  Kobertson,  a  brew- 
ery which  composed  part  of  the  testator's  estate.  The  said  Robert- 
son paid  no  cash  consideration  for  the  property,  but  gave  a  purcliase- 
monej'  mortgage  on  certain  parts  of  the  brewery  property  and 
immediately  thereafter  conveyed  said  brewery,  witliont  considera- 
tion, to  the  defendant  corporation,  in  order  that  said  McClenafaan 
might  acquire  the  ownership  thereof  through  the  ownership  of  the 
stock  of  said  corporation,  and  pay  the  estate  and  heirs  by  said  mort- 
gage, which  was  not  assumed  by  the  corporation,  and  pay  said  mort- 
gage by  the  income  from  their  own  property ;  that  said  corporation 
issued  all  of  the  capital  stock  without  consideration  to  McClenaiian 
and  certain  other  defendants ;  that  McClenahan  controlled  a  major- 
ity of  said  stock  and  is  president  and  treasurer  of  said  company,  and 
that  until  a  recent  date  the  plaintiff  was  ignorant  of  these  fraudulent 
acts  of  the  defendant  McClenahan. 

Demurrers  are  interposed  by  various  defendants  upon  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  in  favor  of  the  plaintiff,  either  individually  or  as  an  exec- 
utor or  as  a  trustee,  and  that  the  plaintiff  has  no  right  to  sue  indi- 
vidually. The  demurrers  having  been  overruled,  this  appeal  is 
taken. 
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In  brief  tlie  cause  of  action  alleged  in  the  complaint  is  the  wrong- 
ful purchase  of  the  trust  property  by  an  executor  and  trustee.  The 
demurrer  admitting  all  the  facts  alleged  in  the  complaint,  it  is  too 
clear  to  require  argument  that  the  conduct  by  which  the  managing 
executor  and  trustee  obtained  the  trust  estate  for  his  own  nee  and 
benefit  was  a  breach  of  trust,  and  that  a  cause  of  action  is  set  up 
calling  for  the  appropriate  remedy  of  a  court  of  equity.  I  do  not 
understand  that  the  appellants  seriously  contend  that  the  facts 
alleged  are  insufficient  to  constitute  a  cause  of  action  and  require 
answer,  if  the  proper  parties  had  brought  the  action. 

The  objections  urged  are,  first,  that  the  complaint  does  not  set 
forth  a  cause  of  action  in  favor  of  the  plaintiff  individually  or  in  his 
own  right  against  the  deniurring  defendants.  I  think  there  is  no 
substance  in  this  claim.  The  method  employed  by  the  defendant 
McClenahan,  as  alleged  in  the  complaint,  to  procure  the  trust  estate 
for  himself  was  the  formation  of  a  corporation' which  he  controlled. 
The  complaint  alleges  that  the  6aid  McClenahan  caused  fifty  shares 
of  stock  of  said  corporation  to  be  transferred  to  the  plaintiff,  indi- 
vidually, without  a  consideration,  and  that  none  of  the  shares  of 
said  corporation  were  issued  in  the  first  instance  or  have  ever  been 
transferred  for  value  or  are  in  the  hands  of  bona  fide  holders.  The 
relief  demanded  is  in  the  alternative  that  all  the  deeds  and  convey- 
ances and  transfers  be  declared  null  and  void,  or  that  all  the  stock 
of  the  corporation  be  declared  to  be  the  property  o^  the  executora 
and  trustees  and  transferred  to  them  as  such.  If  this  latter  relief 
were  the  one  granted  by  the  court,  it  would  be  as  effectual  a  return 
of  the  property  as  if  what  had  been  done  should  be  specifically 
undone,  because  the  owners  of  all  thejstock  would  be  the  owners  of 
all  the  property.  In  order  to  permit  this  remedy  to  be  adminis- 
tered, all  of  the  stockholders  Imve  been  made  parties  defendant. 
It  would  seem  to  be  an  idle  ceremony  for  the  plaintiff  to  join  him- 
self as  a  party  defendant  as  a  stockholder.  He  disaffirms  the  trans- 
fer of  the  shares  to  himself  and  brings, them  into  court  and  asks  that 
the  court  pass  upon  his  apparent  rights  as  a  stockholder,  at  tlie  same 
time  that  it  passes  on  the  rights  of  all  the  other  parties  defendant. 
As  an  individual  he  asks  no  individual  relief  as  against  anybody. 
This  objection,  therefore,  h  not  well  taken. 

Secondly,  the  appellants  contend  that  the  complaint  does  not  set 
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forth  a  cause  of  action  in  belialf  of  plaintiff,  as  execator  and  trustee 
under  tlie  last  will  of  David  Stevenson,  against  the  demurring 
defendants,  or  any  of  them.  They  say  that  while  it  is  true  that 
a  trustee  may  not  purchase  or  deal  in  the  trust  property  in  liis  own 
behalf,  or  have  an  interest  in  any  such  purchase,  that  rule  does  not 
render  such  a  purchase  void,  but  voidable  only,  and  that  only  at  the 
instance  of  the  beneficiaries  or  of  the  party  who  has  acquired  the 
right  of  the  beneficiaries;  that  the  tide  may  be  aiiinned  by 
the  beneficiaries  as  well  by  acquiescence  and  lapse  of  time  as  by 
the  express  act  of  the  beneficiaries,  and  unless  the  beneficiaries  elect 
to  disaffirm,  the  transaction  becomes  valid  and  effectual. 

The  answer  to  this  contention  seems  clear.  The  plaintiff  is  the 
trustee  of  an  express  trust,  and  as  such  has  the  right  to  sue.  He 
participated  in  the  acts  coniplained  of,  innocently  he  says,  and  hav- 
ing recently  discovered  the  truth,  disaffirms  tliose  acts,  and  asks  the 
aid  of  tlie  court  in  enabling  him  to  undo  what  he  has  wrongfully 
and  improperly,  althougli  unknowingly,  consented  to  and  aided  in 
doing. 

Certain  of  the  cestuis  que  trustent  liave  demanded,  not  only  that 
he  bring  this  action,  but  that  his  cotrustees  join  with  him  in  bring- 
ing tliis  action  for  the  benefit  of  sucii  cestuis  que  trxistent^  and  no 
one  of  said  beneficiaries,  whom  demurrants  complain  should  be  the 
parties  to  elect  to  disaffirm  and  bring  this  suit,  join  in  the  denuirrer 
to  this  complaint. 

I  am  of  the  opinion  that,  as  the  title  to  the  trust  fund  is  in  the 
trustee,  that  he  alone  can  bring  the  action,  unless  he  has  actively 
participated  in  or  silently  connived  at  the  breach  of  duty,  or  unlew 
the  cestui  que  Unist  has  made  a  demand  upon  him  to  bring  the 
action  and  the  trustee  has  refused  to  comply  therewith.  The 
doctrine  of  injyari  delicto  does  not  apply  co  trustees  suing  in  their 
representative  capacity.  It  is  their  clear  duty,  if  they  have  been  at 
any  time  party  to  tlie  illegal  transfer  of  the  trust  property,  to  rej)ent 
and  commence  an  action  for  the  restitution  of  the  fund.  Even  if 
the  plaintiff  had  been  a  knowing,  instead  of  an  innocent,  partici- 
pator in  the  alleged  acts  of  McClenahan,  still  he  would  have  h««I 
the  right  to  disaffirm  said  acts  and  begin  the  action,  being  an  action 
not  for  his  own  benefit  but  that  of  his  wronged  cestuis. 

In  Weetjen  v.  Vihhard  (5   Hun,  265)  the  court  sustained  tha 
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demurrer  to  a  complaint  in  an.  action  brouglit  by  the  cestuis  que 
trust.  In  that  case  there  were  three  trustees,  two  of  them  were 
concerned  in  the  fraudulent  transaction  complained  of,  and  one  of 
them  was  not.  Instead  of  making  a  demand  upon  the  trustee  not 
implicated,  and  who  did  not  refuse  to  bring  the  action,  one  of  the 
cestuis  que  trustent  brought  an  action  in  his  individual  name.  In 
sustaining  the  demurrer  the  court  said :  "  They  (referring  to  the  • 
cestuis)  are  permitted  to  maintain  the  action  only  when  that  may  be 
tlie  necessary  way  of  protecting  their  interests,  and  no  such  necessity 
can  exist  when  the  conduct  of  one  of  the  trustees  is  free  from 
objection  and  he  has  not  decUned  to  prosecute  in  their  behalf." 

It  was  said  in  Western  E.  li.  Co.  v.  Nolan  (48  N.  Y.  513) :  "  The 
trustees  are  the  parties  in  wlioni  the  fund  is  vested,  and  whose  duty 
it  is  to  maintain  and  defend  it  against  wrongful  attack  or  injury 
tending  to  impair  its  safety  or  amount.  The  title  to  the  fund  being 
in  them,  neither  the  cestuis  que  trust  nor  the  beneficiaries  can  main- 
tain an  action  in  relation  to  it,  as  against  third  parties,  except  in 
case  tlie  trustees  refuse  to  perform  their  duty  in  that  respect,  and 
then  the  trustees  should  be  brought  before  the  court  as  parties 
defendant." 

The  same  rule  was  laid  down  in  Robinson  v.  Adams  (81  App. 
Div.  20).  In  Wood  v.  Brown  (34:  N.  Y.  337)  it  was  held  tliat 
one  of  two  executors  may  maintain  an  action  in  equity  to  call 
his  cocxecutor  to  account,  and  that  the  creditors,  legatees  and  next 
of  kin  are  not  necessary  parties,  except  in  case  of  a  final  accouuting. 

In  Wetmore  v.  Porter  (92  N.  Y.  76)  it  was  said :  "  We  see  no 
reason  why  a  trustee  who  has  been  guilty  even  of  an  intentional  fault 
is  not  entitled  to  liis  locus poinitent he  and  an  opportunity  to  repair  the 
wrong  which  he  may  liave  committed."  "  It  is  an  alarming  propo- 
sition to  urge  against  the  legal  title  which  a  trustee  has  to  trust  funds 
that  liis  recovery  of  their  possession  may  be  defeated  by  a  wrong- 
doer upon  tlie  allegation  that  tlie  lawful  guardian  of  the  funds 
colluded  with  him  in  obtaining  their  possession." 

Ziftinierman  v.  Kinkle  (108  N.  Y.  282)  and  First  National 
Bank  v.  National  Broadway  Bank  (150  id.  459)  are  also  authori- 
ties maintaining  the  right  of  action  in  the  plaintiff  as  executor  and 
trustee,  as  in  this  case. 

It  appearing,  therefore,  that  the  facts  set  forth  sufliciently  state  a 
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cause  of  action,  and  that  there  has  been  no  improper  joinder  of 
parties,  the  interlocutory  judgment  overruUng  the  demurrei's  should 
be  affirmed,  with  costs  to  the  plaintiff,  respondent,  with  leave,  how- 
ever, to  the  appellants  within  twenty  days,  and  upon  the  payment 
of  costs  in  this  court  and  in  the  court  below,  to  withdraw  said 
demurrers  and  to  answer  over. 

PATrERsoN,  P.  J.,  Lauohlin  and  Scott,  JJ.,  concurred. 

Ingraham,  J.  (concurring) : 

I  concur  in  the  affirmance  of  this  judgment.  It  is  not  necessaiy 
to  decide  whether  or  not  the  l)eneficiaries  of  this  trust  could  main- 
tain the  action  without  a  request  of  the  trustees,  who  had  been 
guilty  of  dealing  with  the  trust  property  for  their  own  benefit,  to 
sue,  and  a  refusal  by  them.  I  do  not  understand  that  any  of  the 
cases  cited  is  an  authority  for  the  proposition  that  where  a  traetee 
has  been  guilty  of  the  breach  of  trust  charged,  a  request  b 
necessary  for  the  cestui  que  trust  to  maintain  an  action  either 
against  a  trustee  to  recover  for  the  breach  of  trust,  or  against  par- 
ties to  whom  he  has  transferred  the  trust  property  in  violation  of 
the  trust  and  with  notice  of  the  trust  relation. 

In  this  case  the  plaintiff  admits  that  he  received  a  benefit  from 
the  transactions  complained  of.  He  alleges  that  he  received  this 
benefit  without  full  knowledge  of  the  transactions,  and  that  certain 
beneficiaries  having  requested  him  to  sue  he  has  complied  with 
their  request.  He  presents  the  facts  to  the  court  and  asks  it  to 
render  such  judgment  for  the  protection  of  the  beneficiaries  as  is 
just.  I  think  he  had  a  right  to  maintain  this  tuition  asking  for 
alternative  relief,  and  the  court  having  all  the  parties  before  it  can 
grant  such  relief  as  the  situation  as  presented  at  the  trial  requires. 

It  also  seems  to  me  clear  that  before  a  court  can  grant  a  judg- 
ment setting  aside  the  transaction  and  requiring  the  corporation  to 
retransfer  the  property  of  the  testator  to  the  trustees,  the  stock 
issued  by  the  company  in  payment  of  the  property  would  have  to 
be  returned  ;  but  as  the  plaintiff  has  but  a  small  proportion  of  stock 
which  he  offered  to  return,  the  balance  of  the  stock  being  held  by 
or  for  the  other  trustees,  it  is  quite  clear  that  it  would  be  impossi- 
ble for  the  plaintiff  to  offer  to  return  the  stock  that  is  held  by  his 
cotrustees. 
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I  also  think  that  this  transaction  was  not  void  but  voidable  at 
the  election  of  the  beneficiaries.  If  the  property  had  been  trans- 
ferred to  tlie  corporation  and  the  corporation  had  issued  all  of  its 
capital  stock  to  the  trustees  who  held  the  stock  as  part  of  the  trust 
estate,  it  is  difBcult  to  see  how  there  would  have  been  any  misappli* 
cation  of  the  trust  funds.  The  estate  would  then  have  held  a 
mortgage  upon  the  property  and  all  the  stock  of  the  corporation, 
owning  the  equity  of  redemption,  and  thus  would  have  held  sub- 
stantially what  was  held  before,  i.  e,,  all  the  property.  The  fraud 
consisted  of  the  trustees  taking  the  stock  issued  by  the  company  for 
the  purchase  of  property  to  themselves  individually  instead  of  to 
themselves  as  trustees.  Undoubtedly  those  interested  in  the  estate 
could  ratify  this  transaction,  but  require  the  trustees  to  account  for 
all  that  they  received  as  a  consideration  for  the  transfer  of  the  prop- 
erty, for  I  assume  that  if  the  rights  of  innocent  third  parties  are 
not  affected  they  could  elect  to  set  aside  the  whole  transaction  and 
have  the  property  thus  disposed  of  retransferred  to  tlie  trustees  to 
become  part  of  the  trust  estate.  But  as  the  plaintiff,  one  of  the 
trustees  who  joined  in  the  transaction  complained  of,  could  not 
elect  for  the  beneficiaries,  I  think  he  had  a  right  to  come  into  court, 
present  the  facts  making  tlie  beneficiaries  a  party,  and  ask  tlie  court 
to  make  such  a  decree  as  would  be  required  to  protect  the  trust 
estate.  Neither  the  defaulting  trustees  nor  the  corporation  who 
received  the  property  with  notice  of  the  trust  can  object  to  the  , 
maintenance  of  the  action  upon  the  ground  that  the  beneficiaries 
have  not  yet  formally  elected  as  to  whether  they  will  affirm  or  dis- 
affirm the  sale  to  the  corporation.  The  plaintiff  individually  as  a 
stockholder  was  a  proper  party  to  the  action,  and  whether  he  should 
have  been  made  a  party  plaintiff  or  party  defendant  does  not  seem 
to  be  material. 

I  think,  therefore,  a  good  cause  of  action  is  alleged,  and  for  the 
reasons  here  stated  1  concur  in  the  affirmance  of  the  judgment. 

Judgment  affirmed,  with  costs,  with  leave  to   answer  over  on 
payment  of  costs. 
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Gamaliel  C.  St.  John,  as  Executor  of  and  Trustee  under  the  Last 
Will  and  Testament  of  Wallace  C.  Andrews,  Deceased, 
Respondent,  v.  The  Andrews  Instititte  for  Girls  and  Others, 
Respondents,  Impleaded  with  Smithsonian  Institution  and 
Others,  Appellants. 

First  Department,  February  8,  1907. 

Will  —  evidence  —  rules  as  to  proof  of  survivorship  when  several  parties 
perish  in  same  disaster—  when  gift  to  charitable  institution  not  in 
violation  of  chapter  360  of  the  Laws  of  1860  — gift  to  corporation 
not  in  esse  —  when  existence  of  foreign  corporation  cannot  be  ques- 
tioned here  —  equitable  conversion  —  when  corporation  entitled  to 
increase  of  funds. 

At  common  law  there  is  no  presumption  of  survivorship  between  persons  who 
perish  in  a  common  disaster  based  upon  a  difference  of  ses,  age  or  physical 
condition  and  strength,  nor  is  there  a  presumption  the  death  of  all  occurred  at 
the  same  instant.  Yet  through  necessity  in  the  administration  of  the  law  the 
title  to  real  and  personal  property  ])asses  as  if  they  had  all  perished  at  the  same 
instant  of  time  in  the  absence  of  proof  of  facts  or  circumstances  tending  to 
show  survivorship  among  them. 

Therefore,  when  it  appears  that  a  testator,  his  wife  and  a  legatee  all  perished  in 
a  fire  which  consumed  a  dwelling  house,  the  burden  is  upon  the  administrator  of 
the  legatee  in  ortlcr  to  entitle  him  to  receive  the  legacy  to  prove  facts  and  cir- 
cumstances tending  to  show  that  she  survived  the  testator.  But  under  such 
circumstances,  there  being  no  presumption  of  death  at  the  same  time,  there  is 
no  burden  upon  the  administrator  to  oveBcome  any  presumption,  but  merely 
to  prove  the  fact  of  survivorship  as  any  other  fact  is  required  to  be  proved. 
Neither  is  it  necessary  to  show  that  the  deceased  survived  the  testator  for  any 
length  of  time;  survival  for  a  second  is  sufficient. 

In  order  to  establish  the  survivorship  aforesaid  it  was,  among  other  things,  shows 
that  the  t3stator  was  last  seen  in  an  upper  story  of  the  building  warning  the 
occupants  to  fly,  which  portion  of  the  building  suffered  greatly  from  the  fire 
and  where  his  body  was  afterwards  found.  The  legatee,  however,  was  removed 
still  breathing  from  a  part  of  the  building  where  the  destruction  by  fire  was 
not  great,  and  where  life  was  sustainable  for  a  longer  period.  She  survived 
her  removal  from  the  building  a  few  minutes.     On  all  the  evidence, 

Jleld,  that  a  finding  that  the  legatee  survived  the  testator  wjus  warranted  by  the 
evidence. 

The  testator,  after  specific  bequests,  bequeathed  and  devised  the  residue  of  his 
estate  to  nn  executor  in  trust  to  collect  the  rents  and  income  and  pay  the  same 
over  to  his  wife  for  life.  Upon  her  death  he  devised  a  certain  sum  to  persons 
named,  and  the  exc^ess  of  the  residue  over  the  sum  stated  to  a  charitable  corpo- 
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ration  directed  to  be  formed  by  his  executor.  The  will  further  provided  ttiat 
should  the  wife  predecease  the  testator,  the  bequest  to  the  corporation  should 
take  effect  at  his  death.  There  being  no  proof  whatever  as  to  whether  the 
testator  or  his  wife  had  perished  first,  it  was  contended  that  the  gift  to  the 
charitable  corporation  was  void  under  chapter  860  of  the  Laws  of  1860,  provid- 
ing that  no  person  having  a  husband,  wife,  child  or  parent,  etc.,  shnll  give  by 
will  to  any  charitable,  etc.,  corporation  more  than  one-half  of  his  or  her  estate, 
after  the  payment  of  debts  and  that  the  gift  shall  be  valid  to  the  extent  of  one- 
half  only,  on  the  theory  that  such  gift  is  invalid  if  the  testator  have  a  wife 
living  at  the  time  of  making  the  will. 

MM,  not  SO;  that  the  validity  of  such  gift  depends  upon  the  survivorship  of  one 
of  the  persons  enumerated  in  the  act,  as  a  will  does  not  take  effect  at  the  time 
of  execution  but  only  at  the  death  of  the  testator; 

Ttiat  a  bequest  or  devise  in  violation  of  said  statute  may  be  attacked  by  other 
than  those  enumerated  in  the  act,  and  heirs  or  next  of  kin  have  a  standing  to 
be  heard  on  the  question ; 

That  the  word  "having"  a  husband,  wife,  child  or  parent  should  be  construed 
to  mean  "leaving*'  such  persons  surviving; 

That  as  the  will  provided  for  the  formation  of  the  corporation  after  the  death  of  the 
testator's  wife  and  that  the  bequests  to  it  should  take  effect  at  his  death  if  she 
predeceased  him,  the  will  should  be  construed  to  mean  that  the  bequest  wus  to 
vest  in  the  corporation  if  in  esse  at  the  death  of  the  wife,  but  if  not  then  in  esse 
to  vest  when  it  was  formed  by  the  trustee,  and  hence  the  gift  did  not  fail  as 
being  a  gift  in  prcuenti  to  a  corporation  not  in  existence  at  the  testator's 
death; 

That  the  law  favors  charitable  bequests  whether  to  be  administered  at  home  or 
abroad,  and  the  right  of  a  foreign  beneficiary  to  take  will  be  determined  by  our 
courts  before  directing  the  executors  to  turn  over  the  fund.  But  the  right  of 
a  foreign  corporation  to  take  must  be  determined  by  the  law  of  the  foreign 
jurisdiction  unaffected  by  our  law  relating  to  accumulations  and  perpetuities. 

Begardless  of  the  question  as  to  whether  chapter  701  of  the  Laws  of  1893 
empowers  a  charitable  corporation  to  take,  as  a  suspension  of  the  power  of 
alienation  is  permissible  during  a  period  necessary  to  form  a  corporation  to 
take  a  gift,  not  exceeding  two  lives  in  being  at  the  death  of  the  testator,  the 
gift  was  valid  as  an  executory  devise  or  bequest. 

When  such  foreign  charitable  corporation  has  been  formed  under  the  laws  of 
Ohio  and  under  an  act  passed  after  the  death  of  the  testator,  though  not  refer- 
ring expressly  to  the  corporation,  it  is  a  de facto  corporation  acting  undercolor 
of  law,  and  its  right  to  the  gift  cannot  be  attacked  on  the  theory  that  the  act 
was  in  violation  of  section  1  of  article  13  of  the  Constitution  of  Ohio, 
which  prohibits  special  acts  conferring  corporate  powers.  EspeciaHy  is  this 
so  when  its  corporate  existence  may  be  sustained  under  other  statutes  of 
Ohio. 

Utider  the  authority  to  determine  whether  such  foreign  corporation  is  competent 
to.take,  the  court  may  determine  the  extent  of  its  corporate  authority,  but  not 
its  right  to  corporate  existence. 
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When  an  executor  h  directed  to  incorporate  an  educational  institution  and 
to  turn  over  to  it  the  residue  of  the  estate  in  cash,  there  is  an  equitabk 
conversion  of  the  realty  into  personalty 'as  of  the  date  of  the  death  of  the  tes- 
tator. As  gifts  in  trust  for  charitable  uses  are  deemed  absolute  gifts  so  far  as 
the  testator  is  concerned  in  order  to  enable  the  beneficiary  lo  take,  the  rente  and 
profits  of  the  real  property  directed  to  be  converted  as  aforesaid  during  the 
period  intervening  between  the  death  of  the  testator  and  the  formation  of  the 
corporation  are  to  be  paid  over  to  the  beneficiary  and  are  not  unlawful  tocn- 
mulations  under  section  51  of  the  Real  Property  Law  and  section  4  of  the 
Personal  Property  Law. 

Moreover,  even  if  such  corporation  be  not  entitled  to  take  said  rents  and  profits 
under  the  will,  it  is  entitled  thereto  under  section  53  of  the  Real  Property  Law 
and  section  2  of  the  Personal  Property  Law,  when  it  is  the  party  entitled  to 
the  next  eventual  estate. 

Such  corporation  under  the  will  aforesaid  is  the  party  entitled  to  the  next 
eventual  estate,  although  not  incorporated  at  the  time  of  the  death  of  the 
testator. 

SEPARiLTE  APPEALS  by  the  defendants  the  Smithsonian  Institution 
and  another  and  by  the  defendants  Norman  C.  Andrews  and  otherfi 
from  different  portions  of  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff  and  certain  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  25th  day  of 
January,  1906,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Special  Term. 

Harold  Nathcm^  for  tlie  appellants  Norman  C.  Andrews  and 
others. 

Ferdinand  Shach^  for  the  appellant  Julia  A.  Bruce. 

Frank  W,  Ilackett  a?id  Edmtind  Wetinore^  for  the  appellant 
Smitlisonian  Institution. 

James  IF.  Ilawes  and  William  N.  Cohevty  for  the  plaintiff 
respondent. 

Henry  Wollman  and  Virgil  P.  Kline^  for  the  respondent 
Andrews  Institute  for  Girls. 

Herbert  //.  Gihhfi^  for  the  respondents  G.  C.  St.  John,  individually 
and  as  executor  of  Margaret  M.  St.  John  Andrews,  deceased,  aiid 
as  administrator  with  the  will  annexed  of  Georgie  Boyden  St  Jojin, 
deceased. 
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Laughlin-,  J. : 

This  is  an  action  by  the  executor  of  and  trustee  under  the  last 
will  and  testament  of  Wallace  C.  Andrews,  deceased,  for  a  con- 
struction of  the  will  of  his  testator.  The  will  was  executed,  on 
the  12th  day  of  November,  1891,  and  the  testator  died  in  the  city 
of  New  York  on  the  7th  day  of  April,  1899,  leaving  real  property 
in  the  States  of  New  York,  New  Jereey  and  Virginia,  and  certain 
personal  property.  At  the  time  he  executed  the  will  he  had  a  wife 
living,  and  he  designated  her  as  an  executrix  of  his  will,  but  she 
perished  with  him  in  the  destruction  of  her  house,  No.^  East  Sixty- 
seventh  street,  New  York,  where  they  resided,  by  fire,  and  the  trial 
conrt  was  unable  to  decide  on  the  evidence  whether  she  predeceased 
or  survived  him.  The  will  was  duly  admitted  to  probate,  as  one 
competent  to  pass  both  real  and  personal  property,  by  the  surro- 
gate of  the  county  of  New  York  on  the  22d  day  of  May,  1899. 
Lettei-8  testamentary  were  issued  to  the  plaintifiE  as  sole  surviving 
executor  on  the  23d  day  of  May,  1899,  and  he  qualified  and  has 
ever  since  acted  as  executor  and  trustee  under  the  will.  The  lega- 
tees, heirs,  next  of  kin  and  the  Attorney-General  —  the  latter  in 
accordance  with  the  requirements  of  chapter  701  of  the  Laws  of 
1893  —  were  made  parties  defendant. 

The  testator  left  no  child,  grandchild  or  parent  him  sjirviving. 
In  the  1st  clause  of  the  will  he  provided  for  the  payment  of  his 
debts,  funeral  expenses  and  the  cost  of  administration  and  certain 
specific  legacies,  depending  on  the  value  of  his  estate,  to  two  sis- 
ters ;  and  in  the  2d  clause  devised  the  rest,  residue  and  remainder 
of  his  estate  to  his  executors  in  trusty  to  collect  the  rents  and  income 
and  pay  the  same  over  to  his  wife  for  life.  Upon  her  death  he  by 
the  3d  clause  devised  $500,000,  if  the  estate  should  exceed  that  sum, 
and  if  not,  all  the  residue,  one-fourth  to  each  of  two  sisters,  an  eighth 
to  another  sister,  an  eighth  to  a  niece,  an  eighth  to  Gamaliel  C.  St. 
John,  brother  to  his  wife,  whom  he  appointed  his  executor,  and  an 
eighth  to  the  wife  of  St.  John  ;  and  by  the  4th  clause,  "  upon  the 
death "  of  his  wife*  he  devised  and  bequeathed  "  to  the  corporation 
hereinafter  directed  to  be  formed  all  the  excess  and  residue  "  of  his 
estate  over  the  sum  of  $500,000  thereinbefore  devised,  as  already 
stated.  He  then  in  the  5th  clause  provided  for  the  formation  of  a  cor- 
poration under  the  laws  of  Ohio  by  his  executors  to  take  the  bequest ; 
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and  in  the  siicceediug  clause  of  the  will  provided  that  in.  the  event 
that  his  wife  should  predecease  him,  the  bequest  to  the  Ohio  oor 
poratioQ  to  be  created  ^'  shall  take  effect  upon  my  death."  The 
executor,  in  fulfillment  of  the  directions  of  the  testator  contained 
in  the  will,  procured  the  incorporation  of  the  Andrews  Institate 
for  Girls  under  the  laws  of  Ohio  on  the  13th  day  of  May,  1902, 
and  the  corporation  organized  and  accepted  the  gift  on  the  twenty- 
ninth  of  the  same  month.  The  legacies  to  Mr.  and  Mrs.  St  John 
have  not*  been  paid.  The  residuary  estate  has  not  been  distribnted. 
Its  value  is  i^bout  $1,300,000,  and  it  is  more  than  one-half  of  hig 
entire  estate.  The  testator  further  provided  in  the  will  that  should 
the  bequest  to  the  corporation  to  be  formed  under  the  laws  of  Ohio 
''  because  of  illegality  fail  or  become  impossible  of  realization,  I  then 
devise  and  bequeath  the  sum  intended  for  it  to  the  Smithsooian 
Institution,  *  *  *  to  be  devoted  to  the  purposes  for  which  it 
was  established."  Georgie  Boyden  St.  John,  the  wife  of  Gamaliel 
C.  St.  John,  was  also  in  the  fire,  and,  although  rescued  alive,  died 
soon  after  in  consequence  thereof. 

The  appellants,  who  are  heirs  and  next  of  kin,  or  represent  hein 
'or  next  of  kin  of  the  testator,  contend,  in  the  first  place,  that  Mrs. 
St.  John  did  not  survive  the  testator ;  that,  therefore,  the  legacj  to 
her  nev^r  vested,  and,  consequently,  her  husband,  as  administrator, 
is  not  entitled  thereto,  and,  further,  that  as  to  this  part  of  his  estate, 
the  testator  died  intestate.  The  trial  coui*t  decided  that  she  survived 
the  testator,  and  that  the  legacy  which  vested  in  her  goes  to  her 
administrator.  The  first  question  to  be  decided,  therefore,  is  tliifi 
important  question  of  fact  as  to  whether  she  survived  the  testator. 
Most  of  the  evidence  in  the  record  was  read  from  another  record 
of  evidence  taken  before  a  referee  in  the  year  1902 —  nearly  three 
years  before  this  trial  —  on  a  hearing  on  an  application  of  one  of 
the  next  of  kin  to  be  made  a  party  to  the  accounting  in  the  Snrro- 
gate's  Court,  which  was  before  this  court  on  a  former  appeal. 
{Matter  of  St.  John,  104  App.  Div.  460.)  We  then  refrained 
from  expressing  any  opinion  on  the  merits  of  the  questions  now 
presented. 

The  undisputed  evidence  shows  that  the  testator  and  his  wife 
perished  in  the  destruction  of  the  house  by  fire  in  the  early  morn- 
ing of  the  7th  day  of  April,  1899,  and  that  Mre.  St  John  died 
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within  a  few  iniimtes  after  being  rescued  from  the  lire  in  an  uncon- 
scious condition  and  without  iiaving  regained  consciousness.  Proof 
of  these  facts,  in  the  absence  of  evidence  that^Mrs.  St.  Joliu  sur^ 
vived  the  testator,  was  sufficient  to  establish  that  the  legacy  never 
vested  in  her,  and  that,  unless  otherwise  devised  or  bequeathed  under 
the  will,  it  went  to  the  next  of  kin  of  the  testator.  {Newell  v. 
Nichols,  12  Hun,  604;  aflEd.,  75  N.  Y.  78.)  Under  the  civil  law 
there  was  a  presumption  of  survivorship  between  those  who  perished 
in  a  common  disaster,  based  upon  sex  and  age,  and  in  some  jurisdic- 
tions there  is  sucli  a  presumption  based  upon  physical  condition  and 
strength,  but  in  England  and  in  this  and  other  States  of  the  Union, 
where  the  common  law  prevails,  no  such  presumption  exists,  nor  is 
there  a  presumption  that  in  such  case  death  occurred  to  all  at  the 
same  instant,  and  yet  through  necessity  in  the  administration  of  the 
law  the  title  to  real  property  passes  and  personal  property  is  dis- 
tributed as  if  they  all  perished  at  the  same  instant  of  time  in  the 
absence  of  proof  of  facts  or  circumstances  tending  to  show  sur- 
vivorship among  them.  (  Wing  v.  Angrave,  8  II.  L.  Cas.  183 ;  Under- 
wood V.  Wing,  4  De  G.,  M.  &  G.  633  ;  Newell  v.  Nichols,  supra  ; 
IToung  Woinen^s  Christian  Home  v.  French,  187  U.  S.  401 ;  Coye 
V,  Leach,  8  Mete.  [Mass.]  371 ;  Johnson  v.  Meritliew,  80  Maine, 
111 ;  Will  of  Ahram  Ehle,  Estate  of  Janies  A.  Ehle,  73  Wis. 445.) 
When,  therefore,  evidence  was  adduced  showing  that  they  all  met 
death  in  the  same  conflagration,  it  was  incumbent  upon  the  admin- 
istrator of  Mrs.  St.  John,  in  order  to  entitle  him  to  receive  the 
legacy  given  to  her  under  the  will,  to  prove  facts  and  circumstances 
tending  to  show  that  she  survived  the  testator,  and  the  burden  of 
proof  of  establishing  this  fact,  upon  which  his  right  to  the  legacy 
depended,  was  upon  him.  {Neicell  v.  Nichols,  supra.)  It  is  to  be 
borne  in  mind,  however,  in  considering  the  evidence  offered  for  this 
purpose  that  the  fact  that  they  died  as  a  result  of  a  common  con- 
flagration raised  no  presumption  of  death  at  the  same  time,  which 
the  evidence  offered  in  behalf  of  the  administrator  of  Mrs.  St. 
John  must  overcome.  Proof  of  death  in  the  common  disaster  left 
the  Crise  without  any  proof  or  presumjjtioii  on  the  snhject  of  sur- 
vioorship,  and  the  burden  was  on  the  administrator  of  Mrs.  St. 
John  not  to  overcome  any  presumption,  but  to  prove  the  fact  of 
survivorship  the  same  as  any  other  fact  is  required  to  be  proved  in 
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tlie  administration  of  the  law.  (jVeweU  v.  Nic/iolSj  suj^ra ;  Will 
of  Ahram  Ehle^  Estate  of  James  A.  Ehle^  sujyra.)  In  the  Wi» 
consin  case  cited,  wliere  neither  party  was  rescued  from  a  lire  oi 
seen  alive  during  the  tire,  a  finding  of  survivorship  was  sustained 
based  upon  circumstantial  evidence  as  to  the  coui*se  and  violence  of 
the  conflagration.  Tlie  learned  trial  justice  in  tliecase  at  bar  found 
that  the  evidence  estal)li8hed  the  fact  that  ill's.  St.  John  survived 
tlie  testator.  In  the  decision  of  tlie  court  many  facts  are  fomid 
relating  to  this  question  with  greater  detail  and  minuteness  than 
was  essential  and  perhaj^s  than  was  justified  by  the  evidence.  We 
need  not  determine  whether  taey  are  all  sustained  by  the  evidence. 
It  was  not  necessary  to  show  that  she  survived  the  testator  any 
given  length  of  time.  It  is  sufficient  if  the  evidence  fairly  warrants 
the  inference  that  she  sw^vi/ved  the  testator^  even  though  the  period 
of  survivorship  may  have  been  less  than  a  second. 

The  residence  of  the  testator,  in  which  the  fire  occurred,  was  tlie  first 
house  on  the  southerly  side  of  Sixty -seventh  street  east  of  Fifth  avenue. 
It  was  about  twenty-seven  feet  in  width  and  eighty  feet  in  depth, 
with  a  rear  extension,  in  addition,  which  extended  up  to  the  level  of 
the  third  floor.  The  main  building  contained  four  stories  and  an 
attic  above  the  basement.  The  principal  entrance  was  at  the  front 
and  east.  The  vestibule  opened  into  a  hall  nine  feet  in  width,  which 
led  to  the  main  stairway  situated  at  the  easterly  side  about  midway 
between  the  front  and  rear  of  the  building.  The  library  was 
directly  west  of  this  stairway  and  separated  from  it  by  a  hall  into 
which  it  opened  at  the  foot  of  the  stairway,  and  it  also  opened  into 
the  dining-room  in  the  rear.  The  front  room  referred  to  by  the  wit- 
nesses and  used  as  the  parlor  —  on  the  diagri^m  it  is  the  hbrary— 
opened  into  the  library  and  into  the  hall  between  the  vestibule  and 
stairway.  The  main  stairway  only  led  to  the  third  floor.  Directly 
above  the  main  stairway  was  a  rectangular  open  space  nineteen  feet 
in  length  north  and  south  and  nine  feet  in  width,  extending  to  the 
roof,  where  it  was  covered  by  a  large  skylight.  On  the  fourth  floor 
the  open  space  above  the  main  stairway  was  inclosed  by  the  wall  of 
the  building  on  the  east  and  by  semi-fireproof  partitions  of  scant- 
ling, lath  and  mortar  six  inches  in  thickness,  extending  to  the  attic, 
with  a  window  in  the  south  and  north  end,  each  three  and  one-half 
feet  wide  and  five  and  one-half  feet  high,  to  light  the  fourth  ioor 
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from  the  skyliglit.  The  lower  part  of  the  house  was  originally  of 
fireproof  or  semi-fireproof  construction ;  but  throughout  the  liouse 
to  a  considerable  extent  lincrnsta  walton,  a  highly  combustible  mate 
rial,  had  been  used  in  decorating  and  particularly  on  the  partitions 
on  the  fourth  floor,  and  the  furnishings  of  the  house  were  highly 
inflammable.  The  testator  was  sixty-five  years  of  age,  his  wife  fifty- 
three,  and  Mrs.  St.  Jolm  thirty-eight,  all  in  fairly  good  health. 
Some  time  before  the  fire  occurred,  all  of  tlie  occupants  of*  the  house 
had  retired  for  the  night.  The  testator  slept  in  the  middle  room  on 
the  second  floor,  over  the  library.  His  wife  slept  in  the  rear  room 
on  the  same  floor.  Mrs.  St.  John  and  her  six-year-old  son  Wallace 
slept  in  the  rear  room  on  the  third  floor,  and  two  other  children  of 
Mrs.  St.  John  and  two  nurses  occupied  the  middle  and  front  rooms 
on  that  floor.  Six  female  servants  occupied  separate  rooms  on  the 
foarth  floor.  Of  the  fourteen  occupants  of  the  house  on  that  fatal 
night,  only  two  survived.  Jennie  Beirne,  the  laundress,  who  occupied 
a  room  toward  the  southwesterly  and  rear  part  of  the  house  on  the 
fourth  floor,  overlooking  an  extension  connecting  the  house  with  the 
third  house  on  Fifth  avenue  southerly  from  Sixty-seventh  street,  which 
was  owned  by  the  testator,  escaped  by  jumping  from  the  window 
upon  the  extension,  from  which  she  was  taken  into  the  Fifth  avenue 
house;  and  Alice  White,  now  Sheak,  the  cook,  who  occupied  a  room 
in  the  southeasterly  corner  of  the  house  overlooking  an  extension 
of  the  next  house  to  the  east,  owned  by  one  Rothschild,  escaped  by 
leaping  from  the  window  of  her  room  upon  this  extension.  The 
origin  of  the  fire  is  not  satisfactorily  shown.  Flames  were  first 
observed  in  the  parlor  and  coming  out  the  parlor  windows  and  the 
transom  over  the  front  door.  The  fiames  quickly  shot  up  the  stair- 
way and  broke  through  the  skylight,  and  on  the  third  and  fourth 
floors,  particularly,  they  spread  out  from  the  well  hole  above  the 
stairway.  There  was  also  a  servants'  stairway  which  ran  from  the 
basement,  or  first  floor,  as  to  which  the  evidence  is  conflicting,  just 
south  of  the  main  stairway',  and  separated  from  it  by  a  partition  of 
plaster  blocks  supposed  to  have  some  fire  resistance,  to  the  fourth 
floor.  On  the  fourth  floor  a  hallway  extended  around  the  head  of 
the  servants'  stairway  and  the  partitioned  off  well  hole  above  the 
main  stairway,  connecting  with  a  bathroom  and  with  the  servants' 
App.  Div.— Vol.  CX VIL        45 
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.  rooms  on  that  floor.  From  the  fourth  floor,  at  a  point  near  the 
entrance  to  the  room  occupied  by  Jennie  Beirne,  and  diagonallj 
southwesterly  across  the  hall  about  twelve  feet  from  the  bead  of 
the  servants'  stairway^  a  stairway  extended  to  the  attic ;  and  from  a 
point  not  definitely  shown,  but  probably  near  the  head  of  the  stair- 
way in  the  attic,  an  iron  ladder  led  to  a  scuttle  hole  in  the  roof, 
which  was  found  bolted  after  the  fire,  indicating  tliat  it  had  not 
been  used.  Between  the  third  and  fourth  floors,  the  flames 
spread  out  and  practically  consumed  the  servants'  stairway  and 
the  partitions  above  around  the  well  hole  over  the  main  stair- 
way. The  testimony  of  the  maids  who  survived  tends  to  show  that 
the  testator  came  up  to  the  fourth  floor,  which  could  only  be  reached 
by  the  servants'  stairway  from  the  second  or  third  floor,  and  from  a 
point  in  the  hall  on  the  fourth  floor  toward  the  front  from  Jennie 
Beirne's  room,  alarmed  the  servants  by  calling  out  to  them,  "  Come 
on,  girls,  the  house  is  on  tire."  This  was  the  last  heard  from  him 
and  the  last  place  he  is  known  to  have  been  alive,  and  there  is  evi- 
dence tending  to  ahow  that  his  charred  remains  were  found  in  that 
hallway  near  the  head  of  the  servants'  stairway.  Jennie  Beirne 
testified  that  she  had  been  asleep  and  was  awakened,  bnt  did  not 
know  by  what,  and  then  heard  a  noise  and  "  got  up  right  away ; " 
that  she  noticed  no  smoke  or  anything  in  her  room,  thinks  she  had 
not  closed  her  door  tightly  but  had  left  it  partly  open ;  that  on  rising 
she  opened  the  door  to  see  what  was  the  matter  and  heard  the  voice 
of  a  man  say,  "  Come  on,  girls,  the  house  is  on  fire ; "  that  the  voice 
seemed  to  be  in  the  hall  toward  the  front  from  her ;  that  it  was  dark 
and  she  could  not  see  anything,  and  she  heard  some  of  the  girls  call 
out,  "  Where  is  Alice  ?  Call  Alice,"  and  that  the  voices  of  the  girls 
seemed  also  to  come  from  the  hall  very  near  where  she  stood ;  that 
she  saw  no  flames  in  the  hall,  but  saw  the  reflection  of  flames  seem- 
ingly toward  the  rear  of  the  house,  but  she  was  not  certain ;  that 
she  stopped  at  her  doorway  about  one  minute  without  going  into  the 
hall,  and  then  went  back  and  threw  open  her  window  and,  after 
standing  a  moment  to  think  what  to  do,  jumped  onto  the  extension 
of  the  Fifth  avenue  house  and  lost  consciousness ;  that  she  saw  no 
smoke  in  the  hall  and  experienced  no  signs  of  suffocation  and  no  dif- 
ficulty in  breathing,  but  says  that  the  reason  she  did  not  go  into 
the  hall  and  downstairs  was  that  she  "  believed  the  house  was  all 


Digitized  by  LjOOQ IC 


St.  John  v.  Andrews  Institutb.  707 

App.  Div.]  First  Department,  February,  1007. 

on  tire  downstairs;"  that  she  supposed  the  voice  she  first  heard 
was  that  of  the  testator,  bnt  could  not  say  positively.  Alice  White 
(now  Sheak)  testified  that  she  left  the  door  of  her  room  wide  open 
on  retiring^  and  was  awakened  by  hearing  Eva  Patterson,  one  of  the 
maids,  calling,  '^  Alice,  Alice,  fire,  fire,"  and  the  voices  seemed  to 
come  from  her  bedroom  door ;  that  she  heard  no  other  voice  or  per- 
son in  the  house  after  that ;  that  she  got  out  of  bed,  and  the  room 
was  full  of  smoke  and  she  felt  kind  of  suffocated  and  put  something 
in  her  mouth  to  prevent  suffocation  and  then  tried  to  escape  by  the 
door,  but  "  it  was  eitlier  full  of  smoke  or  flames  or  reflections  of 
flames,"  she  did  not  know  which ;  that  she  could  get  no  further  than 
lier  door,  '^  because  it  was  all  full  of  smoke  and  flames,"  and  so  she 
went  straight  back  to  her  window,  threw  it  up  and  jumped  upon 
tlie  extension  of  the  Rothschild  house ;  that  she  thinks  it  was  five 
minutes  after  she  was  called  before  she  jumped,  and  that  she  lay  on 
the  extension  two  or  three  minutes  perfectly  conscious,  until  the 
smoke  which  was  on  her  blew  off,  and  then  climbed  into  a  window 
in  the  Rothschild  house  and  met  some  people,  one  of  whom  was  a 
policeman  coming  up,  and  was  assisted  to  a  house  across  the  street ; 
that  about  five  minutes  after  she  arrived  there,  Mrs.  St.  John's  second 
boy,  "Wallace,  was  brought  over,  and  in  two  or  three  minutes  after 
that  she  was  taken  away  by  the  surgeon  of  the  Presbyterian  Hospital 
in  an  ambulance;  and  with  respect  to  her  condition  she  testified,  ^'1 
was  burned  all  up  my  right  arm  and  my  ears  and  nose  and  hair  was 
slightly  burnt ;  my  right  arm  was  burnt  all  the  way  up  and  the  left 
one  a  little.  My  nightdress  was  scorched,  the  sleeve  was  burnt  bnt  the 
other  side,  the  right  side,  was  scorched  ; "  that  she  heard  no  other  noise 
and  felt  kind  of  suffocated  when  she  got  out  of  bed,  and  thinks  her 
arm  was  burned  while  standing  at  the  window,  but  whether  by  flames 
from  within  or  without  she  could  not  say,  but  the  only  place  she 
saw  flames  was  in  the  hall.  The  evidence  shows  that  the  entrance 
to  Jennie  Beirne's  room  was  about  twelve  feet  southwesterly  from 
the  head  of  the  servants'  stairway,  and  that  of  Alice  White  was 
twenty-two  feet  southerly  itbm  the  head  of  said  stairway.  It  is 
undisputed  that  the  charred  remains  of  the  testator  were  found  on 
the  fourth  floor,  but  there  is  some  conflict  in  the  evidence  as  to  the 
precise  spot.  McManus,  one  of  the  firemen  who  found  the  body, 
testified  on  the  former  proceeding  that  it  was  found  in  the  hallway 
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" right  near  the  stairway"  leading  down  to  the  third  floor,  and  the 
court  has  so  found.  This  fireman,  when  called  to  the  stand  on  tliis 
trial  and  shown  a  diagram,  indicated  thereon  that  the  body  wss 
found  in  the  hallway  opposite  tlie  opening  over  the  main  stairwar, 
and  his  testimony  indicates  that  he  supposed  that  the  main  stairway 
led  to  the  fourth  floor.  Although  the  servants'  stairway  between 
the  third  and  fourth  floors  was  substantially  burned  away,  sufficient 
remained  to  indicate  where  it  had  been,  and  part  of  it  was  standing 
and  was  observed  by  one  at  least  of  the  firemen  who  testified  that 
the  body  was  found  near  the  head  of  the  stairway.  Moreover, 
Acting  Chief  Farrell  describes  the  place  where  the  body  was  found 
as  in  the  hall  on  the  fourth  floor,  "  at  the  landing  on  tlie  fourth 
floor,"  and  says,  "  There  was  a  stairway  leading  from  that  fourth 
floor  into  the  attic,  close  to  where  the  body  was  found."  There 
was  no  confusion  about  the  location  of  the  stairway  leading  to  the 
attic  from  the  fourth  floor,  and,  therefore,  his  testimony  fixes  the 
point  in  accordance  with  the  finding  of  the  court.  Fireman  Jacobs 
also  locates  the  point  where  the  remains  of  the  testator  were  found 
in  accordance  with  the  finding  of  the  court.  The  evidence  fairly 
warrants  the  inference  drawn  by  the  trial  judge  that  the  body  was 
found  at  the  head  of  the  servants'  stairway,  and  that  he  was  over- 
come there.  It  is  argued  from  this  fact  that,  after  warning  the 
girls,  the  testator  attempted  to  retrace  his  steps  but  was  overcome 
by  the  smoke,  heat  or  flames,  and  must  have  quickly  perished.  The 
only  other  evidence  with  respect  to  the  place  where  the  body 
was  found  indicates  that  it  was  found  some  feet  to  the  north  of 
the  head  of  the  servants'  stairway,  in  or  opposite  an  aisle  lead- 
ing to  the  bathroom  from  the  hall  opposite  the  opening  over 
the  main  stairway,  which  it  is  claimed  precludes  any  inference 
being  drawn  that  he  endeavored  to  return  downstairs  or  as  to 
when  he  was  overcome.  The  remains  of  the  servants  who  were 
sleeping  on  the  fourth  floor  and^  did  not  escape  were  found  in 
the  attic  at  the  head  of  the  stairway  leading  from  the  fonrtli 
floor  to  the  attic.  It  is  argued  froln  this  that  since  the  girls, 
after  having  been  aroused  by  the  testator,  had  time  to  get  to 
the  -attic,  he  also  had  and  either  was  overcome  there  and  liis 
remains  dropped  to  the  fourth  floor  from  the  staii^s  or  through 
the   stairwell  at  the  time  or  after  the  fire,  or,  being  unable  to 
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get  oat  the  scuttle  liole,  lie  started  to  retrace  his  steps  and  became 
bewildered  at  the  fourth  floor  and  wandered  about  there  seeking 
the  descending  stairway.  Significance  is  sought  to  be  attached 
to  the  language  in  which  the  testator  aroused  the  servants,  and  it 
is  urged  that  it  indicates  that  he  was  on  his  way  to  the  scuttle  hole 
in  the  roof  and  called  to  the  maids  to  follow.  Notwithstanding  the 
language  ascribed  to  him,  it  is  more  reasonable  and  probable  to 
infer  that  he  meant  merely  to  call  the  servants  out  of  their  rooms  to 
enable  them  to  escape  or  to  aid  in  rescuing  the  other  occupants  of 
the  house,  among  whom  were  young  children,  or  in  saving  prop- 
erty should  there  be  time.  It  is  not  a  reasonable  inference  that  he 
would  be  more  interested  in  rescuing  the  servants  than  his  wife  and 
sister-in-law  and  her  helpless  children,  who,  so  far  as  the  evidence 
shows,  he  had  not  even  aroused  at  the  time  he  alarmed  the  servants, 
and  it  is  highly  probable  that  he  intended  to  return  downstairs. 
But  be  that  as  it  may,  the  conclusion  is  fairly  warranted  by  the 
evidence  that  life  could  not  have  been  long  sustained  in  the  hallway 
on  the  fourth  floor  or  stairway  leading  up  or  down  therefrom  after 
the  testator  was  last  heard  on  that  floor,  for  the  evidence  indicates 
that  the  flames  soon  broke  through  the  skylight  and  raged  with 
great  fury  above  the  main  stairway  and  adjacent  thereto  on  the 
fourth  floor  and  along  the  line  of  the  servants'  stairway  and  the  attic 
stairway.  The  skylight  and  plaster  and  part  of  the  floor  and  ceil- 
ing and  the  material  from  the  attic  and  from  the  roof  fell  on  the 
main  stairway  and  fourth  floor  to  the  depth  of  about  four  feet,  cov- 
ering the  body  of  the  testator,  which  was  burned  to  a  crisp.  On  the 
lower  floors  and  on  the  third  floor,  where  Mrs.  St.  John  was,  the 
destruction  by  the  fire  was  not  so  great  and  there  was  very  little 
damage  in  tlie  front  and  rear,  while  above  that  floor  the  fire  spread 
out  and  was  much  more  destructive.  The  inference  is  fairly  war- 
ranted that  life  was  sustainable  in  the  rooms  on  the  third  floor, 
where  Mrs.  St.  John  and  her  children  and  the  two  maids  were,  until 
she  opened  the  door  leading  to  the  main  stairway,  after  they  had 
evidently  all  arisen  and  prepared  to  leave  that  way. 

It  is  not  material  whether  the  findings  as  made,  that  the  testator 
perished  immediately  after  he  was  beard  on  the  fourth  floor  and 
before  Mrs.  St.  John  was  found,  and  that  Mrs.  St.  John  lived  sev- 
eral minutes  after  she  was  found,  are  fully  sustained  by  the  evi- 
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dence.     The  question  is,  does  tlie  evidence  fairly  warrant  the  find- 
ing that  she  survived  him  ?     The  evidence  tends  to  show  that  ten 
minutes  or  more  after  the  testator  was  last  known  to  be  alive  she 
was  found  unconscious  and  prostrate  on  the  floor  of  her  room  with 
her  feet  extending  over  the  sill  of  the  door,  which  it  was  her  cus- 
tom to  close  and  lock  at  night,  into  the  hall,  and  with  her  face 
toward  the  floor'  and  her  child  folded  in  her  arms,  as  if  she  had 
been  overcome  o?i  attempting  to  leave  the  room ;  that  she  was  car- 
ried from  the  room  to  the  roof  of  the  extension  in  the  rear,  and 
from  there  to  the  extension  of  the  Rothschild  house  and  into  a  rear 
room  and  placed  on  a  bed,  and  that  although  she  did  not  rally  w 
regain  consciousness,  she  showed  distinct  signs  of  life,  and  that  her 
heart  was  beating  feebly  and  she  was  breathing  indistinctly  to  the 
eye,  and  was  alive  a  very  short   time   after   being  placed  on  the 
bed.     The  learned  counsel  for  the  heirs  and  next  of  kin  in  effect 
concedes  that  the  evidence  shows  that  Mrs.  St.  John  was  alive  ten  or 
fifteen  minutes  after  the  testator  was  last  known  to  be  alive.    Conn- 
sel  for  other  parties  claim,  and  the  evidence  bears  out  their  conten- 
tion, that  she-  was  alive  for  a  period  considerably  longer  tlian  ten  or 
fifteen  minutes  after  the  testator  was  heard  on  the  fourth  floor.    The 
inference  is  fairly  warranted  by  the  evidence  that  the  testator  conld 
not  have  remained  alive  ten  minutes  where  he  was  last  heard  on  the 
foXirth  floor  and  where  his  charred  body  was  subsequently  found, 
no  matter  at  which  of  the  two  points  it  was  found.     When  the 
heat  and  pressure  broke  the  skylight  and  the  flames  went  through 
the  roof  to  a  height  of  twenty  feet,  it  is  altogether  probable  tliat 
they  broke  the  window  in  the  partition  on  the  fourth  floor,  which 
was  not  far  from  where-  he  was,  and  tliat  the  entire  hallway  on  that 
floor  was  enveloped  in  flame,  including  the  stairways  np  and  down. 
Alice  White  jumped  from  her  window  before  the  firemen  came, 
and  before  she  jumped  all  was  silent  on  the  fourth  floor,  indicating 
that  the  testator  and  the  maids  could  not  or  dared  not  speak  for 
fear  of  suffocation.     The  flames  must  have  been  then  enveloping 
the  hallway  and  stairway,  for  she  was  quite  severely  burned,  and 
she  had  only  been  to  her  door,  which  was  twenty-two  feet  toward 
the  rear  from  the  head  of  the  servants'  stairway,  and  after  tliat  and 
before  Mrs.  St.  John  was  rescued,  the  flames  enveloping  the  stair- 
ways and  hallways  and  belching  out  through  the  roof,  are  described 
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by  one  of  the  firemen  as  ^^  a  raging  furnace  on  the  inside  all  the 
way  op  through  the  stairways."  No  one,  except  those  who  escaped, 
reached  a  window.  The  finding,  therefore,  that  Mrs.  St.  John 
survived  the  testator  is  fairly  sustained  by  the  evidence. 

The  learned  counsel  for  the  next  of  kin  and  heirs  at  law,  while 
insisting  that  no  finding  of  survivorship  is  warranted  as  between  the 
testator  and  his  wife  and  Mrs.  St.  John,  yet  contends  that  if  the 
court  should  decide  otherwise,  then  it  should  have  been  found  that 
Mrs.  Andrews  survived  her  husband  and  that  the  residuary  bequest 
either  to  the  Ohio  corporation  or  the  Smithsonian  Institution  would 
be  void  as  to  one-half,  for  it  would  be  in  violation  of  chapter  360  of 
the  Laws  of  1860,  which  provides  as  follows:  "No  person  having 
a  husband,  wife,  child  or  parent,  shall,  by  his  or  her  last  will  and 
testament,  devise  or  bequeath  to  any  benevolent,  charitable,  literary, 
scientific,  religious  or  missionary  society,  association  or  corporation, 
in  trust  or  otherwise,  mot*e  than  one-half  })art  of  his  or  her  estate, 
after  the  payment  of  his  or  her  debts  (and  such  devise  or  bequest 
shall  be  valid  to  the  extent  of  one-half  and  no  more)." 

The  preponderance  of  the  evidence  shows  that  the  body  of  Mrs. 
Andrews,  so  burned  that  it  fell  apart,  was  found  in  the  hallway  on 
the  second  floor  a  few  feet  from  the  door  of  her  room,  although 
there  is  evidence  that  it  was  found  on  the  first  floor  at  the  foot  of 
the  main  stairway.  There  is  no  other  evidence  shedding  any  light 
on  the  time  of  her  death.  On  this  point,  under  the  rule  already 
stated,  for  the  purpose  of  determining  property  rights,  it  would  have 
to  be  assumed  that  she  and  her  husband  died  at  the  same  thne.  If 
tliej'  died  at  the  same  time,  then  the  testator  could  not  be  said  to  have 
left  a  wife  him  surviving.  If,  tlierefore,  the  statute  only  prohibits 
such  gifts  when  the  testator  leaves  a  wife  surviving  him,  then  the 
burden  was  upon  the  next  of  kin  to  establish  that  fact,  for  upon  it 
their  right  to  participate,  if  they  could  participate  in  any  event, 
depended.  {Oarvey  v.  Union  Trust  Co,^  29  App.  Div.  513 ; 
Oarvey  v.  U.  S.  Fidelity  <&  Guaranty  Cb.,  77  id.  391.  See,  also, 
GaOagher  v.  Orooks,  132  N.  Y.  338 ;  City  of  Cohoea  v.  D.  cfe 
H.  C.  Co.,  134  id.  397.)  There  being  no  evidence  to  justify  a 
finding  that  the  wife  survived  her  husband,  as  to  Mr.  and  Mrs. 
Andrews  the  case  falls  within  the  general  rule  applicable  to  deaths 
in  a  common  disaster.    It  is  contended,  however,  that  the  scope  of 
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the  statute  is  not  conliiied  to  cases  where  a  husband  leaves  a  wife 
surviving,  but  tliat  the  will  is  invalid  as  to  snch  bequest  if  the  testiir 
tor  have  a  v^ife  living  at  the  time  he  makes  the  will.     It  is  now 
well  settled  that  a  bequest  or  devise  in  violation  of  this  statute  is 
void  and  may  be  taken  advantage  of  by  others  than  those  enu- 
merated in  the  act  of  1860,  and  consequently  the  heirs  or  next  of 
kin  have  a  standing  in  court  to  \ye  heard  on  the  question.     {Jiobb  v. 
Washington  dt  Jefferson  CoUege,  103  App.  Div.  327 ;  aflFd.,  185 
N.  Y.  485.)     It  is  claimed  that  there  is  no  authoritative  decision 
on  the  precise  point  now  presented ;  but  I  think  the  courts  have 
considered  that  the  validity  of  such  bequests  depends  on  survivor- 
ship of  one  of  those  enumerated  in  the  act.     (See  Hobb  v.  WcLsh- 
ington  cfe  Jefferson  College^  supra  ;  Amherst  CoUege  v.  Hitch,  151 
N.  Y.  282,  334;  MatUr  of  Walker,  136  id.  20,  26.)    A  will  takes 
effect  not  at  the  time  of  its  execution,  but  on  the  death  of  the 
testator,  and  its  validity  and  construction  depend  not  upon  the  law 
at  the  time  of  its  execution,  but  at  the  date  of  his  death.     {Parker 
V.  Bogardus,  5  N.  Y.  309;  Douhleday  v.  Newton,  27  Barb.  43^1; 
Moultrie  v.  Hunt^  23  N.  Y.  394.)     The  purpose  of  the  statute  was 
not  to  disqualify  the  beneficiary  from  taking,  nor  to  prohibit  a  hus- 
band from  making  a  will  containing  sudh  a  disposition  of  property 
but  to  provide  that  in  case  a  testator  should  die  leaving  such  a  sur- 
vivor and  leaving  more  than  one-half  of  his  estate  to  such  char- 
itable use,  the  bequest  should  be  void  except  to  the  extent  author- 
ized by  the  statute.     The  object  of  the  Legislature  was  not  to  compel 
a  testator  to  make  provision  for  his  wife  and  family,  but  to  admouisli 
him  of  their  claims  upon  his  bounty  and  to  invalidate  in  part  snch 
a  disposition  of  property  in  the  event  of  his  leaving  a  wife,  child  or 
parent  him  surviving.    {Cha)inherl<iin  v.  Cliamherlain,  43  K.  Y.  424; 
Alleyi  V.  Stevens,  161  id.  122 ;  Ilollis  v.  Drew  Th^ologiecU  Seminary^ 
95  id.  166.)     No  other  construction  of  the  statute  would  be  reason- 
able.    If  the  word  "  having"  therein  is  to  be  construed  as  relating 
to  the  time  of  making  the  will,  then  the  statute  would  have  no 
application  to  marriages  subsequent  to  the  making  of  the  will    A 
testator  at  the  time  of  making  a  will  seldom  knows  the  value  of  the 
estate  which  he  will  leave.     If   the  statute,  refers  to  the  familv 
status  at  the  time  of  making  the  will,  it  must  refer  to  his  property 
status  at  that  time  also,  which  clearly  it  does  not.     The  application 
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of  the  statute  depends  upon  an  inquiry  with  respect  to  tlie  value  of 
the  estate  left^  and  it  is  the  reasonable  construction  that  the  word 
"  having  "  should  be  "  leaving ''  him  surviving. 

In  the  view  we  take  of  the  construction  of  the  statute  of  1860, 
it  becomes  unnecessary  to  decide  the  conflicting  contentions  of  the 
next  of  kin  and  the  Smithsonian  Institution  with  respect  to  the 
ownership  of  tliat  part  of  the  residnary  fund  which  could  not  be 
bequeathed  to  a  charitable  use  under  the  provisions  of  that  statute 
if  applicable ;  and,  with  respect  to  the  claim  of  the  Smithsonian 
Institution,  that  if  the  Andrews  Institute  for  Girls  could  not  take 
all  the  residue  it  could  not  take  any. 

The  Smithsonian  Institution  further  claims  that  the  bequest  to 
the  Oliio  corporation  to  be  formed  failed  because  the  testator 
intended  the  bequest  to  vest  immediately  upon  the  death  of  his 
wife,  if  at  all,  and  that  since  she  did  not  survive  him,  it  became  a 
gift  in  j?'r(Bsenti  hi  his  death,  and  the  corporation  not  being  then 
i/i  essSj  the  bequest  failed,  and  the.  property  vested  in  it,  under  the 
alternative  clause  of  the  will.  The  trial  court  found  tliat  the 
Andrews  Institute  for  Girls  takes  all  the  residue,  and  that  neither 
tlie  Smithsonian  Institution  nor  the  heirs  or  next  of  kin  take  any- 
thing. Mrs.  Andrews  was  much  younger  than  her  husband,  and 
doubtless  he  contemplated  her  surviving  him  many  years.  He 
made  bountiful  provision  for  her  support  during  life,  and  then 
made  liberal  bequests  to  those  of  liis  relatives  whom  he  regarded 
as  worthy  of  his  bounty,  and  intended  that  the  residue  of  his  prop- 
erty, no  matter  how  much  or  how  little,  should  be  used  "  for  the 
purpose  of  establishing  an  institution  "  in  the  town  of  Willoughby, 
Lake  county,  Ohio,  upon  a  farm  owned  by  his  wife,  and  formerly 
owned  by  him,  aud  if  that  should  not  be  available,  "  then  on  other 
suitable  premises "  in  said  town  "  for  the  free  education  of  girls 
and  for  their  support  in  proper  cases  during  education,  with  a 
special  view  toward  rendering  them  self-supporting."  He  specified 
the  subjects  upon  which  instruction  should  be  imparted  to  the 
girls,  and  gave  directions  with  respect  to  the  erection  of  a  suitable 
building  and  maintenance  of  the  institution,  and  then  directed  that 
the  charter  of  the  corporation  should  provide  "  if  and  so  far  as  may 
be  consistent  with  law  and  practicable  "  that  the  corporation  should 
bo  mana^d  by  a  board  of  five  directors,  consisting  of  the  Governor 
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of  the  State,  the  member  of  Congress  for  that  district,  the  treasurer 
of  that  county,  and  the  mayor  of  Willoaghby,  and  their  sncceaeoi's  in 
office,  and  bis  brotber-in-law  St  John,  whose  successor  should  be  a 
resident  of   tlie  town  selected  by  the  Governor.     The  direction 
with  respect  to  the  formation  of  the  c<»^ratiou  was  as  follows : 
^^  I  direct  my  executor  and  execntrix  as  soon  as  practicable  after 
tny  decease  and  daring  the  lives  of  my  said  wife  and  her  said 
brother,  or  the  life  of  the  longest  liver  of  them,  to  procure  under 
the  laws  of  the  State  of  Ohio,  an  incorporation  to  be  formed," 
with  the  powers  specified.     It  is  to  be  observed  that  it  was  only 
in  the  event  that  his  primary  desire  to  endow  the  Ohio  corporation 
30uld  not  be  lawfully  accomplished   that  he  intended  that  die 
bequest  should  go  the  Smithsonian  Institution.     The  policy  of  tlie 
ll^ w  favors  upholding  chf^ritable  bequests,  whether  they  are  to  be 
administered  at  home  or  abroad,  and  if  to  be  administered  abroad, 
[he  right  of  tlie  foreign  legatee  to  take  will  be  determined  by  our 
courts  before  directing  the  executors  to  turn  over  the  fund,  hot 
under  the  law  of  the  foreign  jurisdiction  and  unaflFected  by  our  laws 
relating  to  accumulations  and  perpetuities.    {Matter  of  Huss^  126 
N.  Y.  537 ;  Amherst  College  v.  Ritch^  151  id.  282 ;  HoUis  v.  Drew 
Theological  Seminary^  95  id.  166 ;  Hope  v.  Brewer^  136  id.  126 ; 
Congregational  Unitarian  Soe.  v.  Ilale^  29  A  pp.  Div.  396 ;  Matter 
ofSturgiSy  164  ^.  Y.  485  ;  Rohh  v.  Waehington  cfe  Jeff^erson  College^ 
supra,)  The  charity  which  the  testator  was  desirous  of  establishing  in 
Ohio  was  commendable,  and  the  court  should  not  be  astnte  to  discover 
legal  objections  to  giving  eflEect  to  his  intention.    The  will  does  not, 
as  claimed  by  the  counsel  for  the  Smithsonian  Institution,  show  that 
the  testator  did  not  intend  that  the  Ohio  corporation  should  take  if 
not  formed  before  the  death  of  his  wife.    He  provided  in  effect  tiiat  it 
might  be  formed  by  the  other  executor  and  trustee,  should  it  not  be 
formed  before  her  death,  and  he  expressly  provided  that  it  shonld 
take  the  bequest  even  though  she  predeceased  him.    Tliere  is  no  force 
in  the  argument  that  tliis  was  merely  a  restriction  or  limitation  as 
to  the  period  within  which  the  corporation  mii^t  be  formed,  or  that 
it  does  not  carry  with  it  either  expressly  or  by  implication  permis- 
sion to  form  it  after  the  death  of  his  wife.     His  intention,  thas 
clearly  manifested,  and  public  policy  demand  that  the  Andrews 
Institute,  which  his  executor  caused  to  be  incorporated  puTBiuuit 
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to  his  command,  and  which  fulfills  iu  all  respects  his  purpose,  shall 
receive  the  bequest  if  consistent  with  the  rules  of  law.  {Amherst 
College  v.  Bitch,  151  N.  Y.  282 ;  Dammert  v.  Oshom,  140  id.  30.) 
The  will  is  susceptible  of  the  construction  that  the  bequest  was  to 
vest  in  the  corporation,  if  in  esse,  upon  the  death  of  his  wife,  but  if 
not  then  in  esse,  that  it  was  to  vest  in  it  when  formed  by  the 
trustee  who  survived  his  wife,  and  in  such  a  case  Sk  present  bequest  is 
not  to  be  presumed,  and  if  a  construction  that  the  bequest  was  to  vest 
in  the  corporation  when  formed  would  render  it  valid,  that  construc- 
tion should  prevail.  (Burrill  v.  JBoardman,  43  N.  T.  258  ;  Bobb 
v.  Washington  cfe  Jefferson  College,  supra  /  People  v.  Siraonson, 
126  N.  Y.  S99.)  If  we  should  construe  the  will  as  indicating  an 
intent  on  the  part  of  the  testator  that  the  bequest  was  to  vest  on 
his  own  death  if  his  wife  predeceased  him,  and  on  her  death  if  she 
survived  him,  even  though  the  corporation  had  not  then  been 
formed,  it  would,  doubtless,  unless  sustainable  under  chapter  701  of 
the  Laws  of  1893,  be  void,  since  the  beneficiary  was  not  then  in  esse, 
and  in  that  view  would  have  been  incapable  of  taking,  and  its  sub- 
sequent incorporation  would  not  avail  it.  {Booth  v.  Baptist  Church, 
126  N.  Y.  215 ;  White  v.  Howard,  46  id.  144.  See,  also,  Murray  v. 
Miller,  No.  1,  85  App.  Div.  414.)  The  corporation  was  required  to 
be  formed  within  two  lives  in  being,  and  in  the  case  of  bequests  for 
charitable  use,  the  law,  without  regard  to  whether  chapter  701  of 
the  Laws  of  1893  applies  or  not,  permits  the  suspension  of  owner- 
ship and  the  power  of  alienation  during  a  period  necessary  to  form 
a  corporation,  not  exceeding  two  lives  in  being  at  the  death  of  the 
testator,  to  take  the  bequest  which  in  such  circumstances  is  valid 
as  an  executory  devise  or  bequest.  {Tilden  v.  Green,  130  N.  Y. 
29;  Burrill  v.  Boardman,  43  id.  254;  Inglis  v;  Trustees  of 
Sailor'' s  Snug  Harhour,  3  Pet.  99 ;  Shipman  v.  Bollins,  98  N.  Y. 
311.)  In  the  case  at  bar  it  was  impossible  to  form  the  corporation 
pursuant  to  the  will  before  her  death. 

The  learned  counsel  for  the  Smithsonian  Institution  also  contends 
that  the  Andrews  Institute  for  Girls  was  not  legally  incorporated, 
and,  therefore,  cannot  take  the  bequest.  It  is  not  claimed  that  the 
regularity  of  the  incorporation  or  organization  can  be  questioned 
collaterally,  as  clearly  it  cannot ;  but  it  is  insisted  that  the  corpora- 
tion may  be  shown  to  have  no  legal  existence  because  incorporated 
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in  violation  of  the  Constitution  of  that  State.     Owing  to  the  pro- 
visions with  respect  to  the  management  of  the  corporation  by  a 
board  of  five  trustees,  four  of  whom  were  to  be  officials,  it  was 
deemed  advisable  to  apply  to  the  Legislature  for  the  enactment  of  a 
general  law  under  which  the  corporation  could  be  formed.     The 
act  was  passed  on  the  19th  day  of  March,  1902.*     It  contains  no 
specific  reference  to  this  will  or  to  the  bequest  to  tlie  Ohio  corpora- 
tion to  be  formed.      Tlie  title  of   the  act,  "An  act  to  provide 
for   the  administration   of  charitable   trusts   in  certain  cases,'^  is 
general,  and  the  act  is  general  in  terms  and  relates  to  devises 
and  bequests  for  charitable  uses,  "or  for  the  establishment  and 
maintenance  of  any  industrial  or  educational  school  or  institution 
to  be  located  at  any  place  within  this  State,"  theretofore  or  there- 
after made,  and  provides  for  the  formation  of  a  corporation  by  the 
executor  and  officials  designated  in  the  will,  referring  to  wills  pro- 
viding for  the  management  of  the  corporation  by  a  board  of  trustees 
or  directors  consisting  in  part  of  officials  of  the  State,  and  of  the  county, 
municipal  corporation,  and  member  of  Congress  for  the  district  in 
which  the  charity  is  to  be  administered,  or  institution  or  school  is  to 
be  located.     The  Andrews  Institute  was  thereafter  incorporated  by 
filing  a  certificate  of  incorporation  which  does  not  specify  and  was 
not  required  to  specify  the  particular  statute  or  statutes  under  which 
it  was  filed.    Many  general  statutes  of  the  State  are  cited  from  which 
it  is  claimed  authoiity  for  the  incorporation  exists,  with  the  possible 
exception  of  the  management  of  the  corporation  by  such  officials, 
and  this  statute  of  March  nineteenth  is  relied  upon  as  anthoritj 
for  the  corporation  in  that  regard.     The  contention  is  that  the  stat- 
ute is  in  contravention  of  section  1  of  article  13  of  the  Constitu- 
tion of  Ohio,  which  provides  that  "  the  general  assembly  shall  pass 
no  special  act  conferring  corporate  powers."     It  is  quite  likely  that 
the  corporation  could  be  sustained  under  other  statutes,  even  if  tbe 
provisions  of  the  act  of  March  19, 1902,  with  respect  to  the  composi- 
tion of  the  board  of  trustees  should  be  declared  invalid.     (See  Bates 
An.  Ohio  Stat.f  §§  3235, 3236, 3238, 3726, 3727, 3734 ;  Id.  §  4015-«7 
et  aeq.^  p.  2279,  §  1  etseq.;  63  O.  L.  33,  §  1  ^^  seq)     These  stetutes, 
among  other  things,  authorize  the  formation  of  a  corporation  for  any 
purpose  for  which  individuals  may  lawfully  join,  except  for  carrjing 

*  See  95  O.  L.  61.—  [Rep.  f  See  8d  ed.—  [Rep. 
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on  professional  business,  and  provide  for  filling  vacancies  in  the  board 
of  trustees  from  any  cause,  and  for  tlie  management  of  schools  or 
academies  receiving  bequests  and  devises  by  the  Court  of  Common 
Pleas,  where  the  management  is  not  otherwise  provided  for,  and  for 
the  execution  of  the  trusts  upon  \vliich  the  property  was  bequeathed 
or  devised.  Nor  does  the  argument  that  this  is  a  special  act  in  viola- 
tion of  the  Constitution  seem  tenable.  {State  ex  rel.  v.  Sjyellmiy'e^ 
67  Ohio  St.  86.)  It  is  exceedingly  doubtful  whether,  in  any  event, 
we  would  be  justified  in  refusing  to  allow  the  Andrews  Institute  to 
take  this  bequest  upon  the  theory  that  it  has  no  corporate  existence, 
when,  so  far  as  appeal's,  it  is  recognized  by  the  State,  and  no  pro- 
ceeding has  been  taken  to  have  its  charter  either  annulled  or  for 
feited.  {State  v.  Oardner^  54  Ohio  St.  24;  Bartholomew  \,  Bent- 
ley^  1  id.  37 ;  Trustees  of  Vernon  Society  v.  Hills^  6  Cow.  23 ; 
Lamming  v.  Galusha^  81  Ilun,  247;  Cooley  Const.  Lim.  [5th  ed.] 
311;  Cook  Corp.  [5th  ed.]  §  637;  Thomp.  Corp.  §  501;  Coast 
Co.  v.  Spring  Lake^  56  N".  J.  Eq.  615 ;  Merrick  v.  Yan  Sant- 
voard^  34  N.  T.  208 ;  United  States  Vinegar  Co.  v.  Schlegel^  143 
id.  537.)  Under  the  authority  to  determine  whether  the  legatee  is 
competent  to  take  the  legacy,  we,  of  course,  are  authorized  to 
determine  the  extent  of  the  corporate  authority,  but  the  corporate 
existence  is  quite  another  thing.  While  I  think  the  Andrews 
Institute  was  legally  incorporated,  it  is  at  least  a  de  facto  corpora 
tion  acting  under  color  of  law,  and  apparently  recognized  by  the 
State,  under  whose,  laws  it  has  sprung  into  existence,  and  with  little 
likelihood  of  its  corporate  existence  being  drawn  in  question. 

The  learned  counsel  for  the  heirs  and  next  of  kin  claims  that  the 
testator  died  intestate  as  to  the  rents  and  income  of  the  residuary 
estate,  accruing  between  the  time  of  his  death  and  the  date  of  incor- 
poration of  the  Andrews  Institute,  and  that  the  next  of  kin  take 
such  rents  and  income.  This  claim  is  founded  upon  section  51  of 
the  Heal  Property  Law*  and  section  4  of  the  Personal  Property  La  w,f 
which  forbid  the  accumulation  of  rents  and  income  respectively, 
except  for  the  benefit  of  minors  during  minority,  and  upon  section 
53  of  the  Eeal  Property  Law  and  section  2  of  the  Personal  Prop- 
erty Law,  which  respectively  provide  with  respect  to  the  accumula- 
tion of  rents  and  income,  that  where  there  is  a  suspension  of  the 

*  Laws  of  1896,  chap.  547.—  [Rep.  f  La^s  of  i897,  chap.  417.  -  [Rep. 

Digitized  by  LjOOQ IC 


71 8  St.  John  v.  Andbews  iNSTrruTfi. 


First  Department,  February,  1907.  [Vol.  117. 

power  of  alienation  or  of  ownership  in  consequence  of  a  valid  lim- 
itation of  an  expectant  estate,  "  during  the  continuance  of  which  the 
rents  "  or  income  "  are  undisposed  of  and  no  valid  direction  for  their 
accumulation  is  given,"  the  rents  or  income  "  shall  belong  to  the 
persons  presumptively  entitled  to  the  next  eventual  estate." 

By  the  7th  clause  of  the  will  the  executor  and  executrix  were 
directed^  "  as  soon  as  they  may  deem  advisable,  but  within  two  years 
after  "  the  decease  of  the  testator,  to  sell  all  of  his  real  estate  and 
invest  the  proceeds  in  interest-paying  securities,  and  he  therein  gave 
them  and  his  trxisteea  "  power  to  invest  and  reinvest "  all  of  his  estate 
or  any  part  thereof.     The  learned  counsel  for  the  heirs  contends 
that  the  sole  purpose  of  this  power  of  sale  was  to  enable  the  execu- 
tor and  executrix  and  trustees  to  execute  the  trust  for  the  benefit  of 
the  widow,  and  that  since  she  did  not  survive  the  testator  that  trust 
never  came  into  existence  and,  therefore,  there  was  no  equitable 
conversion  of  the  real  estate.     He  argues  from  this  that  the  title  to 
the  real  estate  vested  in  the  heirs,  subject  to  be  divested  upon  tlie 
incorporation  of  the  educational  institution  as  directed  by  the  tes- 
tator, and  that,  consequently,  they  would  be  entitled  to  the  rents, 
issues  and  profits  until  their  title  became  divested.     It  is  not  essen- 
tial that  we  should  agree  or  disagree  with  the  ultimate  result  that 
would  flow  from  this  process  of  reasoning,  for  we  think  there  was 
an  equitable  conversion  of  the  real  estate,  but  it  may  be  observed 
that  the  Smithsonian  Institution  would  not  be  without  argument  to 
show  that  if  title  did  not  vest  in  the  personal  representatives  or 
trustees  it  vested  in  that  institution.     The  rule  is  that  if  it  be  essen- 
tial to  carry  out  the  plan  of  the  testator  that  his  real  estate  be  con- 
verted into  personalty,  then  the  real  estate  will  be  deemed  converted 
into  personalty  as  of  the  date  of  his  death.     Here  the  personal 
representatives  were  directed  not  only  to  incorporate  and  organize 
the  educational  institution,  but  in  effect  to  turn  over  to  it  the  resid- 
uary estate  in  cash  to  enable  it  to  purchase  a  site  and  erect  a  bnild* 
ing  with  one-tenth  thereof,  and  to  provide  for  the  support  and  main- 
tenance of  the  institution  with  the  remaining  nine-tenths.    This 
intention  is  quite  clear,  for  in  the  5th 'clause  of  the  will,  after  giving 
directions  with  respect  to  the  purchase  of  a  site  and  the  erection  of 
a  building  and  the  proportion  of  the  amount  received  to  be  nsed. 
for  that  purpose  and  the  investment  of  the  remainder,  he,  in  pro- 
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viding  for  deferring  the  completion  of  the  institution  in  the  event 
that  the  one-tenth  of  the  bequest  should  be  insufficient,  uses  this 
significant  language :  "  If  when  the  said  sum  shall  be  received  by 
the  said  corporation."     It  is  of  course  possible  that  the  corporation 
might  be  able  to  take  the  property  as  it  stood  at  the  time  of  the 
death  of  the  testator,  subject  to  the  payment  of  his  debts  and  other 
bequests  and  devises,  but  manifestly,  that  was  not  wliat  he  intended 
and  it  would  have  been  quite  impracticable.     On  this  point  I  think 
that  no  significance  is  to  be  attached  to  the  fact  that,  in  giving  this 
residuary  estate  to  the  corporation  to  be  formed,  the  testator  used 
the  word  "  devise  "  as  well  as  '*  bequeath."     There  was,  therefore, 
an  equitable  conversion  of  the  real  estate,  and  the  plaintiff,  if  not 
by  express  authority,  at  least  by  necessarily  implied  authority,  held 
the  property  in  trust  to  form  the  corporation  and  deliver  it  over  in 
money  in  accordance  with  the  wishes  of  the  testator,  which  consti- 
tutes a  perfectly  lawful  trust  as  to  personalty,  which  by  the  equita- 
ble conversion  the  residuary  estate  has  become.     The  bequest  was, 
in  a  sense,  in  trust  to  the  Ohio  corporation,  but  not  in  a  strict  sense 
which  would  invalidate  it  as  contravening  the  statutes  against  per- 
petuities and  accumulations  of  income  and  rents,^  because  gifts  in 
trust  for  charitable  uses  have  long  been  deemed  absolute  gifts  so  far  as 
the  settlor  or  testator  is  concerned,  in  order  to  enable  the  beneficiary 
of  a  commendable  endowment,  bequest  or  devise  to  take.     {Holland 
V.  Alcock,  108  N.  T.  312 ;  Matter  of  Griffin,  167  id.  71 ;  Bird  v. 
Merklee,  144  id.  544.)    The  scheme  for  the  administration  of  the  trust 
in  this  case  would  be  valid  under  our  laws,  but  its  validity  depends 
apon  the  law  of  Ohio,  where  it  is  to  be  administered,  and  it  is  for 
our  courts  to  decide  the  question  before  turning  the  fund  over  to 
the  beneficiary.     {Hobb  v.  Washington  dh  Jefferson  CoUegey  103 
App.  Div.  327,  356,  357 ;  Matter  of  Sturgis,  164  N.  T.  485.) 

It  is  not  contended  but  that  the  laws  of  Ohio  authorize  the  execu- 
tion of  such  a  trust.  The  learned  counsel  for  the  heirs  and  next  of 
kin,  however,  strenuously  argues  that  inasmuch  as  this  income 
accumulated  before  the  property  vested  or  could  vest  in  the  Ohio 
corporation,  its  ownerehip  depends  on  our  laws ;  and  there  is  much 
force  in  that  contention.  However,  even  under  our  laws,  we  think 
that  the  Andrews  Institute  took  this  income.     It  is  to  be  observed 

*See  statutes  9upra,  and  Real  Prop.  Law,  §  S2.—  [Riip. 
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that  the  testator  gave  no  direction,  either  valid  or  invalid,  for  the  aoen- 
mnlation  of  rents  or  income.     It  is  not,  therefore,  a  case  of  a  void 
legacy.     The  claim  seems  to  be  tliat,  although  all  of  the  residuarj 
estate  was  lawfully  bequeathed  and  devised  to  the  Andrews  Insti- 
tute for 'Girls,  yet  that  as  to  the  income  and  rents  earned  and  accru- 
ing therefrom  after  the  death  of  the  testator — who,  being  dead, 
did  not  and  could  not  own  them  —  he  died  intestate.     It  is  con- 
ceded by  the  learned  counsel  for  the  heirs  and  next  of  kin  that  if 
the  act  of  1860  does  not  apply,  the  Andrews  Institute  for  Girls 
took  the  entire  residuary  estate  upon  its  incorporation  as  an  execu- 
tory bequest  or  devise ;  but  he  insists  that  the  income  and  rents, 
when  they  accrued,  vested  in  some  one,  as  the  statutes  prohibited 
their  being  accumulated  and  added  to  the  principal,  whether  by  the 
express  or  implied  direction  of  the  testator,  or  by  his  having  failed 
to  give  any  direction  concerning  them,  and  that  they  could  not  vest 
in  the  foreign  corporation  because  it  was  not  then  in  being.    It  can- 
not be  denied  that  there  is  force  in  this  contention,  and  that  there 
are  decisions,  although  not  in  point  on  the  facts,  tending  to  sustain 
it.     (See  Vail  v.  Vaily  4  Paige,  317 ;  Pray  v.  Hegeman^  92  N.  Y. 
508  ;  Hascall  v.  King^  162  id.  134  ;  Manice  v.  Manice^  43  id.  303 ; 
United  States  Trust  Co.  v.  Soher,  178  id.  442;  KiUan  v.  AUen^  52 
Barb.  605.)    A  bequest  to  a  corporation  to  be  formed  after  the  death 
of  the  testator,  being  valid,  it  would  seem  to  follow,  although  there 
appears  to  be  no  controlling  precedent  on  the  point,  that  in  the 
absence  of  any  direction  with  respect  to  the  income,  the  testator 
intended  that  the  corporation  should  take  the  income,  if  any  should 
accrue  prior  to  its  formation,  as  an  increment  of  the  principal,  and 
that  it  should  not  be  regarded  as  income  within  the  contemplation 
of  the  statutes  regulating  perpetuities  and  accumulations  of  income, 
and  that  the  executor  or  trustee,  who  is  holding  the  property  bj 
express   or  implied   autliority  for   the   corporation  when   formed, 
would  be  authorized  also  to  hold  the  increase  tliereof,  and  that  the 
corporation  should  take  both,  as  if  it  had  been  formed  as  soon  as 
the  bequest  could  have  vested.     (See   Hendricks  v.  Hendrich^  3 
App.  Div.  604;  affd.,  154  N.  Y.  751 ;  DuncUee  v.  Butler,  38App. 
Div.  99  ;  Fowl.  Char.  Uses,  Tr.  &  Don.  150,  151,  and  note.)   It  was 
essential  that  some  period  should  elapse  to  enable  the  executor  to 
form  the  corporation,  but  that  might  have  been  very  short.    The  fact 
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that  in  this  case  it  was  unavoidably  extended  cannot  affect  the  qnes- 
tioQ.  In  the  case  at  bar,  however,  I  think  it  is  immaterial  whether 
the  Andrews  Institute  could  take  this  increase  under  tiie  will ;  for 
if  not,  I  am  of  opinion  that  it  would  take  it  under  the  statutes,  as 
being  manifestly  entitled  to  the  next  eventual  estate,  upon  the 
theory  that  the  estate  had  not  then  vested  in  the  corporation,  which 
was  not  in  existence ;  and  in  that  view,  the  corporation  would  take 
the  next  eventual  estate.  (See  Matter  of  Crossmariy  113  N.  Y.  503.) 
Within  the  plain  meaning  and  intent  of  the  statutes,  it  was  the 
expectant  estate  which  this  corporation  now  takes,  concerning  which 
there  was  a  valid  limitation  suspending  the  power  of  alienation  and 
the  ownership,  and  as  it  is  the  party  Jlrat  taking  the  estate  after  the 
^tcspensibUy  it  necessarily  is  the  party  entitled  to  the  next  eventual 
estate.  (See  Manice  v.  Manice^  43  N.  Y.  303,  385 ;  United  States 
Trust  Co.  V.  Soher,  178  id.  442.) 

The  learned  counsel  for  the  plaintiff  argues  that  the  Smithsonian 
Institution  is  the  party  entitled  to  the  next  eventual  estate,  upon 
the  theory  that  the  statutes  have  reference  to  the  party  thus  pre- 
sumptively entitled  at  the  time  the  income  accrues,  and  that  inas- 
much as  the  Andrews  Institute  for  Girls  had  not  been  incorporated 
at  the  time  the  income  in  question  was  earned,  it  could  not  at  that 
time  have  been  presumptively  entitled  to  the  next  eventual  estate. 
The  Court  of  Appeals  did  not  take  that  view  in  United  States  T^^ust 
Co.  V.  SoJier  {supra\  and  the  Smithsonian  Institution  makes  no  claim 
to  income  unless  it  is  entitled  to  all  or  part  of  the  principal.  I  am  of 
opinion  that  the  same  liberal  rule  permitting  such  bequests  to  a 
corporation  to  be  formed,  should  be  extended  to  authorize  the  hold- 
ing of  the  income,  to  enable  the  corporation  when  formed  to  take 
both,  upon  one  or  the  other  of  these  theories,  even  though  that  be 
an  exception  to  the  general  rule. 

It  follows  that  the  judgment  should  be  affirmed,  with  separate 
bills  of  costs  to  all  parties  separately  appearing,  to  be  paid  out  of 
the  estate, 

Patterson,  P.  J.,  Ingraham  and  Clarke,  JJ.,  concurred. 

Judgment  affirmed,  with  separate  bills  of  costs  to  all  parties  sepa- 
rately appearing,  toJ[>e  paid  out  of  the  estate.     Settle  order  on  notice. 
App.  Div.— Vol.  CXVII.        46 
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Franklin  C.   Elder,   Plaintiff,  v.   Bankers'  Life  Insubakcs 
Company,  Defendant. 

First  Department,  February  15,  1907. 

Insurance)  —  reserve  fund  —  determination   of  amount   thereof — wben 
section  52  of  the  Insurance  Law  applies. 

When  an  insurance  company  originally  organized  as  a  fraternal  organization  has 
thereafter  successively  incorporated  as  a  mutual  company  and  as  a  stock  com- 
pany, under  chapter  G90  of  the  I^aws  of  1893,  the  valuation  of  policies  issued 
when  the  corporation  was  a  mutual  company  for  the  purpose  of  ascertaining 
the  amount  of  reserve,  should  be  made  under  section  52  of  the  Insurance  Law, 
if  such  valuation  does  not  violate,  any  provision,  express  or  implied,  of  the 
original  contract  of  insurance.  The  reserve  need  not  be  determined  by  valuing 
such  policies  as  whole  life  policies  under  section  86  of  the  Insurance  Law. 

In  the  absence  of  any  contract  between  the  parties  as  to  how  a  policy  shall  be 
valued  in  order  to  estimate  the  amount  of  reserve  to  be  carried,  the  Legislalure 
may  determine  the  method  of  arriving  at  such  valuation. 

This  controversy  is  submitted  under  section  1279  of  the  Code  of 
Civil  Procedure  upon  an  agreed  statement  of  facts,  as  follows :  The 
Bankers'  Life  Insurance  Company  of  the  City  of  New  York  is  a 
corporation  originally  organized  as  a  fraternal  organization  Marcii 
24, 1869,  under  the  name  of  "  Bank  Clerks'  Mutual  Benefit  Associa- 
tion of  the  City  of  New  York."  On  the  15th  day  of  August,  1884, 
it  was  formally  incorporated  under  the  same  name  and  was  there- 
after on  June  28,  1893,  reincorporated  under  article  6  of  chapter 
690  of  the  Laws  of  1 892,  known  as  the  "  Insurance  Law,"  for  the  pur- 
pose of  doing  business  on  the  regular  assessment  or  co-operative  plan 
under  the  same  name.  By  an  order  of  the  Supreme  Court  of  the  State 
of  New  York,  made  on  April  27,  1894,  its  name  was  changed  to 
the  Bankers'  Life  Insurance  Company  of  the  City  of  New  York. 

Pursuant  to  the  provisions  of  chapter  693*  of  the  Laws  of  1893, 
entitled  "An  act  authorizing  all  insurance  companies  transacting 
business  on  the  co-operative  or  assessment  plan  to  re-incorporate 
as  a  stock  corporation  under  its  existing  corporate  name,"  it  rein- 
corporated as  a  stock  corporation  on  the  2d  day  of  August,  1899, 
with  a  capital  stock  of  $100,000,  and  has  ever  since  been  doing  bnsK 
ness  as  a  stock  company. 

*Ste.    Laws  of  1893,  chap.  690.—  [Rbp. 
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At  the  time  of  this  reorganization  there  was  no  statute  in  the 
State  which  laid  down  a  definite  rule  for  the  valuation  of  such 
policies  as  had  been  issued  by  the  Bankers'  Life  Insurance  Company 
as  an  assessment  company  organized  under  article  6  of  the  Insurance 
Law,  and  these  policies  were  valued  by  the  Department  of  Insur- 
ance of  the  State  of  New  York  as  ordinary  life  policies.  In  1901, 
however,  section  52  of  the  Insurance  Law*  was  amended  so  as  to 
provide  for  a  valuation  by  adding  the  following  clause :  "  This  sec- 
tion shall  apply  to  insurance  corporations  organized  under  or  sub- 
ject to  article  six  of  the  Insurance  Law  as  well  as  to  insurance 
corporations  organized  under  special  charters  or  articles  two  and 
ten  of  the  Insurance  Law;  all  contracts,  policies  and  certificates 
issued  by  such  corporations  prior  to  accepting  the  provisions  of  this 
chapter  shall  be  valued  as  one  year  term  insurance  at  the  ages 
attained,  excepting  when  such  contracts,  policies  or  certificates  shall 
provide  for  a  limited  number  of  specified  premiums  or  for  specified 
surrender  values,  in  which  case  they  shall  be  valued  as  provided  in 
article  two,  section  eighty-four  of  the  Insurance  Law."  Section  52 
under  the  last  amendmentf  reads  as  follows :  "  In  the  case  of  any 
corporation  organized  under  or  subject  to  article  six  of  the  Insurance 
Law,  which  corporation  has  amended  its  charter  and  is  now  operat- 
ing under  article  two  of  the  Insurance  Law,  all  contracts,  policies  and 
<feii;ificates  issued  prior  to  its  reincorporation,  shall  be  valued  as 
one  year  term  insurance  at  the  ages  attained  excepting  when  such 
contracts,  policies  or  certificates  shall  provide  for  a  limited  number 
of  specified  premiums  or  for  specified  surrender  values,  in  which  case 
tliey  shall  be  valued  as  provided  in  article  two,  section  eighty-four 
of  the  Insurance  Law." 

The  policies  issued  by  the  Bankers'  Life  Insurance  Company  as 
a  mutual  company  all  called  for  a  stipulated  premium  and  for  .the 
payment  of  a  definite  amount  of  insurance  known  as  "facevalue." 
But  they  also  contained  an  additional  clause  known  in  mutual 
insurance  as  a  "  safety  clause,"  by  the  terms  of  which  it  was  agreed 
that  "  should  an  emergency  arise  through  epidemic  or  otherwise, 
whereby  the  said  premiums,  supplemented  by  the  Reserve  or  Emer- 

*This  section  was  amended  by  Laws  of  1893,  chap.  725,  and  Laws  of  1901, 
chap.  722.— [Rep. 
t  See  Laws  of  1905,  chap.  574,  and  Laws  of  1906,  chap.  826.—  [Rep. 
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gency  Fund,  are  insuflBcieiit  to  meet  the  mortality  requirements  of 
the  company,  additional  premiums  equitably  adjusted  may  be  levied 
by  the  Board  of  Managers  to  meet  such  an  emergency,"  and  when 
the  company  reincorporated  as  a  stock  company  in  August  of  1899, 
it  waived  this  "  safety  clause,"  agreed  to  pay  the  "  face  value "  of 
these  policies,  and  sent  a  written  waiver  to  that  eflEect  to  each 
policyholder. 

The  new  charter  of  the  stock  company  contained  the  following 
assumption  of  liability :  "  The  Bankers'  Life  Insurance  Company  of 
the  City  of  New  York  reincorporated,  shall  be  subject  to  the  existing 
liabilities  of  the  present  company,  including  all  contracts,  policies  or 
certificates  with  its  members,  and  to  the  same  extent  as  though  not 
reincorporated  as  a  stock  corporation." 

The  plaintiff,  being  of  full  age,  is  the  holder  of  defendant's  two 
policies,  No.  2614:  and  2615,  for  Twenty-five  hundred  ($2,500)  dollars 
each,  issued  on  the  30th  day  of  December,  1895,  calling  for  the  pay- 
ment of  annual  premiums  or  considerations  aggregating  One  hundred 
thirty-nine  84/100  ($139.84)  dollars,  which  were  issued  by  the 
defendant  when  operating  as  a  mutual  company,  which  were  assumed 
by  defendant  pursuant  to  section  52  of  the  Insurance  Law  when  it 
reincorporated  as  a  stock  company,  and  which  are  now  in  full  force 
and  effect. 

Defendant  deeming  that  it  holds  as  a  liability  an  excessive  reserve 
on  policies  written  between  June  of  1893  and  August  of  1899,  has 
declared  its  intention  of  valuing  these  policies  under  section  52  of 
the  Insurance  Law  as  one-year  term  policies,  and  to  keep  on  hand 
as  a  reserve  therefor  only  the  amount  required  for  one-year  term 
policies.  The  plaintiff,  deeming  that  these  policies  should  be  valued 
as  whole  life  policies,  because  of  the  fact  that  on  assuming  the  bosi- 
nQss  of  the  mutual  company  the  stock  company  waived  the  extra 
assessment  provided  in  its  assessment  policies,  seeks  to  enjoin  the 
defendant  from  so  doing,  and  that  it  be  directed  to  hold  as  reserve 
liability  the  reserve  called  for  by  whole  life  policies  under  section 
86  of  the  Insurance  Law.* 

Plaintiff  demands  judgment  that  the  defendant  be  enjoined  from 
valuing  policies  issued  by  it  as  an  assessment  corporation  between 

*This  section  has  been  amended  by  Laws  of  1901,  chap.  514;  Laws  of  1908, 
chap.  566;  Laws  of  1904,  chap.  468.  and  Laws  of  1905,  chap.  113.— [Ret. 
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June,  1893,  and  August,  1899,  in  any  other  way  but  as  whole  life 
policies,  and  for  a  mandatory  injunction  directing  it  to  keep  a  reserve 
on  such  business  equal  to  whole  life  reserve  on  such  policies. 
Defendant  prays  for  judgment  that  the  submission  of  the  plaintiff 
be  dismissed,  and  that  it  bo  decreed  that  a  reserve  on  policies  issued 
by  it  when  it  was  an  assessment  corporation,  between  June  of  1893 
and  August,  1899,  equal  to  one-year  term  policies,  is  in  compliance 
with  section  52  of  the  Insurance  Law. 

George  W.  Carr,  for  the  plaintiff. 
D.  Cady  Herrick^  for  the  defendant. 

Scott,  J. : 

The  defendant  comes  within  the  express  terms  of  section  52  of  the 
Insurance  Law,  and  unless  there  is  something  in  the  contract  between 
plaintiff  and  defendant  which  would  be  violated  if  the  section  is  to 
be  applied,  we  can  see  no  reason  why  the  section  should  not  be  com- 
plied with.  We  are  unable  to  find,  from  anything  contained  in  the 
agreed  statement  of  facts,  that  the  contract  between  the  parties,  or  the 
statute  at  the  time  that  contract  was  made  contained  any  provision  ^ 
relative  to  the  valuation  of  policies  such  as  plaintiff  holds.  In  the 
absence  of  any  contract  between  the  parties  as  to  how  an  insurance 
policy  shall  be  valued  in  order  to  estimate  the  amount  of  reserve  to  be 
carried,  the  Legislature  has  the  right  to  determine  how  such  valua- 
tion shall  be  arrived  at.  It  is  not  said  that  a  valuation  accordifig  to 
the  method  prescribed  by  the  Legislature  will  result  in  the  main- 
tenance of  an  insufficient  reserve,  although  it  is  averred  that  a 
valuation  upon  some  other  basis  would  result  in  the  establishment 
of  a  larger  reserve.  If  the  basis  of  valuation  fixed  by  the  Legis- 
lature is  improper  or  unwise  it  is  to  the  Legislature  that  appeal 
should  be  made  for  the  establishment  of  a  different  basis.  All  that 
we  can  do  is  to  determine  whether  section  52  of  the  Insurance  Law 
applies  to  the  policy  which  plaintiff  holds,  and,  if  so,  whether  it  is 
violative  of  the  contract  between  plaintiff  and  the  defendant,  "We 
are  of  opinion  that  the  section  does  apply  to  plaintiff's  policies 
and  that  it  does  not  violate  any  provision,  express  or  implied,  in  the 
contract  between  the  parties  liereto. 

It  follows  that  the  judgment  must  be  entered,  without  costs, 
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in  favor  of  defendant ;  that  the  plaintiff's  policies,  issued  bj  the 
predecessor  of  the  present  defendant  and  assumed  by  the  latter 
upon  its  reincorporation,  are  subject  to  valuation  as  one-year  term 
policies  under  section  52  of  the  Insurance  Law. 

Patterson,   P.   J.,   Ingraham,    Lattqhlin    and    Clarke,   JJ., 
concurred. 

Judgment  ordered   for  defendant,  without  costs,   as  stated  in 
opinion.     Settle  order  on  notice. 


Jonathan  Kelshaw,  Plaintiff,  -y.  Bankers'  Life  Insurance 
Company,  Defendant. 

First  Department,  February  15,  1907. 

Insurance  —  reorgvinization  of  assessment  company  as  stock  company  — 
when  reserve  under  section  84  of  the  Insurance  Law  sufficient  to  cover 
former  policies. 

An  insurance  company  organized  as  a  fraternal  organization  thereafter  organ- 
ized under  the  assessment  plan  and  later  as  a  stock  company.  On  organizing 
as  an  assessment  company  it  was  provided  that  members  of  the  former  class  A 
should  be  assessed  one  dollar  for  each  death  and  that  there  should  be  set 
aside  a  fund  of  one  dollar  per  1,000  on  all  insurance  Issued  on  the  new 
class  B,  Tvhich  fund  should  go  to  meet  any  deficit  in  assessments  of  class  A 
when  the  membership  dropped  below  1,000.  This  mortuary  fund  of  class  B 
was  continued  until  the  corporation  organized  as  a  stock  company,  when  it 
was  discontinued  as  no  longer  required.  Upon  the  last  reorganization  the 
company  carried  a  reserve  figured  under  section  84  of  the  Insurance  Law,  the 
reserve  being  applicable  to  all  classes  of  policies. 

Held,  that  a  sufiScient  reserve  wtis  maintained  on  the  policies  of  former  class  A, 
and  that  a  holder  of  such  policy  was  not  entitled  to  have  an  additional  reserve 
of  one  dollar  per  1,000  on  new  insurance. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pnrsuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

The  Bankers'  Life  Insurance  Company  of  the  city  of  New  York  is 
a  corporation  originally  organized  as  a  fraternal  organization  March 
24,  1869,  under  the  name  of  "  Bank  Clerks'  Mutual  Benefit  Associa- 
tion of  the  City  of  New  York."     On  the  15th  day  of  August,  1884^ 
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it  was  formally  incorporated  under  chapter  175  of  the  Laws  of 
1883,  under  the  same  name,  and  was  thereafter,  on  June  28,  1893, 
reincorporated  under  article  6  of  chapter  690  of  the  Laws  of  1892, 
known  as  the  "  Insurance  Law,"  for  the  purpose  of  doing  business  on 
the  regular  assessment  or  co-operative  plan,  under  the  same  name. 

By  an  order  of  the  Supreme  Court  of  the  State  of  New  York, 
made  April  27,  1894,  its  name  was  changed  to  the  Bankers'  Life 
Insurance  Company  of  tlie  City  of  New  York. 

Pursuant  to  the  provisions  of  chapter  693*  of  the  Laws  of  1893, 
entitled  "  An  act  authorizing  all  insurance  companies  transacting 
business  on  the  co-operative  or  assessment  plan  to  re-incorporate  as 
a  siiock  corporation  under  its  existing  corporate  name,"  it  reincorpo- 
rated as  a  stock  corporation  on  the  2d  of  August,  1899,  with  a 
capital  stock  of  $100,000,  and  has  ever  since  been  doing  business  as 
a  stock  company. 

In  June,  1893,  when  the  Bank  Clerks'  Mutual  Benefit  Association 
of  tlie  City  of  New  York  reincorporated  for  the  purpose  of  doing 
business  on  the  assessment  or  co-operative  plan,  it  was  possessed  of 
funds  and  securities  amounting  in  value  to  some  $112,000.  The 
membership  then  consisted  of  1,175  persons.  The  evidences  of 
membership  were  a  mere  naked  certificate  entitling  the  person 
named  therein  to  the  benefits  and  privileges  of  membership  without 
setting  these  facts  forth. 

As  a  matter  of  fact,  pursuant  to  diflferent  resolutions  of  the  mem- 
bership and  the  directors,  the  membership  was  assessed  one  dollar  a 
head  on  each  death,  and  the  beneficiaries  named  in  the  certificate 
of  the  deceased  member  received  the  proceeds.  On  the  reincor- 
poration as  an  assessment  company  it  was  agreed  that  the  member- 
ship, amounting  to  1,175,  were  to  be  known  as  Class  A.  It  was 
agreed  that  as  to  them  they  should  be  assessed  one  dollar  on 
each  death,  and  the  beneficiaries  should  be  paid  not  less  than  $1,000. 

The  new  membei-8  who  were  expected  to  come  in  under  the 
assessment  or  co-operative  plan  should  be  called  Class  B.  It  was 
agreed  that  as  to  them  there  should  be  set  aside  a  fund  of  one  dollar 
per  thousand  on  all  the  insurance  written  each  year  on  Class  B,  and 
determined  as  of  the  thirty-first  day  of  December.  The  purpose  of 
this  fund  was  as  follows:  When  the  membersMp  of  Class  A  got  to 

*Sie.    Laws  of  1893,  chap.  690.—  [Rep. 
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be  below  1,000  there  would  be  a  deficit  on  each  death  which  the 
mutual  company  would  be  bound  to  make  up,  and  so  this  one  dollar 
a  thousand  was  meant  to  create  a  mortuary  fund  for  the  pnrpoee  of 
making  up  such  a  deficiency.     This   mortuary  fund   was  kept  in 
existence  until  1899,  when  the  corporation  was  reorganized  as  a 
stock  company,  since  which  time  it  was  discontinued  by  the  man- 
agemetit  for  the  reason  that  it  was  deemed  to  be  no  longer  required. 
The  company  having  become  a  stock  corporation,  it  had  to  carry  a 
reserve,  figured  by  the  Department  of  Insurance  and  by  the  com- 
pany on  the  basis  of  sectiop  84  of  the  Insurance  Law,*  and  it  carried 
this  reserve  on  all  the  different  kinds  of  policies,  to  wit,  on  the 
fraternal  policies  of  Class  A ;  on  the  assessment  policies  of  Class  B, 
and  also  on  the  new  policies  it  issued  as  a  stock  comjmny.     No 
separate  mortuary  fund  for  the  protection  of  Class  A  was  thereafter 
ever  kept  by  the  company,  op  reported  in  the  annual  reports  filed  each 
year  by  the  company  with  the  Superintendent  of  Insurance  pursuant 
to  sections  44  and  45  of  the  Insurance  Law.f    It  was  deemed  by  the 
management  sufficient  that  the  reserve  called  by  section  84  should 
be  kept  on  hand,  and  that  they  should  add  to  this  one  dollar  a 
tliousand  on  all  Class  B  insurance  in  force  on  the  thirty-first  day  of 
December  of  each  year,  but  that  it  was  not  necessary  for  them  to 
increase  this  fund  by  one  dollar  a  thousand  on  all  the  new  business 
written  as  a  stock  company  since  1899. 

Plaintiff,  being  of  full  age,  is  a  member  of  Class  A  in  good  stand- 
ing, having  paid  all  calls  uj)on  his  certificate  of  membership, 
No.  296. 

Plaintiff  demands  judgment  that  the  defendant  be  directed  to 
create,  maintain  and  keep  a  fund  of  one  dollar  a  thousand  on  all  its 
outstanding  risks  covering  not  only  Class  B  business  written  between 
June  28, 1893,  and  August  21, 1899,  but  also  upon  all  business  written 
since  August  21,  1899,  and  all  business  to  be  written  thereafter. 

Defendant  prays  for  judgment  that  the  submission  of  the  plaintiff 
be  dismissed  and  that  the  defendant  upon  keeping  the  reserve 
called  for  by  section  84  of  the  Insurance  Law  upon  Class  A  policies 

*  This  section  has  been  amended  by  Laws  of  1898,  chap.  147;  Laws  of  190t 
thap.  846,  and  Laws  of  1900,  chap.  836.— [Rep. 

t  These  sections  have  been  amended  by  Laws  of  1897,  chap.  498,  and  Laws  of 
1906,  chap.  826.— [Rep. 
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and  setting  aside  a  mortuary  fund  of  one  dollar  per  thousand  upon 
all  Class  B  business  written  between  the  20th  day  of  June,  1893, 
and  the  21st  day  of  August,  1899,  be  decreed  to  have  fulfilled  its 
oblfgations  to  Class  A. 

George  W.  Carr,  for  the  plaintiflE. 

D.  Cody  Serricky  for  the  defendant. 

Scott,  J. : 

If  the  provision  for  adding  to  the  reserve  for  tlie  protection  of 
Class  A  policyholders  of  tlie  sum  of  one  dollar  for  each  one  thousand  * 
dollars  of  insurance  written  in  Class  B  policies  can  be  considered  in 
any  sense  a  contract  between  the  company  and  the  Class  A  policy- 
holders, there  was  certainly  no  such  contract  respecting  insurance 
written  under  the  present  organization  of  the  company.  At  present 
all  oatstanding  policies,  as  well  those  known  as  Class  A  as  the 
later  ones,  are  protected  by  the  reserve  required  and  provided  for 
by  the  Insurance  Law,  and  this  is  to  be  presumed  to  be  suflScient. 
We  see  no  ground,  therefore,  for  the  contention  that,  in  addition  to. 
this  legal  reserve,  there  should  be  set  aside  one  dollar  for  each  one 
thousand  of  new  insurance  written  by  the  present  corporation. 

There  must  be  judgment,  without  costs,  for  the  defendant,  to  the 
effect  that  it  will  havo  fulfilled  its  obligations  to  plaintiff,  as  the 
holder  of  a  Class  A  policy,  by  keeping  for "  the  protection  of  his 
policy  the  reserve  called  for  by  section  84  of  the  Insurance  Law, 
and  setting  aeide  a  mortuary  fund  of  one  dollar  per  thousand  dollars 
upon  all  insurance  written  under  Class  B  policies. 

Patterson,  P.  J.,  Ikgraham,  Laughlin  and  Clarke,  JJ., 
concurred. 

Judgment  ordered  for  defendant,  as  stated  in  opinion. 
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JoHiT  Berrtman,  Plaintiff,  v.  Bankers'  Life  Insurance  Company, 

Defendant. 

First  Department,  February  15,  1907. 

Insurance  —  dividends  may  be  paid  from  surplus  only— when  policy 
holder  cannot  recover  dividend  illegally  declared  —  when  company 
cannot  recover  former  dividends  paid. 

An  insurance  company  can  only  pay  dividends  out  of  surplus  and  profits;  they 
cannot  lawfully  be  paid  out  of  capital  contributed  by  shnreboldcrs  for  the  pur- 
pose of  carrying  on  the  company's  business  and  for  the  protection  of  its  credit- 
ors. Such  dividends  arc  prohibited  by  section  594  of  the  Penal  Code  and 
section  83  of  the  Insurance  Law. 

Although  illegal  dividends,  which  depl<ed  the  capital,  have  been  declared,  a 
policyholder  who  hais  not  yet  drawn  his  dividend  cannot  compel  the  paymeni 
thereof,  when  the  payment  would  necessarily  be  made  out. of  the  capital  and 
not  out  of  the  surplus,  as  the  officers  of  the  corporation  would  be  required  to 
do  an  illegal  act. 

But  when  former  dividends  paid  to  the  insured  are  not  shown  to  have  impaired 
the  capital,  they  cannot  bo  recovered  by  the  insurer  or  declared  to  be  a  lien 
upon  the  policy  on  the  ground  that  they  were  not  formally  declared  by  the 
board  of  directors  or  by  the  executive  committee,  if  neither  the  charter  nor  the 
by-laws  specifically  provided  by  whom  the  dividend  should  be  declared. 

When  such  company  has  paid  dividends  to  a  policyholder  who  stands  in  tbepod- 
tion  of  a  creditor  without  notice  of  any  infirmity  in  the  manner  in  which  the 
dividend  was  declared,  the  payment  must  be  considered  to  have  been  volun- 
tary and  cannot  be  recovered.  Even  though  the  payment  were  unauthorized, 
the  acquiescence  of  the  company  therein  is  a  ratification,  and  the  payment 
cannot  be  charged  as  an  offset  against  the  policy. 

Submission  or  a  controversy  upon  an  agreed  statement  of  facte 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

The  Bankers'  Life  Insurance  Company  of  the  City  of  New  York 
is  a  corporation  originally  organized  as  a  fraternal  organization  on 
March  24,  1860,  under  the  name  of  the  "Bank  Clerks'  Mutual 
Benefit  Association  of  the  City  of  New  York." 

On  the  15th  day  of  August,  188 J:,  it  was  formally  incorporated 
under  chapter  175  of  the  Laws  of  1883,  under  the  same  name,  and 
was  thereafter,  on  June  28,  1893,  reincorporated  under  article  6  of 
chapter  GOO  of  tlie  Laws  of  1892,  known  as  the  "Insurance  Law," 
for  the  purpose  of  doing  business  on  the  regular  assessment  or 
co-operative   plan,  under  the   same   name.     By  an  order  of   the 
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Supreme  Court  of  the  State  of  New  York,  made  April  27, 1894,  its 
name  was  changed  to  the  Bankers'  Life  Insurance  Company  of  the 
City  of  New  York. 

Pursuant  to  tlie  provisions  of  chapter  693*  of  the  Laws  of  1893, 
entitled  '^  An  act  authorizing  all  insurance  companies  transacting 
business  on  the,  co-operative  or  assessment  plan  to  re-incorporate 
as  a  stock  corporation  under  its  existing  corporate  name,"  it  reni- 
corporated  as  a  stock  corporation  on  the  2d  day  of  August,  1899, 
with  a  capital  stock  of  .$100,Q00,  and  has  ever  since  been  doing 
business  as  a  stock  company. 

As  a  stock  company  the  Bankers'  Life  Insurance  Company  was 
reasonably  successful  at  the  start,  and  it  gradually  increased  its  sur- 
plus so  that  on  the  1st  day  of  January,  1902,  it  had,  as  appears  by 
its  report,  a  surplus,  beyond  its  capital  of  $100,000,  of  $185,576. 

In  the  fall  of  1902  the  stock  control  of  this  company,  which  was 
then  lodged  in  two  of  its  directors,  William  C.  Demarest  and  Charles 
IL  Fancher,  was  transferred  to  a  corporation  known  as  the  Knick- 
erbocker Investment  Company.  A  voting  trust  agreement  was 
entered  into  by  the  officers  of  the  Knickerbocker  Investment  Com- 
pany without  the  knowledge  or  consent  of  the  stockholdera,  by  th^ 
terms  of  which  the  stock  control  of  the  Bankers'  Life  Insurance 
Company  was  vested  for  the  period  of  five  years  in  three  voting 
trustees,  Foster  M.  Voorhees,  Edward  C.  Stokes  and  William 
Sherer,  who  promptly  elected  themselves  and  certain  of  their 
friends  and  relatives  into  office.  Foster  M.  Voorhees  became  presi- 
dent of  the  company;  William  Sherer,  vice-president,  and  his  son 
general  counsel.  Edward  C.  Stokes  became  a  director  and  the 
position  of  third  vice-president  was  created  for  his  brother,  Howard 
K.  Stokes. 

Before  assuming  office  the  stock  had  always  paid  six  per  cent 
dividends.  They  ran  the  company  at  a  rate  of  expense  not  com- 
mensurate with  the  premium  income  of  the  company.  They 
devised  different  schemes  to  make  their  policies  attractive.  Among 
other  things  they  did  was  to  declare  and  pay  out  dividends  on  par- 
ticipating policies  which  had  never  been  earned,  and  armed  with 
literature  showing  the  payment  of  these  dividends,  their  agents 

*  Sic.     Laws  of  1893,  chap.  690.—  [IIkp. 
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sought  to  procure  busmess  by  showing  the  attractive  resalti 
obtained. 

During  the  year  1902  the  company  lost  $46,562  in  surplus  and 
the  officers  declared  and  paid  $21,035  dividends  to  policyliolders. 

During  the  year  1903  the  company  lost  $75,542  in  surplus  and  the 
officer  declared  and  paid  $25,827  dividends  to  policyholders. 

During  the  year  1904  the  company  made  an  apparent  gain  of 
$23,253  and  declared  and  paid  dividends  of  $35,000  to  policyholders. 

During  the  year  1905  the  surplus  of  $86,724  and  the  capital  oi 
$100,000  suffered  further  diminution,  so  that  the  statement  of 
December  31,  1905,  showed  that  the  entire  surplus  had  been  wiped 
out  and  tlie  capital  reduced  from  $100,000  to  $28,403,  an  impair 
ment  of  $71,597  in  its  capital,  and  yet  during  that  year  the  com- 
pany declared  to  ttie  policyholders  $81,000  in  dividends,  of  which 
$49,000  was  paid  and  $32,000  not  yet  withdrawn. 

A  tabulated  statement  showing  capital  and  surplus  from  Jannaiy 
1,  1902,  to  December  31,  1905,  together  with  losses  or  gjiin  on  tlie 
business  and  dividends  paid  policyholders  is  as  follows  : 

Capital  ($100,000)  Loss  or  gain  during  the  year.   DiTideods    paid 

Gain.  policyholdflf& 

121,035 

25,827 

$23,253    35,401 

49,537 


Year. 

and  surplus. 

Loas. 

January       1,  1902 

$285,576 

December  31, 1902 

239,013 

$46,536 

December  31, 1903 

163,471 

75,542 

December  31, 1904 

186,724 

December  31, 1905 

28,403 

158,321 

$280,426 

23,253 

$23,253     $131,800 


Net  loss    between    January   1, 

1902,  and  December  31,  1905.      $257,173 
Dividends  declared,  but  not  paid 31,019 


$162,819 


The  capital  was  found  to  be  impaired  by  the  New  York  Insur 
ance  Department  in  the  spring  of  1906  and  the  stockholders  of  the 
company  were  called  upon  to  make  good  the  impairment.  All  the 
minority  stock  which  was  controlled  by  the  management  and  their 
friends,  with  the  exception  of  five  shares  of  stock,  refused  to  make 
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^ood  any  portion  of  the  impairment,  and  the  Knickerbocker  Invest- 
ment Company  was. compelled  to  pay  and  did  pay  into  the  treasury 
of  the  company  the  whole  amount  of  the  impairment^  amounting 
to  some  $72,000.  Before  doing  so,  however,  the  Knickerbocker 
Investment  Company  insisted  that  the  voting  trust-  agreement  be 
abolished,  and  the  directors  and  officers  of  the  Bankers'  Life  Insur- 
ance Company  should  resign. 

This  was  finally  acquiesced  in,  every  officer  and  director  of  the 
company  resigned,  and  in  their  place  were  elected  the  present  man- 
agement of  the  Bankers'  Life  Insurance  Company.  Upon  an 
examination  made  by  the  new  management  into  the  afiFairs  of  the 
company  it  was  ascertained  that  the  capital  and  surplus  of  $285,000, 
which  existed  in  1902,  had  been  reduced  to  $28,000  in  1906.  The 
corporation  sustained  a  loss  of  $257,000  in  four  years.  Its  reports 
during  that  time  show  that  its  rate  of  mortality  was  lower  than  the 
expected  rate,  and  that  it  had  suffered  no  loss  in  its  investments. 
And  it  was  found  that  although  losing  $257,000  during  these  four 
years  they  had  paid  over  $131,000  of  dividends  and  had  declared 
and  not  paid  out  some  $31,000  of  dividends.  This  latter  item  was 
considered  a  liability  by  the  Depai*tment  of  Insurance  and  treated 
as  such  in  the  report  of  1905. 

These  dividends  had  never  been  passed  upon  by  the  board  of 
directora,  but  were  paid  by  the  officers.  With  an  insignificant 
exception  the  dividends  had  not  been  passed  upon  by  the  executive 
committee.  Neither  the  charter  of  the  company  nor  its  by-laws 
provide  how  dividends  shall  be  declared  and  paid.  Prior  to  1902 
all  dividends  had  always  been  passed  upon  by  the  board  of 
directors. 

Following  are  all  the  by-laws  which  describe  the  powers  of  the 
board  of  directors  and  the  respective  officers: 

1.  The  officers  of  the  company  shall  consist  of  a  president,  a  first, 
a  second  and  a  third  vice-president,  a  secretary,  an  assistant  secre- 
tary and  a  treasurer,  and  two  or  more  of  said  offices,  except  that  of 
president,  may  be  tilled  by  one  individual. 

2.  The  president  shall  be  ex  officio  a  member  of  all  committees.  In 
order  to  expedite  the  business  of  the  company  he  shall  appoint  from 
the  board  of  directors  a  finance  committee  of  six  members  and  an 
executiye  committee  of  five  members,  and  shall  provide  for  said 
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committees  a  clerk,  who  sliall  act  as  secretary  aud  keep  a  correct 
record  of  the  proceedings  of  such  committees. 

The  president  shall  have  the  general  direction  and  superintend- 
ence of  the  affairs  of  the  company  and  shall  render  reports  of  same 
at  every   tated- meeting  of  the  directore. 

3.  The  secretary,  the  assistant  secretary  and  the  treasurer  sliali 
perform  their  duties  under  the  direction  of  the  president  In  the 
absence  of  the  secretary  his  duties  shall  be  performed  by  the  asgist 
ant  secretary,  and  in  the  absence  of  the  treasurer  his  duties  shall  be 
performed  by  the  secretary  or  the  assistant  secretary  in  the  capaci^ 
of  acting  treasurer. 

4.  The  officers  of  tlie  company  shall  have  power,  under  the  rules 
and  regulations,  for  the  time  being,  of  the  board  of  directors,  to 
negotiate  contracts  for  business  on  life  and  for  annuity,  and  all  other 
contracts  necessary  for  the  company  in  the  management  of  its 
affairs.  All  such  contracts  shall  be  signed  by  at  least  two  of  the 
executive  officers  of  the  company,  the  printing  oifacsimUs  signa- 
ture of  the  president  to  such  contracts  being  a  compliance  with  this 
provision. 

5.  The  executive  committee,  two  members  of  whi?h  shall  con- 
stitute a  quorum,  shall  assist  the  president  in  the  general  manage- 
ment and  conduct  of  the  business  of  the  company. 

6.  The  board  of  directors  shall  have  charge  of  all  funds  of  tlie 
company  and  see  to  the  safe  investment  thereof.  All  moneys  sliall 
be  deposited  in  the  name  of  the  company  in  such  bank,  trust  com- 
pany or  depositories  as  shall  be  designated  by  such  board,  it  being 
required  that  all  checlts  against  the  funds  of  the  company  shall  be 
signed  by  at  least  two  of  the  executive  officers  of  the  company. 

The  directors  may  determine  the  rates  of  premium,  the  araonnts 
to  be  insured  on  any  one  life,  and  the  terms  of  insurance,  and  shall 
have  power  to  purchase,  for  the  l^enefit  of  the  company,  any  policies 
of  insurance,  dividends  or  other  obligations  issued  by  the  conn»ny, 
and  also  any  claims  of  policyholders  for  profits  growing  out  of  its 
business. 

The  dividends  can  be  roughly  treated  in  two  classes :  Those  that 
have  been  declared  and  paid  out,  and  those  that  were  declared  but 
have  not  yet  been  withdrawn  by  the  policyholders,  amounting,  as 
above  stated  on  the  thirty-first  day  of  December,  to  $31,000.    Ai 
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to  these  latter  anion nts,  it  became  obvious  to  the  present  officers  of 
this  company  that  they  liad  absohitely  no  right  to  pay  dividend 
which  they  knew  had  not  been  earned,  and  that  snch  action  on  their 
part  would  render  them  liable  to  prosecution.  They  knew  further 
that  the  impairment  of  the  capital  of  the  coinpany,  amounting  to 
$72,000  found  on  December  thirty-fii*st,  was  partly  caused  by 
the  payment  of  unearned  dividends:  They  felt  they  had  no  right 
to  discriminate  between  the  dividends  declared  and  paid  and  the 
dividends  declared  but  not  withdrawn,  and  the  only  way  was  to 
treat  Ihem  all  alike.  Hence  the  resolution  passed  March  28,  1906. 
Upon  assuming  office  the  new  board  of  directors  in  April  of  1906, 
passed  the  following  resolutions: 

Whereas,  an  examination  of  the  affairs  of  the  company  shows 
that  during  the  following  years  the  following  dividends  have  been 
paid  to  policyholders,  namely  : 

During  the  year  1902  the  sum  of $21,034:  77 

During  the  year  1903  the  sum  of 25,827  44 

During  the  year  1904  the  sum  of 35,401  52 

During  the  year  1905  the  sum  of 49,537  28 

and  during  the  year  1906  to  date  the  sum  of  $11,876.47. 

Whereas,  on  the  1st  day  of  January,  1902,  the  capital  and  sur- 
plus of  the  company  amounted  to  $285,576.36,  and,  whereas,  since 
the  Ist  day  of  January,  1902,  the  business  of  the  company  has  yearly 
shown  a  net  loss  until  the  1st  day  of  January,  1906,  the  above  capi- 
tal and  surplus  of  $285,576.36  was  reduced  to  $28,403.43,  and, 
whereas,  each  of  the  above  dividends  as  paid  or  declared  by  the 
company  were  not  paid  or  declared  out  of  the  profits  of  the  com- 
pany, but  were  paid  or  declared  out  of  the  reserve,  capital  and 
surplus,  and  such  declaration  was,  therefore,  void  and  illegal. 

liesolvedj  that  all  actions  of  the  board  of  directors,  of  the  execu- 
tive committee,  or  of  the  officers  of  the  company  in  declaring  such 
dividends  be  rescinded,  and  that  the  following  action  be  taken 
relative  to  the  dividends  declared  or  to  be  declared,  on  the  different 
policies. 

As  to  ordinary  life,  limited  payment  life  and  endowment  policies, 
editions  April,  1898,  and  January,  1890,  the  dividends  so  paid  shall 
be  charged  against  such  policies,  the  insured  being  notified,  and 
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shall  remain  a  lieu  thereupon  at  live  per  cent  per  annum  until  paid, 
which  payment  may  be  made  bj  note,  cash  or  installments  with 
subsequent  premiums,  provided,  however,  that  where  such  divi- 
dends, or  any  part  thereof,  are  still  standing  to  tlie  credit  of  such 
policies,  the  same  shall  be  charged  back,  and  tUeir  respective 
holders  be  notified  of  same. 

As  to  all  other  forms  of  policies,  all  dividends  paid  since  the  Isl 
day  of  January,  1902,  shall  be  a  lien  upon  the  policy  witli  live  per 
cent  interest  from  the  date  of  the  several  payments,  and  shall  be 
deducted  in  any  settlement  of  the  policy. 

As  to  the  item  of  $31,019.06,  or  any  other  dividends  declared 
since  the  1st  day  of  January,  1902,  and  carried  on  the  books  of  the 
company  as  a  liability,  the  same  not  having  been  earned  and  having 
been  improperly  declared,  as  aforesaid,  they  shall  be  abrogated  and 
the  amount  thereof  shall  be  turned  over  to  the  profit  and  loss 
account  of  the  company. 

As  to  all  dividends  that  have  been  declared  and  paid  on  any 
form  of  policy  siijce  the  1st  day  of  January,  1906,  these  dividends 
shall  be  a  lien  upon  the  policy  together  with  five  per  cent  interest 
from  the  several  dates  of  payment,  and  shall  be  deducted  in  any 
settlement  made  of  the  policy. 

All  interests  or  dividends  heretofore  paid,  or  credited,  shall  be 
charged  up  to  date  on  each  policy  and  then  on  December  31,  1906, 
and  annually  thereafter. 

The  plaintiff,  being  of  full  age,  is  the  holder  of  its  participating 
twenty-payment  life  policy  No.  7891  for  $5,000  issued  on  the  14th 
day  of  October,  1899,  calling  for  the  payment  of  an  annual  pre- 
mium or  consideration  of  $284.60,  which  is  in  full  force  and  effect 

He  received  in  dividends  the  following  amounts : 

In  1901,  the  sum  of $57  15 

In  1902,  the  supi  of 28  50 

In  190?,  the  sum  of 30  00 

In  1904,  the  sum  of '. 31  55 

$147.20 

In  1905,  dividends  applicable  to  the  policy  and  amounting  to 
$50.60  were  declared  but  not  paid. 
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Plaintiff  demands  judgment  for  the  sum  of  $50.60  together  with 
costs. 

Defendant  demands  judgment : 

1.  That  piaintili  be  deemed  to  be  not  entitled  to  such  sum  of 
$50.60. 

2.  That  the  defendant  liave  judgment  against  plaintiff  for  the 
sum  of  $147.20,  to  be  charged  as  a  lien  on  his  policy. 

George  TT.  Carr^  for  the  plaintiff. 

D,  Cady  Herrick^  for  the  defendant.     . 

Scott,  J. : 

The  dividends  over  which  this  controversy  has  arisen  may  be 
divided  into  two  classes,  those  declared  and  -partly  paid  out  of  capi- 
tal, and  those  declared  out  of  surplus,  the  payment  of  which  did  not, 
however,  impair  the  capital.  The  dividend  which  plaintiff  seeks  to 
recover  falls  within  the  former  class.  Nothing-  is  better  settled 
than  that  dividends  should  be  paid  out  of  surplus  and  profits,  and 
cannot  be  lawfully  paid  out  of  capital  contributed  by  the  share- 
holders for  the  purpose  of  carrying  on  the  company's  business  and 
for  the  protection  of  its  creditors.  (2  Thomp.  Corp.  §  2126 ;  Mora- 
wetz  Corp.  [2d  ed.]  §  453.) 

To  pay  a  dividend  otherwise  is  forbidden  by  the  Penal  Code 
(§  594),  and  the  Insurance  Law  (§83*)  authorizes  dividends  to  policy- 
holders to  be  paid  only  out  of  the  surplus  of  the  company.  To 
require  the  defendant  to  pay  plaintiff  the  premium  declared  i]pon 
his  policy  fo^  the  year  1905,  which,  if  paid,  would  necessarily  be 
paid  out  of  capital  and  not  out  of  surplus,  would  be  to  compel  the 
officers  of  defendant  to  do  an  illegal  act.  Of  course,  no  such  judg- 
ment can  l)e  made.  As  to  the  right  of  tlie  defendant  to  recover 
from  other  policyholders  dividends  which  have  been  paid  them  out 
of  capital  we  cannot  now  pronounce  any  judgment  as  the  parties  to 
be  affected  are  not  before  the  court.  Concerning  the  dividends 
heretofore  paid  to  plaintiff  which  it  is  now  sought  to  cliarge  against 
him  as  a  liability,  a  different  question  arises.  It  does  not  appear 
that  the  payment  of  these  dividends  impaired  the  capital  of  the 

•This  section  has  been  amended  by  Laws  of  1906,  chap.  826.— [Rep. 
App.  Div.-Vol.  CXVII.        47 
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company.  The  only  ground  of  objection  to  tlieui  is  that  they  were 
not  formally  declared  by  the  board  of  directors,  or  even  by  the  execn- 
tive  committee.  Neither  the  charter  nor  by-laws  provide  specifically 
by  whom  dividends  shall  be  declared,  and  in  the  absence  of  any 
specific  provision  on  the  subject  we  suppose  that  the  discretion  of 
determining  how  much  of  the  surplus  and  profits  earned  by  the 
company  should  be  divided  among  the  policyholders,  is  a  matter 
peculiarly  for  the  board  of  directors. 

Perhaps,  if  the  company  refused  to  pay  such  a  dividend  it  might 
have  defended  a  claim  for  the  dividend  upon  the  ground  that  it  had 
never  been  declared  by  competent  authority.  But  having  paid  it  to 
plaintiff,  who,  as  a  policyholder,  stood  in  a  position  analogous  to  that 
of  a  creditor,  without  notice  of  any  infirmity  in  the  manner  of 
declaration,  we  think  that  the  payment  must  be  considered  as  a 
voluntary  payment  by  the  defendant,  and  that  it  may  not  now  be 
recovered. 

The  acquiescence  of  the  company  in  tlie  unauthorized  act  of  its 
officers  implies  ratification.  If  the  company  could  not  recover 
back  the  dividends,  we  know  of  no  principle  that  will  permit  it  to 
charge  them  as  a  liability  against  the  policy  to  be  collected 
thereafter. 

There  must  be  judgment  without  costs :  Firsts  that  the  plaintiff  is 
not  entitled  to  recover  from  defendant  the  sum  of  fifty  dollars  and 
sixty  cents,  declared  as  a  dividend  upon  his  policy  in  the  year  1905, 
but  not  paid;  and,  second^  that  the  defendant  is  not  entitled  to 
recover  from  plaintiff,  to  be  charged  as  a  lien  upon  his  policy,  the 
sum  paid  him  in  the  years  1901  to  1904,  both  inclusive,  as  dividends 
upon  his  said  policy. 

Patteeson,  p.  J.,  Inoeaham,  Laughlin  and  Cljlrke,  JJ., 
concurred. 

Judgment  ordered  as  directed  in  opinion,  without  costs.  Settle 
order  on  notice. 
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Harry  Best,  Respondent,  v.  The  New  York  Central  and  Hudson 

River  Railroad  Company,  Appellant. 

Second  Department,  March  1,  1907. 

Kegligence  —  injury  to  pedestrian  at  railroad  crossing  —  freelom  from 
contributory  negligence— when  plaintiff  not  employee. 

The  plaintiff  was  not  a  regular  employee,  but  an  extra  brakeman,  receiving 
compensation  for  each  trip  when  called  for  service.  The  defendant  main- 
tained  a  Young  Men's  Christian  Association,  of  which  the  membership  was 
limited  to  its  employees' paying  dues.  The  building  also  contained  the  train 
dispatcher's  office,  and  was  located  across  the  tracks  at  the  end  of  Seventy - 
second  street,  New  York  city.  In  order  to  reach  the  building  it  was  neces- 
sary to  descend  a  staircase  leading  down  a  retaining  wall,  and  to  cross  the 
defendant's  tracks  to  the  building,  this  way  having  been  commonly  used  for 
thirteen  years.  The  plaintiff  having  been  told  that  he  might  be  called  upon 
for  duty  that  night,  was  on  his  way  to  the  building.  The  night  was  dark, 
but  clear.  The  evidence  showed  that  he  crossed  a  train  on  the  first  track,  and 
looked  in  both  directions,  and  upon  taking  two  or  three  steps  in  advance  was 
run  down  by  the  defendant's  locomotive,  which  was  backing  without  lights 
contrary  to  the  company's  rules. 

Held,  that  the  evidence  warranted  a  finding  that  the  plaintiff  was  free  from 
contributory  negligence; 

That,  at  the  time,  the  plaintiff  was  not  an  employee  of  the  defendant  in  the  sense 
that  he  assumed  the  risks  of  the  situation,  not.  being  then  employed,  but 
going  to  enjoy  the  privileges  of  an  association  to  which  he  paid  dues; 

That  if  the  master's  negligence  be  a  matter  extraneous  to  the  servant's  specific 
employment,  or  if  the  injury  be  received  when  the  servant  is  not  engaged  in 
his  duties,  the  servant  occupies  the  status  of  a  stranger; 

That  as  the  association  building  was  maintained  by  the  defendant  as  a  waiting 
room  for  those  who  had  relations  with  the  company,  and  as  the  approach 
thereto  across  the  tracks  had  been  maintained  for  thirteen  years  to  the  knowl- 
edge of  the  defendant,  and  was  the  only  practical  method  of  reaching  the 
building,  the  plaintiff  was  not  a  trespasser,  and  that  it  was  incumbent  upon 
the  defendant  to  use  reasonable  care  to  avoid  injury  to  persons  lawfully  using 
such  crossing. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Bailroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Westchester  on  the  IGth  day  of  February,  1906,  upon 
the  verdict  of  a  jury  for  $17,500,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  16th  day  of  February,  1906,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 


Digitized  by  LjOOQ IC 


740         Be8t  v.  New  York  Central  &  R.  R.  R.  R.  Co. 

Second  Department,  March,  1907,  [Vol.  117. 

John  F,  Brentmn  {^Charles  C.  Paidding  with  liiiu  on  tlie  brief], 
for  the  ai)pellaijt. 

Morgan  «/.  O^Brien  [Abraham  Oherstein  with  him  on  the  brief], 
for  the  respondent. 

Woodward,  J. : 

The  plaintiff  was  about  thirty-five  or  thirty-six  yeara  of  age. 
He  was  injured  in  an  accident  upon  the  defendant's  railroad  a 
Seventy-second  street  and  Eleventh  avenue  under  circuinstances 
which  the  jury  has  found  entitled  him  to  recover  damages,  which 
have  been  fixed  at  $17,055.02  by  the  judgment  from  which  die 
defendant  appealed,  as  well  as  from  the  order  denying  a  new  trial. 
It  appears  that  Seventy-second  street  comes  to  an  abrupt  end  at  tlie 
defendant's  tracks  at  the  point  of  the  accident ;  that  the  defendant 
had  constructed  a  building,  dedicated  to  the  use  of  the  Young  Men's 
Christian  Association  and  to  the  defendant's  train  dispatcher's  office, 
which  was  located  across  the  tracks  from  the  end  of  Seventy-second 
street.  This  Young  Men's  Christian  Association  was  limited  in  its 
membership  to  employees  of  the  New  York  Central  and  Hudson 
River  Railroad  Company,  and  appears  to  have  been  a  sort  of  club- 
house for  the  accommodation  of  employees  while  waiting  for  trains, 
the  members  paying  the  association  for  the  privileges  enjoyed. 
The  plaintiff  was  not  a  regular  employee;  he  was  an  extra  brake- 
man,  receiving  compensation  for  each  trip  made,  his  time  beginning 
to  run  from  the  time  that  he  got  on  the  train,  or  from  the  time  of 
his  call  for  the  particular  service.  He  had  made  a  trip  to  Albany, 
and  had  returned  to  New  York  on  a  jmssenger  train ;  had  visited 
the  Young  Men's  Christian  Association  and  had  been  told  that  he 
might  be  called  upon  to  go  out  with  a  train  during  the  night.  He 
w^ent  to  his  home  and  was  returning  to  the  Young  Men's  Christian 
Association  building  at  about  nine  o'clock  in  the  evening.  At  the 
point  where  Seventy  second  street  comes  to  an  end  there  is  a  retain- 
ing wall,  and  down  this  wall  is  a  staircase  leading  to  the  defendant's 
tracks,  and  this  is  the  way  which  has  been  commonly  used  by  the 
members  of  the  association,  and  the  public  generally,  in  reaching 
the  Young  Men's  Christian  Association  building  for  a  period  of  at 
least  thirteen  years.  The  plaintiff  took  this  common  way  of  reach- 
ing the  point.     He  found  a  train  across  the  fii-st  track.     He  climbed 
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over  this,  looked  in  both  directions,  and  descended  to  the  open  space 
between  the  next  line  of  tracks,  and  again  looked  in  both  directions. 
He  then  stepped  forward,  and  had  gone  but  two  or  three  steps, 
reaching  the  next  track,  when  he  was  run  down  by  one  of  defend- 
ant's locomotives,  which  was  backing  down  the  track  without  a 
light,  as  required  by  tliQ  company's  rules.  The  case  was  submitted 
to  tlie  jury  under  a  charge  to  which  no  exceptions  are  nrged  here, 
resulting  in  a  verdict  for  the  plaintiff. 

We  are  clearly  of  the  opinion  that  the  evidence  warranted  the 
jury  in  finding  tliat  the  plaintiff  had  exercised  reasonable  care  in 
crossing  the  defendant's  tracks.  The  evidence  showed  tliat  it  was 
a  clear  night,  but  dark ;  tliat  there  was  a  train  on  tracks  on  both 
sides  of  the  line  where  the  accident  happened,  thus  obscuring  the 
light  from  an  arc  lamp  near  at  hand,  and  that  the  plaintiff  had 
looked  in  both  directions  before  proceeding  to  cross  the  track. 
There  was  no  warning  given ;  the  locomotive  was  running  back- 
ward at  the  rate  of  about  six  miles  an  hour,  without  a  light,  and 
the  plaintiff  was  not  bound  to  see  this  locomotive,  if  he  looked,  as 
he  says  he  did,  in  the  direction  from  which  it  was  coming.  There 
was  sdme  evidence  of  care  in  approaching  this  track  ;  the  plaintiff 
looked  in  both  directions,  not  once,  but  twice,  according  to  his  testi- 
mony, which  is  not  contradicted,  and  from  this  the  jury  had  a 
right  to  hold  that  he  was  free  from  negligence  contributing  to  the 
accident. 

We  are  equally  clear  that  the  plaintiff  was  not,  at  the  time  of  the 
accident,  an  employee  of  the  defendant,  in  the  sense  that  he  assumed 
the  risks  of  the  situation.  He  was  an  extra  brakeman,  employed 
for  particular  trips.  He  was  not  going  to  his  work  ;  he  was  merely 
returning  to  the  Young  Men's  Christian  Association  for  the  pur- 
pose of  being  on  hand  if  he  was  called  to  go  out  on  a  trip,  and  the 
law  is  well  settled  that  if,  the  master's  negligence  is  a  matter  extra- 
neous to  h'is  specific  employment,  or  if  the  injury  be  received  at  a 
time  when  the  servant  is  not  engaged  in  his  duties,  then  the  servant 
occupies  the  position  or  status  of  a  sfranger.  (  Vick  v.  N,  Y.  C.  cJ&  IL 
It.  Ji.  R,  Co,,  95  N.  Y.  267,  274.)  He  was  at  the  time  of  the  acci- 
dent a  stranger  to  the  defendant ;  he  was  a  member  of  the  Young 
Men's  Christian  Association,  going  there  to  enjoy  the  privileges  for 
which  he  was  paying,  and  he  had  the  same  right  to  be  where  he  was 
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that  any  other  person  would  have  had  who  was  lawfully  seeking 
entrance  to  the  buildmg. 

Kor  was  the  plaintiff  a  trespasser,  as  in  the  case  of  Clarke  v, 
iV^  r,  a  i&  11.  R.  i?.  R.  Co.  (104  App.  Div.  167).  The  Young 
Men's  Christian  Association  building,  constructed  by  the  defend- 
ant, and  which  was  limited  in  its  membership  to  employees  of  the 
defendant,  was  in  eflEect  maintained  by  the  latter  as  a  waiting  room 
for  those  who  had  relations  witli  the  company,  and  the  evidence 
shows  that  the  crossing  where  tlie  defendant  was  injured,  whOe  not 
a  public  highway,  had  yet  been  made  use  of  by  members  of  the 
Young  Men's  Christian  Association  and  the  public  for  a  period  of 
at  least  thirteen  years  to  the  knowledge  of  the  defendant ;  that  it 
was  the  only  practical  method  of  reaching  the  building.  Under 
such  circumstances  it  was  clearly  incumbent  upon  the  defendant  to 
use  reasonable  care  to  avoid  injury  to  persons  lawfully  using  such 
crossing.  {Barry  v.  N.  Y.  C  cfe  //.  R.  R.  R.  Co.,  92  N.  Y.  289; 
Swift  V.  Staten  Island  Rapid  Transit  R.  R.  Co.,  123  id.  645, 
6-18, 649,  and  authorities  cited.) 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Present  —  Hirs^hbeko,  P.  J.,  Woodward,  Gaynor,  Rich  and 
Miller,  J  J. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Aaron  J.  Colnon,  Appellant,  v.   Daniel  Buckley,   Defendant, 

Impleaded   with   Edward  V.   Slauson   and   Daniel   Murphy, 

Respondents. 

Second  DepartmeDt,  March  1,  1907. 

Debtor  and  creditor — judgment  creditor's  action  to  set  aside  oonTeyance 
—  dismissal  of  the  cpmplaint  sustained. 

In  an  action  by  a  judgment  creditor  to  obtain  a  decree  that  the  title  to  real  prop- 
erty is  held  by  a  third  person,  as  trustee  for  the  creditors  of  the  debtor,  \i 
appears  that  the  debtor  entered  into  a  contract  for  the  purchase  of  the  property, 
title  to  pass  at  a  future  day;  in  the  meantime  the  purchaser  to  enter  into  pos- 
session and  pay  a  rental.     He  entered  into  possession  and  his  license  for  a 
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saloon  having  been  revoked  by  order  of  the  court,  he  was  unable  to  pay  the 
consideration  for  the  property  in  cash  and  purchase-money  mortgage  as 
required  by  the  contract  of  sale,  and  the  owner  at  the  request  of  the  debtor 
conveyed  the  premises  to  a  third  person,  who  paid  therefor  by  purchase-money 
mortgages,  etc.  It  further  appeared  that  the  saloon  license  was  issued  to  the 
new  purchaser  and  that  the  plaintiff's  debtor  had  not  paid  more  than  $250 
toward  the  complete  purchase  price  of*  $7,250.  It  also  appeared  that  the 
grantee  had  conveyed  the  premises  to  parties  who  had  guaranteed  the  payment 
of  the  purchase-money  mortgage  given  by  him  and  who  had  advanced  $600  of 
the  purchase  price. 

On  all  the  evidence, 

MM,  that  a  dismissal  of  the  complaint  upon  the  merits  was  Justified,  as  the 
plaintiff  had  not  made  out  a  case  for  equitable  relief; 

That  the  plaintiff  was  not  entitled  to  have  the  conveyance  set  aside  under  section 
74  of  the  Real  Property  Law  providing  that  a  grant  of  property  to  one  person, 
the  consideration  to  be  paid  by  another,  is  presumed  to  be  fraudulent  as 
against  the  creditors  of  the  person  paying  the  consideration,  for  under  the 
circumstances  the  evidence  disproved  fraudulent  intent. 

Appeal  by  the  plaintiff,  Aaron  J.  Colnon,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  tlie  defendants,  entered  in  the  office  of 
tlie  clerk  of  the  county  of  Kings  on  the  4th  day  of  January,  1906, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  Kings 
County  Special  Term,  dismissing  the  complaint  upon  the  merits. 

William  H.  J^ord,  for  the  appellant. 

Victor  E,  Whitlock,  for  the  respondents. 

WOODWABD,  J. : 

The  plaintiff,  a  judgment  creditor  of  the  defendant  Buckley, 
brings  this  action  and  asks  to  have  it  adjudged  that  certain  real 
property,  the  title  of  which  is  now  in  the  defendant  Slauson,  is  held 
by  him  as  trustee  for  the  creditors  of  Buckley,  and  to  set  aside  as 
fraudulent  a  deed  of  said  premises  to  Slauson  by  the  defendant 
Murphy.  When  we  get  at  tlie  facts  of  this  case,  apart  from  the 
law  as  discussed  by  the  plaintiff,  the  question  presented  does  not 
seem  doubtful ;  there  is  no  case  for  equitable  relief,  and  the 
judgment  dismissing  the  complaint  should  be  sustained. 

Ou  the  19th  day  of  February,  1902,  the  defendant  Buckley 
entered  into  a  contract  with  one  Schwartje  for  tlie  purchase  of  the 
premises  involved  in  this  action,  at  that  time  paying  $100.  Title 
was  to  pass  on  the  15th  day  of  March,  1903,  and  in  the  meantime 
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Buckley  was  to  enter  into  possession  of  the  premises  at  a  rental  ol 
$83  per  month,  with  an  understanding,  never  made  a  part  of  the 
written  contract,  that  the  rentals  should  be  applied  upon  the  pay- 
ments to  be  made  under  the  contract.  By  the  terms  of  the  con- 
tract there  was  to  be  a  payment  of  $100  on  the  signing  of  the 
same ;  $2,650  in  cash  on  the  delivery  of  the  deed,  and  $4,500  by 
the  giving  of  a  purchase-money  mortgage,  making  the  price  to  be 
paid  $7,250.  Buckley,  who  desired  the  premises  for  the  purposes 
of  a  saloon,  entered  into  possession  under  his  lease,  and  during  the 
first  year  his  license  was  revoked  by  order  of  the  court,  and  lie  was 
indebted  to  various  persons  in  considerable  amounts,  and  was  unable 
to  complete  his  purchase  at  the  time  agreed  upon.  On  the  1 7th 
day  of  June,  1903,  Schwartje,  at  the  request  of  Buckley,  conveyed 
the  premises  to  the  defendant  Murphy,  the  payments  being  made 
as  follows :  A  mortgage  for  $6,000  was  made  to  the  Kings  County 
Savings  Institution  ;  a  second  mortgage,  of  the  nature  of  a  purchase- 
money  mortgage,  was  taken  by  Schwartje,  and  a  third  mortgage 
was  given  to  the  defendant  Slausou,  who  at  that  time  advanced 
$600  in  behalf  of  the  Federal  Brewing  Company.  These  bonds 
and  mortgages  were  given  by  the  defendant  Murphy,  but  it  appears 
from  the  evidence,  and  is  found  by  the  court,  that  Murphy  was  the 
agent  of  Buckley  in  these  various  transactions.  But  the  new  license 
for  the  premises  was  issued  to  Murphy,  who  was  employed  at  a 
salary  of  $10  to  $12  per  month,  and  the  Federal  Brewing  Company 
sold  beer  to  him,  or  to  Buckley,  until  there  was  an  indebtedness  of 
about  $2,900,  and  a  further  mortgage  was  given  to  secure  this 
indebtedness,  so  that  there  was  in  all  $10,000  of  liens  against  this 
property,  sold  to  Buckley  at  $7,250,  and  the  evidence  showed  that 
Buckley  had,  in  fact,  paid  only  about  $250  toward  the  purchase, 
except  as  the  payments  were  made  by  the  mortgages  above  men- 
tioned, 80  it  will  be  seen  how  frail  is  the  contention  of  the  plaintiff 
that  the  various  parties  to  this  transaction  were  engaged  in  a  f randu- 
lent  eflfort  to  defeat,  delay  and  defraud  the  creditors  of  Buckley. 

Murphy,  after  being  in  possession  for  some  time,  transferred  the 
title  of  the  premises  to  Slauson,  representing  the  Federal  Brewing 
Company,  which  had  guaranteed  the  payment  of  the  purchase- 
money  mortgage,  in  addition  to  advancing  $600  of  the  purchase 
money,  and  the  plaintiff  claims  to  be  entitled  to  reach  the  premises 
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under  the  provisions  of  section  74  of  tlie  Real  Property  Law 
(Laws  of  1896,  chap.  547),  which  provides  that  a  "grant  of 
real  property  for  a  valuable  consideration,  to  one  person,  the 
consideration  being  paid  by  another,  is  presumed  fraudulent  as 
against  the  creditors,  at  that  time,  of  the  person  paying  the 
consideration,  and,  unless  a  fraudulent  intent  is  disproved,  a 
trust  results  in  favor  of  such  creditors,  to  an  extent  necessary  to 
satisfy  their  just  demands."  That  is,  if  a  man  who  pays  the  con- 
sideration has  the  property  conveyed  to  a  third  person;  the  law  we- 
suraesit  fraudulent  as  against  then  existing  creditors,  unless  tne 
contrary  is  proved,  but  in  the  case  at  bar  the  evidence  disproves 
fraudulent  intent,  by  establishing  that  the  title  was  taken  by  Mur- 
phy as  a  trustee  or  agent  for  Buckley,  and  the  outstanding  obliga- 
tions, in  the  name  of  Murphy,  were  all  given  either  to  secure  money 
for  the  payment  of  the  purchase  price  or  for  goods  and  supplies 
intended  for  the  beneiit  of  Buckley  and  to  enable  him  to  make  the 
payments  necessary  to  improve  his  own  ability  to  pay  his  debts. 
Tliere  was  certainly  no  fraudulent  intent  on  the  part  of  the  Kings 
County  Savings  Institution  in  advancing  $5,000  ;  there  was  no  such 
intent  in  the  $1,500  mortgage  given  to  secure  purchase  money,  nor 
yec  in  the  $G00  advanced  by  the  Federal  Brewing  Company  to 
complete  the  purchase.  The  defendant  Buckley  did  not  pay  the 
consideration  to  vest  property  in  the  hands  of  a  third  person  to 
place  it  out  of  the  reach  of  his  creditors  j  he  did  not  pay  the  pur- 
chase price  at  all,  except  to  the  extent  of  $250  more  or  less,  the 
balance  being  borrowed  strictly  upon  the  security  afforded  by  the 
property,  and  the  equities  vested  in  Buckley,  the  legal  title  being 
in  Murphy,  who  was  the  holder  of  the  license  and  the  nominal 
.  proprietor  of  the  saloon. 

The  evidence  discloses  a  legitimate  business  transaction,  in  so  far 
as  Murphy  and  Slauson  are  concerned,  and  as  the  evidence  shows 
valid  liens  of  $10,000,  and  there  is  no  evidence  whatever  to  show 
any  equities  above  that  sum,  the  plaintiff  has  clearly  failed  to  estab- 
lish any  rights  to  equitable  relief  in  this  action,  and  it  was  admitted 
upon  the  trial  that  all  the  evidence  of  the  plaiutiff  was  in  the  same 
general  direction  as  that  which  had  been  adduced  up  to  the  close  of 
the  trial,  so  that  it  is  idle  to  contend  that  the  trial  court  prevented 
the  plaintiff  from  fully  developing  his  case.     This  is  not  a  case 
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coming  within  tho  letter  or  the  spirit  of  the  statute,  and  as  Buckley 
has  all  of  the  equities  in  the  premises,  and  these  are  not  sufficient 
to  pay  the  liens  already  existing  against  it,  there  is  nothing  which 
the  plaintiff  could  reach,  and  in  the  absence  of  fraud,  which  is  not 
established  by  the  evidence,  or  by  any  evidence  which  was  offered, 
there  is  no  ground  for  a  reversal  of  this  judgment. 

The  judgment  appealed  from  should  be  afHrmed,  with  costs. 

HiRSCHBERQ,  P.  J.,  Gatnor,  Rioh  and  Miller,  J  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Louis  A.   Heitz,   Appellant,   v,   Yonkers    Railroad    Compact, 

Respondent. 

Second  Department,  March  1,  1907. 

Negligence  —  collision   between   trolley   car  and  wagon  —  emmeoiiB 

nonsuit. 

The  plaintiff  was  injured  by  a  collision  between  his  wagon  and  the  defendant's 
trolley  car,  while  turning  across  the  track  into  a  side  street.  He  testified  thai 
before  he  attempted  to  cross  he  looked  in  both  directions  and  could  see  no  car 
for  a  distance  of  from  500  to  600  feet,  which  was  the  limit  of  vision  in  the 
direction  from  which  the  car  came.  His  horses  were  walking  slowly,  and  the 
defendant's  car  came  over  the  brow  of  a  hill  and  struck  the  rear  wheel  of  the 
wagon. 

Held,  that  it  was  error  to  dismiss  the  complaint  on  the  theory  that  the  car  murt 
have  been  visible  when  the  plaintiff  attempted  to  cross  the  track,  as  a  car 
going  forty  miles  an  hour  could  reach  the  plaintiff's  wagon  within  the  time 
taken  to  cross; 

That  the  plaintiff  wns  not  guilty  of  contributory  negligence  as  a  matter  of  law 
in  attempting  to  cross  when  he  saw  no  car  approaching  within  500  feefc« 

Appeal  by  the  plaintiff,  Lonis  A.  Heitz,  from  a  judgment  of  the 
Connty  Court  of  Westchester  county,  entered  in  the  office  of  the 
clerk  of  the  county  of  Westchester  on  the  30th  day  of  June,  1906, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  at  the 
close  of  the  plaintiff's  case,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  5th  day  of  July,  1906,  denying  the  plaintiffs 
motion  for  a  new  trial  made  upon  the  minutes. 
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Sydney  A.  Syme^  for  the  appellant. 

Bayard  H.  Ames  [  Walter  Henry  Wood  and  James  Z.  Quacken- 
hicsh  with  him  on  the  brief],  for  tlie  resp  n  lent. 

Miller,  J. : 

Plaintiff  appeals  from  a  judgment  dismissing  his  complaint  on 
the  merits,  entered  on  a  nonsnit  granted  at  the  close  of  the  plain- 
tiff's evidence,  and  from  an  order  denying  a  motion  for  a  new  trial. 
The  action  is  for  negligence  which  is  claimed  to  have  caused  a  col- 
lision between  one  of  tlie  defendant's  trolley  cars  and  the  wagon  in 
which  the  plaintiff  was  riding,  at  the  intersection  of  Cassilis  avenue 
and  Tuckahoe  road,  in  the  city  of  Yonkers.  The  plaintiff  testified 
that  lie  was  driving  north  on  Cassilis  avenue,  intending  to  turn  east 
on  the  Tuckahoe  road  after  cros  ing  the  defendant's  track,  which 
he  had  to  cross,  as  it  was  on  the  south  side  of  the  road ;  that  when 
his  horses'  heads  were  from  ten  to  fifteen  feet  from  the  track  he 
looked  east  and  then  west ;  that  no  car  was  in  sight  coming  from 
either  direction ;  that  his  horses  were  walking  slowly ;  that  seeing 
no  car  in  sight  and  hearing  no  signal,  he  allowed  his  horses  to  cross 
the  track,  and  that  as  the  rear  wheels  were  between  the  two  rails 
the  collision  occurred  ;  that  he  had  an  unobstructed  view  of  about 
200  yards  in  the  direction  from  whicli  the  car  came.  It  appears 
that  a  car  could  only  be  seen  for  a  distance  estimated  at  200  yards 
from  Cassilis  avenue  because  of  the  grade  of  the  street  and  a  curve. 
A  witness  who  was  standing  in  Tuckahoe  road  near  its  intersection 
with  Cassilis  avenue,  waiting  to  take  the  car,  testified  that  he  saw 
the  plaintiff  put  his  head  out  of  the  covered  wagon,  apparently 
looking  to  the  east  just  before  driving  upon  the  track ;  that  he 
could  not  see  whether  the  plaintiff  looked  in  the  opposite  direction 
because  of  the  cover  to  the  wagon  ;  that  the  witness  saw  the  car 
coming  over  the  brow  of  the  hill  just  as  or  before  the  plaintiff 
drove  upon  the  track,  and  that  without  any  signal  or  slackening  of 
speed  the  car  crashed  into  the  rear  of  the  wagon.  This  version  of 
the  transaction  is  corroborated  by  the  testimony  of  another  witness. 
The  learned  county  judge  dismissed  the  complaint  because  he  did 
not  believe  that  the  car  could  go  600  feet  while  the  plaintiff  was 
going  10,  and  the  respondent  seeks  to  sustain  the  judgment  on  the 
theory  that  the  plaintiff's  story  is  incredible.     It  does  not  appear 
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how  fast  the  car  was  going  or  how  bIow  the  plaintiflPs  horses  were 
traveling,  except  as  it  may  be  inferred.  The  distances  given  are 
mere  estimates.  Two  witnesses  testified  positively  that  the  car  did 
not  come  in  sight  until  just  as  the  plaintiff  was  about  to  drive  upon 
the  track,  and  we  discover  nothing  in  the  evidence  to  show  that  this 
testimony  was  false.  Suppose  the  distance  from  the  brow  of  the 
hill  to  the  point  of  collision  was  500  feet,  the  estimate  is  from  500 
to  600,  a  car  going  at  tlie  rate  of  forty  miles  an  hour  would  traverse 
the  distance  while  the  horses  were  going  25  feet,  at  two  miles  an 
hour  and  that  must  have  been  the  distance  traveled  by  them  if 
their  heads  were  from  10  to  15  feet  from  the  track  when  the  plain- 
tiff looked.  Surely  the  plaintiff  could  not  be  held  to  be  guilty  of 
contributory  negligence  as  a  matter  of  law  for  attempting  to  croea 
the  defendant's  tracks  at  a  street  intersection  if  when  10  or  15  feet 
from  the  track  he  could  see  that  no  car  was  approaching  within  a 
distance  of  500  feet,  and  the  respondent  does  not  claim  that  he 
could.  We  are  required  on  this  review  to  adopt  the  inferences  most 
favorable  to  the  plaintiff  and  we  must  not  overlook  the  important 
fact  that  the  rights  of  the  parties  were  equal.  This  is  not  a  steam 
railroad  crossing  case  like  NeUon  v.  Long  Island  It.  H.  Co.  (109 
App.  Div.  626),  and  in  that  case  we  sustained  a  verdict  for  the  plain- 
tiff. We  do  not  think  the  credibility  of  the  plaintiff  and  his  two 
witnesses  can  be  disposed  of  as  a  matter  of  law. 

The  judgment  and  order  must,  therefore,  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  the  event. 

HiRSCHBEBG,    P.   J.,    WooDWARD,    Jenks    and    Hooker,    JJ., 
concurred. 

Judgment  and  order  of  the  County  Court  of  Westchester  county 
reversed  and  new  trial  ordered,  costs  to  abide  the  event 
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Julia  A.  Ouvriek,  Respondent,  v,  Elizabeth  Mahon  and  Others, 

Defendants. 

GiTTLE  Kurtz,  Purchaser,  Appellant. 

Second  Department,  March  1,  1907. 

Vendor  and  purchaser — when  title  marketable  —  presumption  of  pay- 
ment of  mortgage  after  twenty  years. 

After  a  mortgage  debt  has  been  due  twenty  years,  there  is  a  conchisive  pre- 
sumption of  payment  in  the  absence  of  proof  of  part  payment  within  that 
period,  and  such  presumption  may  be  invoked  where  the  marketability  of  the 
title  is  in  question. 

Hence,  a  purchaser  on  partition  sale  will  be  compelled  to  take  title  although 
the  lands  are  covered  by  five  mortgages  unsatisfied  of  record,  if  all  were  due 
more  than  twenty  yeiirs  before  date  of  sale  and  there  is  no  proof  of  any 
payment  of  principal  or  interest  within  that  period. 

Appeal  by  Gittle  Kurta  from  an  order  of  the  Supreme  Court, 
made  at  the  Kings  County  Special  Term  and  entered  in  the  oflBce 
of  the  clerk  of  the  county  of  Kings  on  the  4th  day  of  December, 
1906. 

JF.  J.  Moisaen  [Geo7'ge  Gru  with  him  on  the  brief],  for  the 
appellant. 

c/.  Hampden  Dougherty  \George  F.  Murray  with  liim  on  the 
brief],  for  the  respondent. 

Milleb,  J. : 

This  is  an  appeal  from  an  order  denying  the  motion  of  the  peti- 
tioner to  be  relieved  of  her  purchase  on  a  partition  sale.  The  peti- 
tioner objected  to  the  title  because  of  five  mortgages  appearing 
unsatisfied  of  record.  Said  mortgages  were  all  due  more  than 
twenty  years  before  the  date  of  sale  and  there  is  no  proof  of  any 
payment  of  principal  or  interest  within  said  period.  It  appears 
nndiflputed  that  the. mortgagor  and  his  successors  were  continuously 
in  possession  of  the  premises,  and  aflidavits  were  submitted  in 
opposition  to  the  motion  tending  to  show  that  the  mortgages  were 
not  valid  liens  upon  the  property  at  the  time  of  the  sale. 

The  petitioner  relies  upon  the  general  rule  tliat  a  purchaser  can- 
not be  compelled  to  accept  anything  but  a  marketable  title,  but  it  is 
well  settled  that  after  the  mortgage  debt  has  been  due  twenty  years 
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the  presaniption  of  payment  becomes  eoncliisive  in  the  absence  of 
proof  of  a  payment  within  that  period,  and  that  snch  a  presumption 
may  be  invoked  in  such  a  proceeding  as  this  is  no  longer  opeu  to 
discussion  in  this  State.  {Dunham  v.  Minard,  4  Paige,  441; 
Knapp  V.  Crane^  14  App.  Div.  120;  Pa^et  V.  MelcJieVj  42  id.  76; 
Forbes  v.  Reynard^  113  id.  306 ;  Belmont  v.  O'Brien,  12  X.  Y. 
394;  Katz  v.  Kaiser,  10  App.  Div.  137;  aftd.,  154  N.  T.  294; 
Martin  v.  Stoddard,  12*7  id.  61.) 
The  order  should  be  affinned. 

HiBSGHBERO,    P.    J.,   WooDWARD,    Gaynor    and     Rich,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Joseph  L.  Schackteb,  Appellant,  v.  Isaac  Kukowsky  and  Moses 
KuKowsKY,  Respondents. 

Second  Department,  March  8,  1907. 

Evidence  —  when  evidence  of  payment  inadmissible  —  check*  not  con- 
nected with  transaction  incompetent  to  show  payment. 

Payment  is  an  affirmative  defense  and  must  be  pleaded.  Even  if  pleaded,  pty- 
ment  cannot  be  established  by  putting  in  evidence  the  defendants'  checks 
given  prior  to  the  transaction  in  controversy  and  unconnected  therewith  by 
any  evidence,  and  a  judgment  based  upon  such  erroneous  evidence  will  be 
reversed. 

Appeal  by  the  phiintiflF,  Joseph  L.  Schackter  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  defendants,  dismissing  the  complaint  upon 
the  ments. 

Andrexo  Byrne  [^Philip  E.  lieviUe  with  him  on  the  brief],  for 
the  appellant. 

Morrison  cJ&  Schiff,  for  the  respondents. 

IIlKSCHBERO,  P.  J. : 

The  action  was  brought  to  recover  a  balance  of  $229.10  alleged 
to  bo  due  for  goods  sold  by  the  plaintifiE  to  the  defendants  at  the 
city  of  New  York  and  delivered  in  Florida,  or  to  carriers  at  New 
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York,  designated  by  the  defendants.  It  seems  to  have  been  practi- 
cally undisputed  that  the  plaintiff  sold  the  defendants  goods  to 
the  amount  of  $979.10  on  two  days  in  the  month  of  August,  1904, 
and  that  they  were  paid  for  by  checks  to  the  amount  of  $750,  leav- 
ing the  balance  claimed.  These  checks  were  all  put  in  evidence  by 
the  defendants  and  are  all  dated  after  the  receipt  of  the  goods. 
The  defendants,  however,  were  permitted  to  put  in  evidence, 
against  the  plaintiffs  objection,  a  check  for  $110  which  was  dated 
prior  to  the  sale  of  the  goods  in  question,  which  check  the  plain- 
tiflE  testified  was  given  in  payment  of  a  bill  of  goods  sold  to 
the  defendants  in  June,  1904.  The  defendants  were  also  permitted 
to  put  in  evidence  a  check  for  $277.50,  dated  prior  to  the  receipt 
of  the  goods  in  question,  which  was  received  in  evidence  subject  to 
a  similar  objection.  The  plaintiff  testified  that  this  check  was  given 
in  payment  of  a  bill  of  goods  of  that  amount  sold  to  the  defendants 
in  July,  1904,  and  not  for  any  of  the  goods  in  question,  while  the 
defendants  admitted  the  receipt  and  acceptance  by  them  of  a  bill  for 
Bnch  goods,  dated  July  15, 1904,  for  the  exact  amount  of  the  check. 

The  judgment  appealed  from  dismisses  the  complaint  on  the 
merits,  and  if  it  was  rendered  on  the  theory  of  payment,  the  receipt 
of  the  two  checks  in  evidence,  that  is,  the  one  for  $277.50  and  the 
one  for  $110,  clearly  constitutes  reversible  error.  The  return  does 
not  show  that  the  defendants  made  any  answer  to  the  complaint. 
Payment  is  an  affirmative  defense  and  must  be  pleaded.  Even  had 
payment  been  pleaded  by  the  defendants,  the  evidence  referred  to, 
would  not  suffice  to  establish  the  defense  unless  the  checks  were 
connected  in  some  way  with  the  sales  which  were  the  subject  of  the 
controversy.  An  otherwise  concededly  good  cause  of  action  could 
not  be  judicially  destroyed  in  the  absence  of  both  defense  and  proof. 
The  proof,  as  it  appears  in  the  present  record,  preponderates  in 
favor  of  the  theory  that  the  two  checks  referred  to  were  not  con- 
nected in  any  way  with  the  transaction  which  forms  the'  subject  ot 
the  action. 

The  judgment  should  be  reversed. 

Woodward,  Gaynob,  Rich  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 
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Abchibald  C.    Shenstone,  Appellant,   v.  Joseph   Wilbok, 

Respondent. 

Second  DeiMrtmeot,  March  8,  1907. 

Fnurtice  — when  aervioe  of  oomplaint  after  defendant's  defaolt  ahould 
not  be  reqnized  —  defianlt  ahould  be  opened  only  on  tenna. 

Action  was  commenced  by  personal  serrice  of  summons  and  the  defenduit 
neither  appeared  nor  answered  until  more  than  two  months  after  the  time  to 
answer  had  expired,  when  he  served  notice  of  appearance  demanding  a  copy  of 
the  oompUunt.  Service  of  the  comprint  was  refused,  but  notice  of  appear 
ance  was  retained  by  the  plaintifiTs  attorney.  The  neglect  to  appear  and 
answer  was  not  excused.  . 

Held,  that  it  was  error  to  dismiss  the  action,  with  costs,  unless  the  complaint  he 
served  within  five  days; 

That  if  the  order  requiring  the  servioe  of  the  complaint  were  regarded  ts  ao 
opening  of  the  default,  the  defendant  was  required  to  excuse  tLe  same,  aod  in 
any  event  the  relief  could  only  be  granted  on  terms. 

Appeal  by  the  plaintiff,  Archibald  C.  Shenstone,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  tiie 
20th  day  of  November,  1906,  as  amended  by  an  order  entered  b 
said  clerk's  office  on  the  22d  day  of  November,  1906. 

Archibald  C,  Shenstone  and  William  H.  Harding^  Jr,^  for  the 
appellant. 

Edward  Kaufmann^  for  the  respondent. 

HrRscHBERo,  P.  J. : 

I  think  the  order  appealed  from  is  reviewable  and  that  it  was 
improperly  granted.  The  action  was  commenced  by  personal  senr- 
ice  of  the  summons  on  the  defendant  in  the  month  of  June,  1906, 
and  the  time  to  answer  expired  on  July  11,  1906.  More  than  two 
months  after  the  time  to  answer  had  expired,  viz.,  on  September 
17,  1906,  the  defendant  caused  a  notice  of  appearance  to  be  served 
by  his  attorneys  on  the  plaintiffs  attorneys.  In  this  notice  of 
appearance  a  demand  for  a  copy  of  the  complaint  was  included. 
The  copy  was  not  served,  however,  as  the  defendant  was  concededly 
in  default,  but  the  notice  of  appearance  was  retained  by  the  plain- 
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tiflPs  attorneys  on  the  theory  that  a  defendant  could  appear  in  an 
action  at  any  stage  and  that  sucli  appearance  would  entitle  lus  attor- 
neys to  notice  of  all  subsequent  proceedings.  On  this  state  of  facts 
the  defendant's  attorneys  moved  for  an  order  requiring  a  service  of 
the  complaint  upon  them  within  five  days,  and  in  default  thereof 
that  the  action  be  dismissed,  with  costs.  The  motion  was  granted 
and  the  order  appealed  from  requires  a  service  of  the  complaint  on 
the  defendant's  attorneys  within  five  days,  with  ten  dollars  costs  to 
the  defendant  to  abide  the  action,  and  in  default  of  such  service 
that  the  action  be  dismissed,  with  costs. 

The  papers  on  appeal  do  not  disclose  the  nature  of  the  cause  of 
action.  There  is  nothing  in  the  record  to  indicate  that  the  defend- 
ant has  any  defense  to  the  cause  of  action,  whatever  it  may  be,  or 
that  he  failed  to  appear  within  the  time  required  by  the  Code  of 
Civil  Procedure,  in  consequence  of  any  oversight,  inadvertence  or 
excusable  neglect.  If  the  order  appealed  from  is  to  be  regarded 
as  in  effect  one  opening  a  default,  merits  and  some  excuse  would 
needs  be  shown,  and  the  favor,  if  glinted,  should  be  on  terms 
iniposed  on  the  delinquent  litigant,  and  not  on  the  one  who  was 
wholly  blameless. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  denied,  ,with  costs,  but  without  prejudice  to 
the  right  of  the  defendant  to  make  a  timely  motion  to  open  his 
default  on  proper  papers. 

Jenks,  Hooker,  Gatnor  and  Rich,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  costs,  but  without  prejudice  to  the  right  of  the 
defendant  to  make  a  timely  motion  to  open  his  default  on  proper 
papers. 

App.  Div.— Vol.  CXVIL        48 
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John  R.  Hegbman,  Appellant,  v.  Steabns  Realty  Compawt, 

Respondent. 

Second  Department,  March  8,  1007. 

Infant — proceeding  to  sell  real  property  —  order  of  reference  eweentiftl  ^ 
vendor  and  purchaser  —  unmarketable  title. 

A  proceeding  to  sell  an  infant's  real  property  being  in  derogation  of  the  common 
law  must  strictly  comply  with  the  statute.  If  in  such  proceeding  there  was 
no  order  of- reference,  the  proceeding  is  absolutely  void. 

Although  the  record  of  such  proceeding  shows  the  confirmation  of  the  report  of 
a  referee,  the  proceeding  is  invalid  where  the  attorney  who  conducted  it  testi- 
fies that  although  he  prepared  an  order  of  reference,  it  was  never  signed  by  a 
Judge.    A  title  acquired  upon  such  sale  is  not  mari^ctable. 

HiRSOHBBBO,  P.  J.,  and  Hooker,  J.,  dissented. 

Appeal  by  tlie  plaintiflF,  John  R.  Hegeman,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  tlie  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Westchester  on  the  2d  day  of  August, 
1906,  upon  the  decision  of  'the  court,  rendered  after  a  trial  at  the 
Westchester  Special  Term,  dismissing  the  complaint  upon  the 
merits. 

C.  N.  Bovee  [Frederick  O.  Lavryer  with  him  on  the  brief],  for 
the  appellant. 

Harold  Swain  [Norman  Wilmer  Chandler  with  him  on  the 
brief],  for  the  respondent. 

]y(iLLEB,  J. : 

The  action  is  brought  to  recover  money  paid  on  account  of  the 
purchase  price  of  real  property  contracted  to  be  conveyed  to  the 
plaintiffs  assignor.  It  is  based  on  an  alleged  defective  title.  The 
defendant's  title  depends  upon  the  validity  of  proceedings  fo  sell  an 
infantas  real  property  pursuant  to  section  2348  et  seq.  of  the  Code 
of  Civil  Procedure.  The  defect  alleged  is  the  absence  of  the  order 
of  reference  required  by  section  2354.  The  papers  in  said  proceed- 
ing on  file  in  the  county  clerk's  oflSce  are  the  petition  of  the  guard- 
ian of  the  infant,  wlio  was  under  the  age  of  fourteen,  the  consent 
and  order  appointing  the  special  guardian,  the  undertaking  of  said 
guardian,  the  report  of  a  referee,  the  order  of  the  Supreme  Court 
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confirming  the  report  and  directing  a  conveyance,  an  agreement  to 
convey,  an  order  of  the  court  confirming  said  agreement  and  direct- 
ing a  conveyance,  the  report  of  the  special  guardian  and  the  order 
confirming  it.     The  petition  alleged  that  a  sale  was  necessary  in 
order  to  save  a  sale  of  the  property  to  satisfy  liens  and  that  the 
infant's  interest  was  worth  only  $100,  and  that  was  the  amount 
realized.   The  final  order  in  the  proceeding  was  granted  October  13, 
1902.     The  deed  was  delivered  by  the  special  guardian  on  tlie  9th 
day  of  October,  1902,  and  on  tlie  same  day  the  grantee  borrowed 
$3,000,  in  addition  to  the  incumbrances  then  on  the  property,  from 
the  mortgagee  who  was  claimed  to  have  been  tlireatening  foreclosure. 
The  report  of  tlie  referee  and  the  order  confirming  it  recite  the 
appointment  of  the  referee.     The  deputy  county  clerk  testified  that 
there  was  no  order  of  reference  in  the  clerk's  oflBce  and  no  record  of 
the  entry  of  such  order.     The  attorney  for  tlie  petitioner  in  said 
proceeding  testified  :  "  I  prepared  a  paper  which  would  have  been  an 
order  of  reference  had  it  been  entered,  and  gave  it  to  Mr.  Lockwood 
(the  latter  was  the  referee) ;    *    *    *    I  never  saw  that  paper  signed 
by  a  judge  of  the  Supreme  Court."     We  need  spend  no  time  on  the 
proposition  that  a  proceeding  in  derogation  of  the  common  law  to  sell 
an  infant's  real  property  depends  for  its  vahdity  on  a  strict  compliance 
with  the  terms  of  the  statute  authorizing  it.     If  there  was  no  order 
of  reference  the  proceeding  was  absolutely  void  and  the  proof  on 
that   point  is  the  only  question  now  involved.     The  respondent 
urges  that  the  recitals  in  the  order  confirming  the  report  of  the 
referee  furnished  presumptive  evidence  in  proof  of  the  order.     I 
do  not  think  we  need  to  determine  now  to  what  extent  such  pre- 
sumption could  be  indulged  or  whether  the  burden  was  upon  the 
defendant  to  show  compliance  with  the  statute,  because  it  seems 
to  me  that  whatever  probative  force  the  recitals  may  be  entitled 
to  is  overcome  by  the  testimony  of  the  attorney  who  had  charge  of 
the  matter ;  and  the  only  fair  inference  from  his  testimony  is  that 
he  never  made  application  to  the  court  for  the  order  of  reference. 
He  tells  what  he  did ;  that  was  to  prepare  a  paper  and  hand  it  to 
the  alleged  referee.     It  would  not  have  been  proper  for  him  to 
have  suggested  to  the  court  the  referee  to  be  appointed,  much  less 
could  he  prepare  a  proposed  order  and  leave  it  to  the  referee  named 
therein  to  have  himself  appointed.     The  referee  evidently  assumed 
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that  the  paper  handed  him  was  in  fact  an  order  granted  by  the 
conrt,  and  that  accoants  for  the  fact  that  no  such  order  is  f onpd  in 
the  papers  on  file. 

I  think  this  view  makes  -farther  consideration  of  the  case  nnneo- 
essary,  and  requires  the  conclusion  that  the  purchaser  was  not  bound 
to  accept  the  title  offered. 

The  judgment  should  be  reversed. 

Woodward  and  Jenks,  JJ.,  concurred ;  Hirschberg,  P.  J.,  and 
Hooker,  J.,  dissented. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


Lewis  H.  Pounds,  Respondent,  v.  George  W.  Egbert  and  Ylrgikia 
L.  Egbert,  Appellants. 

Second  Department,  March  8,  1907. 

Partnership  to  deal  in  lands — Statute  of  Frauds  —  contract  of  partner  to 
convey  must  be  in  writing — specific  performance  refused. 

Although  a  partnership  to  deal  in  real  estate  may  be  created  by  parol,  if  such 
agreement  also  provides  for  the  conveyance  of  real  property  from  one  partner 
to  another  or  to  the  copartnership,  it  comes  within  the  Statute  of  Frauds  and 
is  not  enforcible  if  not  in  writing. 

Thus,  if  an  alleged  parol  agreement  for  the  formation  of  a  partnership  to  deal  in 
lands  further  provided  that  certain  lands  standing  in  the  name  of  the  wife  of 
one  of  the  partners  as  trustee  for  her  husband  should  be  conveyed  to  the  other 
partner  upon  his  paying  his  share  of  the  purchase  price,  specific  performance 
of  the  oral  contract  is  unenforcible  whether  it  were  part  of  the  partnenihip 
agreement  or  collateral  thereto. 

Pftrt  payment  of  a  consideration  by  one  of  the  partners,  or  work,  labor  and 
services  in  the  care,  management  and  improvement  of  the  property  are  not 
sufficient  for  a  decree  of  specific  performance,  as  the  remedy  at  law  is  adequate. 

Appeal  b J  the  defendants,  George  W.  Egbert  and  another,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  tlie  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
5th  day  of  June,  1906,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Kings  County  Special  Term. 
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Martin  W,  Littleton  {^Frederick  Allis  and  Oeorge  TT.  Titcowh 
with  him  on  the  brief],  for  the  appellants. 

Edward  M.  Bassett  [  W.  W.  Thompson  with  him  on  the  brief], 
for  the  respondent. 

MiLLEB,  J..: 

This  case  is  not  free  from  difficulty,  because  of  inconsistencies 
between  the  two  theories  upon  which  the  plaintiflE  seeks  to  sustain 
the  judgment.  The  plaintiff  alleges  that  he  entered  into  copartner- 
ship with  the  defendant  George  W.  Egbert  for  the  purpose  of  pur- 
chasing, developing  and  selling  an  unimproved  tract  of  land  referred 
to  in  the  record  as  the  "  Ditmas  tract ; "  that  the  purchase  price  in 
excess  of  the  amount  raised  by  mortgage  was  contributed  by  said 
defendant  and  the  title  was  taken  in  the  name  of  the  defendant 
Virginia  L.  Egbert  pursuant  to  an  agreement  between  the  plaintiff 
and  said  George  W.  Egbert  to  the  effect  that,  when  the  plaintiff  had 
paid  him  a  sufficient  sum  to  make  them  equal  contributors  to  the 
purchase  price  and  carrying  charges,  he  would  deliver,  or  cause  to 
be  delivered  to  the  plaintiff,  a  deed  of  an  undivided  half  of  said 
premises.  It  is  claimed  by  the  plaintiff  that  said  agreement  to  con- 
vey was  subsequent  and  collateral  to  the  agreement  creating  the 
partnership.  Prior  to  said  alleged  copartnership,  the  plaintiff  and 
one  Decker  had  made  a  contract  to  purchase  said  tract  for  the  sum 
of  $40,000,  and  either  because  they  were  not  able  to  complete  the 
purchase  or  because  said  Decker  was  then  preparing  to  withdraw 
from  the  copartnership  then  existing  between  them,  an  arrangement 
was  made  with  said  defendant,  and,  passing  for  the  moment  what 
the  agreement  was,  it  appears  without  dispute  that  said  defendant 
advanced  the  sum  of  $7,500  and  obtained  the  rest  of  the  purchase 
price  by  borrowing  $32,500,  upon  a  bond  executed  by  the  plaintiff, 
said  defendant  and  said  Decker,  secured  by  a  mortgage  executed 
by  said  Decker  and  wife,  to  whom  the  property  was  first  conveyed ; 
said  defendant  also  conveyed  to  the  plaintiff  and  said  Decker,  or  to 
some  person  for  their  benefit,  premises  in  which  he  had  an  equity 
of  redemption  then  valued  at  $4,000,  and  thereupon  said  Ditmas 
tract  was  conveyed  to  the  defendant  Virginia  L.  Egbert.  The 
defendant  claims  that  he  merely  gave  the  plaintiff  and  said  Decker 
a  bonus  of  $4,000  for  their  contract.     The  plaintiff  claims  that  at 
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the  request  of  said  defendant  be  took  charge  of  the  premises, 
leased  them  to  tjie  tlien  occupant  for  $60  per  year,  collected  the 
first  year's  rent  and  paid  out  the  sura  of  $538.40  for  filling  and 
grading.  Shortly  after  said  conveyance  the  plaintiflPs  partnership 
with  said  Decker  ended,  and  a  corporation  was  organized,  styled 
tlie  Manor  Realty  Company,  whose  stock,  except  enough  to  qualify 
directors,  was  owned  by  the  plaintiff  and  one  Lamberton,  who  had 
theretofore  supplied  the  capital  for  the  plaintiff's  business ;  said  cor- 
poration succeeded  to  said  business,  and  from  time  to  time  advanced 
money  to  said  defendant  and  received  payments  from  him  up  to 
August,,  1904,  when  its  books  showed  a  balance  in  its  favor  of 
$6,738.80.  The  plaintiff  claims  that  he  caused  these  moneys  to  be 
advanced  as  and  for  his  contribution  to  the  capital  of  the  copartner- 
ship. The  defendant  claims  that  tlie  money  was  loaned  to  him. 
The  plaintiff  also  claims  that  he  and  said  defendant  each  made 
individual  purchased  of  parcels  of  land  in  the  vicinity  of  said  tract, 
not  on  the  partnersliip  account,  but  in  reality  for  the  purpose  of 
benefiting  the  partnership  property  by  enabling  them  to  control 
the  character  of  the  houses  erected  in  the  neighborhood. 

The  complaint  prayed  for  an  accounting  and  for  a  decree  direct- 
ing the  conveyance  to  the  plaintiff  of  an  undivided  half  of  said 
premises,  which  is  the  relief  granted  by  the  judgment  appealed 
from.  The  defendant  Virginia  L.  Egbert  admits  that  she  is  a  trustee 
for  tlie  true  owner,  so  we  need  have  no  difficulty  on  that  head,  but 
may  consider  the  case  as  though  the  title  stood  in  the  name  of  the 
defendant  George  W.  Egbert,  and  any  reference  made  herein  to 
the  defendant  will  be  understood  to  refer  to  him.  The  agreements 
between  the  plaintiff  and  the  defendant,  whatever  they  were,  were 
not  in  writing,  and  the  defendant  invokes  the  Statute  of  Frauds. 
It  is  unnecessary  now  to  discuss  the  proposition  that  a  partnership 
for  the  purpose  of  dealing  in  real  estate  may  be  created  by  an 
oral  agreement  {Chester  v.  Dicker sariy  54  N.  T.  1 ;  Traphagen 
V.  Burt^  67  id.  30  ;  Fairchild  v.  Fairchild,  64  id.  471 ;  King  v. 
Barnes^  109  id.  267 ;  Bailey  v.  Weed,  36  App.  Div.  611 ;  Burh- 
ardt  V.  Walsh,  49  id.  634);  but  a  partnership  agreement  not 
within  the  Statute  of  Frauds,  because  by  it.  no  estate  or  interest  in 
lands  is  created,  granted  or  assigned,  must  not  be  confused  with 
such  an  agreement  which  does  involve  the  creation,  granting  or 
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assigning  of  such  an  estate  or  interest.  The  individual  partners 
do  not  own  an  estate  in  the  partnership  real  property ;  irrespective 
of  where  the  title  happens  to  l^e,  such  property,  until  the  needs,  of 
the  copartnership  are  satisfied,  is  treated  as  personal  property.  An 
agreement  to  form  a  copartnership  to  deal  in  lands  does  not,  there- 
fore, involve  any  element  violative  of  the  Statute  of  Frauds ;  but 
if  such  agreement  also  provides  for  a  conveyance  of  real  property 
from  one  partner  to  another  or  to  the  copartnership,  it  then  pro- 
vides for  the  creation  of  an  estate  or  interest  in  lands  and  comes 
directly  within  the  Statute  of  Frauds.  The  ground  upon  which 
partnership  agreements  to  deal  in. land  have  been  sustained,  as  well 
Eis  the  plain  words  of  the  statute,  requires  the  conclusion  that  the 
mere  fact  that  an  agreement  happens  to  provide  for  a  copartnership 
will  not  save  it  from  tlie  Statute  of  Frauds  if  it  also  attempts  to 
create,  grant  or  assign  an  estate  or  interest  in  lands.  The  judg- 
ment appealed  from  does  not  adjudge  that  the- premises  in  dispute 
are  partnership  property ;  on  the  contrary,  it  decrees  specific  per- 
formance of  an  agreement  to  convey  land,  and  as  incidental  to  that 
relief  directs  an  accounting  to  ascertain  the  contributions  of  eacli. 
Whether  the  agreement  to  convey  an  undivided  half  interest  in  the 
property  to  the  plaintiff  was  a  part  of  the  alleged  copartnership 
agreement  (and  the  two  are  inconsistent),  or  was  subsequent  and 
collateral  thereto,  as.  claimed  by  the  plaintiff,  it  must  bear  the  test 
applicable  to  agreements  for  tlie  sale  of  land,  or  the  judgment  in 
its  present  form  cannot  be  sustained. 

The  plaintiff  claims  that  there  has  been  such  part  performance 
by  him  as  will  enable  equity  to  decree  specific  performance  under 
the  head  of  fraud.  After  carefully  examining  all  of  the  cases  cited 
by  the  respondent,  and  many  others,  I  am  unable  to  find  any 
ground  supported  by  authority  for  the  exercise  of  such  jurisdiction 
in  this  case.  In  the  case  of  Traphagen  v.  Burt  {supra)  one  part- 
ner without  the  knowledge  of  the  other,  and  in  violation  of  his 
agreement,  took  title  in  his  own  name ;  subsequently  the  parties 
adjusted  their  differences  by  an  agreement  which  the  judgnient 
carried  out.  In  addition  to  the  fact  that  the  court  found  in  that 
case  that  the  plaintiff  had  been  induced  to  put  himself  in  a  situation 
whicli  would  have  enabled  the  defendant  to  perpetrate  a  fraud  on 
him  if  the  agreement  was  not  carried  out,  there  was  also  a  clear 
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case  of  resulting  trust.  The  case  of  Sanger  v.  French  (1.57  N.  Y. 
213)  did  not  deal  at  all  with  au  agreement  to  convey  land.  In  none 
of  the  other  cases  cited  by  the  respondent  was  the  question  of  the 
specific  performance  of  an  oral  agreement  to  convey  land  involved. 
The  principles  applicable  to  such  a  case  were  stated  by  Judge  Earl 
in  MilUr  v.  BaU  (64  N.  T.  286)  and  Wheder  v.  Beynolds  (66  id. 
227),  to  wit :  That  equity  grants  relief  under  the  head  of  fraud,  and 
that  the  acts  of  part  performance  should  be  so  clear,  certain  and 
definite  in  their  object  and  design  as  to  refer  exclusively  to  a  com- 
plete and  perfect  agreement  of  which  they  are  a  part  execution. 

The  purchase  of  the  neighboring  property  by  the  plaintiff  indi- 
vidually was  in  no  sense  an  act  of  part  performance ;  it  was  an  inde- 
pendent transaction.    The  court  found  that  the  plaintiff  took  charge 
of  the  premises  and  performed  work,  labor  and  services  in  the  care, 
management  and  improvement  thereof ;  but  for  the  services,  ren- 
dered and  money  expended  at  the  request  of  the  defendant  he  has  a 
perfect  remedy  at  law.     Manifestly  the  plaintiff  did  not  have  pos- 
session of  the  property,  because  the  defendant  sold  lots,  borrowed 
money  on  mortgage  and  built  houses  on  the  property,  apparently 
with  little  reference  to  the  plaintiff.     While  the  parties  appear  to 
liave  treated  the  plaintiff  and  the  Manor  Realty  Company  ^  iden- 
tical, upon  the  present  state  of  tlie  proof  said  company  could 
maintain  an  action  against  the  defendant  to  recover  the  balance  m 
its  favor  as  shown  by  its  books ;  but  even  if  these  advances  are 
treated  as  part  payments  made  by  the  plaintiff,  he  is  in  no  better 
position,  because  it  is  settled  that  a  payment  of  the  consideration 
even  in  full  is  not  of  itself  sufficient  to  justify  a  court  of  equity  in 
decreeing  specific  performance  {Cooley  v.  Lohdelly  153  N.  Y.  596); 
nor  is  the  rendition  of  services.     {Rv^seU  v.  BriggSy  165  id.  500.) 
In  liyan  v.  J)ox  (34  N.  Y.  307)  the  plaintiffs  expressly  agreed  not  to 
find  any  one  but  the  defendant  to  bid  in  the  premises  for  them; 
tliis  agreement   they  kept,  whereby  the  defendant  obtained  the 
property  for  a  nominal  sum ;  and  of  course  the  plaintiffs  in  part 
performance  of  their  agreement  had  put  themselves  in  a  situation 
from  which  equity  alone  could  relieve  them,  and  but  for  which 
relief  the  defendant  would  have  been  able  to  perpetrate  a  gross 
fraud.     In  Canda  v.  Totten  (157  K  Y.  281)  the  plaintiff  not  only 
had  paid  the  purchase  price,  but  had  made  repairs,'  paid  taxes, 
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insurance  and  interest  on  mortgages  upon  the  premises,  upon  the 
faith  of  tlie  agreement,  and  could  not  recover  for  all  of  said  matters 
in  an  action  at  law.  In  the  case  at  bar  the  plaintiff  has  done  nothing, 
clearly  referable  to  the  contract,  for  which  he  cannot  be  fully  com- 
pensated in  an  action  at  law,  and  the  cases  of  Wheeler  v.  Hey^wlds^ 
Cooley  V.  LohdeU  and  Rv^seU  v.  Brigga  {sujprcb)  are  controlling 
authority  in  support  of  the  proposition  that  iu  such  case  equity 
cannot  relieve  him  from  the  consequences  of  his  failure  to  observe 
the  statute.  If  a  valid  partnership  agreement  was  made,  as  the 
plaintiff  contends,  equity  will  protect  his  rights  under  it,  but  it  can- 
not under  that  head  decree  specific  performance  of  a  void  contract  to 
convey  lands.  The  court  found  that  a  partnership  was  formed,  and 
before  considering  the  relief  to  which  that  finding  may  entitle  the 
plaintiff,  we  must  examine  the  evidence  upon  which  it  is  based, 
having  in  mind  that  the  judgment  is  based  on  an  agreement  incon- 
sistent with  such  relation. 

The  plaintiff  testified :  "  I  talked  with  him  in  regard  to  the 
price  (meaning  the  defendant),  and  with  regard  to  his  becoming 
a  partner  with  me  in  the  purchase  of  that  tract  of  land.  *  *  ♦ 
I  said  1  would  like  to  have  him  purchase  the  tract  with  me,  and  he 
said  he  would  do  so."  With  respect  to  the  subsequent  agreement 
to  Convey  a  half  interest  in  the  property,  he  testified :  "  Q.  And 
after  you  had  established  an  equality  with  him  as  to  contributions, 
•what  did  he  say  he  would  do,  or  see  done?  A.  He  would  convey 
to  me,  or  have  conveyed  to  me,  a  half  interest  in  the  property." 
In  order  to  determine  whether  a  partnership  existed,  it  is  quite 
essential  to  know  the  terms  of  the  agreement,  and  yet  all  the  defend- 
ant agreed  to  do,  according  to  the  plaintiff,  was  to  purchase  the 
tract  with  him  and  to  convey  a  half  interest  in  the  property  when 
he  had  established  an  equality  as  to  contributions.  The  learned 
counsel  for  the  plaintiff  says  in  Iiis  brief  that  the  plaintiff  testified 
to  the  "conclusion  of  fact"  that  a  copartnership  was  formed,  and 
would  have  testified  to  the  terms  of  the  agreement  if  asked ;  but 
calling  men  partners  does  not  make  them  such,  and  I  have  scanned 
the  record  in  vain  to  find  that  the  plaintiff  testified  to  any  such  con« 
elusion.  The  only  suggestion  of  a  partnership  is  the  statement  of 
the  plaintiff  that  he  talked  with  the  defendant  about  becoming  a 
partner,  but  this  is  followed  by  a  statement  of  a  specific  agreement 
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tending  to  indicate  an  understanding  that  the  parties  were  to  be 
tenants  in  common.  I  do  not  go  so  far  as  to  saj  that  there  is  no 
evidence  whatever  to  sustain  a  finding  of  a  partnership,  bat  in  view 
of  the  meager  evidence  on  this  point,  and  of  tlie  fact  that  the 
judgment  rendered  is  inconsistent  with  a  partnership,  and  of  the 
further  fact  tliat  we  sit  as  a  court  of  review,  I  think  it  better  to 
grant  a  new  trial  than  to  attempt  a  modification  of  the  judgment 

Jenks,  Hookeb  and  Gatnob,  JJ.,  concurred. 

Interlocutory  judgment  reversed  and  new  trial  granted,  costs  to 
abide  the  final  award  of  costs. 


"William  Stitkmdokf,  Respondent,  v.  Fbanklin  E.  Saunders, 
Appellant,  Impleaded  with  Thomas  C.  Snedekeb  and  William 
B.  Snedekeb,  Bespondents. 

Second  Department,  March  8, 1907. 

Oontract — Statute  of  Frauds  ~  when  consideration  expressed  In  writtsn 
instrument  cannot  be  varied  by  paroL 

The  rule  that  the  consideration  of  an  executory  agreement  is  always  open  to 
explanation  by  parol  evidence  must  be  takeu  in  connection  with  the  equally 
familiar  rule  that  a  written  contract  complete  in  itself  is  deemed  to  haye  been 
intended  by  the  parties  to  be  the  sole  repository  of  their  stipulations. 

Although  a  written  instrument  may  be  attacked  by  parol  evidence  showing  a 
want  of  consideration  or  a  condition  of  delivery  preventing  it  from  taking 
effect,  it  is  a  different  matter  when  it  is  sought  to  vary  the  written  stipulations 
of  an  enforcible  contract,  and  because  a  party  may  show  lack  of  consideration 
it  does  not  follow  that  he  will  be  permitted  to  show  that  the  consideration  was 
less  than  that  stated  in  the  written  contract. 

Whenever  a  recital  of  a  consideration  in  au  instrument  is  merely  evidence  of  a 
fact,  it  is  subject  to  explanation,  but  when  it  is  a  substantive  part  of  the  con- 
tract embraced  within  the  covenant  it  cannot  be  contradicted. 

Thus,  where  the  defendant  guaranteed  In  writing  the  collection  of  a  chattel  moxt- 
gage  held  by  the  plaintiff  conditioned  upon  the  payment  of  $4^500,  the  defend* 
ant  when  sued  upon  his  guaranty  is  not  entitled  to  show  by  parol  that  at  the 
time  of  giving  the  mortgage  the  sum  stated  was  not  owing  to  the  plaintiff. 

Cases  collated  and  discussed. 
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Appeal  by  the  defendant,  Franklin  E.  Saundere,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff  and  the  defend- 
ants Snedeker,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  13th  day  of  June,  1905,  upon  the  verdict  of  a  jury^ 
rendered  by  direction  of  the  court  after  a  trial  at  the  Kings  County 
Trial  Terra,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  15th  day  of  June,  1905,  denying  the  appellant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Z.  T.  Fetzer^  for  the  appellant. 

L  S.  Zambert  and  WiUiam  H.  Oood^  for  the  respondents. 

MiLLEB,  J. : 

The  plaintiff  was  the  holder  of  a  chattel  mortgage  conditioned 
for  the  payment  of  the  sum  of  $4,500,  which  the  mortgage  recited 
was  the  sum  in  which  the  mortgagors  were  then  indebted  to  the 
plaintiff.  In  consideration  of  the  satisfaction  of  said  mortgage  the 
testator  of  the  defendant  Saunders  gave  the  plaintiff  the  written 
guaranty  sued  upon,  in  which  he  guaranteed  the  payment  of  the 
indebtedness  then  owing  the  plaintiff  by  the  said  mortgagors,  which 
it  was  agreed  should  not  exceed  the  sum  of  $3,000.  The  plaintiff 
claimed  upon  the  trial  that  said  mortgage  indebtedness  of  $4,500 
had  been  reduced  to  the  sum  of  $2,499.86,  which,  with  interest, 
was  the  amount  recovered,  and  he  sought  to  establish  the  amount 
dne  by  proving  an  account  stated.  The  testimony  respecting  the 
alleged  settlement  of  the  accounts  was  disputed.  At  the  close  of 
the  evidence  the  defendant  moved  to  dismiss  the  complaint  upon 
the  merits.  This  motion  was  denied.  The  plaintiff  then  moved  for 
a  direction  of  a  verdict,  and  after  some  discussion  this  motion  was 
granted.  The  defendant  did  not  request  the  submission  of  the  case 
to  the  jury,  and  cannot  now  claim  that  that  course  should  have  been 
folio  <yed.    {DiUmh  v.  CocJccroft,  90  N.  Y.  649.) 

The  defendant  sought  to  show  that  at  the  time  of  giving  the 
chattel  mortgage  the  mortgagors  did  not  owe  the  plaintiff  as  much 
as  $4,500,  and  the  exception  to  the  exclusion  of  this  evidence  pre- 
sents the  only  question  for  consideration  on  this  appeal.  The 
appellant's  argument  is  based  upon  the  familiar  rule  that  the  con- 
sideration of  an  executory  agreement  is  always  open  to  explanation. 
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That  role  mast  always  be  considered  in  connection  with  the  equally 
familiar  rnle  that  a  written  contract,  complete  in  iteelf,  is  deemed 
to  have  been  intended  by  the  parties  to  be  the  sole  repository  of 
their  stipulations.  The  consideration  of  the  mortgage  was  the 
actaal  indebtedness ;  the  agreement  as  expressed  in  writing  by  the 
parties  was  that  in  default  of  the  payment  of  the  sum  of  $4,500  by 
the  mortgagors,  the  plaintiff  should  have  the  right  to  take  the 
mortgaged  property.  Is  it  possible  in  such  case  to  substitute  a 
different  covenant  for  the  one  expressed  in  the  writing  under  the 
guise  of  inquiring  into  the  consideration  !  It  must  seem  a  work  of 
supererogation  to  analyze  authorities  upon  this  question  seventy 
years  after  Judge  Cowen  expressed  surprise  upon  finding  the  ques- 
tion so  far  open  (see  M^Crea  v.  Pv/rmort^  16  Wend.  460,  465),  but 
so  many  refinements  have  been  indulged  in  on  the  subject  that  a 
loose  application  of  the  points  actually  decided  in  some  cases  may 
seem  to  justify  the  appellant's  contention ;  hence  I  have  deemed  it 
proper  to  show  that  adherence  to  the  rule  in  this  case  is  required 
by  authority. 

In  De  Mott  v.  Benson  (4  Edw.  Oh.  297)  and  Gardner  v.  Win- 
terson  (17  App.  Div.  630)  it  seems  to  have  been  assumed  that  the 
debt  secured  by  the  mortgage  could  be  shown  to  have  been  less 
than  the  amount  stated  in  the  writing. 

In  addition  to  De  Mott  v.  Benson  (supra)  the  appellant  cites 
Truscott  V.  King  (6  K  T.  147) ;  CJiester  v.  Bank  of  Kingston  (16 
id.  336) ;  McKinster  v.  Bahcock  (26  id.  378) ;  Tormgs  v.  WUwn 
(27  id.  351) ;  Barker  v.  Bradley  {i:^  id.  316) ;  Helhard  v.  Haughian 
(70  id.  54) ;  Baird  v.  Baird  (145  id.  659) ;  EmmeU  v.  Penoyer  (76 
Hun,  551 ;  151  N.  Y.  564).  In  TruscoU  v.  King  and  McKinster  v. 
Bahcock  {supra)  the  court  dealt  with  the  validity  of  a  lien  created 
by  judgment  and  chattel  mortgage  respectively  when  attacked  by 
other  lienors.  One  of  the  opinions  reported*  in  Youngs  v.  Wilson 
(supra)  contains  the  following  expression :  '^  The  real  consideration 
of  mortgages  or  deeds  may  be  shown  by  parol  though  different 
from  that  expressed  in  the  instrument."  That  case,  however,  simply 
dealt  with  the  validity  of  a  mortgage  conditioned  to  secure  liabilities, 
the  amount  of  which  was  not  expressed.  Barker  v.  BradUy 
(supra)  dealt  with  a  case  in  wliich  the  writing  was  given  in  part 
performance  of  a  verbal  agreement,  and  of  course  it  was  held  com- 
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petent  to  prove  the  verbal  agreement.  Hebhard  v.  Ilaughian 
{supra)  was  an  action  brought  to  recover  the  purchase  price  agreed 
to  be  paid  on  the  transfer  of  certain  letters  patent,  and  it  was  held 
that  the  consideration  clause  of  the  deed  was  open  to  explanation 
and  variance  by  parol  proof.  For  earlier  cases  illustrating  the 
application  of  tlie  same  principle,  see  Adams  v.  Hull  (2  Den. 
306);  Wheeler  v.  BiUings  (38  N.  Y.  263).  In  Baird  v.  Baird 
(stipra)  the  court  applied  the  rule  that  it  was  competent  to  show 
the  condition  upon  which  the  instrument  was  delivered,  and 
that  the  receipt  of  such  evidence  did  not  operate  to  vary  the 
terms  of  the  instrument,  but  merely  to  show  the  purpose  for 
which  it  was  delivered  and  the  circumstances  under  which  it 
could  have  effect.  That  case  was  decided  upon  the  same  rule 
that  controlled  the  decision  in  Chierson  v.  Mason  (60  N.  T. 
394) ;  Davis  v.  Bechstein  (69  id.  440)  and  Higgins  v.  Ridgway 
(153  id.  130)  and  cases  cited,  and  is  analogous  to  the  case  of  Chester 
y.  Bank  of  Kingston  {supra\  which  applied  the  familiar  rule  per- 
mitting proof  that  an  instrument  in  terms  absolute  was  delivered 
only  as  security.  Emmett  v.  Penoyer  {supra)  was  decided  upon  the 
point  that  the  writing  was  not  complete  and  that  the  parol  proof 
objected  to  simply  supplied  the  incomplete  term.  The  Court  of 
Appeals  differed  from  the  General  Term  in  that  case  only  upon  the 
construction  of  the  writing  and  agreed  that,  assuming  the  writing 
to  have  been  complete,  the  lower  court  was  correct  in  its  application 
of  the  principle  that  the  written  engagement  of  the  parties  could 
not  be  changed  by  parol  proof.  Chapin  v.  Dohson  (78  N.  Y.  74) 
and  Van  Brv/nt  v.  Day  (81  id.  251)  illustrate  the  application  of  the 
rule  that  agreements  collateral  to  and  independent  of  the  written 
agreement  may  be  shown  by  parol.  The  foregoing  cases  illustrate 
the  situations  in  which  the  general  rule  does  not  apply,  and  upon  a 
superlicial  examination  some  of  them  may  seem  to  be  controlling  in 
tiiis  case ;  because  it  may  seem  that,  if  proper  to  defeat  the  instru- 
ment by  showing  want  of  consideration  or  a  condition  of  delivery 
preventing  its  taking  effect,  it  ought  to  be  permissible  to  defeat  it 
Im  part,  and  that,  if  the  defendant  could  show  in  the  case  at  bar  that 
the  mortgagors  owed  the  plaintiff  nothing,  he  ought  to  Iiave  been 
permitted  to  show  that  they  only  owed  a  part  of-  the  sum  stated ; 
bat  showing  that  there  is  no  contract  at  all  is  a  different  thing  from 
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varying  the  stipulations  of  an  enforcible  contract,  and  while  tbat 
distinction  may  seem  rather  refined,  it  exists,  and  is  made  plain  bj 
Judge  Vann  in  Thoma8  v.  Scutt  (127  N.  T.  133).  That  case  is 
ample  authority  for  the  support  of  the  judgment  in  the  case  at  twr, 
because,  while  the  facts  are  not  the  same,  precisely  the  same  prin- 
ciple is  involved.  In  that  case  the  attempt  was  to  show  that  an 
absolute  bill  of  sale  was  intended  only  as  security,  and  according  to 
the  general  rule  this  could  have  been  shown,  but  the  court  held  that 
by  the  express  terms  of  the  contract  it  appeared  that  the  parties 
had  agreed  to  an  absolute  sale  and. to  the  application  of  the  proceeds 
of  the  sale  and  that,  therefore,  such  express  stipulations  were  not 
subject  to  variance  by  parol  proof.  The  case  of  M^Crea  v.  JPur- 
mo7*t  {supra)  distinguished  a  receipt  from  a  release,  and  held  that 
the  consideration  clause  recited  in  a  deed  was  merely  a  receipt,  «.  e^ 
the  evidence  of  a  fact,  and  could  be  contradicted,  and  it  was  pointed 
out  that  a  release  could  not  be  contradicted  because  it  extinguished 
the  debt  and  was  not  merely  the  evidence  of  such  extinguishment. 
Applying  that  logic,  whenever  a  recital  of  consideration  in  an 
instrument  is  merely  the  evidence  of  a  fact  it  is  subject  to  explana- 
tion, but  when  it  is  a  substantive  part  of  the  contract,  embraced 
within  the  covenant  of  one  of  the  parties,  it  cannot  be  chos 
contradicted. 

The  following  cases  are  in  point  only  as  showing  the  general 
application  of  the  rule  that  the  covenants  of  parties  as  expressed  in 
their  written  contracts  cannot  be  altered  by  parol  proof:  Van 
BokkeUn  v.  Taylor  (62  N.  Y.  105) ;  Wilson  v.  Deen  (74  id.  531) ; 
Eighmie  v.  Taylor  (98  id.  288);  Corse  v.  Peck  (102  id.  513); 
EngelJwm  v.  Reitlinger  (122  id.  76);  House  v.  Walch  (144  id. 
418) ;  Mead  v.  Dunlevie  (174  id.  108). 

In  Ferris  v.  ITard  (135  N.  Y.  354, 363)  it  was  held  proper  to 
show  the  real  purpose  of  a  mortgage,  but  Judge  Peckham  was  care> 
ful  to  point  out  that  the  evidence  in  that  case  did  not  change  the 
liability  of  the  party  signing  the  mortgage.  In  Patchin  v.  Pierce 
(12  Wend.  61)  it  was  held,  Nelson,  J.,  writing  for  the  court,  that 
parol  proof  was  not  admissible  to  vary  the  sum  specified  in  the  con- 
dition of  the  mortgage  or  to  show  that  it  exceeded  the  amount  justly 
due  the  mortgagee.  While  that  case  was  decided  upon  the  authority 
of  earlier  cases,  some  of  which  were  subsequently  overruled,  I  do 
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not  find  that  it  has  been  questioned  as  an  authority  upon  the  propo- 
sition decided  bj  it.  In  Coon  v.  Knap  (8  N.  Y.  402)  it  was  held 
that  the  rule  permitting  a  receipt  to  be  explained  by  parol  had  no 
application  where  the  receipt  was  a  contract  between  die  parties. 
In  Kenney  v.  Aitken  (9  Daly,  500)  it  was  held  that  a  recital  in  a 
deed  of  trust  of  the  indebtedness  which  it  was  given  to  secure  could 
not  be  contradicted  by  parol  proof.  That  case  was  decided  upon 
the  authority  of  Cocks  v.  Barker  (49  N.  T.  107),  which  held  that 
tha  recital  in  a  bond  of  the  consideration  for  which  it  was  given 
was  a  substantive  part  of  the  agreement  and  not  open  to  explana- 
tion or  variance  by  parol.  It  is  difficult,  if  not  impossible,  to  dis- 
tinguish those  two  cases  from  the  case  at  bar.  In  Gerard  v.  Cow- 
perthwait  (2  Misc.  Rep.  871)  it  was  held  that  it  was  not  competent 
to  show  by  parol  proof  any  conditions  except  those  stated  in  the 
bond  upon  which  the  action  was  brought  under  the  guise  of  inquir- 
ing into  the  consideration  of  the  instrument.  The  opinion  in  that 
case  contains  an  exhaustive  review  of  the  authorities,  and  its  rea- 
soning applies  with  full  force  to  the  case  at  bar.  It  was  affirmed 
without  opinion  (143  N.  T.  637).  In  Biley  v.  Riley  (83  Hun,  398) 
Mr.  Justice  Bradley  discussed  the  precise  question  applicable  here, 
and  what  he  said  can  be  adopted  as  decisive  of  this  case.  It  was 
there  held  that  it  was  not  competent  under  the  rule  permitting 
inquiry  into  the  consideration  clause  of  an  instrument  to  enlarge 
the  covenant  of  the  party  against  whom  the  evidence  was  oflEered. 
Of  course  the  converse  of  the  proposition  must  be  equally  true  that 
by  like  means  the  covenant  of  the  party  in  whose  favor  the  evi- 
dence was  ofEered  could  not  be  cut  down.  In  Marsh  v.  McNair 
(99  N.  Y.  174)  it  was  held  that  the  rule  permitting  proof  that  a 
conveyance  absolute  in  terms  was  intended  as  security  only  had  no 
application  to  an  instrument  containing  covenants,  and  that  in  such 
case  the  admission  of  the  evidence  had  the  effect  of  changing  the 
agreement  of  the  parties  as  expressed  in  the  instrument. 

While  it  does  not  clearly  appear,  I  imagine  the  defendant  in  the 
case  at  bar  wanted  to  show  that  the  sirm  stated  in  the  contract  was 
an  arbitrary  sum,  intended  to  cover  the  actual  indebtedness,  which 
had  not  then  been  computed,  but  the  mortgage  is  a  complete  instru- 
ment, and  unless  the  writing  be  treated  merely  as  evidence  of  the 
contract  and  not  as  the  contract  itself,  the  general  rule  should  be 
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adhered  to,  and  I  think  there  is  less  danger  of  being  over-refined  in 
adhering  to  the  mie  than  in  attempting  to  create  exceptions  to  it 
The  judgment  and  order  should  be  affirmed,  with  costs. 

HiRSCHBEKo,  P.  J.,  Jenk8,  Hookeb  and  Gaynob,  J  J.,  concnrred. 

Jndgment  and  order  affirmed,  with  costs. 


Augustus  H.   Grotb,  Appellant,  v.  The  City  of   New  York, 

Kespondent. 

Second  Department,  March  1,  1907. 

Sminent  domain  —  xnuiiicipal  corpoxations  —  taking  lands  f6r  park  pur- 
poses in  city  of  New  Tork  —  interest  on  award  —  when  recovery 
barred. 

Although  section  4  of  chapter  522  of  the  Laws  of  1884  allows  the  owner  of  lands 
taken  by  the  city  of  New  Tork  to  recoTer  by  action  the  award  'with  lawful 
interest "  after  default  in  payment  thereof,  such  interest  is  not  a  part  of  the 
award  but  is  in  the  nature  of  damages  for  default  in  payment  and  can  only  be 
recovered  in  an  action  for  an  award. 

Hence,  when  the  award  has  been  paid  and  the  owner  has  given  a  receipt  for  full 
payment,  no  subsequent  action  lies  to  recover  interest  although  the  owner 
reserved  the  right  to  claims  for  interest  on  the  award. 

Appeal  by  the  plaintiff,  Augustus  BT:  Grote,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  25th  day  of  August, 
1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Kings  County  Trial  Term,  a  jury  having  been  waived,  dismissing 
the  complaint. 

Maphael  Link^  for  the  appellant. 

Ja/ines  D.  Bell  [Jerome  W.  Coombs  and  William  B.  EUUon 
with  him  on  the  brief],  for  tlie  respondent. 

Jbnks,  J. : 

The  action  is  to  recover  interest  on  an  award  for  the  taking  of 
lands  for  public  park  purposes  by  tlie  city  of  New  York  under  chap- 
ter 522  of  the  Laws  of  1884.     The  awards  were  confirmed  on  Decem- 
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ber  12, 1888,  whereupon  title  was  vested  in  the  defendant.  On  March 
2, 1891,  demand  was  made  upon  tlie  comptroller  for  payment.  The 
award  had  been  made  to  the  "  Estate  of  F.  Grote."  In  June,  1897, 
the  plaintiff  began  a  proceeding  in  the  Appellate  Division  to  have 
it  determined  that  he  was  entitled  to  the  award.  The  report  of  the 
referee  in  sucli  proceedings  that  Mayhoff  as  assignee  of  the  plaintiff 
is  entitled  to  the  award  was  confirmed  in  January,  1903.  Accord- 
ingly the  award  was  paid  to  Mayhoff  on  February  10,  1903,  with- 
out interest.  In  March,  1903,  Mayhoff  reassigned  to  plaintiff  all  his 
remaining  right,  title  and  interest  in  and  to  the  award  and  to  all  claims 
for  interest  thereon,  and  in  January,  1904,  after  refusal  of  payment 
of  his  claim  the  plaintiff  began  this  action.  Section  4  of  the  stat- 
ute regulating  the  acquisition  of  the  lands  (Laws  of  1884,  chap.  522) 
provided  that  "the. said  mayor,  aldermen  and  commonalty  shall, 
within  four  calendar  months  after  the  confirmation  of  the  said 
report,  pay  to  the  parties  entitled  thereto  the  respective  sum  or  sums 
so  estimated  and  reported  in  their  favor  respectively,  and  in  default 
thereof  said  persons  or  parties  respectively,  his,  her,  or  their  respec- 
tive heirs,  executors,  administrators,  successors  or  assigns,  may  sue 
for  and  recover  the  same  with  lawful  interest  from  and  after 
demand  thereof,  and  the  costs  of  suit." 

Such  interest  is  not  a  part  of  the  award  but  in  the  nature  of  dam- 
ages for  default  in  payment.  {Gutter  v.  Mayor ^  etc,,  of  N,  Y.,  92 
N.  Y.  166;  Devlin  v.  Mayor,  etc.,  of  N,  T.,  131  id.  125 ;  Matter 
of  City  of  N&w  Torh  [Montgo^nery  Sf],  91  App.  Div.  532,  534.) 
In  the  case  last  cited,  writing  for  this  court,  I  said:  "In  Donnelly 
V.  City  of  Brooklyn  (121  N.  Y.  9)  the  court  say :  *  As  stated  by  the 
learned  counsel  for  the  plaintiff,  *  *  *  the  provisions  of  the 
statutes  (2  E.  S.  364,  §  9;  §  1211,  Code  Civ.  Pro.)  fixing  the  time 
for  the  running  of  interest  upon  judgments,  are  simply  declarations 
of  the  rule  at  common  law  that  damages  are  recoverable  as  an  indem- 
nity for  a  non-payment  of  liquidated  pecuniary  demands  at  maturity, 
when  they  should  have  been  paid.  It  was  held  in  Sanders  v.  Z.  S. 
<&  M.  S.  Ji.  Co.  (94  N.  Y.  641)  that  interest  was  recoverable  upon 
such  judgments, /not  by  virtue  of  any  contract  to  pay  interest,  but 
simply  as  damages  because  the  defendant  M^as  in  default  in  the  dis- 
charge of  its  obligation  to  the  plaintiff  and  wrongfully  withheld 
App-  Div.— Vol.  CXVII.        49 
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money  from  him.'  The  same  rule  in  the  same  language  was  laid 
down  in  O'Bi^ii  v.  Young  (95  N.  Y.  428).'  And  in  United  SiaJt^ 
V.  Sherman  (98  U.  S.  665)  the  court  say :  '  It  accrues  only  after 
the  recovery  has  been  had.  Moreover,  whenever  interest  is  allowed 
either  by  statute  or  by  common  law,  except  in  cases  where  there 
has  been  a  contract  to  pay  interest^  it  is  allowed  for  delay  or  default 
of  the  debtor.' "  The  acceptance  of  the  award  is  a  bar  to  an  action 
for  the  damages.  {Cutter  v.  Mayor ^  eto.^  of  N.  T".,  9upra^  In 
that  case  the  court,  per  Danforth,  J.,  say :  "  By  the  terms  of  tliia 
section*  damages  awarded  are  directed  to  be  paid  by  the  corporation 
within  four  months  after  confirmation  of  the  report  of  the  commis- 
sionei's,  *  and  in  case  of  neglect  or  default '  in  so  doing,  leave  is  given 
to  tlie  party  entitled  thereto  ^  to  sue  for  and  recover  the  same  wifli 
lawful  interest  from  and  after  the  said  application  therefor,  and  the 
costs  of  the  suit.'  No  other  provision  is  made  for  the  accruing  or 
running  of  interest,  and  it  was  in  no  sense  incident  to  or  part  of  the 
original  award.  It  is  given  as  damages  for  non-payment  or  detention 
of  the  money  awarded,  and  does  not  constitute  a  debt  capable  of  a 
distinct  claim.  {Dixmi  v.  Parkes^  1  Esp.  110 ;  Churcher  v.  Strin^ry 
2  B.  &  Ad.  777.)  It  could  only  be  recovered  with  the  principal  by 
action.  Acceptance,  therefore,  of  the  sum  awarded  in  full  payment 
of  the  principal  prevents  an  action  for  those  damages."  (See  Jlat- 
ter  of  Ilodgman,  140  N.  Y.  421,  428 ;  Southern  Central  B.  R. 
Co.  V.  Town  of  Moravia^  61  Barb.  180.) 

The  Trial  Term  found :  "  Eleventh.  I  do  further  find  and 
decide  that  thereafter,  on  February  10,  1903,  at  the  time  of  the 
payment  and  receipt  of  the  said  principal  sum  of  $12,430.75,  it  was 
understood  and  agreed  between  the  defendant  herein  and  the  said 
Bernard  MayhofiE,  plaintiflf's  assignee,  that  all  claims  for  interest  upon 
the  same  should  be  reserved  to  bo  determined  in  a  subsequent  action 
to  be  brought  therefor,  and  that  at  the  time  of  such  payment,  in 
pursuance  of  said  agreement,  the  defendant  inserted  in  the  form  of 
its  receipt  the  following :  '  Reserving  any  and  all  claims  for  interest 
on  the  above  awards,'  whereupon  the  said  awards  were  paid  to  and 
received  and  accepted  by  the  said  Mayhoff."  The  evidence  is  that 
upon  payment  of  the  award  when  the  clerk  in  the  comptroller's 

*See  R.  L.  1813,  cLap.  86,  §  183.—  [Rep. 
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office   presented   a  receipt    in   full   payment,   plaintiffs    attorney 
objected,  and  that  Mr.  Hoag,  head  of  the  department,  was  sent  for, 
and  he  or  the  clerk  telephoned  to  the  corporation  counsel's  office,  and 
they,  {,  e,y  Mr.  Hoag  or  the  clerk  and  the  plaintiflF,  agreed  to  add  to 
the  receipt:   "Reserving  any  and  all  claims  for  interest  on  the 
above  awards."     But  in  Cutter  v.  Mayor,  etc,  of  N.  T.  {8upra\  it 
was  held  that  there  was  no  contract  liability  of  the  defendant  for 
interest  when  the  settlement  was  made,  i.  e.^  when  the  award  wiis 
paid ;  that  there  could  not  be  debt  for  such  interest  until  judgment, 
and  that  then  it  would  become  due  because  allowed  as  damages.    (See, 
too,  Riley  v.  Maxwell,  4  Blatchf.  237.)    The  point  is  that  acceptance 
of  the  principal  sum  "  prevents  an  action  for  those  damages."    {Cut- 
ter v.  Mayor,  etc.,  of  N.  Y.  supra;   Da/i)ia  v.  Harrington,  160 
Mass.  278.)     The  court  further  say  in  Cutter* s  Case  {axipra) :  "  If 
the  plaintiff  meant  to  have  demanded  the  interest,  she  ought  not  to 
have  received  the  principal.     In  the  face  of  that  fact,  protest  against 
the  refusal  of  the  defendant  to  pay  interest  is  of  no  importance." 
And  also :  "  But  having  settled  withont  action,  and  actually  accepted 
the  money  in  full  payment  of  the  principal,  the  interest  cannot,  by 
any  disclaimer  or  protest  on  the  part  of  the  plaintiffs'  testator  be 
made  tlie  subject  of  a  distinct  claim  ;  nor  could  she,  by  any  avowed 
reservation,  create  a  right  which  had  no  existence."     In  Middaugh 
V.  Elinira  (23  Ilun,  79)  the  plaintiff  presented  an  order  on  the  city 
treasurer  who  told  the  plaintiff  he  could  not  pay  interest ;  that  it  was 
the  custom,  however,  to  make  out  bills  for'  overdue  interest  which, 
if  authorized  by  the  common  council,  he  could  pay ;  the  plaintiff  said 
if  he  did  not  release  his  claim  he  would  accept  the  face  sum  of  the 
order,  otherwise  he  would  not^  and  that  they  would  go  to  the  city 
attorney.     The  court  held  that  the  plaintiff  having  received  the 
principal  sum  was  foreclosed  from  his  action  for  interest.     In  Fleet- 
wood V.  City  of  Nexo  York  (2  Sandf.  475,  cited  in  Cutter  v.  Mayor, 
etc.,  of  J^,  y.,  *wj?ra)  P^^^V  case  (considered  in  the  same  ephi ion) 
was  distinguished  from  Fleetwood'* %  in  that  previous  to  payment  the 
corporation  counsel,  with  the  assent  of  the  street  commissioner, 
promised  that  Post's  rights  under  petition  should  be  reserved.     The 
court,  after  considering  the  effect  of  the  assent  to  Post's  being  entitled 
to  recover  his  money,  say  (p.  481) :  "  The  legal  effect  of  the  payment 
is  not  impaired  by  the  protests  made.     When  a  party  pays  under 
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duress  of  his  goods,  a  protest  may  become  important  as  evidence 
that  the  payment  was  the  effect  of  the  duress,  and  Jiot  an  admission 
of  the  right  enforced  by  the  adverse  party.  But  where  there  is  no 
legal  compulsion,  a  party  yielding  to  the  assertion  of  an  advene 
claim,  cannot  detract  from  tlie  force  of  his  concession  by  saying,  I 
object  or  I  protest,  at  the  same  time  that  he  actually  pays  the  claim. 
The  payment  nullifies  the  protest  as  effectually  as  it  obviates  the 
previous  denial  and  contestion  of  the  claim."  In  Moore  v.  FuUer 
(47  N.  C.  [2  Jones  Law]  205),  the  parties  argued  that  the 'principal 
of  a  bond  should  be  paid  and  the  question  of  interest  should  be 
referred  to  arbitration.  The  arbitrator  awarded  interest.  Upon 
refusal  of  payment  suit  was  brought,  but  the  court  decided  tliat 
the  plaintiff  had  no  cause  of  action  as  on  the  bond,  saying :  "  A  jury 
gives  the  interest  in  an  action  on  a  bond,  by  the  way  of  damages,  for 
the  detention  of  the  principal ;  that  being  gone,  everything  founded 
on  it,  must  go  with  it.  {Dixon  v.  ParkeSy  1  Esp.  Eep.  111.)  That 
was  an  action  on  a  respondentia  bond.  The  bond  was  payable 
twenty-one  days  after  the  arrival  of  the  vessel  at  Canton,  but 
if  not  then  paid,  there  was  reserved  an  increase  of  interest.  The 
ship  arrived  at  Canton,  but  the  bond  was  not  paid  for  three  months 
after  the  expiration  of  the  twenty-one  days,  when  the  principal  and 
interest  up  to  the  twenty-one  days  was  paid,  the  defendant  refusing 
to  pay  the  increased  interest  for  the  three  months,  for  which  the 
action  was  brought.  *  Lord  Kenton  ruled  *  that  the  plaintiff  could 
not  recover.'  '  If  he  had  intended  to  demand  the  increased  interest 
he  ought  not  to  have  received  the  principal.'  The  same  principle 
is  stated  in  the  cases  of  TUlotson  v.  Preston  (3  Johns.  Eep.  229) ; 
Fake  v.  Eddy  (15  Wend.  76),  and  in  8  Blackf.  Rep.  328.!'*  The 
reservation  of  the  right  to  maintain  an  action  for  interest  in  the 
proceeding  to  determine  the  right  to  tlie  award  is  of  no  moment^ 
for  it  appears  that  the  right  of  the  referee  to  pass  on  such  question 
was  expressly  stricken  out  of  the  original  order  by  the  Appellate 
Division,  hence  the  matter  could  not  be  litigated  in  that  proceeding. 
Even  if  the  question  was  properly  before  the  court  tliere  could 
have  been  no  recovery ^of  such  interest  after  the  receipt  of  the 
award.     {Davis  v.  Harrington^  supra,)     I  may  say  further  Uiat 

*Compa7^  V.  Ewing, — [Rep. 
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there  is  no  proof  of  any  authority  in  the  clerk  in  the  comptroller's 
office  or  in  Mr.  Iloag  which  conld  in  any  event  bind  the  defendant. 
I  recommend  affirmance  of  the  judgment,  with  costs. 

HiRSOHBERG,     P.     J.,     WoODWARD,    IIoOKER     and    MiLLER,     JJ., 

concurred. 

Judgment  affirmed,  with  costs. 


Bernard  Gravey,  Respondent,  v.  The  City  of  New  York, 

Appellant. 

Second  Department,  March  1,  1007. 

KegrlifiT^xiee  —  municipal   corporations  —  when   eity  liable  for  damages 

caused  by  sewers. 

When  the  destruction  or  dilapidation  of  a  sewer  is  the  result  of  ordinary  use 
which  ought  to  have  been  anticipated  and  could  have  been  guarded  against  by 
occasional  examination  and  cleansing,  the  omission  to  make  the  examination 
and  keep  the  sewer  clear  is  a  neglect  of  duty  which  renders  the  municipality 
liable  for  injuries  caused  thereby. 

Thus  where  the  sewer  was  constructed  above  ground  and  there  is  evidence  show- 
ing that  the  injuries  to  the  plaintiff's  premises  were  caused  by  a  break  in  the 
sewer  by  reason  of  the  negligence  and  carelessness  of  the  defendant  in 
maintaining  the  sewer,  the  plaintiff  is  entitled  to  recover. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  let  day  of  May, 
1906,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Kings  County  Trial  Term,  a  jury  having  been  waived. 

Jam^8  D.  Bell  and  D,  D.  Whitney^  Jr.  [  William  B.  Allison 
with  them  on  the  brief],  for  the  appellant. 

William  0,  MileSj  for  the  respondent. 

Jekks,  J. : 

The  action  for  negligence  was  tried  at  Trial  Term  without  a  jury. 
The  court  found  that  the  defendant,  a  municipal  corporation,  main- 
tained a  eewer  in  front  of  the  plaintiffs  premises  and  adjacent  to 
them,  and  that  owing  to  the  negligence  and  carelessness  of  the 
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defendant  in  maintaining  the  sewer  and  other  sewers  in  connectioD, 
water  and  sewage  flowed  upon  the  plaintiflPs  premises  to  liis  damage. 
It  seems  that  the  sewer  was  constructed  above  the  ground.  The 
plaintiff  gave  testimony  that  there  was  a  break  in  the  sewer  and 
that  the  flooding  was  in  consequence  tliereof.  In  McCarthy  v. 
City  of  Syrctcuse  (46  N.  T.  194)  the  court,  per  Rapallo,  J.,  say 
(pp.  197  and  198):  "The  mere  absence  of  this  notice  does  not 
necessarily  absolve  the  city  from  tlie  charge  of  negligence.  Its 
duty  to  keep  its  sewers  in  repair,  is  not  performed,  by  waiting  to 
bo  notified  by  citizens  that  they  are  out  of  repair,  and  repairing 
them  only  when  the  attention  of  the  officials  is  called  to  the  damage 
they  have  occajsioned  by  having  become  dilapidated  or  obstructed ; 
but  it  involves  the  exercise  of  a  reasonaWe  degree  of  watchfulness 
in  ascertaining  their  condition,  from  time  to  time,  and  preventing 
them  from  becoming  dilapidated  or  obstructed.  Where  the  obstruc- 
tion or  dilapidation  is  an  ordinary  result'  of  the  use  of  the  sewer, 
which  ought  to  be  anticipated  and  could  be  guarded  against  by 
occasional  examination  and  cleansing,  tlie  omission  to  make  such 
examinations  and  to  keep  the  sewers  clear,  is  a  neglect  of  duty 
which  renders  the  city  liable.  {Barton  v.  The  City  of  Syracuse^ 
37  Barbour,  292 ;  affirmed,  36  N.  Y.  54.)  "  See,  too,  Schumacher 
V.  City  of  Nexo  York  (166  N.  Y.  103),  where  the  court,  per 
Vann,  J.,  say  (p.  107) :  *'  Having  provided  gutters,  culverts  and 
sewers  for  tlie  surface  drainage,  it  was  bound  to  the  use  of  reason- 
able diligence  to  discover  and  remedy  defects  therein.  {Barton  v. 
City  of  Syracuse^  36  N.  Y.  54 ;  McCarthy  v.  City  of  Syracxise^ 
46  N.  Y.  194;  llines  v.  City  of  Lockport,  50  N.  Y.  236; 
Niiiis  V.  Mayory  etc.y  of  Troy^  59  N.  Y.  500 ;  Mayor ^  eic.y  of 
N.  T,  V.  Farze^  3  Hill,  612.)  "  In  the  absence  of  all  testimony  on 
the  part  of  the  city,  I  think  that  the  evidence  suffices  to  support 
the  judgment.  In  Magee  v.  City  of  Brooklyn  (18  App.  Div.  22), 
where  the  sewer  discharged  its  contents  upon  the  lands  of  the 
plaintiffs,  this  court,  per  Cullen,  J.,  said  (p.  24) :  "  The  judgment 
can  also  be  well  supported  on  the  ground  upon  which  it  was  placed 
by  the  court  below,  that  of  negligence.  ^  The  defendant  insists  that 
previous  to  the  time  of  the  occurrence  of  the  overflow  *  *  *  the 
sewer  and  drain  had  proved  adequate  to  carry  away  the  surface 
water  and  sewage.     If  this  be  so,  the  fact  that  ou  this  occasion  the 
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sewer  overflowed  the  plaintitfs'  land  would  tend  to  show  tliat  at 
that  time  the  drain  had  become  in  some  way  defective  or  obstructed. 
We  think  the  rule  res  ipsa  loquitur  applies.  The  defendant  was 
called  upon  to  explain  what  was  the  trouble  or  difficulty  with  the 
sewer  on  this  particular  occasion,  and  that  it  was  not  responsible 
for  that  difficulty.  It  wholly  failed  to  give  any  sufficient  explana- 
tion upon  the  subject."  The  learned  corporation  counsel  relies 
mainly  upon  Jenney  v.  City  of  Brooklyn  (120  N.  Y.  104).  In  that 
case  a  tire  hydrant  had  been  removed  and  in  its  place  a  stream  of 
water  gushed  out.  Upon  this  proof  the  plaintiff  rested,  whereupon 
the  city  proved  recent  construction  of  the  hydrant,  by  the  best 
known  method  in  use,  of  new  and  good  materials,  and  a  work  well 
done.  The  plaintiff  offered  no  rebuttal.  The  court  said  that  the 
evidence  but  permitted  a  guess  that  the  hydrant  had  been  forced 
out  by  the  pressure  of  water  rather  than  by  some  active  power 
above  the  surface,  and  held  that  the  case  was  barren  of  evidence  to 
support  a  finding  of  negligence.  The  learned  counsel  lays  stress 
mpon  the  language  of  the  opinion.  But  in  any  event  this  case  did 
not  present  the  mere  feature  of  flooding  the  plaintiff's  premises  by 
the  sewer,  but  a  break  in  the  sewer  and  a  consequent  flooding. 
I  recommend  affirmance  of  the  judgment,  with  costs. 

Present — Jenks,  IIookeb,  Gaynor  and  Milleb,  J  J. 

Judgment  unanimously  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  Paul  Jones  &  Company, 
Appellant,  to  Compel  the  Payment  by  Their  Attorney,  Frederick 
L.  Gilbert,  Respondent,  of  Money  Eeceived  by  Ilim  as  Such. 

Second  Department,  March  1,  1907. 

Attorney  and  client  —  summary  proceeding  to  compel  attorney  to  pay 
over  —  power  of  referee  —  evidence  —  practice  —  when  finding  and  con- 
clusionB  need  not  be  separately  stated  and  numbered. 

A  reference  bad  in  a  summary  proceeding  to  compel  an  attorney  to  pay  over 
moneys  to  a  client  is  for  the  purpose  of  informing  the  conscience  of  the  court 
and  the  latter  may  adopt  or  disregard  the  report  of  the  referee.     The  report, 
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howeyer,  is  eDtitled  to  consideration  by  reason  of  the  fact  that  the  referee  saw 

and  heard  the  witnesses. 
A  referee  ordered  to  report  the  evidence  with  his  opinion  is  not  bound  to  take 

irrelevant  testimony;- contra,  if  he  be  ordered  to  take  testimony  only. 
It  is  not  error  for  such  referee  to  exclude  a  question  put  to  the  respondent  on 

cross-examination  asking  whether  other  clients  were  making  claims  against 

him  for  money  collected  and  not  reported.    An  offense  is  not  proved  by  proof 

of  another  offense,  and  such  proof  is  not  relevant  u]x>n  the  legal  doctrine  of 

probabilities.     This  rule  obtains  both  in  civil  and  criminal  cases  and  in  cases 

involving  the  tortious  withholding  of  property  which  may  be  made  the  basis 

of  a  criminal  case. 
The  exception  to  the  rule  exists  only  when  the  repetition  of  the  offense  negatives 

thq  plea  of  ignorance,  or  accident,  or  indicates  that  the  act  under  inYestigation 

was  one  of  a  series  involving  a  fraudulent  design. 
The  requirement  of  seciion  1022  of  the  Code  of  Civil  Procedure,  that  the  referee 

separately  state  and  number  the  facts  found  and  conclusions  of  law,  does  not 
.  apply  to  a  summary  proceeding  to  compel  an  attorney  to  pay  over  moneys 

to  his  client. 

Appeal  by  the  petitioner,  Pan!  Jones  &  Company,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the'  office  of  the  clerk  of  the  county  of  Queens  on  the 
18th  day  of  December,  1905,  confirming  the  report  of  a  referee, 
and  also  from  a  judgment  entered  thereon  in  said  clerk's  office  on 
tlie  18th  day  of  December,  1905. 

S,  S.  Myers  [George  M.  Zeventritt  with  him  on  the  brief],  for 
the  appellant. 

George  Wallace^  for  the  respondent. 

cl  ENKS,  J  •  • 

This  appeal  is  from  an  order  confirming  a  referee's  report  and 
from  "  the  judgment  in  said  proceeding."  The  appellant  petitioned 
that  Gilbert,  as  an  attorney  in  charge  of  its  claims  against  Minister, 
be  compelled  to  pay  over  to  it  $142  with  interest,  or  be  punished 
for  contempt.  The  ground  of  the  petition  was  that  Gilbert  had 
collected  said  sum  upon  a  claim.  Upon  the  hearing  the  Special 
Term  ordered  a  reference  to  Henry  A.  Monfort,  Esq.,  to  take  snch 
evidence  and  testimony  as  might  be  offered  by  the  respective 
parties  and  to  report,  with  his  opinion,  upon  all  questions  of  fact 
arising  upon  said  motion,  and  particularly  whether  the  sum  of  $142, 
or  any  other  sum,  was  actually  paid  by  said  Minister  to  Gilbert  on 
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account  of  Minister's  indebtedness  to  the  petitioner.  Accordingly 
the  referee  reported  that  the  only  question  litigated  before  hira  was 
wliether  the  sum  of  $142,  or  any  other  sum,  had  been  actually  paid 
to  said  Gilbert  on  account  of  the  indebtedness  of  Minister  to  Gilbert, 
and  that,  in  his  opinion,  based  on  the  evidence,  Minister  neither 
paid  said  sum,  nor  any  other  sum,  on  account  of  said  indebtedness. 
The  Special  Term  confirmed  the  rejwrt  and  dismissed  the  proceed- 
ing, with  costs,  and  thereupon  "a  judgment"  was  entered  that  the 
proceeding  be  dismissed  and  Gilbert  have  judgment  against  the 
petitioner  for  costs. 

The  reference  was  but  to  inform  the  conscience  of  the  court,  and 
the  court  could  adopt  or  disregard  the  report  of  the  referee.  {Mar- 
shall V.  Meechy  51  N.  T.  143 ;  MuhlerJyrinck  v.  Pooler^  40  Hun,  526 ; 
1  N.Y.  St.  Eepr.  223.)  The  report,  however,  was  entitled  to  the  care 
f  nl  consideration  of  the  court,  mindful  of  the  fact  that  the  referee  saw 
and  heard  the  witnesses,  with  all  the  advantage  that  is  gained  from 
that  personal  contact.  The  delivery  of  a  witness  and  the  record  of 
his  delivery  are  two  distinct  things,  and  the  hearer  of  evidence  has 
a  great  advantage  over  the  reader  thereof.  The  temperament,  the 
manner  and  the  method  of  a  witness,  as  well  as  his  words,  are  valu- 
able indications  as  to  whether  he  is  positive  when  he  should  have 
doubt,  or  whether  he  mistakes  or  misstates,  not  to  say  perverts  or 
prevaricates.  I  do  not  intend  any  peculiar  application  of  these 
words  to  the  witnesses  in  this  case.  A  reading  of  the  testimony 
does  not  convince  me  that  the  Special  Term  erred  in  adopting  the 
report  of  the  learned  referee.  The  aflSants  upon  the  petition  were 
the  attorneys  of  the  petitioner  and  their  employees,  or  the  employees 
of  the  petitioner.  They  deposed  as  to  statements  by  Minister  that 
he  had  paid  the  amount  of  the  claim  to  Gilbert,  and  to  admissions 
by  Gilbert  to  that  effect  and  to  his  promise  to  settle.  The  opposing 
affidavits  were  made  by  Gilbert  and  by  Minister.  The  hearing 
before  the  referee  consisted  in  the  taking  of  the  evidence  of  some 
of  the  petitioner's  affiants  and  of  Gilbert  and  Minister.  The  wit- 
nesses for  the  petitioner  were  Monheimer,  a  law  clerk  in  the  office 
of  the  petitioner's  attorneys,  Lithauer,  an  associate  attorney,  and 
Grain,  a  traveling  salesman  of  the  petitioner.  The  case  of  the 
petitioner  rests  upon  admissions  of  Minister  and  of  Gilbert.  There 
is  proof  that  Minister  had  said  that  he  had  paid  Gilbert  on  account 
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of  the  claim,  but  there  is  no  direct  proof  that  Gilbert  in  so  many 
words  admitted  that  he  had  collected  the  money  from  Minister 
npon  that  claim*  Lithauer  does  testify  that  Gilbert,  in  the  presence 
of  Minister,  when  told  of  Minister's  statement,  said  to  Minister, 
"Bill,  you  ought  not  to  have  said  anything  about  that;"  then, 
when  Lithauer  asked  for  a  check,  he  replied  that  he  would  discuss 
the  matter  with  the  witness ;  that  in  such  discussion  he  informed 
the  witness  "  that  he  would  send  Paul  Jones  &  Company  a  check 
for  the  sum  of  one  hundred  and  forty-two  dollars,  which  he  had 
collected  from  Minister,  within  ten  days ; "  and  Crain  testifies  that 
after  the  claim  had  been  placed  in  Gilbert's  hands,  Gilbert  asked 
Crain  to  ask  the  clients  "  to  let  up  "  —  nol  .o  annoy  him  with  let- 
ters about  the  claims,  saying,  "  You  know  I  will  pay  this  all  right" 
Gilbert  testifies  that  when  he  was  asked  in  March,  1903,  by  Lithauer 
if  Minister  had  paid  him  any  money  on  account  of  the  claim,  he 
answered  that  he  had  not ;  and  wlien  Lithauer  said  that  he  Lad 
understood  to  the  contrary,  the  witness  said  that  there  was  -a  matter 
of  $142  which  he  had  agreed  with  Minister  to  turn  over  on  account 
of  the  claim  as  soon  as  convenient,  which  he  thought  would  be  within 
the  next  ten  days,  and  that  he  explained  the  circumstances,  assert- 
ing that  no  money  had  been  paid  to  him  by  Minister  directly.  The 
alleged  admissions  are  denied  by  Gilbert  and  by  Minister.  Much 
of  the  details  as  testified  to  by  the  plaintiflE's  witnesses  are  recon- 
cilable with  the  version  of  Gilbert  and  Minister,  namely,  that  Min- 
ister being  asked  for  money  by  Gilbert  as  attorney  for  the  petitioner, 
requested  Gilbert  to  apply  on  the  claim  $142  then  owed  by  Gilbert 
to  Minister,  and  that  Gilbert  said  he  would  do  so,  and  did  not  keep  his 
promise,  but  that  when  Gilbert  was  proceeded  against  as  for  money 
actually  collected,  he  showed  that  he  did  not  then  owe  anything  to 
Minister,  Gilbert  anu  Minister,  under  searching  cross-examination, 
gave  the  details  of  the  said  indebtedness  and  of  its  discharge.  It 
was  natural  enough  that  Gilbert  while  thus  indebted  should  have 
acted  as  if  he  intended  to  thus  discharge  his  debt  to  Minister  by 
payment  on  his  account  to  the  petitioner,  and  that  those  with  whom 
he  talked  jumped  at  the  conclusion  that  he  had  actually  collected 
the  money.  The  testimony  that  Gilbert  said  that  he  would  send 
the  client  a  check  for  $142  "which  he  had  collected  from  Minis- 
ter "  may  well  be  the  narrative  of  the  witness  as  descriptive  of  the 
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money  or  as  his  understanding  of  the  statements  of  Gilbert.  In 
any  event,  it  is  not  a  clear,  distinct  statement  of  an  admission  by 
Gilbert.  The  evidence  of  Grain  that  Gilbert  said  to  liim,  "  You 
know  I  will  pay  tliis  all  right,"  u  that  such  saying  was  after  the 
time  the  claim  was  put  in  Gilbert's  hands  huC  not  after  the  incident 
in  regard  to  the  jpayment,  so  that  it  is  entirely  consistent  with  the 
theory  that  Gilbert  did  not  wish  to  be  irked  by  letters  of  insistence 
or  inquiry,  but  that  he  would  pay  the  claim  as  soon  as  he  collected  it. 
The  appellant  insists  that  the  referee  erred  in  a  ruling  upon  the 
evidence.  Gilbert,  the  attorney,  under  cross-examination,  was  asked : 
"  Q.  There  are  other  clients  of  yours,  Mr.  Gilbert,  are  tliere  not, 
who  are  making  claims  that  you  have  collected  money  for  which 
you  did  not  report  to  them.  [Objected  to;  objection  sustained; 
exception.]  "  And  again  he  was  asked :  "  Q.  1  ask  you  again  and 
request  -you  to  ask  your  attorney  not  to  object  to  the  question. 
Have  not  other  or  another  application  been  made  by  clients  of 
yours  to  compel  the  restitution  of  money  collected  by  you  and  not 
turned  over  to  those  clients  ?  [Objected  to ;  objection  sustained  ; 
exception.]  "  The  referee  having  been  ordered  to  report  the  evi- 
dence with  his  opinion,  was  not  bound  to  take  testimony  which 
appeared  to  him  as  not  relevant  to  the  issue.  (2  Eiimsey  Pr.  364  ; 
.  Jtfatter  of  SUvemail^  45  Ilnn,  575.)  The  rule  seems  otherwise  if 
he  had  been  ordered  to  take  the  testimony  only.  {Fox  v.  Moyer^ 
54  N.  T.  125.)  I  think  that  the  learned  referee  did  not  err  in  his 
ruling.  The  general  rule  is  that  an  oflFense  is  not  proven  by  proof 
of  another  offense,  and  that  such  proof  is  not  relevant  upon  a  legal 
doctrine  of  probabilities.  Tho  principle  of  the  rule  obtains  in  both 
civil  and  criminal  cases.  (Wigmore  Ev.  §  370.)  Moreover,  although 
this  is  not  a  criminal  proceeding  it  involves  an  act  of  tortious  taking 
which  might  be  the  basis  of  criminal  action.  In  liegina  v.  Stephens 
(16  Cox  Or.  Gas.  395),  Manisty,  J.,  quotes  Eoscoe's  Digest  of  Evi- 
dence (p.  34)  Qs  follows :  "  There  are  cases  in  which  much  greater 
latitude  is  permitted,  and  evidence  is  allowed  to  be  given  of  the 
prisoner's  conduct  on  other  occasions,  where  it  has  no  other  couqcc- 
tion  with  the  charge  under  inquiry  than  that  it  tends  to  throw  light 
on  what  were  his  motives  and  intention  in  doing  the  act  complained 
of.  This  cannot  be  done  merely  with  the  view  of  inducing  the 
jury  to  believe  that,  because  the  prisoner  has  committed  a  crime  on 
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one  occasion,  he  is  likely  to  have  committed  a  similar  offense  on 
another ;  but  only  by  wa/  of  anticipation  of  an  obvious  defense, 
Buch  as  that  the  prisoner  did  the  act  of  wliich  he  was  accused  but 
innocently  and  without  any  guilty  knowledge,  or  that  he  did  not  do 
it  because  no  motive  existed  in  him  for  tlie  commission  of  snch  a 
crime,  or  that  he  did  it  by  mistake."     I  tliink  this  is  a  clear  state- 
ment of  the  principle,  and  the  case  is  cited  in  a  note  to  Wigmore 
{supra),    (See,  too,  lioss  v.  Ackerinariy,  46  N.  T.  210 ;  People  r. 
McLaughlin^  150  id.  365,  386,  and  authorities  cited  ;  TownsenJ  v. 
CrraveSj  3  Paige,  453  ;  Coleman  v.  People^  55  N.  Y.  81 ;  Stephen  Dig. 
Ev.  [Beers'  N.  T.  ed.]  69.)    The  learned  counsel  for  the  appellant 
invokes  exceptions  to  the  rule  wldch  are  not  applicable  to  this  case. 
Proof  of  repetition  of  an  offense  negatives  the  plea  of  ignorance  or 
accident  which  may  be  ascribed  to  an  isolated  act  or  it  may  indicate 
tliat  the  act  under  investigation  is  one  of  a  series  of  acts  articulated  by 
a  fraudulent  design.     The  rule  and  the  exceptions  are  discussed  in 
detail  by   Werner,  J.,  in  People   v.  MoUneux  (168  N.  Y.  264). 
(See,  too.  People  v.  Weaver^  177  N.  Y.  434.)    The  testimony  sought 
to  be  drawn  out  by  the  question  was  not  relevant  in  this  case  because 
there  was  no  defense  that  admitted  the  collection  of  the  money, 
but  there  was  an  absolute  denial  thereof,  while  on  the  other  hand 
there  was  no  assertion  other  than  that  Gilbert  had  received  the 
money  and  had  withheld  it.     So  that  there  was  neither  occasion  for 
proof  of  other  isolated  acts  with  reference  to  third  persons  to  rebut 
a  plea  of  ignorance  or  accident  or  to  establish  a  systematic  course 
of  wrongdoing.     Darling  v.  KlocJc  (33  App.  Div.  270  ;  affd.,  165 
Ti.  Y.  623)  ;  Beuerlien  v.  O'Leary  (149  id.  33) ;  Naug<Uuck  Cu^ 
lery  Co.  v.  Babcock  (22  Hun,  481) ;  Converse  v.  SicMes  (16  App. 
Div.  49)  and  many  other  cases  cited  by  the  learned  counsel  for  the 
appellant  apply  in -an  exception  to  the  general  rule,  namely,  that 
proof  of  other  offenses  are  relevant  in  cases  of  alleged  fraud  to 
establish  that  intention  accompanied  the  act  under  investigation. 
In  Hall  V.  Naylor  (18  N.  Y.  588)  the  court,  per  Comstock,  J.,8ay : 
"  0;i  the  trial  of  such  an  issue  the  quo  a/nimo  of  the  transaction  is 
the  fact  to  be  arrived  at,  and  it  is,  therefore,  competent  to  show 
that  the  party  accused  was  engaged  i^  other  similar  frauds  at  or 
about  the  same  time."     The  distinction  made  even  in  cases  of  fraud 
is  clearly  pointed  out  by  the  court,  per  Eapallo,  J.,  in  Mayer  v. 


Digitized  by  LjOOQ IC 


Matter  of  Jones  &  Co.  781 

App.  Div.]  Second  Department,  March,  1907. 

People  (80  N.  Y-.  364,  372) :  "  The  mischief  to  be  guarded  against 
in  the  reception  of  this  testimony  was  tliat  the  jury  might  consider 
it  in  determining  the  controverted  question  whether  the  defendant 
in  fact  made  the  representations  charged,  to  the  prosecutor.  It 
would  not  have  been  proper  to  admit  it  on  that  issue  and  it  was  not 
so  admitted.  On  the  contrary,  at  the  request  of  the  defendant's 
counsel,  the  jury  was  expressly  cautioned  by  the  court  that  the  tes- 
timony as  to  representations  made  to  others  had  no  proper  relation 
to  the  question  whether  or  not  those  testified  to  by  the  prosecutor 
were  made  to  him,  and  that  it  was  admitted  on  the  question  of 
intent  solely,  and  the  ground  upon  which  it  was  admitted  on  that 
question  was  very  clearly  explained  to  the  jury  in  the  charge  and 
they  were  instructed  if  they  did  not  believe  the  representations  to 
others  to  be  part  of  a  general  purpose  or  scheme  to  obtain  goods 
fraudulently,  to  disregard  them  and  not  to  consider  them  as  inde- 
pendent acts  or  permit  them  to  work  a  mere  prejudice  against  the 
accused." 

The  point  that  the  report  of  the  referee  does  not  state  separately 
the  facts  found  and  the  conclusions  of  law  as  required  by  section 
1022  of  the  Code  is  not  well  made.  The  statute  makes  this  require 
ment  where  the  report  of  a  referee  is  upon  a  trial  of  the  whole 
issues  of  fact,  not  otherwise.  {Jacohson  v.  BrooTdyn  Lurnber  Co.y 
184  N.  T.  152, 158.)  In  Lederer  v.  Lederer  (108  App.  Div.  228), 
cited  by  the  learned  counsel  for  the  appellant,  the  reference  was  to 
determine  the  issues,  and  in  that  case  it  was  said :  "  The  purpose 
of  requiring  the  findings  and  conclusions  of  law  to  be  separately 
stated  and  designated  is,  as  pointed  out  in  Jefferson  County 
Natimial  Bank  v.  Dewey  (181  N.  Y.  98),  to  enable  the  defeated 
party  to  take  proper  exceptions  and  to  enable  the  court  in  case  an 
appeal  be  taken  to  determine  what  facts  the  referee  did  find  and 
whether  they  sustained  the  legal  conclusions."  I  recommend 
affirmance,  with  costs. 

Hooker,  Gaynob,  Eich  and  Miller,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Edward  P.  Mossein,  as  President  of  Local  Union  Ko.  471  of  the 
United  Brotherhood  of  Carpenters  and  Joiners  of  America, 
Respondent,  v.  The  Empire  State  Surety  Company,  Appellant 

Second  Department,  March  1,  1907. 

CottB  —  when  plaintiff  on  second  verdict  entitled  to  costs  of  both  trials. 

When  judgment  for  the  plaintifiF  is  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event,  and  the  plaintiff  succeeds  upon  the  second  trial,  he  is  enti- 
tled to  tax  the  costs  of  both  trials.  There  is  a  distinction  between  cases  where 
costs  are  allowed  *'to  abide  the  event"  or  "to  the  appellant  tjo  shide \h£ 
event." 

But  where  the  plaintiff,  successful  on  second  trial,  amends  his  complaint  after 
the  cause  is  placed  on  the  calendar,  he  is  not  entitled  to  tax  a  term  fee  prior 
to  the  amendment. 

Appeal  by  the  defendtfht,  The  Empire  State  Surety  Company, 
from  an  order  of  the  Supreme  Conrt,  made  at  the  Kings  County 
Special  Term  and  entered  in  tlie  office  of  the  clerk  of  the  county  of 
King3  on  the  24th  day  of  April,  1906,  denying  the  defendanfe 
motion  for  an  order  retaxing  the  plaintiflPs  bill  of  costs. 

jF.  J.  Moisseriy  for  the  appellant. 

Williain  F.  JIagarty  [James  T.  0*lfeill  with  him  on  the  briefj, 
for  the  respondent. 

Jenks,  J. : 

When  the  plaintiflF's  first  judgment  was  reversed  and  a  new  trial 
was  granted,  with  costs  to  abide  the  event  (97  App.  Div.  230),  and  the 
plaintiff  succeeded  upon  the  second  trial,  he  was  entitled  to  tax  tlie 
costs  of  both  trials.  The  learned  counsel  for  the  appellant  argnea 
that  in  effect  the  plaintiff  thereby  profits  by  a  wrong  proceeding.  The 
point  has  been  urged  before  and  the  force  of  it  recognized,  e.  g,,  by 
Feeedman,  J.,  in  Isaacs  v.  N,  Y,  Plaster  Works  (4  Abb.  N.  C.  8). 
But  the  argument  for  the  rule  is  that  the  defendant  was  not  entitled 
to  the  costs  when  he  appealed,  as  he  had  been  defeated,  and  as  a 
defeated  party  he  demanded  a  new  trial,  contending  that  he  was 
not  liable.  He  gained  the  new  trial,  hut  he  was  again  defeated,  and 
the  plaintiff,  who  had  not  been  awarded  costs  absolutely,  became 
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entitled  to  tlieiii  as  tlie  successful  party.  On  tlio  other  hand,  the 
defendant  could  have  saved  costs  by  offer  of  judgment,  but  he  pre- 
ferred to  litigate,  and  hence  he  is  charged  with  the  costs  of  the 
proceedings  finally  determined  against  him.  (See  opinion  of  Brady, 
J.,  in  Howell  v.  Van  Slclen,  8  Hun,  524;  affd.,  70  N.  Y.  595.)  I 
think  that  the  respondent  was  entitled  to  tax  the  costs.  {Ilowell  v. 
Van  Siclen^  supra;  First  Nat.  Bank  of  Meadoille  v.  Fourth 
NaL  Bank  of  N.  F.,  84  N.  Y.  4G9;  Belt  v.  American  Central 
Ins:  Co,^  33  App.  Div.  239  ;  Loring  v.  Morrison^  25  id.  139 ;  Smith 
V.  Smith,  22  id.  319 ;  Sanders  v.  Townsheiid,  63  How.  Pr.  343 ; 
Van  Wyck  v.  Baker,  11  Hun,  309 ;  Nichols  Pr.  §  2881 ;  Baylies 
N.  T.  &  App.  [2d  ed.]  494.)  It  is  to  be  noted  that  the  costs  were 
"to  abide  the  event"  and  not  to  the  appellant  to  abide  tUe  event. 

I  am  of  opinion,  however, -that  it  was  error  to  tax  any  term  fee 
in  the  Trial  Term  previous  to  the  amendment  of  the  complaint  if 
this  was  done.  For  although  by  the  amendment  of  the  complaint 
in  this  case  the  cause  of  action  was  not  changed,  the  original  issue 
as  on  the  calendar  before  the  amendment  was  destroyed  by  the 
amendment  of  the  complaint.  I  find  no  other  errors  in  the  taxation 
prejudicial  to  the  defendant,  for  although  three  items  of  disburse- 
nicntd  of  seventy-five  cents,  eighteen  cents  and  fifty  cents  are  in 
excess  of  the  proper  amounts,  yet  the  plaintiff  was  entitled  to  tax 
such  disbursements  as  of  two  trials  and  not  one.  The  order  should 
be  modified  as  indicated,  and  as  thus  modfied  affirmed,  without  costs 
to  either  party. 

HooKEB,  Rich  and  Miller,  JJ.,  concurred. 

Order  modified  as  indicated  in  the  opinion  of  Jenks,  J.,  and  as 
thus  modified  affirmed,  without  costs  to  either  party. 
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Peteb  J.   Sullivan,   Respondent,  v.   The    Bbooklyn    Hbiohtb 
Railroad  Company,  Appellant. 
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Neg^ligence— ii^ury  by  stepping  upon  an  electrically  charged  rail  — 

erroneoua  charge. 

In  an  action  to  recover  damages  for  injuries  received  by  the  plaintiff,  who 
stepped  upon  an  electrically  charged  rail,  when  the  defendant  baa  given  expert 
testimony  that  the  shock  could  not  be  received  except  under  certain  conditioos 
which  did  not  exist,  it  is  error  for  the  court  to  instruct  the  jury  that  if  the 
plaintiff  received  the  shock  he  is  entitled  to  recover,  whether  the  defendant  has 
exonerated  itself  or  not.  Such  instruction  is  equivalent  to  holding  that  the 
defendant  was  an  insurer,  and  that  the  sole  question  was  whether  the  accident 
resulted  from  the  shock. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Coimty  Court  of  Qneens  county  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  tlie 
county  of  QuecQS  on  the  let  day  of  June,  1906,  upon  the  verdict 
of  a  jury  for  $200,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  29th  day  of  May,  1906,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

/.  H.  O eland  [George  D.  Yeomcma  with  him  on  the  brief],  for 
the  appellant. 

Herbert  If,  Warbassej  for  the  respondent. 

Jenks,  J. : 

The  learned  court  submitted  the  case  to  the  jury  and  instmcted 
it  that  the  issue  was  whetlier  or  not  the  plaintiff  received  an 
electrical  shock  by  stepping  upon  the  rail.  "  If  he  did  receive  an 
electrical  shock  by  stepping  upon  the  rails  of  this  track,  and  was 
injured  in  that  manner,  ho  is  entitled  to  recover."  At  the  close  of 
tho  charge  the  learned  counsel  for  the  respondent  said  :  "  I  ask 
your  Honor  to  instruct  the  jury  that  if  they  believe  the  plaintiff 
received  an  electrical  shock  at  the  time  alleged  and  in  the  manner 
described  by  the  plaintiff,  unless  they  are  satisfied  that  tlie  defend- 
ant has  exonerated  itself,  they  may  bring  in  a  verdict  for  the  plain- 
tiff  upon    that    evidence."    The  court  replied:   *i Whether  tlie 
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defendant  lias  exonerated  itself  or  not,  if  they  believe  be  received 
an  electrical  shock  lie  is  entitled  to  recover."  Exception  was  taken. 
The  learned  counsel  for  the  appellant  then  excepted  to  that  part  of 
the  charge  wlierein  the  court  said  that  "  if  the  plaintiff  received  an 
electrical  shock  when  he  stepped  on  the  tracks  he  is  entitled  to 
recover."  The  court  then  said :  "  I  will  modify  that  to  the  extent 
that  if  he  was  injured  by  an  electrical  shock  which  he  received  by 
stepping  upon  the  tracks,  he  is  entitled  to  recover."  The  defend- 
ant then  excepted  to  the  charge  as  given  and  to  the  modification. 

I  think  that  the  exceptions  were  well  taken.  The  action  was  for 
negligence,  that  is,  for  a  breach  of  tlie  legal  duty  to  use  the  care 
due  under  the  circnnjstances.  The  defendant  offered  evidence 
described  by  the  learned  court  in  its  charge  '^  to  the  conditions  of 
the  track  there,  and  the  opinions  of  their  experts  as  to  the  impossi- 
bility of  an  electrical  shock  being  transmitted  except  under  certain 
conditions  which  must  have  been  present,  and  which  they  claim 
were  not  present."  And  yet  the  court  charged,  "  whether  the 
defendant  has  exonerated  itself  or  not,"  if  the  jury  believed  that 
the  plaintiff  received  the  shock  he  was  entitled  to  recover ;  or,  in 
other  words,  that  the  defendant  was  an  insurer,  and  that  the  sole 
question  was  whether  the  accident  had  resulted  from  the  shock.  It 
had  not  ruled  as  matter  of  law  that  there  was  no  evidence  that 
exonerated  or  tended  to  exonerate  the  defendant,  and  then  but  left 
to  the  jury  as  questions  of  fact  the  happening  of  the  accident  from 
the  cause  alleged,  and  of  the  damages,  but  had  submitted  the  entire 
case,  charging  as  the  law  that  even  if  the  testimony  did  exonerate 
the  defendant,  it  was  liable. 

It  is  quite  true  that  the  doctrine  of  res  ipsa  loquitur  was  appli- 
cable {Clarke  v.  Nassau  Electric  R.  R.  Co,^  9  App.  Div.  51),  but 
as  we  said  in  tliat  case,  per  Willard  BARTLErr,  J. :  "  The  doctrine 
of  res  ipsa  loquitur  simply  calls  upon  the  defendant  after  proof  of 
the  accident  to  give  such  evidence  as  will  exonerate  him,  if  any 
there  be,  and  relieves  the  plaintiff  from  the  burden  of  proving  the 
non-existence  of  an  adequate  explanation  or  excuse."  (See,  too, 
Ludwig  v.  Metropolitan  St.  R.  Co,,  71  App.  Div.  210;  174  N.  Y. 
546.) 

The  learned  counsel  for  the  appellant  insists  that  in  any  event 
App.  Div.— Vol.  CXVII.        50 


Digitized  by  LjOOQ IC 


786  Cole  v,  Mendenhall. 

Second  Department,  March,  1907.  [Vol  117. 

the  error  .was  cured  or  waived  in  that  thereafter  the  defendant 
requested  the  court  to  charge,  and  the  court  in  effect  charged, 
"  that  tlie  plaintiff  has  got  to  prove  by  satisfactory  evidence  that  any 
injury  he  received  was  due  to  an  electrical  shock,  *  *  *  and  that 
the  jury  have  no  right  to  theorize  or  speculate,  and  that  the  evi- 
dence  must  be  positive  evidence,  and  not  probable  or  theorizin|r 
evidence."  These  instructions  related  to  the  cause  of  the  injury 
and  the  requisite  proof  thereof,  and  in  no  way  affected  the  question 
which  I  have  discussed.  I  advise  that  a  new  trial  be  ordered,  costs 
to  abide  the  event. 

Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Judgment  and  order  of  the  County  Court  of   Queens  county 
reversed  and  new  trial  ordered,  costs  to  abide  the  event 


Abram  n.  Cole  and  IIarry  A.  Cole,  Doing  Business  under  the 
Firm  Name  and  Style  of  A.  II.  Cole  &  Son,  Respondents,  t?. 
Clarence  M.  Mendenhall,  Appellant. 

Second  Department,  March  8, 1907. 

Contract — broker's  agreement  to  release  vendor  from  payment  of  com- 
missions as  consideration  for  vendee's  promise  to  pay  moneys. 

When  a  vendor  refuses  to  sell  lands  unless  a  real  estate  broker  who  was  asso- 
ciated with  the  vendee  in  other  transactions  would  waive  any  claim  against  tije 
vendor  for  commissions,  the  vendee's  promise  to  pay  the  broker  $100  if  be 
waive  his  claim  to  commissions  is  founded  upon  a  good  consideration. 

Appeal  by  the  defendant,  Clarence  M.  Mendenhall,  from  a  judg- 
ment of  the  County  Court  of  Westchester  county  in  favor  of  tbe 
plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  21st  day  of  February,  1906,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
15th  day  of  March,  1908,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Herbert  A.  Knox^  for  the  appellant. 

Charles  A,  Yan  Atiken,  for  the  respondents. 
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Woodward,  J. : 

The  facts,  as  they  have  been  found  by  the  jnry  upon  sufficient  evi- 
dence, appear  to  be  as  follows:  The  plaintiffs  are  engaged  in  the 
real  estate  business  in  New  Kochelle.  The  defendant  went  to  them 
looking  for  a  house  to  rent.  During  the  time  that  the  parties  were 
looking  for  a  suitable  house  the  plaintiflFs  and  defendant  discovered 
a  house  known  as  the  Haulenbeek  house.  It  bore,  a  sign  stating 
that  it  was  for  sale.  Defendant  asked  plaintiiBfs  to  make  inquiries  in 
reference  to  the  same  and  some  negotiations  were  undertaken, 
resulting  in  the  owner  of  the  house  offering  to  accept  $15,00?)  for 
the  same.  Subsequently  the  defendant  rented  a  place  through  the 
efforts  of  the  plaintiffs  and  then  entered  into  a  direct  negotiation 
with  Haulenbeek  for  the  purchase  of  the  Haulenbeek  house.  This 
resulted  in  Haulenbeek  agreeing  to  accept  $13,500  for  the  premises, 
provided  he  was  not  called  upon  to  pay  any  broker's  commissions. 
The  defendant  went  to  the  plaintiffs  and  the  latter  for  a  considera- 
tion of  $100  agreed  not  to  insist  upon  any  commissions  from  Haul- 
enbeek, and  with  this  understanding  the  deal  between  the  defend- 
ant and  Haulenbeek  was  consummated.  It  is  not  necessary  to 
determine  here  whether  the  plaintiffs  had  any  valid  claim  against 
Haulenbeek ;  the  latter  assumed  that  there  might  be  a  claim  again.st 
him  for  commissions  and  he  refused  to  sell  at  the  terms  which  the 
defendant  was  willing  to  offer,  except  on  condition  that  he  should 
be  relieved  of  such  claim,  and  the  plaintiffs,  having  a  clear  legal 
right  to  litigate  the  question  of  Haulenbeek's  liability  to  them, 
relinquished  the  right  upon  the  promise  of  the  defendant  to  pay 
them  $100  and  the  defendant  was  thus  enabled  to  carry  out  his  pur- 
pose and  secure  the  premises  which  he  desired  at  $1,500  less  than 
originally  demanded  for  the  same.  We  are  of  opinion  that  there 
was  such  a  forbearance  for  the  benefit  of  the  defendant  on  the  part  * 
of  the  plaintiffs  as  to  afford  a  consideration  for  the  promise  and 
that  the  judgment  in  favor  of  the  plaintiffs  should  be  supported. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

HiBSOHBERG,  P.  J.,  Jenks,  Hooker  and  Miller,  JJ.,  concurred. 

Judgment  and  order  of  the  County  Court  of  Westchester  county 
affirmed,  with  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  Joseph  Cubsei^, 
Jii.,  Respondent,  v.  Henry  R.  Cook,  as  Auditor  of  the  Board  of 
Education  of  the  City  of  New  York,  and  Others,  Appellants. 

Second  Department,  March  8, 1907. 

Hunicipal  corporations  —  when  clerk  of  board  of  educatioii  of  citjr  of 
New  Tork  not  entitled  to  salary  during^  susitension. 

As  section  1067  of  the  charter  of  Greater  New  York  provides  that  employees  of 
the  board  of  education  may  be  renloved  for  cause  at  any  time  hy  a  three-foaiths 
vote  of  the  board,  and  may  be  suspended  pending  the  trial  of  charges,  a  clerk 

.  in  the  bureau  of  supplies  of  said  board  who  has  l)ocn  properly  dismissed  from 
service  is  not  entitled  to  recover  his  salary  for  ilui  period  of  his  suspension 
pending  the  trial. 

It  is  the  intent  of  said  statute  that  the  dismissal  relate  back  to  the  time  of 
suspension. 

Appeal  by  the  defendants,  Henry  R.  Cook,  as  auditor,  etc.,  and 
others,  from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  tlie  clerk  of  the 
county  of  Richmond  on  the  16tli  day  of  January,  1907,  granting 
the  relator's  motion  for  a  peremptory  writ  of  mandamus. 

Stephen  O^Bri&fi  [^Theodore  Connoly  and  William  B.  Ellison 
with  him  on  the  brief],  for  the  appellants. 

John  J,  Kenney^  for  the  respondent. 

Woodward,  J. : 

The  relator  is  a  resident  of  Richmond  county  and  was  a  clerk  in 
the  bureau  of  school  supplies  in  the  board  of  education  of  the  city  of 
New  York  and  was  entitled  to  a  salary  of  $1,200  per  year.  He 
was  concededly  within  the  provisions  of  section  1067  of  the  Greater 
New  York  charter  (Laws  of  1901,  chap.  466),  which  proTides" 
"  The  city  superintendent  of  schools',  any  associate  city  superin- 
tendent, any  district  superintendent,  the  supervisor  of  lectares, 
any  member  of  the  board  of  examiners,  the  secretary  of  the  board 
of  education,  the  superintendent  of  school  buildings,  the  superio- 
tendent  of  school  supplies,  the  auditor  or  auditora,  and  any  oUier 
officers,  clerks  or  subordinates  of  the  board,  may,  any  or  either  of 
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them,  be  removed  for  cause  at  any  time  by  a  vote  of  three-fourths 
of  all  the  members  of  the  board  of  education,  and  may  be8us]>ended 
by  the  board  of  education  pending  the  trial  of  charges." 

On  the  25th  day  of  April,  1906,  the  relator  was  suspended  as  a 
clerk  in  the  bnreau  of  supplies,  without  pay,  pending  the  trial  of 
charges  tliat  he  had  been  guilty  of  deceit,  falsehood,  misconduct 
and  neglect  of  dut}'.  These  charges  were  subsequently  tried, 
resulting  on  the  tenth  day  of  October  in  the  adoption  of  a  resolu- 
tion to  the  effect  that  "Joseph  Curren  be  and  he  hereby  is,  dismissed 
from  the  service  of  the  Department  of  Education."  There  is  no 
suggestion  on  the  part  of  the  relator  that  this  trial  was  not  properly 
conducted,  or  that  he  was  not  properly  dismissed  from  the  service, 
but  ho  seeks  by  a  peremptory  writ  of  mandamus  to  compel  the 
audit  and  allowance  of  liis  claim  for  salary  during  the  time  that  he 
was  suspended  from  service,  and  the  learned  Special  Term,  follow- 
ing the  supposed  authority  of  O'llara  v.  City  of  New  York  (46 
App.  Div.  518),  has  granted  the  writ,  the  respondents  appealing 
from  the  order. 

Wis  are  of  opinion  that  the  O^IIara  case  is  distinguishable.  In 
that  case  the  plaintiff  was  unlawfully  removed  from  office,  and  upon 
a  proper  proceeding  was  reinstated,  and  the  court  merely  held  that 
he  was  entitled  to  his  compensation  during  the  time  that  he  was 
unlawfully  prevented  from  discharging  his  duties.  That  is  unques- 
tionably the  law  of  this  State.  But  in.  the  case  now  under  consider- 
ation the  relator  was  not  unlawfully  removed  from  office.  Charges 
were  preferred  against  him  on  the  twenty-fifth  day  of  A^^ril,  and 
if  he  was  guilty  of  the  things  charged  against  him  the  board  of 
education  had  the  power  to  remove  him  on  that  day,  for  the  lan- 
guage of  the  statute  is  that  he  may  "  be  removed  for  cause  at  any 
time."  To  enable  the  board  to  properly  try  and  determine  the 
charges  and  at  the  same  time  to  protect  the  public  against  impo- 
sitions on  the  part  of  vicious  or  incompetent  persons,  the  Legisla- 
ture also  provided  that  the  officer  might  "  be  suspended  by  the. 
board  of  education  pending  the  trial  of  charges,"  and  it  would  be 
strange  if  it  was  contemplated  that  a  man  who  was  concededly  lia- 
ble to  dismissal  on  the  twenty-fifth  day  of  April,  because  of  mis- 
conduct in  office,  should  be  permitted  during  the  term  of  his 
suspension  to  draw  the  salary  attached   to  the   office,   where  it 
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appeared  upon  the  trial  that  the  facts  warranted  Ids  diBtnissal  at 
the  time  of  the  making  of  the  charges.  It  seems  to  us  clear  that 
the  legislative  intent  w^is  to  permit  tlie  snspensiou  of  the  officer 
from  the  time  the  charges  were  made,  and  if  the  trial  demonstrated 
that  the  charges  were  sufficient  to  justify  his  removal,  that  the 
determination  related  bact  to  the  suspension,  and  that  the  rela- 
tor, being  unworthy  to  hold  the  position,  was  not  entitled  to  liia 
compensation. 

The  cases  of  Gregory  v.  Mayor,  etc.,  of  Nexo  Yorlc  (113  N.  T. 
416)  and  Emmiit  v.  Mayory-etc,^  of  New  York  (128  id.  117)  do  not 
conflict  with  anything  here  determined.  In  those  cases  the  statute 
did  not  in  terms  provide  for  a  suspension,  but  it  was  urged  that  the 
power  to  remove  carried  with  it  the  power  to  suspend  indefinitely 
without  pay,  and  the  court  held  that  under  the  facts  in  those  cases 
this  was  not  the  law.  In  the  Gregory  Case  {supra)  the  court  saj : 
"  Whether  the  power  to^  remove  includes  the  power  to  snspcnd, 
must,  as  it  seems  to  us,  depend,  among  other  things,  uix)n  the  question 
whether  the  suspension  in  the  particular  case  would  be  an  exercise 
of  a  power  of  the  same  inherent  nature  as  that  of  removal,  and 
only  a  minor  exercise  of  such  power,  or  ^vhether  it  would  work  snch 
different  results  that  no  inference  of  its  existence  should  be  indulged 
in,  based  only  upon  the  grant  of  the  specific  power  to  remove." 
Ileire  there  is  no  such  question ;  the  statute  gives  the  power  of 
removal  at  any  time,  and  as  an  incident  to  that  power  it  provides 
that  the  party  may  be  suspended  pending  the  trial  of  the  charges, 
and  the  inference* to  be  drawn  is  that  it  was  the  intention  to  make 
the  removal  at  once  effective,  subject  to  the  result  of  the  trial  of 
charges.  At  least,  in  the  absence  of  a  controlling  authority,  tliis 
court  is  not  disposed  to  say  that  a  man  who  is  concededly  guiJtjr 
of  the  charges  preferred  against  the  relator  is  entitled  to  his  pay 
during  the  time  that  he  may  be  able  to  avoid  a  trial,  where  the  stat- 
ute has  provided  for  his  suspension.  We  do  not  think  the  Legislature 
intended  such  a  result. 

The  order  appealed  from  should  be  reversed,  with  costs. 

Jenks,  Gatnor  and  Rich,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 
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Irving  Brotherton,  Respondent,  v.  Barber  Asphalt  Paving 

Company,  Appellant. 

Second  Department,  March  8,  1907. 

Trial  —  failure  to  produce  witness  —  right   of  opponent   to   comment 

thereon. 

When  a  physician  who  treated  the  plaintiff  for  injuries  complained  of  and 
injuries  received  in  a  prior  accident  is  not  produced  upon  the  trial  as  a  witness, 
the  opposing  counsel  may  call  attention  to  the  fact  and  comment  upon  it  with 
a  view  to  having  the  jury  infer  that  the  physician  was  not  called  because  his 
testimony  would  not  have  been  favorable  to  the  plaintiff. 

It  is  improper  to  rule  that  because  the  plaintiff  was  forced  to  trial  the  absence  of 
the  physician  cannot  be  commented  upon,  especially  where  the  plaintiff  has 
sought  to  explain  his  absence  and  the  jury  has  had  full  benefit  of  the 
explanation. 

Appeal  by  the  defendant,  the  Barber  Asphalt  Paving  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  tlie  clerk  of  the  county  of  Kichniond  on  tlie 
20tli  day  of  March,  1906,  upon  the  verdict  of  a  jn^y,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  15th  day  of  March, 
1906,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Eugene  Lanib  Richards^  Jr,  {Rutherford  B.  Meyer  and  Frank 
Yemer  Johnson  with  him  on  tlio  brief],  for  the  appellant. 

JcLcdb  S.  Strahl^  for  tlie  respondent. 

Woodward,  J. : 

We  are  of  the  opinion  that  there  mnst  be  a  reversal  in  this  case. 
It  appears  that  at  the  trial  tlie  pliysician  who  treated  the  plaintiff 
for  the  injuries  complained  of,  and  who  had  treated  him  for  injuries 
received  in  a  prior  accident,  was  not  present  as  a  witness  and  did 
not  testify.  On  the  cross-examination  of  tlie  plaintiff  he  undertook 
to  explain  away  the  absence  of  his  physician,  and  after  stating  that 
he  had  had  another  accident  from  whicli  he  was  under  the  doctor's 
care  he  continued  :  "  I  had  no  swelling  of  the  leg  as  the  result  of 
that.  Hiller  was  my  doctor  at  that  time.  He  is  not  here  jnst  at 
present.  He  is  at  Port'ige,  I  believe.  I  have  not  made  anj'  efforts 
to  communicate  with  hiin  about  this  case  to-day.  He  has  been  here 
every  day,     I  expect  to  see  him  here  to-day.     I  was  here  for  awhile 
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yesterday.  This  case  was  answered  *  Ready '  for  me.  i  Tas  not  here 
present  when  it  was  answered.  I  knew  it  was  marked  *  Ready.'  I 
was  talking  with  my  doctor  yesterday.  I  told  him  it  would  prob- 
ably be  reached  by  the  last  of  this  week.  It  was  on  the  bottom  of 
the  calendar  yesterday.  That  was  yesterday  I  communicated  with 
him.  It  was  just  at  the  noon  hour,  when  you  went  out  to  lunch 
here.     I  have  not  seen  him  since."  . 

When  counsel  for  the  defendant  summed  up,  he  undertook  to 
coimuent  upon  the  failure  of  the  plaintiflE  to  produce  his  physician 
as  a  witness,  and  the  following  colloquy  took  place  between  the 
court  and  counsel :  "  Mr.  Richards. —  I  must  be  allowed  to  refer  to 
the  absence  of  this  doctor  as  a  very  proper  thing.  The  Court.— I 
am  going  to-  hold  to  the  contrary.  The  case  was  forced  on  to  trial 
under  circumstances  where  there  was  evidently  some  misunder- 
standing. I  enforced  the  rule  of  the  court  and  compelled  tjie  plain- 
tiff to  go  to  trial,  and  I  am  going  to  charge  the  jury  that  under  tlia 
circumstances  under  which  this  case  went  to  trial,  that  they  must 
draw  no  inference  one  way  or  the  other  from  the  absence  of  the 
doctor."     To  this  remark  counsel  for  the  defendant  excepted. 

We  think  it  is  a  well-established  rule  of  practice  that  where  a 
witness  who  bears  the  relation  to  a  party  such  as  the  doctor  bore  to 
the  plaintiff  in  this  case  and  such  witness  was  not  produced  upon 
a  trial,  the  opposing  counsel  may  call  attention  to  the  fact  and  com- 
ment upon  it  with  a  view  of  having  the  jury  infer  the  witness  was 
not  called  because  his  testimony  would  not  have  been  favorable  to 
the  plaintiff's  case.  This  seems  the  more  proper  in  this  particular 
case  because  the  plaintiff  upon  his  cross-examination  (heretofore 
quoted)  had  under  oath  sought  to  explain  such  absence  and  failure 
to  testify,  and  the  jury  had  the  full  benefit  of  that  explanation. 
The  statement  of  the  court.as  to  what  occurred  before  the  jury  was 
impaneled  and  before  the  case  was  on  trial  cannot  be  substituted 
for  evidence. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted," costs  to 
abide  the  event. 
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The  Ben  Franklin  Transportation  Company,  Appellant,  v.  The 
City  of  Yonkers,  Eespondent.     (No..  1) 

Second  Department,  March  8,  1907. 

Watercourses— municipal  corporations  —  duty  of  city  of  Yonkers  rela- 
tive to  lands  beneath  the  Hudson  river  —  charge  approved. 

Chapter  562  of  the  Laws  of  1899,  granting  to  the  city  of  Yonkers  the  fee  of 
lands  beneath  the  Hudson  river  at  the  mouth  of  the  Nepperhan  stream,  which 
provides  that  said  lands  "shall  be  forever  kept  unobstructed  and  free  from 
docks,  piers  or  other  structures  preventing  the  use  of  the  same  by  shipping," 
does  not  impose  upon  the  municipality  the  duty  to  dredge  the  said  lands  for 
the  benefit  of  private  owners,  but  is  intended^  merely  as  a  limitation  upon  the 
grant  and  prohibits  the  city  from  using  the  lands  so  as  to  obstruct  navigation. 
It  does  not  require  the  municipality  to  remove  from  said  waters  obstructions 
created  by  other  parties  or  by  the  natural  action  of  the  waters,  and  it  is  not 
error  to  so  charge  in  an  action  against  the  municipality  for  alleged  injuries 
sustained  by  the  obstruction  of  the  waters  of  the  Hudson  river  whereby  the 
plaintiff  was  prevented  from  reaching  its  docks. 

Appeal  by  the  plaintiff,  The  Ben  Franklin  Transportation  Coir*- 
pany,  from  a  judgment  of  the  County  Court  of  Westchester  county 
in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
county  of  Westchester  on  the  16th  day  of  July,  1906,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  22d'  day  of  March,  1906,  denying  the  plaintiff's  motion 
fur  a  new  trial  made  upon  the  minutes. 

James  M,  Hunt^  for  the  appellant. 

Thomas  F,  Curran^  for  the  respondent. 

WOODWABI),  J. : 

The  plaintiff's  action  is  for  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  defendant's  obstructions  in  the  waters  of  the 
Hudson  river,  preventing  the  plaintiff  reaching  its  docks.  The 
theory  of  tlie  action  is  that  the  defendant,  through  its  construction 
and  maintenance  of  sewers,  and  by  dumping  snow  and  ice  in  the 
Nepperhan  stream,  which  flows  through  the  defendant  city  and 
empties  into  the  Hudson  river,  has  caused  an  obstruction  by  reason 
of  the  settling  of  the  refuse  and  sewage,  which  has  interfered  with 
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the  plaintiff's  rights  at  its  docks.  The  city  has,  at  intervab, 
dredged  out  the  basin.  Some  time  prior  to  the  bringing  of  tliis 
action  the  plaintiff  complained  to  the  defendant  of  the  alleged 
obstruction  and  requested  that  the  same  be  removed.  The  defend- 
ant did  not  act  in  the  matter.  The  plaintiff  then  undertook  the 
work  of  dredging  upon  its  own  account  and  presented  its  bill  to  the 
defendant  for  payment,  and  the  action  is  in  effect  to  compel  the 
defendant  to  pay  the  cost  of  removing  tliis  alleged  obstruction. 
Upon  the  trial  of  the  action  there  was  a  conflict  of  evidence  as  to 
the  cause  of  the  obstruction ;  on  the  part  of  the  defendant  there 
was  evidence  that  the  Xepperhan  stream  drained  a  large  territ(»rj 
outside  of  the  city  of  Yonkers,  including  several  villages ;  that  pri- 
vate sewers  emptied  into  the  stream;  that  the  plaintiff  stabliid 
horses  upon  the  dock  and  emptied  refuse  into  the  basin,  and  that  the 
sewers  which  had  bean  constructed  and  maintained  by  the  city  did 
not  discharge  into  the  Nepperhan  stream,  except  in  cases  of  floods, 
and  that  then  the  overflow  was  of  water  merely,  the  sewage  having 
been  washed  out  clean  before  there  could  be  an  overflow,  and  the 
sewers  discharged  directly  into  the  Hudson  river,  at  a  }X)int  whicli 
did  not  affect  the  plaintiff.  There  was  some  evidence  in  support 
of  the  plaintiff's  contention,  but  the  jury  has  found  against  it,  and 
in  the  absence  of  reversible  error,  the  judgment  should  not  be 
disturbed. 

The  plaintiff  contends  that  the  court  made  a  fatal  error  in  its 
charge  to  the  jury.  It  seems  that  by  the  terms  of  chapter  562  of 
the  Laws  of  1899  the  city  of  Yonkers  was  granted  title  to  the  fee  of 
the  land  under  the  waters  of  the  Hudson  river  at  the  mouth  of  the 
Nepperhan  stream,  and  it  was  provided  in  section  2  of  the  act  that 
"  the  land  so  granted  by  this  section  to  the  city  of  Yonkers  shall  be 
forever  kept  unobstructed  and  free  from  docks,  piers  or  other 
structures  preventing  the  use  of  the  same  by  shipping."  The 
learned  court,  in  its  charge  to  the  jury,  said  :  "  But  I  charge  here 
that  they  (the  city)  were  only  obliged  to  keep  it  unobstructed  from 
any  act  of  their  own."  The  court  was  requested  to  charge,  and  did 
charge,  the  two  following  requests :  "  I  ask  your  Honor  to  charge 
that  there  is  no  liability  incurred  by  this  City  for  the  cleansing  of 
the  mouth  of  this  stream  under  the  act,  chapter  562  of  the  Laws  of 
1899,"  and  "  I  ask  you  to  charge  that  they  are  not  liable  at  all  under 
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tliat  act  for  the  cleaning  of  this  basin."  There  was  no  exception  to 
the  ruling  of  the  court  upon  these  two  requests,  counsel  for  the 
plaintiff  contenting  himself  with  the  following :  "  I  have  no  fault 
to  find  with  your  Honor's  charge,  but  in  order  to  raise  the  legal 
question  I  ask  permission  to  except  to  that  part  of  your  charge  in 
which,  referring  to  the  act  of  1899,  you  said  that  the  City  would 
only  be  liable  to  maintain  this  slip,  or  this  proi>erty  described  in  the 
act,  unobstructed  from  any  act  of  their  own,  and  not  from  any  act 
of  others." 

This  exception  relates  purely  to  the  duty  of  the  defendant  under 
tlie  act  of  1899,  and  we  are  clearly  of  opinion  that  the  language  of 
the  act  does  not  contemplate  imposing  a  duty  upon  the  municipality 
to  dredge  this  slip  for  the  benefit  of  private  parties,  but  was 
intended  merely  as  a  limitation  upon  the  grant,  that  the  city  should 
not  use  the  lands  for  the  purposes  of  docks,  piere  or  other  structures 
tending  to  obstruct  navigation.  The  duty  might  go  to  the  extent  of 
requiring  the  municipality  to  keep  the  lands  free  from  obstructione 
of  its  own  creating  other  than  docks,  piers,  etc.,  but  it  cannot  be 
fairly  construed  to  require  the  defendant  to  remove  obstructions 
which  are  created  by  others,  or  by  the  natural  action  of  the  waters 
of  the  Nepperhan  streafn,  and  the  charge  does  not  seem  to  be  open 
to  criticism. 

We  are  of  opinion  that  the  verdict  was  not  against  the  weight  of 
evidence  as  to  the  cause  of  the  obstruction  complained  of,  and  we 
discover  no  reason  for  disturbing  the  result  reached. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

IIiRSCHBERG,  P.  J.,  Gaynor,  Kich  and  Miller,  JJ.,  concurred. 

Judgment  and  order  of  the  County  Court  of  Westchester  county 
ananimously  affirmed,  with  costs. 
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Ill  the  Matter  of  the  Appraisal  of  the  Estate  of  Abram  R.  Strang, 
Deceased,  under  the  Act  iu  Relation  to  Taxable  Transfers  of 
Property. 

William  C.  "Wilson,  as  Comptroller  of  the  State  of  New  York, 
Appellant;  Arthur  IIorton,  as  Trustee  of  the  Estate  of  Abram 
R.  Strang,  Deceased,  and  Otliei-s,  Respondents. 

Second  Department,  March  8,  1907. 

Tax— Statute  of  Limitatiozis  —  statute    does  not  run  on  liability  of 
executors  and  beneficiaries  for  inheritance  tax. 

The  provisions  of  sections  1  and  9  of  chapter  713  of  the  Laws  of  1887,  holding 
administrators,  executors,  etc.,  liable  for  a  transfer  tax  until  the  same  is  paid 
are  in  the  nature  of  a  penalty  imposed  for  failing  to  discharge  the  dutj 

-    commanded  by  law. 

Whether  or  no  a  proceeding  to  collect  a  transfer  tax  is  barred  by  subdivision 
2  of  section  882  of  the  Code  of  Civil  Procetiure  after  the  expiration  of  six 
years  (which  does  not  seem  to  be  the  cjise)  the  collection  of  such  tax  is  removed 
from  the  opemtion  of  the  Statute  of  Limitations  by  chapter  737  of  the  Laws  of 
1899,  providing  that  the  provisions  of  the  Code  of  Civil  Procedure  relative 
to  limitations  shall  not  apply  to  proceedings  to  levy,  collect,  etc.,  any 
taxes  or  penalty  prescribed  by  articles  9  or  10  of  chapter  908  of  the  Laws  of 
1896. 

The  act  aforesaid  is  retroactive  and  intends  to  relieve  proceedingB  under  the 
Inheritance  Tax  Law  from  the  bar  of  the  statute,  except  as  to  innocent  pur- 
chasers of  real  estate  who  are  relieved  from  the  lien  created  by  the  statute 
after  the  expiration  of  six  years.  But  this  exception  does  not  apply  to  czeca- 
tors,  administrators,  trustees  or  beneficiaries.  Representatives  have  no  right 
to  permit  property  on  which  the  State  has  a  lien  for  taxes  to  pass  out  of  their 
possession  or  control  until  the  lien  has  been  discharged,  and  the  property 
comes  into  the  possession  of  the  beneficiaries  subject  to  that  lien,  and  bcoce 
the  Legislature  has  power  to  remove  the  bar  of  the  Statute  of  Limitations  in 
such  cases. 

Appeai.  by  William  C.  Wilson,  as  Comptroller  of  the  State  of 
New  York,  from  a  decree  of  the  Surrogate's  Court  of  the  county 
of  Westchester,  entered  in  said  Surrogate's  Court  on  the  8th  daj  of 
December,  1906,  reversing  an  order  entered  in  said  court  on  tlie 
30th  day  of  April,  1906,  assessing  a  tax  upon  the  property  of 
Abram  R.  Strang,  deceased. 
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Frank  M.  Buch^  fqr  the  appellant. 
Fben  A.  Wood  and  Walter  IL  Dodd^  for  the  respondents. 

Woodward,  J. : 

Abmni  R.  Strang,  a  resident  of  Westchester  county,  died  in  Janu- 
ary, 1S88,  leaving  a  last  will  and  testament,  disposing  of  real  estate 
and  personal  proj^erty  of  the  aggregate  value  of  $21,832.50.  The 
property  was  disposed  of  in  such  a  manner  as  to  bring  it  within  the 
terms  of  chapter  713  of  the  Laws  of  1887,  amending  chapter  483  of 
the  Law's  of  1885,  and  a  tax  of  $517.15  was  levied  and  assessed 
under  the  provisions  of  section  2  of  the  act  cited,  which  provides 
that  "  the  tax  prescribed  by  this  act  shall  be  immediately  due  and 
payable  to  the  treasurer  of  the  proper  county,  *  *  *  and, 
together  with  the  interest  thereon,  shall  be  and  remain  a  lien  on 
said  property  until  the  same  is  paid."  Section  1  of  the  same  act 
provides  likewise  that  "all  administrators,  executors  and  trustees 
shall  be  liable  for  any  and  all  such  taxes  until  the  same  shall  have 
been  paid  as  hereinafter  directed,"  and  section  9  of  the  act  provides 
that  it  shall  be  the  dut}'  of  executors,  administrators  or  trustees 
of  an  estate  within  the  terms  of  the  act  to  report  in  writing  to  the 
treasurer  or  comptroller  of  the  county  within  sixmonths  of  assuming 
oflSce  or  within  such  further  time  as  therein  prescribed,  so  that 
the  provision  for  holding  such  administratore,  executors  or  trus- 
tees liable  for  the  tax  is  in  the  nature  of  a  penalty  for  not  dis- 
charging a  duty  demanded  of  them  by  the  law-  The  beneficiaries 
nnder  the  will  appealed  from  the  order  of  the  surrogate  fixing 
the  transfer  tax,  and  upon  a  hearing  of  the  appeal  the  learned 
surrogate  reversed  the  order,  and  appeal  comes  to  this  court  from 
the  order  of  revercal. 

The  principal  contention  of  the  various  respondents  is  that  while 
the  estate  was  originally  subject  to  the  transfer  tax,  this  right  has 
been  lost  to  the  State  through  the  o]>eration  of  subdivision  2  of 
section  382  of  the  Code  of  Civil  Procedure,  which  fixes  a  limitation 
of  six  years  upon  an  action  to  recover  upon  a  liabihty  created  by 
statute.  It  may  well  be  urged  that  the  proceeding  now  before  the 
court,  which  is  to  appraise,  assess,  determine  and  fix  the  amount  of 
the  transfer  tax,  is  not  an  action  to  recover  upon  a  liability  created 
by  statute,  and  that  the  Statute  of  Limitations  goes  merely  to  the 
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remedy.  But  as  it  may  be  assumed  that  this  is  a  preliminary  step  in 
the  proceeding  to  collect  such  tax,  we  may  pass  this  over  and  assaine 
that  if  the  remedy  is  barred  the  proceedings  preliminary  to  the  action 
fall  with  it,  and  we  will  discuss  the  question  of  the  bar  of  the  statute. 

The  respondents  rely  verjr  largely  upon  the  case  of  People  ex  rel. 
New  York  Z.  cfe  7.  Co,  v.  Roberta  (157  X.  Y.  70),  but  the  court  in 
that  case  has  pointed  out  a  very  significant  distinction  between  the 
Corporation  Tax  Law  and  the  Taxable  Transfer  Act.  At  page  75  the 
court  say  :  "  The  tax,  which  is  imposed  upon  a  corporation,  is  not 
made  a  lien  upon  its  property ;  but  constitutes  an  obligation,  for  the 
enforcement  of  which  remedies  are  prescril>ed,  which  the  Comp- 
troller of  the  State  may  avail  himself  of.  As  an  obligation,  it  should 
be  regarded  in  the  same  light  as  are  the  obligations  of  individuals, 
in  view  of  the  general  operation  of  the  Statute  of  Limitations,  etc 
Onder  the  Taxable  Transfer  Act  the  tax  is  made  a  lien  upon  the 
property,  to  remain  "  until  tlie  same  is  paid,"  and  it  may  be  fairly 
questioned  if  a  Statute  of  Limitations  could  be  construed  to  bar  an 
action  or  proceeding  to  foreclose  a  lien  which  is  to  continue  until 
the  tax  is  paid. 

However,  if  it  be  assumed  that  the  statute  would  operate  to  bar 
any  proceeding  to  collect  this  tax,  which  has  not  been  collected 
because  of  the  neglect  of  the  executors  to  discharge  the  duty 
imposed  upon  them  by  law,  we  are  of  opinion  that  the  Legislature 
has  removed  such  bar.  Chapter  737  of  the  Laws  of  1899 
(adding  to  Tax  Law  [Laws  of  1896,  chap.  908]  §  282)  pro-, 
vides  that  "  The  provisions  of  the  Code  of  Civil  Procedure,  rela- 
tive to  the  limitation  of  time  of  enforcing  a  civil  remedy,  sliall  not 
apply  to  any  proceeding  or  action  taken  to  levy,  appraise,  assess,  deter 
mine  or  enforce  the  collection  of  any  tax  or  penalty  prescrilied  by 
articles  nine  or  ten  of  said  chapter  "  (Chap.  908  of  the  Laws  of  18^ 
covering  this  question),  "  and  tliis  act  shall  be  construed  as  having  been 
in  effect  as  of  date  of  the  original  enactment  of  the  Corporation  and 
Inheritance  Tax  Law,  provided,  however,  that  as  to  real  estate  in  the 
hands  of  honafide  purchasers,  the  transfer  tax  shall  be  presumed  to 
be  paid  and  cease  to  be  a  lien  as  against  such  purchasers  after  the 
expiration  of  six  years  from  the  date  of  accrual.  This  act  shall  not 
affect  any  action  or  proceeding  now  pending." 

It  cannot  be  doubted  that  the  Legislature  intended  to  make  tliia 
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statute  retroactive ;  that  it  intended  to  relieve  proceedings  u:ader  the 
Inheritance  Tax  Law  from  the  bar  of  the  statute,  if  such  existed,  except . 
tliat  as  to  innocent  purchasers  of  real  estate,  they  were  relieved 
from  tlie  lien  prescribed  by  tlie  original  acts  after  the  expiration  of 
eix  years.  This  proviso  is  purely  and  simply  for  the  benefit  of  inno- 
cent purchasers,  and  can  give  no  rights  or  exemptions  to  executors, 
administrators,  trustees  or  beneficiaries.  It  is  insisted,  however, 
that  the  bar  of  the  statute  was  complete  before  any  of  the  proceed- 
ings here  under  consideration  had  been  instituted,  and  that  there 
must  be  vested  rights  wliich  could  not  be  disturbed.  The  respond- 
ents urge  that  it  would  be  unjust  to  reopen  a  matter  which  liad 
been  judicially  determined  after  the  bar  of  the  statute  had  run,  and 
compel  executors  to  make  good  deficiencies,  etc.,  but  the  answer  to 
this  is  simple ;  executors,  trustees- and  administrators  are  presumed, 
like  other  people,  to  know  the  law,  and  they  have  no  right  to  permit 
the  property  on  which  the  State  has  a  lien  to  pass  out  of  their  pos- 
session or  control  until  that  lien  has  been  discharged.  The  property 
comes  into  their  possession  subject  to  this  lien.  It  is  made  their 
duty  to  call  the  attention  of  the  public  ofiicials  to  the  fact  that  they 
have  tlie  estate  in  their  possession,  and  that  it  is  subject  to  the  tax, 
and  until  this  duty  is  discharged  and  the  State  has  been  paid  this 
tax  as  the  compensation  which  it  exacts  for  permitting  the  devolution 
of  the  estate,  there  is  no  one  who  can  give  a  good  title  to  the  prop- 
erty, and  this  much  of  the  law  is  known  to  the  beneficiaries  and  to 
all  persons  interested,  so  that  there  can  be  no  such  thing  as  a  vested  , 
interest  in  the  estate,  no  matter  how  completely  it  may  have  been 
distributed.  All  of  the  property  passes  out  of  the  hands  of  the 
executors  or  trusteec  subject  to  the  lien,  though  in  the  case  of  inno- 
cent purchasers  of  real  estate  the  statute  limits  the  enforcement  to 
six  years.  As  the  recipients  could  not  get  a  title,  freed  from  the 
lien,  they  could  get  no  vested  rights  of  property,  independent  of 
such  lien,  and  the  Legislature  certainly  has  a  right  to  say  that  there 
shall  be  no  Statute  of  Limitations  in  respect  to  such  cases,  -and  to 
make  the  repeal  relate  back  to  the  original  act  for  the  assessing  of 
the  tax,  to  the  end  that  tlie  State  may  get  what  is  lawfully  due, 
even  in  those  cases  in  which  the  executors,  administrators  or  trustees 
have  failed  to  discharge  the  duties  prescribed  by  the  law  under 
which  they  have  assumed  to  act. 
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The  order  appealed  from  should  be  reversed,  and  the  prior  order 
aflBrmed. 

HiRSCHBERG,  P.  J.,  Gatnor,  Rich  aiid  Miller,  JJ.,  concurred. 

Order  of  the  Surrogate's  Court  of  Westchester  county  reversed, 
and  the  prior  order  affirmed,  with  costs. 


Eugene  C.  Pomeroy,  Appellant,  v.  Julia  P.  Newell  and  Othew, 
Respondents.     (No.  2.) 

Second  Department,  March  8, 1907. 

Vendor  and  purchaser — correspondence  not   constituting   contract  of 
sale  —  no  specific  performance  of  unaccepted  option. 

In  an  action  for  the  specific  performance  of  an  alleged  contract  to  convey  lands 
which  had  been  sold  by  the  owners  to  third  parties  it  was  shown  that  the 
plrtintiflf  had  telegraphed  to  the  owners  making  an  offer  for  the  property 
"  free  and  clear."  The  ownei-s  replied,  '*  Will  take  cash  above  all  liens  which 
yon  must  assume."  Plaintiff  replied,  *'  Will  you  accept  fdO,000  cash,  I  assum- 
ing all  liens?"  to  which  the  owners  answered,  *'  Will  take  |60,000cash  above  aD 
liens  and  commissions."  Thereafter  the  plaintiff  telegraphed,  **  Will  you  give 
tiiirty  day  opinion  at  last  figures?"  to  which  the  owners  replied,  "Will  give 
thirty  day  option.  Notify  Blackwell "  (the  latter  being  the  owners'  real  estate 
agent),  to  which  plaintiff  two  days  afterwards  replied,  '*  Your  cable  graating 
option  received.    Have  accepted  option.    Notified  Black welL" 

Edd,  that  the  correspondence  did  not  constitute  a  contract  of  sale,  bat  a 
mere  option  or  continuing  offer,  which,  not  being  founded  upon  a  con- 
sideration, was  subject  to  withdrawal  at  any  time  before  acceptance  by  the 
plaintiff; 

That  the  sale  to  third  persons  was  a  withdrawal  of  the  option. 

That  mere  assent  to  an  offer  of  an  option  is  not  a  purchase  thereunder; 

That  the  plaintiff  was  not  entitled  to  specific  performance,  which  will  never  be 
decreed  unless  there  be  mutuality  of  contract. 

Appeal  by  tlie  plaintifif,  Eugene  C.  Pomeroy,  from  a  judgmeat 
of  the  Supreme  Court  in  favor  of  the  defeudants,  entered  in  the 
office  of  the  clerk  of  the  county  of  Qneens  on  the  16th  day  of 
March,  1906,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Queens  County  Special  Term,  dismissing  the  complaint  upon 
the  merits. 
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Archibald  Foote  Clark  [Joseph.  D,  Redding  with  him  on  the 
brief],  for  the  appellant. 

George  E.  BlachweU  [  William  C:  Tvmm  with  him  on  the 
brief],  for  the  responcjents  Newell  and  Pomeroy. 

Henry  H.  AbboUy  for  the  respondent  Rickert. 

Jenes,  J. : 

This  is  an  appeal  from  a  judgment  dismissing  the  complaint  in 
an  action  for  specific  performance.  In  consideration  of  this  disposi- 
tion we  must  remember  that  sucli  relief  is  "  largely  in  the  discretion 
of  the  equity  courts "  (Bunckel  v.  Dunckel^  141  N.  T.  434),*  and 
that  in  StoJcea  v.  Stokes  (148  id.  716)  the  following  rule  was  quoted 
and  approved :  "  A  contract  must  possess  certain  elements  in  order 
that  a  court  of  equity  may  exercise  jurisdiction  to  compel  its  per- 
formance. *  It  must  be  upon  a  valuable  consideration.  It  must  be 
reasonably  certain  as  to  its  subject-matter,  its  stipulations,  its  pur- 
poses, its  parties,  and  the  circumstances  under  which  it  was  made. 
It  must  be,  in  general,  mutual  in  its  obligations  and  its  remedy.' 
(3  Pomeroy's  Eq.  Jur.,  sec.  1405.)  " 

The  plaintiff  declares  upon  an  agreement  to  convey  lands  in  the 
county  of  Queens,  possessed  by  the  defendants  Mrs.  Newell  and 
Miss  Pomeroy,  who  were  his  aunts.  At  the  time  of  the  alleged 
agreement  the  plaintiff  was  in  this  country  and  the  said  defendants 
were  in  France.  The  husband  of  Mrs.  Newell,  George  B.  Newell, 
Esq.,  who  was  the  agent  of  these  defendants,  was  also  in  France,  and 
the  dealings  between  the  plaintiff  and  Mr.  Newell  were  by  telegraph 
and  by  post.  The  property  had  been  in  the  family  for  years  and 
was  well  known  by  all  of  the  parties.  It  had  been  the  subject  of 
correspondence  between  them  for  some  time.  Mr.  Newell  had  put 
the  property  in  charge  of  the  law  firm  of  Blackwell  Brothers  of  New 
York  city,  who  were  authorized  to  sell  it  and  who  were  continuously 
active  to  make  a  sale  that  would  be  acceptable  to  their  clients. 
These  facts  were  familiar  to  the  plaintiff. 

It  appears  that  the  Messrs.  Blackwell  made  a.  sale  of  the  lands  to 
a  third  party,  which  the  defendants  in  recognition  of  the  Messrs. 
BlackwelPs  authority  in  the  premises  felt  bound  to  confirm  and  did 
App.  Div.  —  Vol.  CXVII.        51 
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confirm.  It  was  essential  then  that  the  plaintiff  should  establish  a 
prior  engagement  of  the  defendants  to  him,  and  thus  the  contest 
waged  about  the  telegraphic  communications  before  the  period  that 
the  BlackweUs  notified  the  plaintiff  of  the  sale  made  by  them.  This 
was  February  fifteenth.  On  February  9,  1905,  the  plaintiff  had 
telegraphed  to  Mr.  Newell :  "  Will  give  Pomeroy  and  Newton  (or 
Newell)  seventy-five  thousand  for  Astoria  property  free  and  dear. 
Answer.''  On  February  10,  1905,  Mr.  Newell  had  telegraphed: 
^^  Will  take  cash  above  all  liens  which  you  must  assume."  On  that 
day  the  plaintiff  telegraphed  to  Newell:  "Will  you  accept  fifty 
thousand  cash,  I  assuming  all  liens  {"  On  February  eleventh 
Mr.  Newell  had  telegraphed:  "Will  take  sixty  thousand  cash 
above  all  liens  and  commissions."  On  Fel>ruary  eleventh  the 
plaintiff  telegraphed :  "  Will  you  give  thirty  day  option  at  last 
figures?"  And  on  February  twelfth  Mr.  Newell  telegraphed: 
"  Will  give  thirty  day  option.  Notify  Blackwell."  On  February 
fourteenth  the  plaintiff  telegraphed :  "  Your  cable  granting  option 
received.     Have  accepted  option.     Notified  Blackwell." 

The  issue  as  to  an  agreement  was  finally  defined  as  to  the  force 
and  effect  of  the  expression,  "  Have  accepted  option,"  the  plaintiff 
insisting  that  thereby  he  agreed  to  purchase  the  property  and  the 
defendants  contending  that  thereby  the  plaintiff  but  agreed  to 
establish  an  option  between  the  parties  whereby  if  he  offered  the 
stipulated  price  within  thirty  days  he  would  purchase  the  property. 
The  learned  Special  Term  sustained  the  defendants,  and  I  am  of 
opinion  that  its  judgment  should  be  affirmed.  The  determination 
of  the  intention  is  not  dependent  on  the  question  whether  the  lan- 
guage used  was  futile  or  effective;  by  this  I  mean  whether  the 
plaintiff  thereby  did  or  did  not  secure  an  option.  If  he  sought  to 
secure  an  option  and  did  not,  we  should  not,  therefore,  hold  that  he 
he  did  not  intend  to  secure  it.  The  agreement  for  an  option  and 
the  option  are  two  different  things  {Ide  v.  Letter,  10  Mont  5; 
Black  V.  Maddox^  104  Ga.  157 ;  21  Am.  &  Eng.  Ency.  of  Law 
[2d  ed.],  924  and  925),  and  the  mere  assent  to  an  offer  of  an  option 
is  not  a  purchase  under  the  option.  {Chicago  <&  G.  E.  B.  Co, 
V.  Dane^  43  N.  Y.  240.)  Otherwise  acceptance  of  the  offer  of  an 
option  would  destroy  the  option  by  merging  it  in  the  purchase.  In 
this  case  the  plaintiff,  in  order  to  maintain  his  legal  right,  was  forced 
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to  declare  on  an  agreement  to  purchase,  for  if  he  stood  upon  the 
proposition  that  the  words  "Have  accepted  option"  secured  for 
him  an  option,  he  must  fail,  inasmuch  as  what  the  parties  supposed 
was  an  option  was  but  a  mere  continuing  offer,  in  that  there  was  no 
consideration  for  it,  and  hence  it  could  be  withdrawn  at  any  time  ' 
before  the  plaintiff  availed  himself  of  it.  (21  Am.  &  Eng.  Ency.  of 
Law,  supra,  929;  Quick  v.  Wheeler,  78  N.  Y.  300,  304.  See, 
too,  Didhinson  v.  Dodds,  L.  E.  2  Ch.  Div.  463 ;  Boston  cfe  Maine 
JSailroad  v.  BarUett,  3  Cush.  225.)  And  the  sale  by  the  Black- 
wells  would  amount  to  such  withdrawal.  {Dickinson  v.  Dodds, 
supra,) 

The  words  "  Have  accepted  option  "  liave  not  received  a  judicial 
definition  from  the  Court  of  Appeals  so  as  to  warrant  the  assump- 
tion that  the  parties  had  a  settled  definition  in  mind.  {Slocovich  v. 
Orient  Mut.  Ins.  Co.,  108  N.  Y.  56.)  The  industry  of  the  learned 
counsel  for  the  appellant  has  collected  instances  of  the  use  of  this 
expression,  in  judicial  opinions  and  in  legal  head  notes,  to  describe 
past  acts  in  closing  the  option.  It  may  be  conceded  that  such  uses 
were  accurate,  but  on  the  other  hand  instance  is  not  wanting  of  a 
use  of  the  same  expression  in  the  sense  contended  for  by  the 
defendants  in  this  case.  In  Chicago  cfe  G,  E.  R.  Co.  v.  Dan^ 
{supra),  Gbovee,  J.,  for  the  court,  writes :  "  Upon  the  receipt  of 
the  defendants'  offer  to  transport  not  to  exceed  6,000  tons  upon  the 
terms  specified,  it  merely  accepted  such  offer  and  agreed  to  be  bound 
by  its  terms.  This  amounted  to  nothing  more  than  the  acceptance 
of  an  option  by  the  plaintiff  for  the  transportation  of  such  quantity 
of  iron  by  the  defendants  as  it  chose ;  and  had  there  been  a  con-~ 
sideration  given  to  the  defendants  for  such  option  the  defendants 
would  have  been  bound  to  transport  for  the  plaintiff  such  iron  as  it 
required  withm  the  time  and  quantity  specified,  the  plaintiff  having 
its  election  not  to  require  the  transportation  of  any."  We  are  not 
limited  by  legal  definition  or  by  rigid  meaning,  but  the  question  may 
be  answered  in  consideration  of  the  meaning  of  the  words,  in  the 
light  of  surrounding  circumstances,  of  the  purpose  in  mind  and  of 
the  end  sought.  {Moloney  v.  Iroquois  Brewing  Co.,  173  N".  Y. 
303  ;   Gillet  v.  Bank  of  America,  160  id.  549.) 

The  parties  had  failed  to  make  any  agreement  for  immediate 
purchase,  and  they  were  apart  as  to  the  purchase  price.     The  defend 
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ants  demanded  more  than  the  plaintiff  offered.     Thereupon  the 
plaintiff's  object  was  to  secure  an  option  in  order,  as  lie  says,  that  he 
might  look  into  the  "  taxes,  assessments,  arrears  and  interest."    It 
is  to  be  noted  that  the  plaintiff  did  not  ask  for  the  option,  80 
that  an  answer  of  the  defendants  might  constitute  a  meeting  of 
the  minds,  nor  did  he  make  an  offer  that  he  would  take  an  option. 
He  but  makes .  inquiry, "  Will  you  give  thirty  day  option  at  last 
figures?"     In  Wald's  Pollock  on  Contracts  (Williston's   3d  ed. 
p.  15)  it  is  said :  "  First^  we  have  to  consider  in  particular  cases 
whether  some  act  or  announcement  of  one  of  the  parties  is  really 
the  proposal  of  a  contract,  or  only  an  invitation  to  other  persons  to 
make  proposals  for  his  consideration.     This  depends  on  the  inten- 
tion of  the  parties  as  collected  from  their  language  and  the  nature 
of  the  transaction,  and  the  question  is  one  either  of  pure  fact  or  of 
construction.     Evidently  it   may   be  an   important  one,  but  doe 
weight  has  not  always  been  given  to  it."     Lawson  in  bis  article  on 
Contracts  in  Cyclopedia  of  Law  and  Procedure  (Vol.  9,  p.  278), 
says :  "  If  a  proposal  is  nothing  more  than  an  invitation  to  the  per- 
son to  whom  it  is  made  to  make  an  offer  to  the  proposer,  it  is  not 
such  an  offer  as  .can  be  turned  into  an  agreement  by  acceptance. 
Proposals  of  this  kind,  although  made  to  definite  persons  and  not 
to  the  public  generally,  are  merely  invitations  to  trade ;  they  go  no 
further  than  what  occurs  when  one  asks  another  what  he  will  give 
or  take  for  certain  goods.     Such  inquiries  may  lead  to  bargains, 
but  do  not  make  them.     They  ask  for  offers  which  the  proposer  Las 
a  right  to  accept  or  reject  as  he  pleases."     Legally  if  the  matter  had 
ended  with  the  defendants'  statement  "  Will  give  thirty  day  option," 
the  plaintiff  would  not  have  been  bound,  for  there  was  no  assent 
Notice  of  a  refusal  to  accept  was  not  required  of  him.     {Comings. 
Colt^  5  Wend.  253.)     And  as  the  parties  were  not  together,  an 
acceptance  must  be  manifested  by  some  appropriate  act.    ( White 
V.  CorlieSy  46  N.  Y.  467.)     The  purchase  involved  a  large  sum; 
the  parties  were  thousands  of  miles  apart,  the  communication  was 
by  cable  which  could  only  be  verified  by  that  means,  and  tlie 
defendants  had  required  that  Blackwell  should  be  notified.    What 
was  more  natural  than  that  the  telegram  offering  the '' option " 
should    be    acknowledged    and    that    the     notification    required 
should  be  reported  as  made  2     If  the  telegram  was  to  be  acknowl- 
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edged  at  all,  it  was  bat  natural  that  the  plaintiff  should  make  some 
expression  of  assent  to  the  offer.  The  words  "Have  accepted, 
option '-  more  naturally  refer  to  the  acceptance  of  the  "  option  '^ 
than  to  the  purchase  of  the  property.  And  in  passing  it  may  be 
noted  that  in  his  telegram  of  the  sixteenth  the  plaintiff  does  not  ask 
the  defendants  to  cable  Blackwell  '*  Have  accepted  option,"  but  to 
**  Cable  Blackwell  have  purchased."  It  may  be  that  the  economj 
of  saving  a  single  word  explains  the  variance,  or  it  may  be  that  the 
variance  in  language  indicates  different  ideas.  It  is  natural  to  the 
course  of  business  dealing  that  an  acceptance  should  follow  an  offer, 
if  one  desire  to  avail  himself  of  the  offer,  and  it  is  unnatural  that 
such  an  one,  even  inviting  an  offer,  should  remain  without  word  or 
action  of  assent  when  the  offer  is  made,  relying  on  the  fact  that  the 
offerer  assumes  an  assent  from  an  invitation.  The  telegram  of  Mr. 
Newell  in  answer  to  the  inquiry  whether  a  thirty-day  option  would 
be  given,  was  sent  from  Paris  on  Sunday,  February  twelfth,  and  was 
received  on  that  day,  presumably,  in  Madison,  Jfew  Jersey.  February 
thirteenth  was  celebrated  as  Lincoln's  birthday,  and  yet  the  plaintiff, 
who  had  asked  for  an  option  of  thirty  days  which  he  understood  had 
been  given  to  him  and,  therefore,  must  then  have  supposed,  for  aught 
that  appears,  that  he  had  yet  twenty-seven  or  twenty-eight  days  in 
which  to  exercise  his  right,  asserts  that  on  the  following  day,  Feb- 
ruary fourteenth,  he  agreed  to  purchase  the  property.  He  testifies 
that  he  asked  for  the  time  in  order  that  he  might  determine  the 
taxes,  assessments,  arrears  and  interest  against  the  property,  and  he 
also  testifies  that  he  had  investigated  the  matter  sufficiently  in  the 
time  that  intervened  his  receipt  of  the  "  option  "  and  the  sending 
of  his  telegram  of  February  fourteenth.  He  does  testify  to  the 
particulars  of  his  investigation.  But  one  naturally  queries  the  rea- 
son which  moved  the  plaintiff  to  such  hot  haste.  It  must  be 
remembered  that  he  had  received  no  intimation  from  any  source 
that  there  was  any  doubt  as  to  his  "  option."  On  the  other  hand, 
if  he  intended  to  secure  the  "  option,"  it  was  entirely  natural,  as  I 
have  said,  that  he  should  acknowledge  promptly  the  receipt  of  the 
offer,  and  also  in  the  acknowledgment  express  his  acceptance 
thereof. 

Specific  performance  is  not  decreed  nnless  there  be  mutuality. 
Would  a  court  of  equity  hold  the  plaintiff  upon  such  language  under 
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the  circamstances  as  being  sufficiently  clear,  cogent  and  definite,  to 
'establish  an  agreement  on  his  part  to  purchase  this  property ! 

The  question  is,  what  was  agreed  upon  between  the  parties  before 
the  sale  by  the  Blackwells  to  a  third  party  ?  The  words  and  acts  of 
the  plaintiff  subsequent  to  the  notification  which  he  received  from 
Blackwell  cannot  be  taken  as  throwing  light  upon  the  intent  and 
purpose  of  the  language  "  Have  accepted  option,"  without  carrying 
in  mind  that  such  words  were  written  and  such  acts  were  done 
after  the  plaintiff  had  thus  been  notified  and  perhaps  understood 
tliat  any  theory  of  an  "  option  "  could  not  avail  him.  The  learned 
counsel  for  the  appellant  lays  stress  on  the  fact  that  his  letter  of 
February  fourteenth  to  the  Blackwells  is  strong  indication  of  intent 
and  purpose.  But  the  letter  is  ambiguous  and  consistent  with  the 
plaintiff's  supposition  that  he  had  secured  an  option.  He  wrote: 
^^  I  take  pleasure  in  informing  you  that  I  have  acquired  the  interests 
of  my  aunts."  This  was  not  the  natural  expression  of  one  who  had 
agreed  to  buy  the  property  owned  by  his  aunts.  He  would  have 
said  outright,  I  have  agreed  to  purchase,  or  I  have  bought  the 
property,  or  I  have  purchased  the  property.  The  plaintiff  reveals 
himself  as  somewhat  disingenuous.  When  the  question  came  as  to 
who  should  take  the  property,  he  telegraphed  Mr.  Newell  on 
March  second  :  "  Under  heavy  obligations ;  am  com  j^elled  to  hold  yon 
to  contract,"  and  yet  under  cross-examination  he  admits  there  were 
"  no  specific  obligations ;  *  *  *  I  did  not  refer  to  pecuniary 
obligations  of  any  kind  ;  *  *  *  it  was  a  moral  obligation."  It 
amounted,  he  admits,  to  no  more  than  his  intention.  The  plaintiffs 
letter  to  Mr.  Newell  of  February  twentieth  is  significant :  "  I  am 
writing  to  inform  you  that  I  am  now  in  position  to  purchase 
^  *  *.  My  reason  for  asking  a  thirty  days'  option  was  to  enable 
me  to  go  fully  into  the  matter  of  taxes,  assessments,  arrears  and 
interest  which  acted  as  a  lien  against  the  property,  and  I  did  not 
feel  disposed  to  assume  greater  responsibilities  in  this  matter  than 
I  could  in  justice  to  myself  and  family  undertake."  When  asked 
upon  the  witness  stand,  "  Your  idea  in  asking  an  option  was  to  find 
out  first  how  much  the  taxes  and  liens  were  before  yon  undertook 
any  responsibility,  is  that  so  ? "  the  plaintiff  replied,  "*  I  wanted  to 
know  how  much  I  had  to  pay  for  the  property,  of  course,  as  near 
as  I  could  find  out.     Q.  And  until  you  discovered  that  fact,  yon 
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did  not  mean  to  buy  it,  did  you  ?  A.  Not  necessarily.  By  the  court : 
Q.  Did  you  mean  to  buy  it  ?  That  is  not  an  answer.  Did  you 
mean  to  buy  it !  A.  I  would  have  had  to  decide  that  afterward. 
Q.  Then  you  did  not  mean  to  buy  it  then  i  (No  answer.)  '^  Mr. 
Newell  appe&rs  to  have  acted  throughout  with  scrupulous  fairness, 
though  with  predilections  for  his  nephew,  this  plaintiff.  It  is  impos- 
sible for  me,  after  a  reading  of  his  entire  correspondence,  to  con- 
elude  that  he  had  any  other  thought  in  mind  than  that  by  the  tele* 
grams  of  February  eleventh,  twelfth  and  fourteenth  there  was  no 
agreement  between  him  and  his  nephew  save  for  an  option  to  pur- 
chase within  thirty  days,  and  that  he  wished  to  secure  such  privi- 
lege for  him  if  ho  could  do  so.  In  point  of  law  there  was  not  even 
that,  but  at  most  a  continuing  oflEer  that  was  legally  withdrawn 
before  the  plaintiff  accepted  it. 
I  advise  affirmance,  with  costs. 

Hooker,  Gaynor,  Eioh  and  Miller,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Mart 
Costello,  Deceased.     (Nos.  1,  2.) 

William  C.  Wilson,  as  Comptroller  of  the  State  of  New  York, 
Appellant ;  William  B.  Davenport,  as  Administrator,  etc.,  of 
Mary  Costello,  Deceased,  Respondent. 

Second  Department,  March  8,  1907. 

Tax  —  practice  —  appeal  from  order  of  surrogate  exempting  estate  from 

taxation. 

The  review  of  a  surrogate's  order  exempting  an  estate  from  taxation  without  the 
appointment  of  an  appraiser  should  be  taken  first  by  an  appeal  to  the  surro- 
gate and  then  by  appeal  to  the  Appellate  Division  from  the  afi3rmance  or 
reversal  by  the  surrogate  of  his  order.  The  original  order  of  the  surrogate 
being  in  the  nature  of  an  ex  parte  order,  no  direct  appeal  therefrom  lies  to  the 
Appellate  Division. 

Appeal  in  the  first  above-entitled  proceeding  by  William  C.  Wil- 
son, as  Comptroller  of  the  State  of  New  York,  from  a  decree  of  the 
Surrogate's  Court  of  the  county  of  Kings,  entered  in  said  Surro- 
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gate's  Court  on  tbe  19th  day  of  March,  1906,  declaring  the  estate 
of  Mary  Costello,  deceased,  to  be  exempt  from  a  transfer  tax. 

Appeal  in  the  second  above-entitled  proceeding  by  William  C. 
Wilson,  as  Comptroller,  etc.,  from  an  order  entered  in  said  Surro- 
gate's Court  on  the  18th  day  of  April,  1906,  affirming  said  decree  of 
March  19,  1906 

Jabish  Holmes,  Jr.  [Leonard  Bacon  Smith  and  Frank  Julian 
Price  with  him  on  the  brief],  for  the  appellant. 

B.  M.  Cahoone,  for  the  respondent. 

HOOKBB,  J. : 

The  first  of  these  appeals  is  from  an  order  of  the  Surrogate's 
Court  declaring  the  estate  of  the  deceased  to  be  exempt  from  pay- 
ment of  a  transfer  tax.  The  second  appeal  is  from  an  order  of  tbe 
Surrogate's  Court  affirming  the  order  from  which  the  first  appeal  is 
directly  taken.  The  merits  of  this  controversy  are  with  the  Comp- 
troller, the  appellant.  The  same  question  was  argued  and  decided 
in  Matter  of  Mock  (113  App.  Div.  913),  and  our  decision  in  that 
case  must  control  here.  The  order  of  exemption  should,  therefore, 
be  reversed  on  the  authority  of  that  case. 

The  principal  question  presented  by  these  appeals,  however,  is 
one  of  practice. 

On  the  19th  day  of  March,  1906,  there  was  entered  in  the  office 
of  the  surrogate  of  Kings  county  an  order  adjudging  that  the 
transfer  of  the  property  of  the  deceased  passing  to  her  next  of  kin 
be  exempt  from  taxation  under  the  acts  in  relation  to  the  transfer 
of  property.  The  order  was  signed  by  the  surrogate  and  seems  to 
have  been  made  without  an  appointment  of  an  appraiser  by  the 
surrogate.  On  the  2d  day  of  April,  1906,  the  Comptroller  of  the 
State,  deeming  himself  aggrieved  by  reason  of  the  order  of  exemp- 
tion, appealed,  from  the  said  order  of  March  nineteenth  to  the  sur- 
rogate of  the  county  of  Kings,  and  in  his  notice  of  appeal  stated 
the  grounds  upon  which  the  appeal  was  taken.  The  surrogate  con- 
sidered the  questions  raised  by  the  appeal  and  on  April  18, 1906,  an 
order  was  entered  in  his  office  whereby  the  order  of  March  19, 1906, 
was  affirmed. 

On  April  19,  1906,  the  Comptroller  appealed  to  this  court 
directly  from  the  order  of  March  19,  1906 ;  that  appeal  is  the  iirst 
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above  entitled.  On  the  same  day,  to  wit,  April  19,  1906,  the 
Comptroller  also  appealed  to  this  court  from  the  order  of  affirmance 
entered  April  18,  1906 ;  this  is  the  appeal  second  above  entitled. 
The  question  then  presented  by  these  appeals  is  which  is  the  proper 
manner  in  which  to  review  the  surrogate's  order  of  exemption, 
whether  by  direct  appeal  to  the  Appellate  Division  or  an  appeal 
first  having  been  taken  to  the  surrogate  by  appeal  to  the  Appellate 
Division  from  the  affirmance  or  reversal  by  the  surrogate  of  the 
order  of  exemption  or  either. 

In  the  view  I  take  of  the  statute  the  latter  is  the  only  method 
permitted. 

Nb  direct  appeal  to  this  court  lies  from  the  order  of  March  nine- 
teenth. The  statute  {post)  provides  that  the  order  must  be  entered 
by  the  surrogate,  as  of  course,  from  the  report  of  the  appraiser. 
The  order  is,  therefore,  in  the  nature  of  an  ex  parte  order  and  an 
appeal  does  not  lie  therefrom.  {Hayes  v.  Consolidated  Gas  Co., 
143  N.  Y.  641 ;  Matter  of  Johnson,  27  Hun,  538 ;  People  ex  reL 
Schlehr  v.  Conmion  Council,  30  id.  636 ;  Matter  of  Nottingham, 
88  id.  448 ;  MaUer  of  Kdsey  v.  Chv/rch,  112  App.  Div.  408.) 

The  appeal  should  be  taken  from  the  order  to  the  surrogate  and 
thence  the  case  brought  to  the  Appellate  Division.  Section  232  of 
the  Tax  Law  (Laws  of  1896,  chap.  908,  as  aind.  by  Laws  of  1897, 
chap.  284  ;  Laws  of  1899,  chap.  672  and  Laws  of  1901,  chap.  173) 
provides  how  the  report  of  the  appraiser  shall  be  enforced ;  from 
such  report  it  is  provided  that  the  surrogate  shall  forthwith,  as  of 
course,  determine  the  amount  of  tax  to  which  the  estate  is  liable  or 
may  determine  the  amount  of  tax  without  appointing  an  appraiser. 
In  this  case,  evidently  without  the  appointment  of  an  appraiser, 
the  surrogate  determined  that  the  amount  of  the  tax  was  nothing 
and  entered  the  order  of  March  nineteenth.  And  from  this  order 
an  appeal  lies  to  the  surrogate,  for  the  section  goes  on  to  provide : 
"  The  Comptroller  of  the  State  of  New  York  or  any  person  dissat- 
isfied with  the  appraisement  or  assessment  and  determination  of  tax 
may  appeal  therefrom  to  the  surrogate,  within  sixty  days  from  the 
fixing,  assessing  and  detennination  of  tax  by  the  surrogate  as  herein 
provided,  upon  filing  in  the  office  of  the  surrogate  a  written. notice 
of  appeal,  which  shall  state  the  grounds  upon  which  the  appeal  is 
taken,"     This  language  is  so  clear  that  it  needs  no  construing ;  it 


Digitized  by  LjOOQ IC 


810  ChRISTENSON  V,  PlNCUS,  • 

Second  Department,  March,  1907.  [Vol  117. 

gives  the  Comptroller  the  right  to  appeal  from  the  order  of  March 
nineteenth  to  the  surrogate  himself.  Tliis  he  has  done,  and  by 
stating  the  grounds  upon  which  the  appeal  is  taken,  he  complied 
with  the  statute.  After  argument,  liis  appeal  resulted  in  an  order 
or  decree  of  the  Surrogate's  Court,  and  therefrom  an  appeal  lay  to 
this  court.     (Code  Civ.  Proc.  §  2570.) 

The  appeal  from  the  order  of  March  19, 1906,  should  be  dismiissed, 
without  costs,  and  the  order  of  April  18,  1906,  should  be  reversed, 
without  costs. 

Woodward,  Jenks,  Gaynor  and  Kich,  JJ.,  concurred. 

Appeal  dismissed,  without  costs.  Order  of  the  Surrogate's  Court 
of  Kings  county  reversed,  without  costs. 


Christian  Christenson,  Bespondent,  v,  Louis  Pincus,  Appellant 

Second  Department,  March  8,  1907. 

Pleading — practice  —  action  for  conversion  and  for  goodi  add  —  cauies 
should  be  separately  stated  and  numbered. 

When  a  complaint  alleges  two  causes  of  action,  one  for  conversion  and  the  other 

for  goods  sold  and  delivered,  the  defendant  is  entitled  to  have  the  causes 

separately  stated  and  numbered. 
Although  the  defendant  may  require  the  plaintiff  to  elect  between  such  causes  at 

trial,  he  may  at  his  option  require  the  causes  to  be  separated  and  numbered 

before  answering. 

Appeal  by  the  defendant,  Louis  Pincus,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  3d 
day  of  January,  1907,  denying  the  defendant's  motion  to  compel 
the  plaintiff  to  separately  state  and  number  the  causes  of  action  set 
forth  in  the  complaint. 

J.  Charles  Weschler  [Sol  Rothschild  with  him  on  the  brief],  for 
the  appellant. 

Ferdinand  E.  M.  BuUowa,  for  the  respondent. 

Rich,  J. : 

The  complaint  alleges  two  causes  of  action,  one  for  converrioi 
and  one  on  contract  for  goods  sold  and  delivered.     The  plaintiff 
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might  have  waived  the  tort  in  his  pleading  and  then  the  action 
would  have  proceeded  as  one  on  contract.  This  he  has  not  seen  fit 
to  do,  and  defendant  was  entitled  to  have  the  causes  of  action  sepa- 
rated and  numbered.  (Code  Civ.  Proc.  §  483.)  It  has  become  the 
settled  practice  that  a  plaintiff  will  be  required  to  elect  at  the  trial 
as  to  which  of  two  causes  of  action  ho  will  try,  and  that  would  have 
been  quite  proper  in  this  case,  but  defendant  had  the  right,  at 
his  option,  before  answering  to  move  to  have  the  causes  of  action 
separated  and  numbered,  and  plaintiff  would  have  been  in  time, 
even  upon  the  motion  to  elect,  to  waive  the  tort  and  proceed  upon 
the  one  cause  of  action.  He  failed  to  avail  himself  of  the  oppor 
tanity  given  him  by  the  learned  justice  at  Special  Term  to  do 
this,  and  the  order  must  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  granted,  with  ten  dollars  costs. 

HiRsoHBERO,    P.    J.,    Woodward,    Gatnor   and  Miller,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  the  Cirr  of  New  York, 
Appellant,  for  a  Writ  of  Certiorari  to  Richard  Miohell  and 
Others,  as  Assessors  of  the  Town  of  Southeast,  County  of 
Putnam,  State  of  New  York,  Eespondents. 

Second  Department,  March  8,  1907. 

Tax  —  certiorari  to  review  assessment  —  when  writ  matter  of  right — 
allegations  requiring  grant  of  writ. 

Certiorari  under  section  250  of  the  Tax  Law  is  a  matter  of  right  if  the  fact^  stated 
in  such  section  are  set  forth  so  as  to  vest  the  court  with  jurisdiction. 

Allegations  in  a  petition  that  the  relator  is  aggrieved  because  an  assessment  of 
real  property  is  fixed  at  a  sum  stated  "  which  is  erroneous,  illegal  and  unjust 
by  reason  of  overvaluation,  the  extent  thereof  being  $1,000,000,  and  your  peti- 
tioner is  aggrieved  because  the  real  property  of  your  petitioner  is  assessed  by 
the  assessors  aforesaid  at  an  erroneous  and  excessive  valuation,"  brings  the 
case  within  the  statute,  vests  the  court  with  jurisdiction  and  requires  the  issue 
of  the  writ. 

When  a  petition  for  certiorari  to  review  an  assessment  of  aqueducts  and  gate- 
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houses  belonging  to  the  city  of  New  York  raises  the  question  of  the  illegality 
thereof,  the  question  as  to  whether  appurtenances  thereto  are  also  exempt 
will  not  be  determined  on  an  appeal  from  an  order  quashing  the  writ. 

Appeal  by  the  petitioner,  the  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  Putnam  on  tlie  9th  day  of  April,  1906,  pursuant  to  an 
'  order  made  at  the  Kings  County  Special  Term  and  entered  in  said 
clerk's  office  on  the  24th  day  of  March,  1906,  quashing  a  writ  of 
certiorari  theretofore  issued  herein,  and  also  from  such  order 
directing  the  entry  of  the  said  judgment. 

/.  J.  Beaudrim  [  William  B,  Ellison  with  him  on  the  briefj^ 
for  the  appellant. 

Ah'am  J,  Miller^  for  the  respondents. 

Rich,  J. : 

This  is  an  appeal  from  an  order  and  the  judgment  entered  thereon 
quashing  a  writ  of  certiorari  issued  to  review  an  assessment  against 
the  city  of  New  York,  upon  the  ground  that  the  petition  upon 
which  such  writ  issued  did  not  show  sufficient  facts  to  vest  juri^ 
diction  in  the  court.  The  only  questions  before  us  are  whether  the 
allegations  of  the  petition  regarding  the  assessment  of  the  aqne- 
ducts  and  gate  houses  (which  are  claimed  to  be  appnrtenancee)  and 
overvaluation  are  sufficient  to  confer  jurisdiction  requiring  the 
issuance  of  the  writ.  If  they  are,  it  was  not  a  discretionary  matter, 
but  a  matter  of  riglit.  (^Rochester  Railway  Co.  v.  Robinson^  133 
N.  Y.  242.)  Section  250  of  the  Tax  Law  (Laws  of  1896,  chap.  908), 
so  far  as  its  provisions  are  material  in  the  consideration  of  these  ques- 
tions, is  as  follows :  "  Any  person  assessed  upon  any  assessment-roll 
claiming  to  be  aggrieved  by  any  assessnient  for  property  therein,  may 
present  to  the  Supreme  Court  a  petition  duly  verified  setting  forth 
that  the  assessment  is  illegal,  *  *  *  or  if  erroneous  by  reason 
of  overvaluation,  stating  the  extent  of  such  overvaluation."  The 
paragraph  of  the  petition  alleging  overvaluation  is  as  follows :  "  Tliat 
your  petitioner  is  further  aggrieved  because  the  assessment  of  such 
real  property  of  your  petitioner  is  fixed  at  $1,169,640.50,  which  \k 
erroneous,  illegal  and  unjust,  by  reason  of  overvaluation,  the  extent 
thereof  being  one  million  dollars.     And  your  petitioner  is  a^rieved 
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because  the  real  property  of  your  petitioner  is  assessed  by  the 
Assessors  aforesaid  at  an  erroneous  and  excessive  valuation,  far 
above  the  full  value  thereof."  This  allegation  is  well  within  the 
language  of.  the  statute.  It  alleges  the  assessment  to  be  "  erro- 
neous by  reason  of  overvaluation,"  states  **the  extent  of  such 
overvaluation,"  and  that  petitioner  is  aggrieved  thereby.  This 
is  suflScient  to  confer  jurisdiction  upon  the  court,  and  the  issue  of 
the  writ  was  imperative.  {Matter  of  Nisbet,  3  App.  Div.  171 ; 
Matter  of  Corwin^  135  N.  Y.  245 ;  Rochester  Railway  Co.  v. 
Rdbinson^  supra ;  People  ex  rel.  Commercial  Mut.  Ins.  Co.  v. 
Commissioners^  144  N.  Y.  483  ;  People  ex  rel.  Broadway  Realty 
Co.  Y.  Feitner,  61  App.  Div.  156 ;  affd.,  168  N.  Y.  661 ;  People 
ex  rd.  Edison  EL  III.  Co.  v.  Feitner^  86  App.  Div.  46  ;  affd.,  178 
N.  Y.  677.)  The  petition  in  the  case  at  bar  does  not  differ  materially 
from  that  in  People  ex  rel.  Edison  El.  III.  Co.  v.  Feitner  {supra). 
In  that  case  it  was  held  in  effect  that  People  ex  rel.  Sutphen  v. 
Feitner  (45  App.  Div.  542)  and  People  ex  rel.  Greenwood  v.  Feit- 
ner (77  id.  428)  upon  which  the  learned  justice  in  quashing  the  writ 
in  the  case  at  bar  seems  to  have  relied,  had  been  superseded  by  the 
decision  in  the  Broadway  Realty  Co.  case. 

We  think  the  petition  sufficiently  raises  the  question  of  the  ille- 
gality of  the  assessments  on  the  relator's  aqueducts  and  gate  houses 
connected  therewith.  By  section  480  of  the  Greater  New  York 
charter  (Laws  of  1901,  chap.  466)  and  the  decision  in  Matter  of 
City  of  New  York  v.  Mitchell  (183  N.  Y.  245)  aqueducts  are 
exempt.  As  to  whether  their  appurtenances  are  also  exempt  is  still 
an  open  question  ;  whether  there  are  such  structures  upon  the  land 
and  wrongfully  included  in  the  assessments  complained  of  ;  whether 
they  are  the  "tunnels  and  other  structures"  which  the  return 
admits  the  appellant  has  erected  upon  the  tract  known  as  "  Double 
Reservoir  I"  are  dependent  upon  the  evidence  to  be  given  in  the 
proceeding  and  are  not  to  be  determined  in  this  proceeding. 

The  order  must  be  reversed,  with  costs. 

HissoHBERG,  P.  J.,  Woodward,  Jenks  and  Miller,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
proceedings  remitted  for  hearing  and  determination. 
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Alfred  H.  Reeves,  Respondent,  v.  Timothy  D.  Sullivan  and 
Others,  Appellants. 

Second  Department,  March  8,  1907. 

Injixnction  —  damage  —  when  counsel  fees  proper  on  refexenoe  to  »mom 

damage. 

When  a  motion  for  an  injunction  pendente  lite  has  been  denied  and  a  preliminarj 
injunction  vacated  and  set  aside,  the  defendant,  on  a  reference  to  ascertain 
the  damage  sustained  by  reason  of  the  injunction,  is  entitled  to  counsel  fees 
incurred  on  the  return  to  the  order  to  show  cause,  if  the  injunction  might  have 
remained  in  force  had  the  defendant  failed  to  appear. 

Appeal  by  the  defendants,  Timothy  D.  Sullivan  and  others,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Terra  and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  3d  day  of  December,  1906,  denying  the  defendants'  motion 
for  a  reference  to  ascertain  the  damages  alleged  to  have  been 
sustained  by  reason  of  an  injunction  herein. 

Zouis  J.  Vorhaua  and  Charles  ^Ooldzier^  for  the  appellants. 

laidor  Niner^  for  the  respondent. 

Rich,  J. : 

The  order  for  the  preliminary  injunction  provided,  among  other 
things,  "  that  the  defendants  and  each  of  them  be  enjoined  and 
restrained  from  permitting  any  show  other  than  the  *  Al  Reeves 
Company '  to  play  or  appear  at  the  Dewey  Theatre  during  the  week 
beginning  December  17,  1906,  and  that  the  defendants  and  each  of 
them  be  enjoined  from  preventing  the  *  Al  Reeves  Company '  from 
appearing  and  playing  at  the  Dewey  Theatre  during  the  week 
beginning  December  17,  1906,  and  from  failing  to  furnish  the 
Dewey  Theatre  to  plaintiff  for  the  appearance  of  the  *  Al  Reeves 
Company' during  the  week  beginning  December  17,  1906,  well- 
lighted,  warmed  and  cleaned,  with  the  scenery  and  equipments  con- 
tained therein,  necessary  grips  under  direction  of  house  carpenter, 
stage  hands,  property  man  and  his  assistant,  gas  man,  janitors,  elec- 
tric current  in  house,  ushers,  ticket-sellers,  doorkeepers,  regular 
orchestra,  coupons  and  regular  tickets,  house  premiums,  all  licensee, 
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bill-boards,  bill  posting  and  distributinisr.  and  regular  newspaper 
advertising,  and  from  turning  over  and  paying  to  the  plaintiff  fifty 
per  cent,  of  the  gross  receipts  therefor  during  the  said  week  of 
December  17,  1906,  after  deducting  $150  for  newspaper  and  extra 
advertising ;  and  that  the  defendants  and  each  of  them  be  further 
enjoined  and  restrained  from  playing  or  permitting  to  be  played  at 
the  Dewey  Theatre  during  the  seasons  of  1906-1907,  1907-8,  and 
1908-9,  or  during  such  seasons  permitting  any  burlesque  play  or 
show  or  any  show  of  any  character  other  than  those  designated  by 
the  schedule  or  wheel  referred  to  in  the  complaint  herein." 

The  undertaking  given  upon  the  application  for  the  injunction, 
after  reciting  the  provisions  of  the  order  quoted  above,  provided : 
"  That  the  plaintiff  will  pay  to  the  defendant  so  enjoined,  such  dam- 
ages, not  exceeding  the  before-mentioned  sum,  as  they  may  sustain 
by  reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  is  not  entitled  thereto ;  such  damages  to  be  ascertained  and 
determined  by  the  court,  or  by  a  referee  appointed  by  the  court,  or 
by  a  writ  of  inquiry  or  otherwise  as  the  court  shall  direct." 

The  only  question  presented  for  our  determination  is  whether 
counsel  fees  incurred  on  the  motion  upon  the  return  of  the  show 
cause  order  was  a  proper  element  of  damages.  The  motion  for  the 
injunction  pendente  lite  was  denied  and  the  preliminary  injunction 
annulled,  revoked  and  set  aside. 

In  the  case  of  Sargent  v.  St.  Mary* 8  Orphan  Boya^  Asylum 
(112  App.  Div.  674),  cited  by  the  learned  counsel  for  the  respond- 
ent, the  preliminary  order  was  limited  to  expire  on  the  hearing  and 
determination  of  the  motion  to  continue  atid,  as  Mr.  Justice  Nash 
pointed  out,  counsel  was  employed  to  oppose  the  motion  for  an  injunc- 
tion j^enrf^nfe  Zi^.  No  order  to  vacate  the  temporary  restraining 
order  was  required  and  none  was  made.  The  expenses  incurred  for 
such  services  are  not  recoverable.  After  the  decision  of  the  motion 
to  continue  the  injunction  the  restraining  order  waa  no  longer  of 
any  force  or  effect  in  the  Sargent  case. 

In  the  case  at  bar,  however,  the  preliminary  injunction  enjoined 
and  restrained  defendants  during  the  theatrical  seasons  of  1906-1907, 
1907-1908  and  1908-1909.  We  think  it  was  reasonable  that  defend- 
ants should  appear  by  counsel  upon  tlie  motion,  and  if  so  advised  to 
urge  that  the  order  be  vacated,  and  that  the  legitimate  items  of 
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expense  incurred  to  this  end  are  legitimate  and  proper  elements 
of  damages.  {Perlman  v.  Bernstein^  93  App.  Div.  335.)  The 
injunction  might  have  remained  in  force  had  defendants  failed  to 
appear,  and  the  order  must  be  reversed,  with  ten  dollars  coEts  and 
disbursements,  and  motion  granted. 

HiiwoHBEEG,  P.  J.,  Jenks,  Hookee  and  Gatnoe,  JJ.,  concnrreA 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  costs. 


J.  J.  Spuee  &  Sons  (Incoepoeated),  Appellant,  v.  The  Empieb 
State  Sueety  Company,  Respondent,  Impleaded  with  "Williaji 
W.  Fisohee,  Defendant. 

Second  Department,  March  8,  1907. 

Practice  —  deposition  —  commission  upon  interro^tories  must  state  to 

whom  issued. 

A  commission  to  take  the  testimony  of  a  witness  upon  interrogatories  under  sec 
tion  887  of  the  Code  of  Civil  Procedure  must  name  the  person  to  whom  it  is 
issued  or  it  will  be  vacated. 

Appeal  by  the  plaintiff,  J.  J.  Spurr  &  Sons  (Incorporated),  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  8th  day  of  November,  1906. 

Charles  T.  Terry  [  WiUiam  R.  ConMin  with  him  on  the  brief], 
for  the  appellant. 

Ferd,  W.  Buermeyer^  for  the  respondent. 

Rich,  J. : 

This  appeal  is  from  an  order  of  the  Special  Term  denying  plain- 
tiff's motion  to  vacate  an  order  for  a  commission  to  examine  wit- 
nesses in  the  State  of  New  Jersey  upon  interrogatories.  The  original 
order  was  defective,  and  the  learned  justice  at  Special  Terra  sought 
to  remedy  the  defect  by  an  order  providing  that  a  commission  issue 
m  which  no  person  was  named  as  commissioner. 

Authority  to  take  the  testimony  of  a  witness  upon  interrogatories  is 
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found  in  section  887  of  the  Code  of  Civil  Procedure.  Tliat  section 
provides  that  the  person  to  whom  it  is  issued  shall  be  named  therein. 
Because  of  the  failure  to  do  this  the  order  from  which  the  appeal  is 
taken  is  clearly  defective.  {Ilemenway  v.  KnudsoUy  73  Hun,  227.) 
The  order  must,  therefore,  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  plaintiff's  motion  to  vacate  and  set  aside  the 
order  for  a  commission  granted. 

HiBSOHBERQ,  P.  J.,  Jenks,  Hookeb  and  Gaynor,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  costs. 


Barnet  Shapiro,  Appellant,  v,  Barnet  Shapiro,  Defendant, 
Impleaded  with  Samuel  Leder  and  Zallel  Zellermeyer, 
Respondents,  and  Marcus  Michel  and  Walter  T.  Scott, 
Appellants. 

Second  Department,  March  15,  1907. 

Principal  and  agent  —  claims  by  various  brokers  to  commissions. 

A  firm  of  real  estate  brokers,  L.  &  Z.,  called  the  attention  of  a  firm,  M.  &  S.,  to 
real  estate  owned  by  one  Barnet  Shapiro.  M.  &  S.  in  attempting  to  call 
Shapiro  on  the  telephone  were  put  into  communication  with  a  broker  also 
named  Barnet  Shapiro,  who  replied  that  he  knew  about  the  houses  and  made 
an  appointment  with  M.  &  S.  to  bring  them  and  the  real  owner  Shapiro  into 
personal  communication.  The  owner  finally  sold  to  M.  &  S.,  who  first  informed 
the  owner  that  they  were  purchasers  and  not  brokers,  but  at  the  time  of  the 
sale  admitted  that  they  were  brokers  representing  one  B.  to  whom  the  lands 
were  sold.  The  owner  being  beset  by  the  claims  of  the  three  brokers  for 
commissions  paid  the  amount  into  court. 

On  the  issue  as  to  which  of  the  brokers  was  entitled  to  the  commission, 

Held^  that  it  was  not  error  to  exclude  the  claim  of  the  broker  Shapiro,  for  it  did 
not  appear  that  the  buyer  B.  was  induced  by  him  to  apply  to  the  seller; 

That  it  was  error  to  exclude  the  claim  of  the  brokers  M.  &  S.  on  the  theory  that 
they  were  not  employed  as  agents  prior  to  making  the  sale  to  B.,  such  proof 
not  being  essential; 

That  Judgment  awarding  the  commissions  to  L.  <&  Z.  should  be  reversed  and  a 
new  trial  granted. 

Appeal  by  the  plaintiff,  Barnet  Shapiro,  and  by  the  defendants, 
Marcus  Michel  and  another,  from  a  judgment  of  the  Municipal 
App.  Div.— Vol.  CXVII.        52 
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Court  of  the  city  of  New  York,  borongh  of  Brooklyn,  in  favor  of 
certain  of  the  defendants  rendered  on  the  3d  day  of  February,  1906. 

Jacob  W.  Kahn^  for  the  plaintiff,  appellant. 

(7.  TT.  WUson^  Jr,j  for  the  defendants,  appellanta. 

Samvsl  Chugermauy  for  the  respondents. 

Jenks,  J. : 

Barnet  Shapiro  owned  houses  which  were  for  sale.  Leder,  of 
the  brokerage  firm  of  Leder  &  Zellerineyer,  called  the  houses  and 
the  price  to  the  attention  of  Michel,  of  the  firm  of  Michel  &  Scott. 
Michel  made  a  memorandum,  including  the  owner's  name,  and  went 
to  look  at  the  houses.  Some  months  after,  Michel  &  Scott  attempt- 
ing to  call  the  owner,  Barnet  Shapiro,  to  the  telephone  called  up 
another  Barnet  Shapiro,  a  broker,  who  truthfully  answered  that  he 
was  "Mr.  Shapiro"  who  said  that  he  knew  about  the  honses 
and  who  finally  made  an  appointment  to  bring  Michel  &  Scott  and 
the  owner  Shapiro  into  personal  communication.  The  owner 
Shapiro  finally  agreed  to  sell  the  premises  to  Michel  &  Scott,  who 
told  the  owner  that  they  were  purchasers  and  not  brokers.  When 
the  time  of  closing  the  contract  came,  Michel  &  Scott  admitted  to 
the  owner  that  they  represented  Busch,  whose  name  they  then 
signed  to  the  contract,  giving  their  own  check  on  account  of  the 
purchase.  The  premises  were  thereafter  conveyed  to  Busch.  Tlie 
broker  Shapiro  then  sued  the  owner  Shapiro  for  commissions.  The 
owner  beset  also  by  the  claims  of  Leder  &  Zellermeyer  and  of 
Michel  &  Scott,  paid  the  amount  of  the  commissions  into  the  court 
and  was  relieved  by  order  of  interpleader  so  that  the  question  liti- 
gated was  the  contention  of  these  three  brokers.  The  Municipal 
Court  gave  judgment  for  Leder  &  Zellermeyer. 

Upon  the  record  I  cannot  say  that  the  court  erred  in  excluding 
the  claim  of  Barnet  Shapiro,  for  it  does  not  appear  that  tlie 
buyer  was  induced  by  him  to  apply  to  the  seller.  {Metcalfe  v. 
Gordon,  86  App>  Div.  368,  370,  371,  and  cases  cited.)  If  the 
buyer  was  Busch  tliere  is  not  the  slightest  connection  shown.  If 
the  buyers  were  in  fact  Michel  &  Scott  they  were  in  possession  of 
the  particulars,  knew  the  name  of  the  owner  and  were  actnally 
seeking  him  when  the  accident  of  name  and  surname  pf^mitted  the 
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broker  Shapiro  to  get  wind  of  the  project  and  to  proffer  his  services 
which  were  really  nothing  more  than  to  secure  what  direct  tele- 
phonic communication  might  have  brought  to  pass  if  tlie  right  Sha- 
piro had  been  found  under  the  wrong  Sliapiro's  teleplione  number. 
The  Municipal  Court  excluded  the  claim  of  Michel  &  Scott  because 
they  were  not  employed  as  agents  prior  to  the  making  of  the  con- 
tract of  sale  to  Busch.  I  do  not  think  that  proof  of  such  employ- 
ment was  essential.  If  Micliel  &  Scott  before  the  contract  was 
made  out  to  Busch  revealed  that  he  was  their  principal  and  they 
were  after  all  but  the  brokers,  "  a  conscious  appropriation  "  of  their 
labors  as  brokers  or  indeed  a  "mere  acceptance"  of  such  labors 
might  suffice  to  establish  the  relationship  of  broker  in  the  sale. 
{Sibbdld  y.  Bethlehem  Iron  Co.,  83  N.  Y.  378.)  The  difficulty 
with  holding  the  judgment  in  favor  of  Leder  &  Zellermeyer  is 
that  they  did  not  produce  Busch,  the  purchaser.  It  is  true  that 
tliey  gave  information  to  Micliel  &  Scott,  but  Michel  &  Scott  pro- 
duced Busch,  and  if  Busch  was  the  purchaser  Leder  &  Zellermeyer 
did  not  earn  their  commissions.  {Sibhald  v.  Bethlehem  Iron  Co,y 
supra  ;  Colwell  v.  Tompkins,  6  App.  Div.  93 ;  affd.,  158  N.  T.  690.) 
The  strongest  aspect  of  the  case  for  Leder  &  Zellermeyer  is  that 
Michel  &  Scott  were  the  real  purchasers  and  that  Busch  was  but  a 
dummy.  But  suppose  this  were  the  fact,  the  evidence  is  not  suffi- 
cient to  sustain  their  claim  under  the  rules  of  the  cases  last  cited. 
If  such  were  the  case  and  they  could  go  further  to  show  that  they 
produced  the  real  purchaser,  that  the  sale  to  Busch  was  a  device  to 
avoid  the  payment  of  commissions,  or  that  the  owner  capriciously 
changed  his  mind  after  Michel  &  Scott  had  been  produced  as  a  fit 
purchaser,  then  quite  another  question  would  be  presented.  {Sih^ 
hold  V.  Bethlehem  Iron  Co.,  supra) 

I  recommend  that  the  judgment  be  reversed  and  that  a  new  trial 
be  ordered,  costs  to  abide  the  event. 

HiRSCHBERG,  P.  J.,  HooKER,  Gaynor  £tnd  RiGH,  J  J.,  coucurrcd. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 
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Edward  P.  Mossein,  as  President  of  Local  Union  No.  471  op  the 
United  Brothebhood  of  Carpenters  and  Joiners  op  America, 
Eespondent,  v.  The  Empire  State  Surety  Company,  Appellant 

Second  Department,  March  1,  1907. 

Principal  and  surety — undertaking  that  principal  deposit  moneys— 
liability  of  surety—  interest  —  practice  —  amendment  conditioned  on 
cause  retaining  place  on  the  calendar — when  notice  oP  trial  not 
necessary. 

One  J.  secured  a  judgment  against  M.  as  president  of  an  association.  la  pro- 
ceedings supplementary  to  execulion  the  judgment  creditor  had  discovered 
moneys  which  had  been  applied  upon  the  execution.  A  motion  by  M.  to  set 
aside  the  judgment  was  denied,  and  thereafter  M.  was  allowed  to  perfect  bb 
appeal  from  such  denial  and  the  order  required  J.  to  make  restitution  of  the 
sura  obtained  in  supplementary  proceedings  by  depositing  it  in  a  bank  to  the 
credit  of  M.'s  association.  Before  the  trial  J.  gave  an  undertaking  (on  which 
the  present  defendant  was  surety),  providing  that  if  the  order  of  restitutioa 
were  affirmed  J.  would  pay  the  sum  directed  by  the  judgment.  In  an  action 
against  the  surety  based  upon  the  fact  that  restitution  had  never  been  made. 

Held,  that  the  defendant  guaranteed  that  the  restitution  should  be  made  hy  a 
deposit  of  the  sum  in  a  bank  to  the  credit  of  M.'s  association,  which  was  all 
that  could  be  required  in  the  present  action; 

That  the  principal  of  the  surety  in  the  suit  was  entitled  to  a  strict  oonstructioii 
of  the  undertaking  and  to  the  redeposit  of  the  money; 

That  as  the  surety  had  only  undertaken  that  J.  should  deposit  the  money,  K. 
was  not  entitled  to  a  judgment  that  the  sum  be  paid  to  him  outright  as 
president  of  the  association; 

That  the  court  had  power  to  require  said  restitution; 

That  interest  is  properly  charged  against  the  surety  from  tbe  time  its  liability 
became  determined; 

That  when  a  surety  defends  a  suit  brought  to  compel  the  fulfillment  of  it> 
undertaking  it  is  chargeable  with  costs. 

The  Special  Term  in  allowing  an  amendment  to  a  complaint  may  require  that 
the  amendment  be  without  prejudice  to  the  position  of  the  cause  on  the  trial 
calendar  and  a  subsequent  notice  of  trial  neeil  not  be  served  by  the  plaintiff. 

Appeal  by  the  defendant,  The  Empire  State  Surety  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Kings  on  the  9th 
day  of  March,  1906  upon  the  verdict  of  a  jury  rendered  by  direction 
of  the  court,  and  also  (as  stated  in  the  notice  of  appeal)  from  an  order 
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entered  in  said  clerk's  office  on  the  20th  day  of  February,  1906, 
denying  the  defendant's  motion  to  strike  the  case  from  the  calendar.    • 

-?!  «/".  Moisserij  for  the  appellant. 

William  F,  Ilagarty  {James  T.  O^Neill  witli  him  on  the  brief], 
for  the  respondent. 

Jenks,  J. : 

The  suit  was  begnn  against  Manning,  this  plaintiff's  predecessor; 
but  to  avoid  confusion  I  shall  speak  of  Manning  as  Mossein. 

I  tliink  that  this  judgment  is  erroneous.  The  defendant  was  a 
surety.  Johnson  secured  a  judgment  in  a  Municipal  Court  against 
Mossein,  as  president,  etc.,  by  default.  After  a  deal  of  practice 
between  the  parties  the  Special  Term  made  an  order  of  correction 
so  that  Mossein  perfected  his  appeal  from  an  order  denying  his 
motion  to  set  aside  that  judgment.  That  order  also  required  John- 
son or  her  attorney  in  that  case  to  make  restitution  of  the  sum  of 
$296.17  by  depositing  it  in  a  bank  to  the  credit  of  Mossein's 
association  within  five  days.  This  sum  had  been  applied  on  the 
judgment  in  proceedings  supplementary  to  execution.  We  affirmed 
that  order  with  modifications.  (See  Johnson  v.  Manning^  No,  i,  75 
App.  Div.  285.)  The  provision  for  restitution,  however,  was 
not  affected.  Before  that  appeal  Johnson  gave  an  undertaking, 
which  reads  as  follows:  "Whereas,  on  the  3rd  day  of  April, 
1902,  in  the  Supreme  Court,  at  a  Special  Term  thereof,  the  above 
named  John  J.  Manning,  as  president,  &c.,  defendant  and  respond^ 
ent,  obtained  an  order  against  the  above-named  Christina  Johnson, 
plaintiff  and  appellant,  directing  the  plaintiff  herein  and  her  attor- 
ney, George  Gru,  to  make  restitution  of  the  sum  of  two  hundred  and 
ninety-six  17/lDO  ($296.17)  dollars  to  the  defendant  herein  by 
depositing  the  said  $296.17  with  the  Germania  Savings  Bank  to  the 
credit  of  said  defendant  association.  And  the  appellant  feeling 
aggrieved  thereby  intends  to  appeal  therefrom  to  the  Appellate 
Division  of  the  Supreme  Court,  Second  Department.  Now,  there- 
fore, the  Empire  State  Surety  Company,  having  an  office  and  place 
of  business  at  No.  375  Fulton  Street,  in  the  Borough  of  Brooklyn, 
City  of  New  York,  does  hereby,  pursuant  to  the  statute  in  such  case 
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made  and  provided,  undertake  that  the  appellant  will  pay  all  costs 
and  damages  which  may  bo  awarded  against  the  appellant  on  said 
appeal,  not  exceeding  five  hundred  dollars,  and  does  also  undertake 
that  if  the  judgment  or  order  so  appealed  from,  or  any  part 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will  pay 
the  sum  recovered  or  directed  to  be  paid  by  the  judgment  or  order 
or  the  part  thereof  as  to  which  said  judgment  or  order  shall  be 
affirmed."  This  action  is  based  upon  the  fact  that  the  restitution 
was  never  made.  It  is  quite  clear  that  tbe  sole  purpose  of  the  order 
for  restitution  was  to  restore  the  deposit  in  the  event  that  Mossein 
might  ultimately  relieve  himself  from  the  judgment  obtained  upon 
default  either  by  setting  aside  the  service  of  the  summons  and 
complaint  or  by  opening  the  default. 

The  power  to  make  the  order  requiring  such  restitution  was  chal- 
lenged on  this  trial,  but  we  have  already  affirmed  it.  I  think  that 
our  affirmance  was  right.  In  Grcmger  v.  Craiff  (85  N.  Y.  619)  it 
is  said :  "  The  Code,  however,  does  not  abridge  the  power  that  the 
Supreme  Court  has  always  had  over  its  own  judgments,  to  correct 
mistakes  in  tliem,  to  vacate  them  for  irregularity,  to  stay  proceed- 
ings on  them  for  such  time  and  on  such  terms  as  to  the  court  seem 
proper."  (See,  too.  Genet  v.  President^  etc^  D.  <&  H.  C,  Oo^ 
113  N.  Y.  4Y2,  474;  Code  Civ.  Proc.  §  217.)  In  Graham's 
Practice  (2d  ed.  p.  367)  it  is  said  :  "  So  also,  where  a  writ  of  error 
is  brought,  and  bail  in  error  put  in  within  four  days  after  judg- 
ment, if  the  execution  have  been  levied,  the  court  will  direct 
restitution  of  the  amount  collected,  or  of  preniises  of  which  the 
party  has  been  turned  out  of  possession,  under  it.  (7  Cowen,  417 ;  * 
1  Wendell,  81  ;t  5  Wendell,  288.^)"  In  Bank  v.  EUiotti^ 
Kans.  172)  it  was  contended  that  an  order  of  restitution  made  in 
the  action  was  unauthorized  as  not  positively  afforded  by  the 
Code.  The  court  said  (p.  175):  "There  is  no  difficulty  there;  the 
motion  and  order  were  only  steps  in  a  pending  action.  The  parties 
being  before  the  court,  and  the  matter  of  restoration  being  inci- 
dental to  the  action,  there  can  be  no  question  of  the  power  or 
duty  of  the  court  to  enforce  restoration  in  that  proceeding.     Instead 

*  Jackson  v.  Schatiber,        f  P<^^  v-  Jf^ges  of  New  York  Common  Pleeu, 
t  Mitchell  Y,  7%orp.— [Rep. 
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of  multiplying  cases,  it  is  the  policy  of  oar  Code  that  the  rights  of 
the  parties  be  determined  as  far  as  practicable  in  a  single  litigation, 
and  we  think  the  court  was  warranted  in  enforcing  restitution  in  8 
summary  manner  upon  the  motion  of  the  defendant." 

But  the  defendant's  liability  "  is  limited  to  the  express  terms  ol 
the  contract,  and  his  obligation  should  be  construed  strictly  and 
favorably  to  the  surety  so  far  as  is  warranted  bj'  the  terms  employed." 
(  Ward  V.  Stahl^  81  N.  T.  408.)  That  contract  is  that  restitution 
will  be  made  by  depositing  the  sum  with  the  Germania  Bank  to  the 
credit  of  the  said  defendant  association,  and  this  is  all  that  should  be 
required  of  the  defendant  with  respect  to  that  sum. 

It  may  be  entirely  true  that  as  to  third  parties  it  is  immaterial 
whether  a  person  receive  money  or  whether  it  be  redeposited  to  his 
credit,  and  that  there  is  no  complication  in  this  case  which  makes 
one  disposition  or  the  other  of  consequence  to  the  surety  so  long  as 
it  is  protected  by  a  judgment.  But  Johnson,  the  principal  of  the 
defendant,  as  the  plaintiflE  in  the  action  which  proceeded  to  judg- 
ment in  her  favor,  is  entitled  to  the  strict  construction  of  the  under- 
taking to  the  end  that  there  should  be  a  redeposit  of  the  money. 
She  docketed  her  judgment  and  issued  execution  thereon  to  the 
sheriff.  Upon  return  of  execution  unsatisfied  proceedings  supple- 
mentary were  taken  which  revealed  this  deposit,  and  it  was  applied 
on  the  judgment.  We  modified  the  order  which  denied  a  motion 
made  to  set  aside  tho  judgment  and  subsequent  proceedings  taken 
pursuant  thereto  by  staying  all  proceedings  in  enforcement  of  the 
judgment  so  docketed  until  the  hearing  and  disposition  of  proceed- 
ings which  Mossein  might  be  advised  to  take  and  promptly  might 
take  toward  relief  from  said  default.  {Johnson  v.  Manning^  No.  i, 
75  App.  Div.  285.)  We  did  not  set  aside  the  proceedings,  but  held 
them  in  abeyance,  and  it  may  well  be  tliat  Johnson  had  proceeded 
so  far  and  so  well  as  to  sequester  that  sum,  subject  to  her  right 
of  specific  appropriation  to  her  judgment  in  the  event  that  she 
finally  held  that  judgment.  The  plaintiff  read  in  evidence  the 
transcript  of  the  judgment  which  Johnson  had  recovered,  and  it 
appears  by  the  uncontradicted  evidence  of  the  defendant  that  such 
judgment  had  never  been  reversed  or  set  aside.  It  is  obvious, 
then,  that  Johnson  being  only  required  to  redeposit  the  money,  and 
the  surety  having  only  undertaken  that  this  should  bo  done,  Moft. 
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sein  slioald  not  have  judgment  upon  that  undertaking  that  the  Buin 
should  be  paid  to  him  as  president  outright  if  by  any  possibilitj 
such  a  variance  might  prejudice  Johnson.  Moreover,  it  appears 
that  Johnson  could  not  enforce  her  judgment  by  execution,  but  was 
put  to  proceedings  supplementary,  whereupon  this  deposit  was 
revealed.  If,  then,  instead  of  redeposit,  there  is  direct  payment, 
the  judgment  creditor  has  no  assurance  in  fact  that  she  may  collect 
her  judgment.  I  think,  however,  that  the  error  in  the  judgment 
may  be  corrected  here.  {Outwater  v.  MoorSy  124  N.  Y.  66 ;  Bay- 
lies N.  T.  &  App.  [2d  ed.]  414,  and  authorities  cited.)  The  inter- 
est is  properly  diargeable  against  the  defendant  from  the  time  its 
liability  became  determined.  {PoiUon  v.  Volkenningj  11  Hun, 
385.)  And  inasmuch  as  the  defendant  defended  the  suit  brought 
to  compel  the  fulfillment  of  its  undertaking,  it  is  chargeable  with 
the  costs  thereof.  {Kip  v.  Brigham^  7  Johns.  168.)  The  plaintiff 
was  entitled  to  enforce  his  right  to  the  restitution  by  action  if  he 
saw  fit.  {HaeUer  v.  Myers,  132  N.  Y.  363 ;  18  Ency.  9f  PI.  &  Pr. 
888  and  note,  895Jand  notes ;  Doe  v.  Crocker,  2  Ind.  575.) 

As  to  the  point  made  that  the  case  was  not  properly  moved  for 
trial  in  that  no  notice  had  been  served  by  the  plaintiff  and  the  ease, 
therefore,  was  not  properly  upon  the  calendar,  it  appears  that  the 
Special  Term  in  allowing  the  amendment  to  the  complaint  pro- 
vided :  "  Service  of  said  amended  complaint  shall  be  without  preju- 
dice to  the  position  of  the  case  on  this  General  Trial  Term  calendar 
of  this  court,  and  that  the  said  case  retain  its  said  place  upon  said 
calendar."  This  provision  was  within  the  power  of  the  court.  {Myer$ 
V.  Metropolitan  Elevated  li.  Co.,  16  Daly,  410,  413,  citing  cases.) 
The  court  denied  the  application  that  the  case  be  not  tried  on  the 
ground  that  ^'  Under  the  rules  of  the  court  all  applications  for  post- 
ponement are  made  in  Part  I  and  cases  are  sent  from  Part  I  to  the 
various  trial  parts  for  disposition.  I  deny  this  application  to  adjourn 
on  tlie  ground  that  all  such  applications  must  be  made  in  Part  I, 
and  the  case  being  sent  here  I  must  assume  that  the  court  in  Part  I 
has  passed  upon  this  application  and  denied  it."  I  tbink  that  the 
learned  court  was  correct.  (General  Rules  Pr.,  rule  83 ;  Calendar 
Rules  of  Trial  Term,  Kings  Co.)  In  any  event  the  appellant  has 
not  pursued  the  correct  practice  to  raise  the  question.  {Martin  v. 
Eicka,  6  Hun,  74.) 
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The  judgment  most  be  modified  as  indicated,  and  as  modified 
affirmed,  withont  costs. 

Hooker,  Bigh  and  Miller,  JJ.,  concurred. 

Judgment  and  order  modified  as  indicated  in  the  opinion  of 
Jenks,  J.,  and  as  thus  modified  affirmed,  without  costs.  Order  to 
be  settled  before  Jenks,  J. 


Charles  Metz,  Appellant,  v.  The  Harbor  and  Suburban  Build- 
ing AND  Savings  Association,  Respondent. 

Second  Department,  March  1,  1907. 

Vendor  and  purchaser — sale  of  lands  to  be  paid  for  by  installments  — 
payment  to  agent  contrary  to  contract. 

When  an  executory  contract  for  the  sale  of  lands,  the  consideration  to  be  paid  in 
inaiallments,  provides  that  the  vendor's  agents  are  **  not  permitted  to  collect 
installments,"  a  vendee  who  has  paid  installments  to  the  vendor's  agent,  and 
who  sues  for  specific  performance  of  the  contract,  is  not  entitled  to  a  judgment 
allowing  him  for  the  installments  paid. 

Appeal  by  the  plaintiff,  Cliarles  Metz,  from  portions  of  an  inter- 
locntory  judgment  of  the  Supremo  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  12th 
day  of  April,  1906,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Kings  County  Special  Term. 

Suit  for  specific  performance  of  a  contract  to  convey  real  property. 

The  contract  price  was  $1,300  and  the  contract  provided  that 
payment  should  be  made  "  Fifty  ($50)  dollars  upon  execution  and 
delivery  of  this  contract,  and  fifteen  ($15)  dollars  or\  account  of  the 
contract  each  and  every  month  from  the  date  thereof." 

After  th'3  signatures  came  a  page  for  the  entry  of  the  installments 
as  paid.  It  was  headed  as  follows:  "Payments  on  account  of  the 
within  contract.     Agents  not  permitted  to  collect  instalments." 

After  execution  by  the  company  the  contract  was  delivered  to 
the  agent  who  made  the  sale  for  delivery  to  the  purchaser.  He 
delivered  it  and  at  the  same  time  collected  the  $50.  lie  received 
back  the  duplicate  of  the  contract  signed  by  the  purchaser  and  kept 
it.     Thereafter  he  collected  28  monthly  installments  and  entered 
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their  receipt  by  him  on  the  contract  page  of  the  purchaser's  dupli- 
cate. It  does  not  appear  that  the  purchaser  knew  the  agent  kept 
the  otiier  duplicate  instead  of  turning  it  in  to  the  defendants 

Clarence  JSI  Sutherland^  for  the  appellant 

Alexander  S.  Bacon^  for  the  respondent. 

Gaynob,  J. : 

The  learned  trial  court  in  decreeing  specific  performance  onlj 
allowed  the  plaintiff  on  account  of  the  purchase  price  the  $50  paid 
on  delivery  of  the  contract,  and  this  is  why  the  plaintiff  appeals. 
The  judgment  is  correct,  for  the  contract  when  delivered  gave 
notice  to  the  plaintiff  that  the  agent  had  no  authority  to  collect  the 
monthly  installments.  The  defendant  never  waived  this.  Instead 
of  returning  to  the  defendant  the  duplicate  of  the  contract  signed 
by  the  purchaser,  the  agent  kept  it  without  authority  and  collected 
and  embezzled  28  installments  in  addition  to  the  $50  paid  on  the 
delivery.  Besides,  there  was  no  evidence  of  knowledge  in  the  pur 
chaser  that  the  agent  had  possession  of  the  defendant's  duplicate 
when  he  collected  the  installments  {Crams  v.  Gruenewald^  120 
N.  Y.  274). 

The  judgment  should  be  affirmed. 

Jenks,  Uookeb,  Bice  and  Milleb,  JJ.,  concurred. 
Interlocutory  judgment  affirmed,  with  costs. 


The  People  of  the  State  of  New  Toek,  Eespondent,  «.  Mast 
O'Neill,  Appellant. 

Second  Department,  Kaich  1,  1907. 

Omrt  —  appeal   from   order   of  justice  of  Special  Semions  sitiing  in 

Ohildren's  Gouzi. 

Appeals  from  the  Court  of  Special  Sessions  in  the  borough  of  Brooklyn  are  to 
the  Appellate  Division.  But  appeals  from  orders  by  the  Children's  Court  of 
that  city  in  cases  of  charges  against  children  not  amounting  to  crime,  where 
the  justices  of  said  court  act  as  magistrates,  lie  to  the  County  Court. 
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Appeal  by  the  defendant,  Mary  O'Neill,  from  an  order  of  the 
County  Court  of  Kings  county,  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings  on  the  17th  day  of  December,  1906,  dismissing 
the  appeal  for  lack  of  jurisdiction. 

An  order  was  made  by  a  single  justice  of  the  Court  of  Special 
Sessions  in  the  Children's  Court  in  the  borough  of  Brooklyn  com- 
mitting this  appellant,  a  female  child  under  16  years  of  age,  to  the 
custody  of  an  institution  under  section  291  of  the  Penal  Code,  on 
tlie  ground  that  she  did  not  have  proper  guardianship  (Sub.  2). 
An  appeal  therefrom  to  the  County  Court  of  Kings  county  was  dis- 
missed on  the  ground  that  the  appeal  did  not  lie  to  that  court  but 
to  this  court. 

Walter  Lester  Glewneyj  for  the  appellant. 

Peter  P.  Smith  [John  F,  Clarke  with  him  on  the  brief],  for  the 
respondent. 

Gaynor,  J. : 

By  the  charter  of  the  city  of  New  York  a  city  magistrate  may 
not  hold  a  court  of  Special  Sessions  and  try  misdemeanors  as 
formerly.  He  may  only  try,  but  not  as  a  court,  charges, of  those 
lesser  things  whicli  do  not  amount  to  misdemeanors,  of  which 
vagrancy,  or  being  a  disorderly  person,  or  that  a  child  begs,  or  is 
without  proper  guardianship,  and  the  like,  are  examples  (Code 
Crim.  Pro.  sees.  887,  899  ;  Penal  Code,  sec.  291).  These  are  not 
crimes  but  only  conditions.  Such  courts  of  Special  Sessions  have 
to  be  held  by  justices  specially  appointed  for  that  purpose,  and 
three  must  sit  to  make  a  court  (Title  3 ;  sec.  1405  et  acq).  And 
appeals  from  such  courts  are  the  same  as  from  judgments  on  indict 
ments,  viz.,  to  the  Appellate  Division  of  the  Supreme  Court  (sec. 
1414). 

By  subsequent  sections  of  this  same  title  of  the  charter,  which 
came  in  as  amendments  or  additions  after  the  charter  was  in  effect, 
the  justices  of  Special  Sessions  of  the  first  division  (Manhattan  and 
Bronx  boroughs),  and  those  of  the  second  division  (Brooklyn, 
Queens  and  Richmond  boroughs),  are  respectively  required  to 
assign  "  a  separate  part  for  the  hearing  and  disposition  of  cases  here- 
tofore within  the  jurisdiction  of  city  magistrates  involving  the  trial 
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or  commitment  of  children,  which  part  shall  be  called  the  cliildren's 
court."  The  children  are  to  be  under  16  years  of  age.  It  is  then 
provided  that  the  "justice  or  justices"  holding  such  a  court  shall 
"  have  all  the  powers,  duties  and  jurisdiction  now  possessed  by  the 
city  magistrates "  "in  all  such  cases"  and  shall  "supersede"  such 
magistrates  therein.  This,  be  it  observed,  relates  only  to  magisterial 
powers  and  duties,  which  it  confers  on  the  justices  of  the  Special 
Sessions  courts,  whereas  theretofore  they  could  not  act  as  magis- 
trates, but  only  as  a  court  of  Special  Sessions.  It  is  also  provided 
that  in  the  trial  of  such  children  on  charges  of  misdemeanors  one  of 
such  justices  instead  of  three  may  constitute  such  children's  court 
of  Special  Sessions  unless  the  prosecution  or  the  defense  objects 
thereto  (sees.  1418,  1419). 

In  the  foregoing  system  no  appeals  are  provided  for  by  the  city 
charter  except  by  section  1414,  and  that  only  provides  for  appeals 
from  coTivictions  by  courts  of  Special  Sessions.  Other  appeals,  t.^., 
from  orders  or  judgments  of  magistrates  are  left  as  they  were. 
The  transfer  of  the  trial  of  those  lesser  charges  not  amounting  to 
crimes  against  such  children  from  the  city  magistrates,  who  thereto- 
fore tried  them,  to  the  justices  of  the  children's  court  of  Special  Ses- 
sions, as  magistrates  —  i.  e.  from  one  set  of  magistrates  to  another  set 
—  did  not  change  the  method  of  appeal  in  such  cases.  Section  749  of 
the  Code  of  Criminal  Procedure  regulates  appeals  from  magistrates, 
and  requires  them  to  be  to  the  county  court. 

The  order  should  be  reversed,  and  the  appeal  heard  in  the  county 
court. 

IIiRscHBEBG,  P.  J.,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Order  of  the  County  Court  of  Kings  county  reversed  and  appeal 
directed  to  be  heard  in  said  court. 
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Henry  H.  Petze,  Appellant,  v.  Daniel  J.  Leaky,  Bespondent. 

Second  Department,  March  1,  1907. 

Contract  —  pleading  —  promise  founded   on  performance  of  existing 

obligations. 

A  complaint  alleging  in  substance  that  simultaneously  with  the  plaintifTs  con- 
tract t<i  serve  as  clerk  of  a  corporation  at  a  fixed  salary,  the  defendant,  who 
was  president,  stockholder  and  director  thereof,  promised  to  give  him  fifty 
shares  of  stock  "in.  consideration  of  the  faithful  compliance  by  the  plaintiff 
with  the  terms  of  the  aforesaid  contract  between  the  said  corporation  and  the 
plaintiff,*'  which  promise  he  failed  to  perform,  does  not  state  a  cause  of  action 
as  the  defendant's  contract  was  without  consideration. 

It  seems,  that  had  the  plaintiff  alleged  that  his  contract  for  services  with  the 
corporation  had  been  the  consideration  for  the  defendant's  promise  or  that  the 
plaintiff  had  been  induced  to  make  his  contract  with  the  corporation  by  the 
defendant's  promise,  a  consideration  would  have  been  stated. 

When  a  complaint  sets  out  the  consideration  for  an  alleged  contract  it  excludes 
proof  of  other  or  further  consideration. 

Appeal  by  the  plaintiff,  Henry  H.  Petze,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Kings  on  the  6th  day  of 
July,  1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Kings  County  Special  Term,  sustaining  the  defendant's  demurrer 
to  the  complaint. 

It  is  alleged  in  the  complaint  that  the  plaintiflE  made  a  written 
contract  with  a  named  corporation,  of  which  this  defendant  was  a 
stockholder,  director  and  president,  to  serve  it  as  chief  clerk  and 
auditor  for  five  years  at  a  salary  and  compensation  fixed  therein. 
It  is  next  alleged  that  simultaneously  with  the  making  thereof  the 
defendant  made  a  written  contract  with  the  plaintiflE  that  "  in  con- 
sideration of  the  faitlif ul  compliance  by  the  plaintiflE  with  the  terms 
of  the  aforesaid  contract  between  the  said  corporation  and  tlie  plain- 
tiflE," the  defendant  would  at  the  end  thereof  give  liim  50  shares 
of  the  stock  of  the  said  corporation.  It  is  then  alleged  that  in  the 
first  year  of  such  service  the  defendant  "personally  instigated  and 
procured"  the  discharge  of  the  plaintiflE  by  the  said  corporation 
from  such  employment,  thereby  preventing  him  from  earning  of 
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the  defendant  tlie  said  50  shares,  of  the  value  of  $100  each,  to  Lis 
damage,  etc. ;  and  tlie  prayer  is  for  $5,000  damages. 

A  demurrer  to  the  complaint  for  not  stating  facts  sufficient  was 
sustained. 

William  S,  MaddosSy  for  the  appellant. 

Paul  Gorham  [Damd  McClure  with  him  on  the  brief],  for  the 
respondent. 

/  Gaynor,  J. : 

If  the  defendant's  contract  had  been  made  after  the  plaintiffs 
contract  of  service  with  the  corporation,  it  would  be  without  con- 
sideration to  the  defendant  and  void,  for  the  plaintifiPs  agreement 
\  to  do  what  he  was  already  bound  to  do  by  the  prior  contract 
^would  be  no  legal  consideration  {Carpenter  v.  Taylor ^  164  N.  Y. 
171). 

But  the  allegation  is  that  they  were  made  simultaneously.  Does 
that  make  a  diflference  ?  The  essence  is  the  same.  There  is  no 
difference  in  respect  of  the  consideration  to  say,  '*  I  will  give  yoa 
$100  if  you  perform  your  contract  of  service  made  with  B  yester- 
day," or  "  I  will  give  you  $100  if  you  perform  your  contract  of  serv- 
ice made  with  B  this  same  instant:"  In  each  case  the  considera- 
tion for  your  promise  is  that  your  promisee  perform  an  existing 
contract  obligation  of  his  to  a  third  person.  That  obligation 
exists  when  you  complete  your  promise,  whether  it  be  a  day  old  or 
comes  into  existence  concurrently  with  your  promise;  it  exists  at 
the  time  your  promise  takes  effect. 

If  the  making  of  the  contract  by  the  plaintiff  with  the  corpora- 
tion had  been  the  consideration  to  the  defendant  for  the  making  of 
the  contract  by  him  with  the  plaintiff,  or,  conversely,  if  the  plaintiff 
had  been  induced  to  enter  into  his  contract  with  the  corporation  by 
the  contract  of  the  defendant  with  him,  there  would  be  a  legal  con- 
sideration. But  that  is  negatived  by  the  allegation  of  the  com- 
plaint that  the  consideration  was  that  the  plaintiff  should  faithfullj 
perform  his  contract  of  service  with  the  corporation  — not  that  he 
should  make  it.  This  excludes  any  other  or  further  consideration, 
for  it  is  alleged  to  be  the  consideration. 

The  making  of  the  two  contracts  simultaneously  might  enable  a 
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finding  of  fact  to  be  made  that  tlie  consideratioi.  or  inducement  to 
the  defendant  to  make  his  contract  was  the  making  of  the  other 
contract  by  the  plaintiff,  but  we  have  not  to  do  with  a  question  of 
evidence  but  with  one  of  pleading ;  and  we  may  not  assume  that 
that  was  the  consideration,  for  the  complaint  alleges  that  the  con- 
sideration was  another  thing,  i,  e.y  that  the  plaintiff  should  faith-  I 
fully  keep  his  contract  of  service.  If  the  complaint  had  alleged 
that  each  contract  was  the  consideration  for  the  other,  this  question 
of  pleading  would  not  be  here,  although  a  question  might  arise  on 
the  trial  whether  such  consideration  did  not  need  to  be  expressed  in 
the  contract  with  the  defendant  in  order  to  be  proved. 
The  interlocutory  judgment  should  be  aflSrmed. 

HiBSGHBSBG,  P.  J.,  WooDWARD,  EioH  aiid  MiLLER,  JJ.,  concurrcd. 
Interlocutory  judgment  a£5rmed,  with  costs. 


LizziB  TJbart,  Kespondent,  v.  The  Baltimore  and  Ohio  Kailroad 
Company,  Appellant, 

Second  Department,  March  1,  1907. 

Pleading  —  defenfle  of  lack  of  juriadiction  dependent  upon  facts  mnat  be 
taken  by  answer — when  denials  on  information  and  belief  insufficient. 

Lack  of  jurisdiction  depending  upon  a  question  of  fact,  such  as  the  non-resi- 
dence  of  the  plaintiff,  must  be  pleaded  as  a  defense,  or  else  evidence  thereof 
mnjr  be  excluded. 

Hence,  when  a  plaintiff  has  unnecessarily  alleged  her  residence  in  the  complaint, 
a  foreign  defendant  cannot  raise  the  issue  by  a  general  denial,  for  a  denial  does 
not  raise  issues  on  immaterial  allegations  of  the  complaint. 

Moreover,  an  answer  which  "  on  information  and  belief"  denies  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  truth  of  any  of  the  allega- 
tions of  the  complant  is  not  good  as  a  denial. 

Rich,  J.,  dissented  in  part,  with  opinion. 

Appeal  by  the  defendant.  The  Baltimore  and  Oliio  Railroad 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  tlie 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  11th  day  of  October,  1905,  upon  tlie  verdict  of  a 
jmy,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
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19th  day  of  October,  1905,  denying  the  defendant's  motion  for  a 
new  trial  made  npon  the  minutes. 

Since  the  judgment  was  entered  the  plaintiff,  Lizzie  Ubart,  has 
died,  and  her  administrator  lias  been  substituted. 

J.  P.  Cottony  Jr.  in.  A.  Moore  with  him  on  the  brief],  for  the 
appellant. 

Loui%  J.  VorhoAiB  \Cha^le8  Goldzier  with  him  on  the  brief],  for 
the  respondent. 

Gaynor,  J. : 

It  is  claimed  by  the  appellant  that  the  plaintiff  (now  deceased) 
was  not  a  resident  of  the  State  at  the  time  of  the  commencement 
of  tlie  action,  and  therefore  could  not  maintain  the  action  for  the 
reason  that  the  appellant  is  a  foreign  corporation  (Code  Civ.  Pro. 
sec.  1780).     There  was  no  such  issue  on  the  pleadings.    Our  Supreme 
Court  being  a  court  of  general  jurisdiction  its  jurisdiction  is  pre- 
sumed unless  lack  of  jurisdiction  appear  on  the  complaint  itself.    It 
is  true  that  the  complaint  alleged  that  the  plaintiff  was  a  resident 
of  tlie  State,  but  no  issue  could  be  raised  thereon  by  the  denial, 
bscanse it  was  an  unnecessary  allegation.    It  was  no  part  of,  and  there- 
fore immaterial  to  the  cause  of  action,  and  (as  is  the  every  day  rule) 
no  issue  can  be  joined  on  an  immaterial  allegation  in  a  pleading 
{Brown  v.  Travellers^  Life  Ins.  Co.,  21  App.  Div.  42;  Linton  v. 
Unexcelled  Fireworks  Co.^  121  N.  Y.  533).     The  residence  of  the 
plaintiff  was  material  to  the  jurisdiction  of  the  court,  not  to  tlie  caase 
of  action.     Iler  non-residence  was  a  defence,  and  had  to  be  pleaded 
as  such  in  the  answer  to  be  put  in  issue  ;  and  the  burden  of  proof 
thereon  would  be  on  the  defendant,  as  is  the  case  with  all  defences. 
It  was  not  so  pleaded.     No  issue  of  fact  can  be  litigated  which  the 
pleadings  do  not  present.     The  plaintiff  could  not  be  confronted 
with  an  issue  of  her  non-residence  on  the  trial  any  more  than  with 
any  other  issue  of  fact  not  presented  by  the  pleadings.     That  if  it 
happened  to  appear  on  the  trial  by  the  plaintiff's  testimony  or  other- 
wise that  the  plaintiff  was  a  non-resident  the  court  would  on  the 
defendant's  motion  have  to  dismiss  the  case,  or  could  do  so  of  its  own 
motion,  or  even  on  a  motion  before  trial,  the  facts  being  undispnted 
{Robinson  v.  Oceanic  Steam  Nav.  Co.^  112  N.  T.  315),  is  another 
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question  altogether.  We  are  now  dealing  with  a  question  of  plead- 
ing. A  plea  to  the  jurisdiction  for  non-residence,  or  on  any  other 
question  of  fact,  has  to  be  made  now  as  formerly  by  the  defendant. 
Tlib  plea  or  defence  of  no  jurisdiction  has  not  been  abolished.  A 
party  may  not  be  surprised  by  such  a  question  on  the  trial.  Where 
jurisdiction  depends  on  a  question  of  fact,  tliat  fact  must  be  made  an 
issue  by  the  pleadings  in  order  to  be  litigated,  and  as  the  fact  is 
decided  so  is  the  question  of  jurisdiction  determined  {Matter  of  City 
of  Mount  Vernofij  34  Misc.  Rep.  225).  If  such  issue  be  not  pre- 
sented by  the  pleadings  evidence  thereon  would  have  to  be  excluded 
for  irrelevancy.  The  fact  of  residence  is  often  a  difficult  and  close 
one  and  could  not  be  litigated  without  notice  and  preparation. 

Moreover,  the  denial  in  the  answer  of  the  allegation  of  residence 
in  the  complaint  was  not  good,  viz.,  it  was  "  on  information  and 
belief"  of  any  knowledge  or  information  sufficient  to  form  a 
belief. 

The  evidence  on  the  trial  was  also  sufficient  to  uphold  the  finding 
of  the  jury  that  the  plaintifif  was  a  resident. 

The  judgment  should  be  affirmed. 

Present  —  Woodward,  Jenks,  Hooker,  Gatnor  and  Eioh,  J  J* 

BicH,  J. : 

I  concur  in  the  result,  but  cannot  assent  to  the  proposition  that 
non-residence  must  be  pleaded.  The  defendant  is  a  foreign  cor- 
poration, and  upon  this  appeal  contends  that  Mrs.  XJbart  was  a  non- 
resident of  this  State  at  the  time  this  action  was  commenced  and 
that  the  trial  court  was,  therefore,  without  jurisdiction.  Counsel 
urges  that  it  was  incumbent  upon-  tlie  plaintiff  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  domicile  of  John  Ubart  (the 
husband)  was  in  the  State  of  New  York  at  the  time  the  action  was 
commenced.  The  complaint  alleges  that  the  plaintiff  was  at  the 
time  of  the  commencement  of  the  action  a  resident  of  the  State  of 
New  York.  The  answer  consists  of  a  single  paragraph  as  follows : 
"  And  now  comes  the  defendant  above  named  and  *  ,*  * 
answers  the  complaint  of  the  plaintiff  above  named  and  thus 
answering :  i.  On  information  and  belief,  denies  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of  any  of  the 
App.  Div.— Vou  CXVII.        53 
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allegations  of  paragraphs  ^  I '  and  *  III '  of  the  complaint  hei-ein." 
•It  is  trne  the  answer  is  bad  as  a  denial  and  did  not  put  in  issue  the 
residence  of  the  plaintiff.  (Code  Civ.  Proc.  §  500.)  But  the 
defendant  is  notdeprived  of  the  right  to  object  to  the  jurisdiction 
of  the  court  at  any  stage  of  the  action,  and  if  it  was  made  to 
appear  that  the  plaintiff  was  a  non-resident  at  the  time  of  the  com- 
mencement of  the  action,  it  became  the  duty  of  tho  trial  court  to 
refuse  to  proceed  further  and  to  dismiss  the  action,  for  it  is  not 
snflScient  that  a  non-resident  plaintiff  should  by  service  of  process 
or  in  any  other  way  obtain  jurisdiction  of  a  foreign  corporation. 
Before  such  an  action  can  be  maintained  there  must  be  also  jnris- 
diction  of  the  subject-matter,  which  caimot  be  conferred  upon  the 
court  by  consent  or  stipulation  of  the  parties  and  which  is  not 
waived  by  a  failure  of  the  defendant  to  allege  non-residence  of  the 
plaintiff  in  its  answer.  {Rohhison  v.  Oceanic  Steam  Nav.  Co,^  112 
N.  y.  315.)  The  question  of  plaintiff's  residence  was  dependent 
upon  conflicting  evidence  and  presented  a  question  of  fact  for  the 
jury,  and  their  verdict  must  be  sustained  if  there  is  suflicient  evi- 
dence before  them  to  justify  their  finding.  I  think  the  record  dis- 
closes sufficient  evidence  to  justify  the  conclusion  that  Mrs.  IJbart 
WHS  at  the  time  of  the  commencement  of  her  action  a  resident  of 
the  State  of  New  York. 
I  vote  to  affirm,  with  costs. 

Judgment  and  order  unanimously  aflirmed,  with  costs. 


Anthony  Smith,  an  Infant,  by  James  Somerville,  His  Guardian 
ad  Litem,  Respondent,  t;.  Thb  F.  Wesel  MANUFAcrruBiNO 
Company,  Appellant. 

Second  Department,  March  1,  1907. 

Negligence  —  ixijury  by  planing  maclune  —  when  danger  not  obvioTU. 

The  danger  of  injury  from  the  exposed  cutting  edges  of  the  shaft  of  a  plftoing 
machine  which  revolved,  in  an  open  space  between  covered  rollers,  so  rapidlj 
as  to  look  like  a  smooth  roller,  is  not  oh  vious  to  a  boy  of  nineteen  years  of  age, 
who  has  only  worked  at  the  machine  for  two  hours,  and  a  recovery  for  in  juries 
sustained  is  warrant<xl,  where  he  was  directed  to  remove  shavings  collecting 
near  the  shaft  without  instructions. 
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Under  such  circumstances,  the  fact  that  the  plaintiff  removed  the  shavings  with 
his  hand  instead  of  with  a  stick  is  not  contributory  negligence  as  a  matter  of  • 
law. 

Appeal  by  the  defendant,  The  F.  Wesel  Manufacturing  Cora- 
pan}',  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  11th  day  of  May,  1906,  upon  the  verdict  of  a  jury  for  $5,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  tlie  14th  day 
of  May,  1906,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

t/ohn  A.  Straley  for  the  appellant. 

William  J.  McArthur  [liichard  A.  Beiidich  with  hiin  on  the 
brief],  for  the  respondent. 

Gaynob,  J. : 

Assuming  that  the  machine  is  correctly  described  in  the  opinion 
in  Crown  v.  Orr  (140  N.  Y.  450),  that  case  was  not  like  this  one. 
There  the  plaintiff  was  injured  by  having  his  hand  caught  in  the 
revolving  knives  of  the  planing  machine  while  lie  was  replacing  the 
hood  on  the  top  of  the  machine  which  covered  the  knives.  The 
hood  being  off,  the  knives  were  fully  exposed,  and  the  danger  of 
them  obvious.  Here  the  sets  of  rollers  which  are  in  front  of  and 
in  the  rear  of  the  knives,  and  which  draw  the  boards  through,  are 
covered  by  a  front  and  a  rear  flap,  both  of  which  rise  or  open  on 
hinges  to  expose  the  rollers  in  order  to  clean  or  care  for  them. 
They  are  down  when  the  machine  is  in  operation,  but  there  is  an 
open  space  between  them  "about  4  or  5  inches  wide  extending  across 
the  top  or  table  of  the  machine.  This  opening  exposes  a  revolving 
shaft  which  also  extends  across  the  table,  and  is  flush  with  the  said 
flaps.  It  is  about  4  inches  wide  and  two  inches  thick,  and  its 
sharp  metal  edges  shave  the  boards  as  they  pass  underneath  it.  It 
has  no  knives,  but  only  these  sharp  edges,  and  in  its  swift  revolu- 
tion of  about  3,000  a  minute  it  looks  like  a  smooth  roller.  It 
throws  the  shavings  out  to  the  rear  through  the  said  open  space, 
and  they  keep  accumulating,  more  or  less,  at  the  opening.  The 
plaintiff  was  brushing  them  away  with  his  hand  on  direction  of  the 
man  whom  he  was  assisting  when  it  was  caught  by  the  revolving 
shaft  and  taken  off.     The  learned  trial  judge  charged  that  if  the 
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danger  was  obvious  tlie  plaintiff  could  not  recover,  but  if  not  tliat 
he  should  liave  been  instructed  of  it.  It  is  not  altogether  plain 
tliat  tlie  danger  was  obvious  to  a  boy  of  nineteen,  which  the 
plaintiff  was,  who  had  only  worked  at  the  machine  two  honi-s,  and 
who  was  removing  the  shavings  for  the  first  time.  The  jury  did 
not  think  it  was  after  liearing  the  evidence  arul  inspecting  the 
machine,  whicli  was  also  exhibited  to  us.  That  he  used  his  liaiid 
instead  of  a  stick  was  not  negligence  as  matter  of  law  for  the  same 
reason. 

The  judgment  should  be  affirmed. 

Present  —  Jenks,  Hooker,  Gaynor,  Eich  and  Miller,  JJ. 
Judgment  and  order  unanimously  affirmed,  with  costs. 


Carl  J.  Carlson,  Respondent,  v.  Jacob  Albert,  Appellant. 

Second  Department,  March  1,  1907. 

Pleading  —  when  cauaes  should  be  separately  stated. 

A  complaint  for  sums  due  the  plaintiff  on  a  breach  of  contract  of  serrice  and 
for  damages  caused  by  the  breach  sets  out  two  causes  of  action,  which  should 
be  separately  stated. 

Appeal  by  the  defendant,  Jacob  Albert,  from  an  order  of  tlie 
County  Court  of  Kings  county,  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings  on  tlie  26th  day  of  January,  1907,  denying  the 
defendant's  motion  to  compel  the  plaintiff  to  separately  state  and 
immber  the  two  causes  of  action  set  forth  in  the  complaint. 

J,  Charles  WeschUr  \^Sol  Rothschild  with  him  on  the  brief],  for 
the  appellant. 

Robert  P.  Beyer ^  for  the  respondent. 

Gaynor,  J. : 

The  complaint  contains  two  CAuses  of  action,  viz.,  one  for  the 
amount  due  to  the  plaintiff  on  his  contract  of  service  for  a  year  at 
the  time  of  its  breach  by  his  discharge  by  the  defendant,  and  the 
other  for  the  damages  caused  by  the  breach.     They  are  not  one 
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cause  of  action ;  the  test  is  that  a  recovery  on  one  of  theni  would 
not  bar  an  action  on  the  other  {Pe^*rj/  v.  J)icker8on,  85  N.  Y.  345). 
The  order  sliould  be  reversed  and  the  motion  granted. 

Woodward,  Jenes  and  Rich,  JJ.,  concurred. 

Order  of  the  County  Court  of  Kings  county  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion  granted,  with  costs. 


William  S.  Hurley,  Respondent,  v,  Jeremiah  Roberts,  Appellant. 

Second  Department,  March  1,  1907. 

Practice  —  change  of  venue  denied. 

Where  the  answer  contains  a  long  and  confusing  statement  of  facts  and  the 
issues  raised  thereby  are  in  doubt,  the  venue  should  not  be  changed  for  the 
convenience  of  defendant's  witnesses  as  their  materiality  cannot  be  determined. 

Neither  w^ill  the  venue  be  changed  for  the  convenience  of  possible  witnesses  to 
the  facts  alleged  in  a  defective  counterclaim,  as  their  convenience  is  best 
served  by  leaving  them  at  home. 

Appeal  by  the  defendant,  Jeremiah  Roberts,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  17th 
day  of  September,  1906,  denying  the  defendant's  motion  to  change 
the  place  of  trial  from  the  county  of  Kings  to  the  county  of 
Rensselaer. 

John  F.  Murray^  for  the  appellant. 

George  Freifeld^  for  the  respondent. 

Qatnob,  J. : 

The  complaint  alleges  that  the  defendant  agreed  to  deliver  to  the 
plaintiff  800,000  bricks  in  the  city  of  Troy  on  or  before  May  12, 
1906,  but  that  he  failed  to  deliver  144,250  thereof,  to  the  plaintiff's 
damage  $288.  A  second  cause  of  action  is  that  the  plaintiff  over- 
paid the  defendant  $190.50  on  the  contract. 

Instead  of  meeting  the  complaint  with  a  denial  or  denials,  as  the 
simple  rules  of  pleading  require  (Code  Civ.  Pro.  sec.  500),  so  that 
the  issue  could  be  readily  seen,  the  answer  i .  a  long  statement  of 
facts,  which  has  to  be  compared  critically  and  patiently  with  the 
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complaint  to  ascertain  in  what  particular,  if  any,  it  differs  therefrom, 
Near  tlie  end  of'tlie  answer  to  the  first  cause  of  action  the  defend- 
ant "  denies  each  and  every  statement "  (meaning  allegation)  "  con- 
tained in  the  first  cause  of  action  set  forth  in  the  complaint "  (as 
tliough  it  could  be  set  forth  anywhere  else)  "not  herein  specifically 
admitted  or  denied,"  and  there  is  a  similar  denial  to  the  second 
cause.  These  are  the  only  denials,  except  of  any  damage,  or  sum 
owing.  The  defendant's  attorney  evidently  regards  every  all^a- 
tion  of  fact  which  differs  with  the  allegations  of  the  complaint  as  a 
"specific"  denial,  and  throws  upon  the  court  the  work  of  picking 
out  such  allegations,  pen  in  hand.  The  learned  judge  below  must 
have  been  in  much  doubt  in  respect  of  what  issues  the  deferidani 
understands  are  to  be  tried  and  intends  to  try,  and  of  course  he 
could  not  see  whether  proposed  witnesses  were  material  without 
understanding  this.  In  addition  to  this  there  is  a  so-called  counter 
claim  which  is  not  complete  in  itself,  and  is  no  connterclaim,  which 
the  defendant's  list  of  witnesses  or  some  of  them  are  to  be  called  tc 
prove.  As  the  defendant  can  serve  their  convenience  by  leaving 
them  at  home,  the  venue  does  not  need  to  be  changed  on  their 
account. 

The  order  should  be  aflSrmed. 

Jenks   and   Miller,  JJ.,  concurred ;   Hirschbero,   F.   J.,  an^ 
KicH,  J.,  concurred  in  result. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Catherina  IIaggblad,  as  Administratrix,  etc.,  of  John  Hagoblad, 
Deceased,  Appellant,  v.  The  Brooklyn  Heights  Kailboad 
Company,  Kespondent. 

Second  Department,  March  S,  ,1907. 
Negligence  —  injury  by  fall  of  hoist  — res  ipsa  loquitur — Labor  Law 

construed. 

Section  18  of  the  Labor  Law,  regulating-  scaffolding,  hoists,  stays,  etc,  and  pro- 
hibiting the  use  of  such  appliances  if  not  so  constructed  as  to  give  proper  pro- 
tection to  persons  employed,  makes  the  master  liable  for  the  use  of  such 
appliances  even  though  they  be  negligently  put  up  by  fellow-workmen  of  the 
servant  injured. 
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A  plaintiff  suing  to  recover  for  an  injury  to  a  decedent  from  such  a  cause  need 
not  plead  the  statute  in  order  to  make  the  same  available. 

Wlien  a  structure  used  for  the  purpose  of  hoisting  beams  to  an  elevated  railway 
falls  and  an  employee  is  killed  thereby,  the  case  is  brought  within  the  doctrine 
of  res  ipsa  loquitur,  and  the  question  of  the  defendant's  negligence  should  be 
submitted  to  the  jury,  although  the  decedent  helped  his  fellow- workmen  to 
fasten  the  hoist  in  place. 

Appeal  by  the  plaintiff,  Catherina  Haggblad,  as  administratrix, 
etc.,  from  a  judgment  of  the  Supreme  Conrt  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
I8th  day  of  June,  1906,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  the  plaintiff's  case  after  a  trial 
at  the  Kings  County  Trial  Term. 

The  defendant  was  building  a  passenger  platform  on  one  of  the 
stations  of  its  elevated  railroad.  Long  ties  were  being  placed  across 
the  railroad  track  on  the  longitudinal  girders  of  the  railroad  struc- 
ture^ on  which  the  ordinary  railroad  ties  rest  at  each  end,  so  that 
they  should  extend  out  four  feet  from  the  longitudinal  girder  on 
the  outer  side  of  the  track,  and  along  such  projecting  ends  of  the 
ties  a  flooring  was  to  be  laid  for  a  platform.  There  are  heavy  tim- 
bers called  guard  rails  laid  along  each  side  of  the  track  over  the 
ties,  to  keep  the  car  wheels  from  running  off  the  track.  In  order 
to  set  these  long  ties  they  had  to  be  swung  by  a  block  and  fall 
along  the  outside  of  the  railroad  structure,  and  then  thrust  in  and 
across  the  track  between  the  longitudinal  girders  and  such  guard 
rails,  leaving  the  ends  sticking  out  four  feet,  as  already  stated.  To 
do  this  a  framework  structure  called  a  hoist  was  used  to  serve  the 
office  of  a  derrick,  i.  e.y  the  block  and  fall  was  suspended  from  it. 
This  hoist  rested  on  such  extended  ends  of  the  ties  and  was  fastened 
and  braced  thereto  to  hold  it  upright  and  in  position.  It  was  regu- 
larly shifted  forward  and  fastened  anew  as  the  work  progressed.  It 
broke  from  its  fastenings  and  fell  over  into  the  street  from  the  sus- 
pended weight  of  a  tie,  and  killed  the  plaintiff's  decedent,  who  was 
one  of  the  defendant's  workmen  doing  the  work.  lie  helped  to 
fasten  the  hoist  in  position,  i.^  e,y  drove  some  of  the  nails.  It  was 
claimed  by  the  plaintiff  that  the  system  or  method  of  fastening  and 
bracing  the  derrick  was  not  a  safe,  sufficient  or  scientific  one.  The 
plaintiff  was  nonsuited  at  the  close  of  her  case  on  the  ground  that 
the  defendant  was  not  guilty  of  negligence,  and  that  the  negligence 
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of  the  deceased  and  liis  felIow*workmen,  who  included  a  foreman  in 
cliarge,  caused  the  accident. 

Fred&riok  S.  Martyuy  for  the  appellant. 

L  R.  Odand  {George  D,  Teomans  with  him  on  the  brief],  for 
the  respondent. 

Gaynob,  J. : 

Section  18  of  the  Labor  Law  (Laws  of  1897,  chap.  415)  provides 
tliat  the  employers  of  persons  to  labor  "  shall  not  furnish  or  erect, 
or  cause  to  be  furnished  or  erected  for  the  performance  of  such 
labor,  scaffolding,  hoists,  stays,  laddera,  or  other  mechanical  con- 
trivances which  are  unsafe,  unsuitable  or  improper,  and  which  are 
not  so  constructed,  placed  and  operated  as  to  give  proper  protection 
to  tlie  life  and  limb  of  a  person  so  employed  or  engaged."  It  was, 
therefore,  a  question  of  fact  for  the  jury  whether  the  defendant's 
method  or  system  of  placing  and  securing  the  hoist  was  a  safe  on& 
The  plaintiff  did  not  devise  such  method  ;  he  only  helped  in  carrying 
it  out.  It  was  for  the  employer  to  adopt  a  safe  method  or  system, 
and  that  duty  could  not  bo  evaded  by  delegation.  Not  only  is  the 
said  statute  in  the  way  of  such  delegation,  but  that  was  the  rule 
before  the  statute  was  passed.  And  the  fall  of  the  hoist  while 
being  properly  used  for  the  purpose  for  which  it  was  set  up  was 
of  itself  evidence  that  it  was  unsafe,  and  brought  the  case  within 
the  maxim  that  the  thing  speaks  for  itself  {Stewart  v.  Ferguson^ 
164  N.  Y.  553). 

The  objection  that  the  statute  cited  in  the  foregoing  was  not 
available  for  not-  being  pleaded  in  the  complaint  is  founded  on  a 
mistaken  notion.  1\  did  not  need  to  be  pleaded ;  it  would  not  be 
scientific  to  plead  it.  The  cause  of  action  is  not  on  a  statute.  All 
that  the  statute  does  is  to  make  the  employer  liable  for  unsafe  scaf- 
folds, hoists,  etc.,  even  though  they  be  negligently  put  up  by  fellow- 
workmen  of  the  plaintiff  as  part  of  their  work,  whereas  before  the 
statute  he  was  not ;  in  other  words,  it  makes  evidence  competent 
to  show  his  negligence  which  was  not  competent  before. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

Woodward,  Jenks  and  Kicu,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event 
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The  Villagb  of  White  Plains,  Respondent,  v.  The  Tarrttown, 

Whitb  Plains  and  Mamaroneck  Railway  Company,  Appellant. 

Second  Department,  March  8,  1907. 

Kuisftnce  —  party  —  village  may  sue  to  enforce  order  of  boar4  of  health 
—  pleading — when  complaint  insni&cient. 

A  suit  to  enjoin  the  violation  of  an  order  of  a  village  board  of  health  to  abate  a 
nuisance  and  to  enforce  the  same  is  properly  brought  in  the  name  of  the 
village  instead  of  that  of  the  board  of  health. 

But  in  such  action  it  is  not  enough  to  allege  and  prove  that  the  board  of  health 
declared  a  nuisance  and  ordered  it  abated;  the  complaint  must  allege  facts 
showing  the  nuisance,  and  the  resolution  and  order  of  the  board  of  health 
are  not  evidence  thereof.  A  complaint  failing  to  state  such  facts  is  demurrable. 

Appeal  by  the  defendant,  The  Tarrytown,  "White  Plains  and 
Mamaroneck  Bailway  Company,  from  an  interlocutory  judgment  of 
the  Supremo  Court  in  favor  ef  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Westchester  on  the  23d  day  of  July, 
1906,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Westchester  Special  Term,  overruling  the  defendant's  demurrer  to 
the  complaint. 

This  is  a  suit  to  enjoin  a  violation  of  an  order  of  the  board  of 
health  to  abate  a  nuisance,. and  enforce  the  same. 

A.  If.  Johnson  [Fra/nh  H.  Richmond  and  Henry  A.  Rdbinmn 
with  him  on  the  brief],  for  the  appellant. 

Henry  R.  Barrett  [J?.  T.  Dyhman  with  him  on  the  brief],  for 
the  respondent. 

Oatnob,  J. : 

This  suit  is  properly  brought  in  the  name  of  the  village  instead 
of  in  that  of  the  board  of  health  {Board  of  Health  v.  MagUl^  17  App. 
Div.  249) ;  but  the  complaint  does  not  state  facts  sufficient.  Sec- 
tion 21  of  the  Public  Health  Law  empowers  local  boards  of  health  to 
make  and  publish  general  orders  and  regulations  for  the  preserva- 
tion of  life  and  health,  and  also  orders  and  regulations  not  of  general 
application  for  the  suppression  of  particular  nuisances,  and  to  main- 
tain suits  in  the  name  of  tlie  municipality  to  restrain  by  injunction 
violations  of  such  orders  and  regulations  and  to  enforce  the  same. 
The  complaint  alleges  that  the  board  of  health  of  the  village  after 
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a  hearing  to  the  defendant  passed  a  resolution  declaring  the  Tibra- 
tions  of  its  engines  and  dynamos  in  its  electrical  power  house  a 
nuisance  and  a  caase  of  danger  and  detrimental  to  the  health  of  a 
large  number  of  inhabitants  of  the  village,  and  ordering  it  abated; 
that  a  copy  thereof  was  served  on  the  defendant,  and  a  demand 
made  of  it  by  the  board  to  comply  theremth,  but  it  refused. 

There  is  then  an  allegation  that  the  said  vibrations  are  a  nnieaDce 
and  a  cause  of  danger  and  detrimental  to  the  health  of  a  large  nnm- 
her  of  the  inhabitants  of  the  village ;  but  there  is  no  allegation  of 
any  noise  or  jar  therefrom,  much  less  of  any  extending  beyond  tlie 
power  house.  No  fact  is  alleged  to  show  a  nuisance.  The  com- 
plaint is  framed  on  the  theory  that  it  is  enough  to  allege  and  on 
the  trial  prove  that  the  board  of  health  has  declared  a  nuisance  and 
ordered  it  abated.  This  is  erroneous.  Its  resolution  and  order 
were  in  no  sense  an  adjudication  {People  ex  rel.  CopouU  v.  Board 
of  Healthy  140  N.  Y.  1).  The  complaint  must  allege  facts  consti- 
tuting a  nuisance,  and  such  resolution  and  order  are  not  evidence 
thereof. 

The  judgment  should  be  reversed  and  the  demurrer  sustained 
with  leave  to  the  plaintiff  to  plead  over. 

HiBsoHBEBo,  P.  J.,  Woodward,  Bioh  and  MtTjTjTCr,  JJ.,  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sus- 
tained, with  costs,  with  leave  to  plead  over  on  payment 


Edisok  Electbio  Illuhikating  Company  of  Brooklyn,  Bespondent, 
V.  Franklin  H.  Ealbflrisoh  Company,  Appellant 

Second  Department,  March  8,  1907. 
Pleading: — improper  joinder  of  actions  on  contract  and  in  tort 

A  cause  of  action  for  damages  for  the  breach  of  a  contract  and  a  cause  of  action 
for  damages  for  fraud  in  inducing  the  plaintiff  to  make  it  are  inconsistent  with 
each  other  and  cannot  be  united  in  the  same  complaint  under  subdiTision  9 
of  section  484  of  the  Code  of  Civil  Procedure,  An.  election  between  such 
inconsistent  causes  is  required. 

Appeal  by  the  defendant,  the  Fmnklin  H.  Kalbfleisch  Company, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
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the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  10th  day  of  July,  1906,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Kings  County  Special  Term, 
overruling  the  defendant's  denaurrer  to  the  complaint. 

James  W.  Prendergast  {Janiea  C.  Bergen  with  him  on  the 
brief],  for  the  appellant. 

L.  B.  Grants  for  the  respondent. 

Gaynor,  J. : 

Stripping  this  complaint  of  its  verbiage  and  making  it  lean,  we 
find  a  cause  of  action  for  damages  for  breach  of  the  contract,  and 
another  for  damages  for  fraud  in  inducing  the  plaintiff  to  make  it. 
They  are  not  "consistent  with  each  other",  and  therefore  cannot 
be  united  in  the  same  complaint  under  subdivision  9  of  section  484 
of  the  Code  of  Civil  Procedure ;  and  that  is  the  only  authority  for 
uniting  a  cause  of  action  on  contract  with  ono  in  tort  To  assert 
one  is  to  negative  the  other,  and  the  plaintiff  has  to  elect  which  he 
will  sue  on.    He  cannot  sue  on  both. 

The  judgment  should  be  reversed. 

HiBSCHBERo,  P.  J.,  WooDWABD,  EicH  and  Miller,  JJ.,  concurred. 

Interlocutory  judgment  overruling  demurrer  to  complaint 
reversed,  with  costs,  and  demurrer  sustained,  with  costs,  with  leave 
to  the  plaintiff  to  plead  over  on  payment. 


Mary  K.  Moronbt,  Respondent,  'o.  The  City  of  New  York, 

Appellant. 

Second  Department,  March  8,  1907. 

Negligence  — municipal  corporations  —  ix^ury  to  pedestrian  on  defective 
sidewalk — Judgment  for  plaintiff  affirmed. 

Although  the  fact  of  the  happening  or  non -happening  of  previous  accidents  on 
an  alleged  defective  sidewalk  may  hear  upon  the  character  of  the  defect  and 
on  the  question  of  notice  to  the  municipality,  the  fact  that  other  persons 
escaped  injury  does  not  excuse  the  municipality  from  allowing  the  defect  to 
continue. 
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Thus,  where  the  plaintiff  has  shown  that  she  suffered  a  fall  and  injury  by  reason 
of  her  toe  catching  in  a  hole  onder  a  flagstone  which  projected  about  two 
inches  r.bove  the  adjoining  stone,  and  that  said  condition  existed  for  more 
than  a  year,  the  question  of  the  defendant's  negligence  should  be  submitted  to 
the  jury,  although  the  plaintiff  gires  no  prdof  of  a  prior  accident,  and  the 
defendant's  witnesses  state  that  they  had  no  knowledge  of  the  defect. 

Although  the  distance  which  one  stone  was  raised  above  the  other  was  not  of 
itself  negligence,  yet,  when  thore  is  a  hole  thereunder  sufficiently  larre  to 
catch  and  hold  a  foot,  the  question  of  negligence  should  be  submitted  to  the 
jury. 

Gatnor  and  Rich,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  The  Oity  of  New  York,  from  a  jndg- 
ment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  :>f  the  clerk  of  the  county  of  lungs  on  the  21st  day  of  Feb- 
ruary, 1906,  upon  the  verdict  of  a  jury  for  $500,  and  alco  from  an 
order  entered  in  said  clerk's  office  on  the  19th  day  of  March,  1906, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

James  W.  Covert  [Jamee  D.  Bell  and  John  J.  Delany  with  him 
on  the  brief],  for  the  appellant. 

Elmer  S.  WhitOy  for  the  respondent 

Judgment  and  order  affirmed,  with  costs,  on  the  opinion  of  Mr 
Justice  Kelly  at  Trial  Term. 

HiBSOHBEBG,  P.  J.,  WooDWABD  and  HiLLER,  J  J.,  coucurrcd ; 
Gaynob,  J.,  read  for  reversal,  with  whom  Eioh,  J.,  concurred. 

The  following  is  the  opinion  of  Mr.  Justice  Kelly  delivered  at 
Tiial  Term : 

Kelly,  J. : 

The  plaintifiE  sued  to  recover  damages  sustained,  as  she  alleged, 
through  the  negligence  of  the  defendant  in  failing  to  keep  the 
sidewall:  iu  reasonably  safe  condition.  She  testified  that  while 
walking  east  on  the  north  side  of  Forty-first  street,  in  the  borough 
of  Brooklyn,  on  the  evening  of  November  3,  1903,  the  tip  of  her 
right  shoe  caught  under  a  projecting  flagstone,  causing  her  to  fall. 
Ilcr  evidence  was  that  the  shoe  was  caught  so  that  it  required  some 
force  to  remove  it.  She  was  corroborated  by  her  husband,  who  was 
with  her.    A  witness,  living  on  the  opposite  side  of  the  street,  saw 
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her  fall.  There  is  no  substantial  dispute  as  to  the  condition  of  the 
flagging.  It  was  made  of  some  patent  substance,  and  at  the  place 
where  the  plaintiff  caught  her  foot  two  of  the  artificial  flagstones 
joined.  They  were  laid  by  different  makers  at  different  times,  and 
the  upper  or  easterly  stone  was,  as  plaintiff  claimed,  two  inches,  and 
as  defendant  concedes^  one  and  three-quarter  inches  above  the  lower. 
This  condition  had  existed  for  more  than  a  year.  Defendant's 
policemen  and  other  witnesses  testified  tliat  they  had  no  knowledge 
of  the  hole  or  cpace  under  the  higher  flagstone  in  which  plaintiff's 
shoe  was  caught.  Photographs  were  introduced  in  evidence  which 
plaintiff  averred  showed  the  existence  of  the  hole,  and  which  defend- 
ant insisted  showed  that  the  alleged  defect  consisted  simply  in  the 
elevation  of  one  stone  ovor  the  other  for  the  space  indicated.  The 
claim  was  presented  to  the  city  at  a  time  when  the  flagging  remained 
in  the  condition  in  which  it  was  on  the  night  of  the  accident,  but 
no  investigation  appears  to  have  been  made  as  to  the  exiBtence  of 
the  hole.  Therefore,  on  this  trial,  we  have  the  positive  statement 
of  plaintiff  and  her  witnesses  met  by  the  negative  testimony  of  the 
city  from  witnesses  who  say  tliey  never  saw  the  hole  or  space. 

Whether  the  condition  claimed  by  the  plaintiff  raised  an  issue  as 
to  whether  the  walk  was  reasonably  safe  was  vigorously  contested 
by  the  corporation  counsel.  He  insists  that  the  court  should  say  as 
matter  of  law  that  the  defect  was  not  such  as  to  warrant  a  finding 
by  the  jury  that  the  situation  was  li!iely  to  result  in  accident.  No 
evidence  was  introduced  of  previous  accident  occasioned  by  pedes- 
trians catching  their  feet  in  the  hole  or  space  under  the  flagging 
and  it  was  conceded  that  the  street  was  a  regularly  paved  street, 
built  upon  and  used  by  the  public. 

Is  this  a  case  requiring  the  court  to  submit  the  question  whether 
the  highway  is  in  reasonably  safe  condition  to  the  jury?  The 
absence  of  evidence  of  previous  accident  is  important.  Of  course, 
a  condition  not  intrinsically  unsafe  which  has  uniformly  proved 
sufficient  and  safe  is  not  changed  to  one  insufficient  and  unsafe 
simply  because  one  out  of  hundreds  or  thousands  meets  with  an 
accident  in  encountering  it.  Tlie  policemen  called  by  the  city  testi- 
fied that  they  had  passed  over  this  uneven  condition  of  sidewalk 
repeatedly  and  had  never  heard  of  or  anticipated  accident  or  danger 
from  it.     When  reasonable  men  may  differ  as  to  whether  or  not  the 
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condition  was  sueli  as  to  call  on  the  city  officials  to  anticipate  acci- 
dent, the  question  is  for  the  jury.  (JSeltz  v.  City  of  YonkerSy  148 
N.  T.  67.)  Is  this  such  a  case  ?  The  Court  of  Appeals  has  decided 
that  minor  defects  and  irregularities  in  sidewalks  are  not  bucIi  defects 
as  will  justify  the  submission  of  tlie  question  to  the  jury,  because  oo 
street  can  be  made  and  maintained  in  absolutely  perfect  condition ;  and 
the  court  decided  as  matter  of  law  in  tlie  Bdtz  case  that  a  depression 
of  two  and  one-half  indies  was  not  dangerous.  In  HamiUcn  t 
City  of  Buffalo  (173  N.  Y.  72)  a  depression  of  four  inches  in  a 
sidewalk  was  held  not  to  be  dangerous  as  matter  of  law.  Judge 
Yann,  in  his  dissenting  opinion,  expresses  doubt  as  to  the  line  sep- 
arating the  question  as  one  of  law  from  the  question  of  fact  This 
difficulty  is  always  presented  in  this  class  of  litigation.  Here  we 
know  an  accident  happened  ;  there  is  no  suggestion  of  contributory 
negligence,  and  the  jury  have  apparently  found  that  a  hole  or  space 
existed  into  which  the  toe  of  the  pedestrian's  boot  entered  and  was 
held  fast.  They  have  found  that  she  told  the  truth  when  she  stated 
specifically  that  she  did  not  "trip"  over  the  irregularity  in  the 
stone,  but  that  her  fall  was  caused  by  her  foot  catching  in  the  hole 
and  being  held  fast.  Nowj  I  am  free  to  say  that  if  the  question 
of  reasonable  safety  is  to  be  determined  alone  by  the  dimensions 
of  the  hole,  depression  or  irregularity  in  the  sidewalk,  then  this 
space  was  not  as  large  as  the  depression  in  the  Beltz  Case  {supra)^ 
in  Getzoff  v.  City  of  New  York  (51  App.  Div.  450)  nor  in  Cor«m 
V.  City  of  New  York  (78  id.  481),  in  each  of  which  actions  the 
appellate  courts  decided  that  the  condition  did  not  present  a  case 
for  submission  to  the  jury.  It  is  true  also  that  there  is  no  evidence 
of  previous  accident,  but  whilo  this  is  an  important  fact  I  think  it 
is  to  be  submitted  to  the  jury  for  consideration  in  determining  the 
main  question  —  was  the  situation  reasonably  safe !  I  do  not  think 
it  is  decisive,  because,  if  the  situation  was  unsafe,  it  would  be  mani- 
festly unjust  to  deny  relief  to  the  first  person  who  was  unfortunate 
enough  to  sufiEer  from  it.  It  would  be  in  effect  likening  the  case  to 
one  where  an  animal,  usually  gentle  and  good-tempered,  suddenly 
manifests  evil  qualities.  It  is  said  that  a  dog  "  is  entitled  to  one 
bite  "  before  his  owner  is  to  be  held  liable.  The  learned  corporar 
tion  counsel  urges  that  this  principle  is  to  be  applied  as  between 
persons  injured  on  the  highway  and  the  municipal  corporation  con- 
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trolling  the  street,  and  it  is  said  that  the  Appellate  Division  in  this 
department  has  in  effect  so  decided  in  the  Corson  Case  {supra),  I 
do  not  so  interpret  the  decision.  The  fact  of  the  happening  or 
non-happening  of  previons  accidents  may  bear  on  the  character  of 
the  defect  and  on  the  qnestion  of  notice  to  the  mnnicipality.  Where 
a  situation  is  not  unsafe  in  itself  it  may  be  continued  without  imputa- 
tion of  negligence.  But  where  the  condition  is  unsafe,  the  fact  that 
individuals  may  fortunately  escape  injury  is  no  excuse  for  its  con- 
tinuance. In  the  case  at  bar  the  jury  was  told  that  if  the  accident 
was  occasioned  simply  by  reason  of  the  fact  that  one  stone  was  ele- 
vated over  the  other,  simply  because  she  tripped  she  could  not 
recover ;  and  that  it  was  only  in  case  they  found  that  the  aperture 
or  liole  existed  and  caught  plaintiff's  foot,  holding  it  fast  and  causing 
her  to  fall,  that  this  condition  was  not  reasonably  safe  and  tliat  it 
had  existed  for  the  time  charged ;  only  on  proof  of  tliese  facts  were 
they  justified  in  deciding  that  the  sidewalk  was  not  reasonably  safe. 
I  am  not  prepared  to  say  that  a  hole  or  aperture  in  a  sidewalk  into 
which  the  toe  of  a  pedestrian's  shoe  may  pass  sufficiently  far  to  hold 
the  foot  fast,  requiring  force  to  remove  it,  is  such  a  minor  defect 
that  reasonable  and  prudent  men  will  not  differ  as  to  whether  acci- 
dent should  have  been  reasonably  anticipated  from  its  continuance. 
The  jury  have  found  the  facts  in  favor  of  plaintiff,  and  I  think 
the  verdict  must  stand.    Motion  denied. 

G  ATNOB,  J.  (dissenting) : 

The  action  was  for  damages  to  the  plaintiff  by  a  defect  in  a  side- 
walk.    The  testimony  for  the  plaintiff  of  the  defect  is  as  follows : 

The  plaintiff  testified  that  as  she  was  walking  with  her  husband 
after  dark  "  my  foot  caught  under  a  flagging  and  threw  me."  She 
did  not  examine  the  defect  then,  but  did  after  she  got  well,  but  does 
not  say  what  it  was  or  describe  it.  She  says  on  cross-examination 
that  she  could  not  get  her  foot  out  after  she  fell,  her  husband  had 
to  pull  her  foot  out  from  under  the  flagging  in  order  to  lift  her  up, 
it  was  held  fast  there  "  for  several  moments.'*  In  her  preliminary 
examination  when  she  filed  her  claim  against  the  city  she  says  she 
went  back  and  examined  the  defect  the  night  of  the  accident.  The 
testimony  of  another  witness  that  the  plaintiff  was  out  in  the  street 
next  day,,  and  called  on  an  acquaintance,  is  not  disputed.    Her  hurt 
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was  not  great.  A  woman  who  lived  opposite  testified  that  she  saw 
the  accident  from  her  side ;  that  where  the  sections  of  the  sidewaU 
met  one  side  was  "  some  "  2^  or  3  inches  higher  than  the  other,  and 
the  edge  broken  off  some  here  .and  there ;  she  could  not  tell  what  the 
material  of  the  sidewalk  was ;  "  I  did  not  particularly  look  at  it," 
she  says ;  her  observation  and  estimate  was  made  by  looking  from 
across  tlie  street,  and  "  by  passing  there  several  times"  —  on  which 
side  is  left  to  inference.  The  plaintiff's  husband  testified  that  he 
went  back  and  examined  the  defect  next  day ;  that  one  flag  was 
"  about "  2  inches  higher  than  the  other ;  "  and  there  was  a  couple 
of  jagged  edges  where  a  person  could  put  tlieir  foot  under  where 
the  edge  of  one  met  the  edge  of  the  other ; "  that  the  sidewalk  was 
of  concrete ;  that  "  the  judgment  I  have  given  to  the  court  and  jury  as 
to  the  difference  in  the  point  of  elevation  is  a  surmise  from  simply  an 
inspection  and  examination  with  the  eye."  No  measurements  were 
made  by  the  plaintiff  or  any  witness  for  her. 
The  evidence  for  the  defendant  was  as  follows : 
A  civil  engineer  was  sent  to  examine  the  defect  after  the  acei- 
dent ;  by  his  actual  measurements  one  section  at  the  joint  ran  from 
If  to  1|^  inches  higher  than  the  next  section;  at  the  edge  small 
pieces  were  jagged  or  chipped  off.  Three  other  witnesses  and  two 
policemen  who  took  no  measurements  testified  that  the  rise  was  about 
1  to  1^  inches.     No  one  mentions  any  hole. 

The  verdict  was  against  the  weight  of  evidence.  That  of  the 
plaintiff  and  her  husband  of  her  foot  being  cast  in  a  hole  under  the 
sidewalk  for  several  minutes,  so  that  he  had  to  pull  it  out  in  order 
to  lift  her  up,  is  an  obvious  exaggeration.  There  is  no  evidence  of 
such  a  hole.  Even  the  husband's,  that  the  top  of  one  flag  was 
"  about "  2  inches  higher  than  the  next  one  (which  he  says  is  a  sar- 
mise)  is  inconsistent  with  it ;  and  the  wife  does  not  describe  the 
defect  at  all.  Tlie  statement  of  the  husband  that  one  could  get  his 
foot  "  under  where  the  edge  of  one  met  the  edge  of  the  other"  is  a 
mere  conclusion  and  not  evidence.  The  other  witness  for  the  phdn- 
tiff  mentions  no  hole.  The  plaintiff  could  have  had  measurements 
taken  by  a  competent  and  trustworthy  person,  but  did  not  Theevi- 
dence  of  the  civil  engineer  who  did  make  accurate  measurements 
should  outweigh  all  surmises  and  loose  testimony,  if  credible,  and  there 
18  no  reason  to  say  it  is  not.     The  evidence  that  one  flaf?  appeared  to 
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be  "  about "  or  "  some  "  2  or  2^  iucbes  bigber  tban  tbe  otber  is  con- 
sistent witb  the  accurate  evidence  tbat  tbe  elevation  was  IJ  or  If 
inches,  and  cannot  be  permitted  to  outweigh  it.  Moreover,  the 
photograph  shows  that  there  was  no  hole  at  all. 

A  verdict  should  have  been  directed  for  tbe  defendant  at  tbe 
close  of  the  case.  The  evidence  in  its  entirety  showed  tbat  the  defect 
was  too  slight  to  base  a  charge  of  negligence  on  against  the  citj. 
{BuOer  v.  Village  of  Oxford,  186  N.  Y.  444).  No  rule  of  per- 
fection can  be  applied  to  a  municipal  corporation  any  more  than  to 
any  one  else.  This  world  is  not  perfect  and  the  affairs  of  men  are 
not  held  to  such  a  rule.  There  are  many  places  in  the  streets 
where  one  may  stub  his  toe  which  are  not  negligent  defects,  and  on 
private  property,  also. 

Tbe  judgment  and  order  should  be  reversed. 

High,  J.,  concurred. 

Sadie  Beennan,  Kespondent,  v.  The  City  op  New  Yobk, 

Appellant. 

SecoDd  Department,  March  15,  1907. 

Negligence  ^miuiicipal  corporationB  —  fall  of  pedestrian  on  icy  cross- 
walk— judgment  for  plaintiff  reversed. 

When  a  pedestrian  who  is  injured  by  a  full  on  tbe  street  complains  only  that 
there  was  ice  on  tbe  crosswalk,  and  the  c&se  is  tried  upon  that  theory,  and  it 
is  shown  that  her  fall  was  caused  by  slipping  off  the  sidewalk  at  the  curb  to 
the  icy  crosswalk,  the  slip  on  the  sidewalk  is  the  proximate  cause  of  the  injury 
and  the  case  should  not  be  given  to  the  jury. 

Moreover,  when  no  defect  or  obstruction  on  the  crosswalk  is  shown  otber  than  a 
temporary  condition  of  ice  and  snow  caused  by  the  weather  conditions,  a 
municipality  which  worked  diligently  to  remove  the  snow  is  not  chargeable 
with  negligence  for  failing  to  completely  clear  the  street. 

The  rule  is  different  where  ice  and  snow  have  been  allowed  to  accumulate  at  a 
particular  spot  for  a  considerable  length  of  time  until  it  becomes  an  obstruction 
and  dangerous  to  pedestrians. 

Woodward,  J,,  dissiented,  with  opinion. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  30th  day  of 
App.  Div.  Vol.  CXVII.        54 
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March,  1906,  upon  the  verdict  of  a  jury  for  $2,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  5th  day  of  April,  1906, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

James  W.  Covert  [James  D.  Bell  and  William  B.  EUison  with 
him  on  the  brief],  for  the  appellant. 

Bobert  Stewart^  for  the  respondent. 

Gaynob,  J. : 

The  plaintiff  testified  that  she  slipped  on  the  curb  at  the  comer 
of  two  streets  and  fell  on  the  cross-walk ;  that  she  could  not  balance 
and  save  herself  on  the  cross-walk  on  the  ice  and  snow  there,  of 
which  she  gives  no  description.  The  first  of  her  three  witnesses  to 
the  accident  says  he  saw  her  "  slip  oflf  the  sidewalk,''  try  to  balance 
herself  in  the  gutter  and  fall  on  the  cross-walk ;  and  that  the  side- 
walk and  cross-walk  were  "icy,"  had  "trodden  down  snow"  on 
them,  "  packed  snow  "  about  "  an  inch  or  two  thick,"  and  that  she 
fell  thereon.  The  next  says  substantially  the  same  as  to  the  place 
and  manner  of  her  slip  and  fall ;  and  he  describes  the  cross-walk 
only  as  having  trodden  snow  on  it,  "  and  the  cold  weather  froze  it 
right  over,  formed  ice."  The  last  saw  the  plaintiff  as  she  fell  on 
the  cross-walk  two  feet  in  front  of  him  on  what  he  finally  calls 
"  frozen  snow."     He  says  nothing  of  her  slipping  from  the  curb- 

1^0  one  but  the  first  witness  says  there  was  packed  or  frozen 
snow  or  ice  on  the  sidewalk.  The  complaint  only  alleges  they  were 
on  the  crosswalk,  and  the  case  was  tried  on  that  basis.  The  acci- 
dent happened  at  about  half  after  8  o'clock  Tuesday  evening, 
February  16th.  The  official  weather  report  showed  that  it  had 
snowed  from  8 :  12  a.  ii.  to  8 :  28  a.  h.  and  from  10 :  45  a.  h.  to  2 :  13 
p.  M.  on  Sunday,  and  from  7 :  14  p.  m.  Sunday  to  3  a.  m.  Mondaj. 
On  Monday  the  temperature  ranged  from  34  to  24,  and  on  Tuesday 
from  12  to  1,  above  zero. 

The  evidence  was  insufficient  to  go  to  the  jury.  In  the  first 
place,  the  proximate  cause  of  the  plaintiff's  fall  was  her  slip  on  the 
sidewalk,  of  which  no  allegation  of  negligence  is  made.  She 
might  have  fallen  if  there  had  been  no  snow  on  tlie  cross-walk.  To 
say  she  would  not  would  be  speculation.  In  the  next  place,  there 
was  no  defect  or  obstruction  on  the  cross-walk,  within  the  meaning 
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of  those  terras.  There  was  nothing  there  other  than  the  natural 
temporary  condition  cansed  by  the  weather  for  the  time  being. 
With  the  constant  alternations  from  rain  to  snow,  from  thawing  to 
freezing,  in  this  trying  climate  of  ours  in  the  winter,  such  a  condi- 
tion of  the  streets  of  a  city  is  inevitable  and  not  chargeable  to  the 
city.  Cities  have  a  duty  to  keep  the  streets  free  of  dangeroas 
defects  and  obstructions,  but  such  condition  is  neither. 

Evidence  was  given  for  the  defence  showing  that  the  city's  street 
force  had  worked  diligently  after  the  snowfall  to  remove  the  snow 
from  the  streets,  inclnding  the  locality  where  the  plaintiff  fell.  The 
learned  trial  judge  refused  to  charge  as  requested  by  the  learned 
counsel  for  the  city  that  if  such  employes  did  all  they  could  after 
Sunday  to  clear  the  street  where  the  accident  happened  of  snow  the 
verdict  must  be  for  the  city.  The  exception  to  such  refusal  was 
well  taken ;  otherwise  the  city  is  liable,  however  diligent.  But 
with  several  hundred  miles  of  streets  to  take  care  of,  a  city  cannot 
clear  them  of  every  fall  of  snow  or  covering  of  ice,  nor  is  it 
required  to  try  to,  for  if  it  snow  or  freeze  to-day  it  will  rain  or  thaw 
to-morrow  or  soon,  and  the  city  may  await  that  event.  {Taylor  v. 
City  of  Yonkers^  105  N.  Y.  202.)  There  is  reason  in  all  things. 
To  employ  men  enough  to  keep  the  streets  free  at  all  times  of  snow 
and  ice  would  be  an  expense  that  cities  could  not  bear,  and  they  are 
not  required  to.  The  question  exists  only  in  such  climates  as  we 
have  here.  After  snow  storms  the  city  cannot  be  expected  to  do 
more  thari  open  the  streets  to  travel ;  they  cannot  clean  them  of  all 
snow  or  water,  and  prevent  them  from  being  more  or  less  slippery. 
Kor  could  snow  and  slush  be  kept  off  the  Gross-walks  unless  the 
entire  street  were  cleared  of  them  ;  every  passing  horse  and  vehicle 
would  spread  them  there.  Indeed,  in  order  to  use  sleighs,  as  is  the 
case  in  many  cities,  tlie  snow  is  and  lias  to  be  left  on  the  cross-walks. 

The  accumulation  of  snow  and  ice  at  a  particular  spot  by  regular 
accretions  for  a  considerable  length  of  time  until  it  becomes  an 
obstruction,  dangerous  to  passers-by,  is  very  different  to  the  present 
case. 

The  judgment  and  order  should  be  reversed, 

HiRscHBEBo,  P.  J.,  EioH  and  Miller,  JJ.,  concurred ;  Woodward, 
J.,  read  for  affirmative. 
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Woodward,  J.  (dissenting) : 

The  defendant  concedes  that  on  the  evening  of  February  16, 1904, 
between  half-past  eight  and  nine  o'clock,  the  plaintiff,  in  passing 
along  Bridge  street,  in  the  borough  of  Brooklyn,  and  after  she  had 
reached  the  crosswalk  at  Bridge  and  Nassau  streets,  fell  and,  as 
alleged,  sustained  injuries  as  a  result  thereof.  There  was  evidence 
which  justified  the  jury  in  finding  that  upon  this  crosswalk  there 
was  an  accumulation  of  snow  trodden  into  icy  formations,  leaving 
the  surface  rough  and  uneven  ;  that  this  general  condition  had 
existed  for  several  days ;  that  a  fall  of  snow  commenced  on  Sunday, 
the  fourteenth,  lasting  from  eight-twelve  a.  m.  to  eight-twentjr- 
eiglit  A.  M.,  and  from  ten-forty-five'  a.  m.  to  two-thirteen  p.  m.,  and 
from  seven-fonrteen  p.  m.  to  three  a.  m.  of  Monday,  the  fifteenth, 
and  this  accident  occurred  between  half-past  eight  and  nine  o'clock 
in  the  evening  of  the  sixtefenth,  so  that  two  full  working  days 
intervened  between  the  last  fall  of  snow  and  the  accident,  and  there 
was  evidence  to  show  that  the  defendant  had  made  its  own  standard 
of  reasonable  care  at  this  point  by  providing  men  and  appliances  to 
remove  the  snow  as  fast  as  it  fell,  or  as  nearly  so  as  possible.  The 
crosswalk  at  Bridge  and  Nassau  streets  is  in  use  by  large  numbers 
of  people.  It  is  a  point  where  the  degree  of  care  required  to  insure 
the  safety  of  people  lawfully  using  the  highway  is  much  higher 
than  it  would  be  in  less  congested  localities  or  in  small  cities  like 
Tonkers,  and  if  the  jury  believed  the  plaintiff's  evidence,  tliat 
the  defendant,  though  requiring  tlie  removal  of  all  snow  at  this 
point  practically  as  fast  as  it  fell,  had  so  far  neglected  this  dnty  as 
to  permit  the  snow  to  accumulate  and  reach  an  icy  and  dangerous 
condition,  and  to  remain  in  this  condition  from  three  o'clock  in  the 
morning  of  the  fifteenth  to  eight-thirty  ^r  nine  o'clock  in  the  even- 
ing of  the  sixteenth,  I  am  of  opinion  that  the  verdict  was  justified. 

This  is  not  the  case  of  an  icy  sidewalk,  where  the  duty  of  clean- 
ing the  same  is  imposed  upon  adjacent  property  owners,  and  where 
the  duty  of  the  city  is  that  of  supervision  and  ultimate  liability,  bat 
is  the  case  of  the  city  itself  assuming  the  duty  of  keeping  the  cross- 
walks in  a  reasonably  safe  condition,  and  neglecting  that  duty  as  it 
has  itself  construed  it.  It  has,  by  its  own  acts,  said  that  the  safety 
of  the  public  at  this  point  required  the  immediate  removal  of  falling 
snow,  and  the  evidence  shows  that  while  there  were  men  employed 
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in  this  work,  it  was  done  so  negligently  that  the  plaintiff  slipped  and 
fell  upon  the  formation  two  whole  working  days  after  the  last  fall  of 
snow,  and  it  does  not  appear  that  this  snowfall  was  accompanied  by 
sleet  or  by  any  unusual  conditions,  and  the  entire  precipitation  from 
the  fourteenth  to  the  fifteenth  was  but  two  and  four-tenths  inches. 
The  evidence  would  seem  to  indicate  that  the  snow  and  ice  had  pre- 
viously accumulated,  and  that  the  snowstorm  of  the  fourteenth  and 
fifteenth  had  simply  exaggerated  this  condition. 

This  case  is  entirely  different  from  Taylor  v.  City  of  Yonkers 
(105  N.  Y.  202)  and  those  which  have  followed  it.  In  those  cases 
the  accident  occurred  upon  sidewalks  where  the  primary  duty  of 
removing  the  snow  was  upon  the  abutting  property  owners,  and 
the  weather  conditions  and  the  surroundings  were  entirely  different 
from  those  of  the  case  at  bar.  In  the  Taylor  Case  (supra)  on  the 
night  preceding  the  accident  rain  fell  which  washed  the  sand  from 
the  ice,  and  then  froze,  covering  everything  with  a  new  surface,  and 
making  the  whole  city  slippery  and  dangerous  for  travel,  and  the  court 
very  properly  held  that  under  such  circumstances  the  municipality 
was  not  liable.  But  in  the  case  at  bar  there  appears  to  have  been  a 
light  fall  of  snow,  lasting  from  about  eight  o'clock  on  the  morning 
of  February  fourteenth  to  three  o'clock  on  the  following  morning, 
and  on  the  evening  of  February  sixteenth  the  plaintiff  fell  upon  an 
accumulation  of  snow,  trodden  into  icy  formations,  and  was  injured, 
and  this  at  a  point  where  the  city  had  itself  established  the  stand- 
ard of  reasonable  care  to  require  the  immediate  removal  of  the 
snow. 

I  vote  for  affirmance. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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Henby  Allan  Pr^ob,  Appellant,  v.  Press  Publishing  Compakt, 

Respondent. 

Second  Department^  March  15,  1907. 

Contract  for  services—  no  consideration  for  additional  compensatioa— 
Statute  of  Frauds  —  evidence. 

Under  a  written  contract  of  employment  for  three  years  by  which  plaintiff  was 
to  act  as  a  journalist  **  in  whatever  position  he  may  be  assigned  from  time  to 
time/'  at  a  salary  "  not  less  than"  certain  stated  sums  in  «ich  successive  year, 
an  oral  promise  by  the  employer  to  pay  a  bonus  at  the  end  of  the  term,  if  the 
plaintiff  will  fulfill  his  contract,  is  void  for  lack  of  consideration. 

Moreover,  when  the  oral  contract  to  pay  said  bonus  wa^i^ade  more  than  one 
year  before  the  expiration  of  the  plaintifif's  term,  it  is  void  under  the  Statute 
of  Frauds  as  not  to  be  performed  within'  one  year  f rom^^the  making  thereof. 

The  Statute  of  Frauds  creates  a  rule 'of  isvidence,  and  a  void  oral  contract  cannot 
be  proved. 

Appeai:  by  the  plaintiff,  Hedry  Allan  P/iee,  from  a  judgment  of 
the  Supreme  Court  in  favbr  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  7th  day  of  June,  1906, 
as  resettled  by  an  order  entered  in  said  clerk's  office  on  the  25th 
day  of  June,  1906,  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  after  a  trial  at  the  Kings  County  Trial  Term. 

The  state  of  the  evidence  was  as  follows : 

By  a  written  contract  dated  October  20th,  1902,  between  the 
defendant  and  B,  the  plaintiff's  assignor,  the  latter  bound  himself 
to  work  for  the  defendant  on  its  newspaper  as  a  journalist  for  tliree 
years  from  that  date  "  in  whatever  position  he  may  be  assigned 
from  time  to  time"  by  the  defendant,  giving  "his  entire  time, 
ability,  energy  and  professional  skill ; "  and  tiie  defendant  employed 
him  for  that  period,  and  agreed  to  pay  him  "  not  less  than  "  $9,000 
the  first  year,  $10,000  the  second  and  $11,000  the  third. 

B  was  the  only  witness  called.  He  testified  that  he  informed 
the  president  of  the  defendant  in  June,  1904,  that  he  had  entered 
into  a  contract  to  go  into  the  service  of  another  newspaper  at  the 
end  of  his  service  with  the  defendant,  that  he  intended  to  stay  cot 
his  contract  with  the  defendant,  that  he  would  not  break  it,  but 
asked  him  to  release  him  from  it,  as  it  would  be  a  loss  of  $10,000 
to  him  to  carry  it  out ;  that  the  said  president  told  him  (in  sub- 
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stance)  he  would  lose  nothing  by  staying,  that  a  bonus  pf  $10,000 
would  be  given  him  by  the  defendant  at  the  end  of  his  service. 

B  served  out  his  time,  and  this  action  is  to  recover  the  said 
$10,000. 

Martin  W.  Littleton^  for  the  appellant. 

John  M.  Bowers  iMamfred  W.  Ehrich  with  him  on  the  brief], 
for  the  respondent. 

Gaynor,  J. : 

This  judgment  should  be  affirmed.  There  was  no  consideration 
for  the  agreement  to  pay  the  additional  $10,000  at  the  expiration 
of  the  term  of  service,  the  promisee  being  already  bound  by  the 
written  contract  to  serve  for  the  time  and  the  yearly  salaries  therein 
fixed  {TolhuTst  v.  PowerSy  133  N.  T:  460;  Arend  v.  Smithy 
151  id.  502). 

There  is  no  room  for  the  claim  that  the  doubtful  meaning  of  the 
contract  (if  it  were  doubtful)  in  respect  of  the  amount  of  the 
salaries  to  be  paid  ("  not  less  than,"  being  the  phrase)  furnished  a 
consideration  for  the  new  agreement  as  a  settlement  of  a  dispute. 
It  suffices  that  it  was  made  on  no  such  basis.  On  the  contrary,  the 
employe  claimed  no  right  to  an  increase  of  salary,  and  assured  the 
defendant's  president  in  advance  that  he  did  not  intend  to  quit 
service  under  the  contract.  To  keep  him  f  rogi  quitting  unless  his 
salary  were  raised  was  therefore  not  the  consideration  for  the  new 
agreement^ 

The  new  agreement  being  oral  was  also  void  under  the  stat- 
ute of  frauds,  for  that  it  was  not  by  its  terms  to  be  performed 
within  one  year  from  the  making  thereof.  It  was  made  in  June, 
1904,  and  was  not  to  be  performed  until  October  20th,  1905.  If 
it  could  be  said  that  the  employe  performed  under  it,  it  would  be 
void  just  the  same.  If  he  would  have  any  right  of  action  it  would 
not  be  on  the*  void  agreement,  but  on  a  qtbcmtum  meruit  {Erhen  v. 
LariUardy  19  N.  Y.  299).  The  statute  of  frauds  creates  a  rule  of 
evidence,  and  he  could  not  prove  the  new  agreement  at  all  for  lack 
of  writings.  Oases  where  the  contract  was  carried  out  by  both 
sides,  like  Kramer  v.  Kramer  (90  App.  Div.  176),  have  no 
application  here. 
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That  the  terms  of  the  written  contract  are  that  the  plaintifPfl 
assignor  was  to  be  paid  '^  not  less  than  "  the  salaries  specified  in  sncb 
contract,  presents  no  different  case.  Those  were  the  salaries  to  be 
paid  unless  the  parties  agreed  upon  larger  ones,  and  such  new  agree- 
ment would  still  have  to  be  a  valid  one  under  the  statute  of  frauds. 

The  judgment  should  be  affirmed. 

Present — Hirschberg,  P.  J.,  Woodward,  Gatnor,  Biosand 
Miller,  JJ. 

Judgment  unanimously  affirmed,  with  costs. 


The  People  of  the  State  of  New  Fork  ex  rel.  George  Lodes, 
Respondent,  v.  The  Department  of  Health  of  the  Citt  of 
New  York,  Appellant, 

Second  Department,  March  15,  1907. 

Ctonatitutional  law  —  municipal  corporatioiis — revocation  of  licenw  to 
sell  milk  in  the  city  of  New  York. 

(Per  Gatnor,  J.,  Hibschbbro,  P.  J.,  and  Hooker,  J.):  The  board  of  health  of 
the  city  of  New  York  cannot,  without  notice  and  a  hearing,  revoke  the  license  of 
a  milk  vender  because  he  has  been  convicted  in  the  criminal  court  of  the  offense 
of  selling  adulterated  milk. 

(Per  Gaynor,  Jbnks  and  Woodward,  JJ.):  Even  when  it  is  within  the  power 
of  the  Legislature  to  disqualify  one  from  continuing  in  a  particular  business 
and  to  revoke  a  license,  and  when  it  may  delegate  such  powers  to  a  municipal- 
ity, the  latter  can  enforce  no  ordinance  or  regulation  which  it  has  not  previously 
enacted,  and  when  the  selling  of  adulterated  milk  has  been  made  punishable 
as  a  misdemeanor  by  municipal  ordinance,  an  offender  is  subject  only  to  the 
penalty  prescribed  and  his  license  cannot  be  revoked. 

(Per  Gaynor,  J.):  The  "  practice  "  or  custom  of  the  board  of  health  to  revoke 
licenses  of  such  offenders  is  not  an  ordinance  of  the  board  or  municipality. 

A  statute,  general  or  local,  for  the  taking  away  of  a  constitutional  right  by  any 
process  of  a  Judicial  nature  is  void  unless  it  require  a  notice  and  hearing. 

The  Legislature  itself  is  without  power  to  prohibit  the  following  of  ordinazy 
occupations.  At  the  most  it  ma}*^  only  regulate  such  occupations  under  the 
police  power. 

The  Legislature  can  no  more  confer  power  on  the  judicial  than  on  the  executive 
department  to  arbitrarily  refuse  or  revoke  a  license  to  carry  on  any  of  the 
ordinary  occupations  of  life. 
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Oocapations  which  are  inherently  dangerous  or  annoying  to  the  community,  or 
pertain  to  the  public  service,  or  which  are  in  the  nature  of  privileges  instead 
of  rights,  may  be  totally  or  partially  prohibited  under  the  police  power.  Other 
occupations,  though  they  may  not  be  prohibited,  may  yet  be  regulated  for  the 
general  safety,  welfare  and  comfort,  which  regulation  may  be  effected  by 
requiring  permits  or  licenses.  But  the  power  of  the  board  of  health  to  require 
licenses  neither  implies  nor  carries  with  it  the  power  to  revoke  such  licenses  at 
wil!  unless  the  power  be  conferred  by  express  words  or  necessary  implication. 

(Per  Jenks  and  Woodward,  J  J.):  The  board  of  health  of  the  city  of  New  York 
lias  power  to  enact  an  ordinance  of  general  application  to  the  effect  that  a 
license  to  sell  milk  shall  be  revoked  if  the  holder  be  convicted  in  the  courts  of 
selling  adulterated  milk,  nor  need  such  ordinance  provide  that  notice  be  given 
after  the  conviction  and  before  revocation. 

Appeal  by  the  defendant,  The  Department  of  Health  of  the  City 
of  New  York,  from  an  order  of  the  Supreme  Conrt,  made  at  the 
Monroe  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  17th  day  of  May,  1906,  granting  the  rela- 
tor's motion  for  a  peremptory  writ  of  mandamus  requiring  the  board 
of  health  of  the  city  of  New  York  to  rescind  its  summary  revocation 
of  the  relator's  permits  to  carry  on  the  business  of  selling  milk  at 
retail  at  his  place  of  business  and  by  wagon  in  the  said  city,  which 
revocation  was  made  without  notice  or  hearing  and  under  which 
the  relator's  permits  were  forcibly  taken  from  his  possession  by  a 
policeman  under  the  order  of  said  board. 

Edwa/rd  H,  WUaon  [James  D,  Bell  and  John  J.  Ddomy  with 
him  on  the  brief],  for  the  appellant. 

Albert  R,  Ifoore^  for  the  respondent, 

Gaynob,  J. : 

What  is  called  the  sanitary  code  of  the  city  of  New  York  is  made 
up  of  health  ordinances  adopted  from  time  to  time  during  a  course 
of  years  by  its  board  of  health  (Laws  of  1873,  ch.  335,  sec.  82) ;  and 
the  charter  of  the  new  city  enacted  that  this  code,  to  the  extent 
that  it  was  then  ^^  in  force,"  was  and  should  continue  to  be  binding 
and  in  force  in  the  new  city  (Laws  of  1897,  ch.  378,  and  of  1901, 
ch.  466,  sec.  1172).  Any  violation  thereof  is  made  a  misdemeanor 
by  the  said  charter  section.  Section  56  of  the  said  sanitary  code  is 
as  follows : 
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"  No  milk  shall  be  received,  held,  kept,  offered  for  sale  or  deliv- 
ered in  the  city  of  Now  York  without  a  permit  from  the  Board  of 
Health  and  subject  to  the  conditions  thereof." 

The  revocation  of  the  relator's  permits,  and  the  refusal  to  permit 
him  to  sell  milk  thereafter,  was  on  the  ground  that  he  and  some  of 
those  who  work  for  him  were  convicted  in  a  criminal  court  of  sell- 
ing milk  which  was  below  the  standard  fixed  by  another  section  of 
this  sanitary  code  ;  and  the  opposition  to  the  granting  of  the  writ  is 
put  on  that  ground  alone,  i.  e.y  that  the  board  of  health  has  the 
power  to  disqualify  a  person  from  selling  milk  for  his  conviction  b 
a  criminal  court  of  a  violation  of  its  ordinances  fixing  the  standard 
of  pure  milk. 

The  precise  question  presented  is,  therefore,  has  the  board  of 
health  power  to  revoke  the  license  of  a  milk  vender  for  his  being 
convicted  in  a  criminal  court  of  the  offense  of  selling  adulterated 
milk,  and  thereby  and  by  refusing  him  a  license  thereafter  inflict  on 
him  a  forfeiture  of  the  right  or  a  penalty  of  disqualification  to  carry 
on  that  business. 

1.  —  I  suppose  it  is  within  the  power  of  the  state  Legislature  to 
pass  an  act  to  disqualify  one  to  continue  in  a  particular  business, 
and  to  revoke  his  license  therefor,  as  a  penalty  for  his  subsequent 
conviction  of  a  violation  of  any  law  or  ordinance  regulating  such 
business,  as  is  done,  for  instance,  in  the  statute  for  the  licensing  of 
master  plumbers  (Laws  1892,  ch.  602,  sec.  13) ;  or,  it  may  be 
enabling  a  municipal  common  council  or  other  competent  body  to 
pass  an  act  call  it  ordinance,  by-law  or  rule,  as  you  will,  for  there  is 
nothing  in  the  name)  to  the  same  effect.  It  suffices  that  there  is  no 
such  (disqualifying  act,  state  or  local,  in  this  case.  Another  section 
of  this  code  of  sanitary  ordinances  fixes  the  standard  of  milk  to  be 
sold,  and  the  punishment  prescribed  by  the  Legislature  for  a  viola- 
tion thereof  is,  as  we  have  seen,  the  general  one  for  a  misdemeanor, 
i,  e,y  a  fine  not  exceeding  $500,  or  imprisonment  not  exceeding  one 
year,  or  both  (Penal  Code,  sec.  15).  The  board  of  health  has  pre- 
scribed no  punishment;  nor  has  any  municipal  authority.  No 
penalty  or  sanction  for  the  enforcement  of  ordinances  can  be 
resorted  to  except  those  previously  prescribed  by  statute,  or  by  a 
local  ordinance  authorized  by  statute (J7ar^  v.  Mayor ^  eto.j  ofABany^ 
9  Wend.  571 ;  Greater  New   York  Athletic  Club  v.  Wurster,  19 
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Misc.  Kep.  443;  Dillon  on  Munic.  Cor.  sec.  280  —  4th  ed.  sec. 
846). 

a.  It  is  not  necessary  to  now  say  whether  the  board  of  health  has 
been  given  power  by  the  Legislature  to  enact  an  ordinance  pre- 
scribing such  pei;alty  of  disqualification  upon  such  conviction,  and, 
if  so,  whether  such  grant  of  power  be  valid.  It  suffices  that  no 
such  ordinance  exists.  It  should  not  escape  notice  in  passing,  how- 
ever, that  tlie  said  charter  section  1172  empowers  such  board  to 
**  provide  for  the  enforcement  of  the  said  sanitary .  code  by  such 
fines,  penalties,  forfeitures  or  imprisonment  as  may  by  ordinance  be 
prescribed."  If  this  language  had  to  be  construed  as  purporting 
to  give  the  board  unrestricted  power  to.  prescribe  punishments  of 
the  nature  mentioned,  it  would  mean  that  such  board  could  pre- 
scribe the  forfeiture  of  one's  estate  as  well  as  of  his  occupation,  and 
any  length  of  imprisonment  or  weight  of  fine,  if  the  Legislature  be 
capable  of  delegating  such  transcendent  powers  of  sovereignty. 
But  it  expresses  no  «uch  legislative  intention,  for  it  expressly  limits 
such  punishments  to  such  "as  may  by  ordinance  be  prescribed," 
i.  e,j  to  such  as  there  is  power  to  prescribe  by  ordinance ;  and  apart 
from  the  Legislature's  power  of  delegation,  the  charter,  as  we  have 
seen,  sets  limits  to  ordinance  making  on  that  head  by  making  the 
offense  of  violating  the  said  sanitary  code  a  misdemeanor. 

It  has  been  suggested  that  there  is  such  an  ordinance  (or  "  rule," 
as  it  is  called,  and  that  name  is  just  as  good  if  there  be  any  who 
prefer  it).  This  is  based  on  an  allegation  in  an  affidavit  read  in 
opposition  below,  that  "  it  is  the  practice  of  the  board  of  health  "  to 
revoke  the  permits  of  persons  twice  convicted  of  selling  adulterated 
milk,  and  to  refuse  permits  to  them  thereafter,  and  that  the  board  fol- 
lowed "  tliis  rule  "  in  the  present  case.  But  the  ordinances  of  the  board 
of  health  have  to  be  in  writing  and  published  like  all  statutes  (sec. 
1172,  supra).  There  is  no  pretence  that  there  is  any  such  written 
"  rule,"  by-law  or  ordinance.  As  to  the  "  practice "  of  inflicting 
the  penalty  of  disqualification,  that  is  the  very  thing  objected  to  as 
.  a  usurpation  of  power. 

5.  Nor  may  we  consider  whether  the  Legislature  may  empower 
the  board  of  health  to  revoke  such  a  permit  for  cause  after  a  hear- 
ing by  it  on  notice,  with  or  without  a  conviction  in  a  criminal  court, 
and  by  that  fact  disqualify  the  holder,  for  no  such  power  has  been 
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conferred ;  or  empower  it  to  pass  an  ordinance  for  swch  revocation 
and  disqualification  by  it  after  such  notice  and  hearing,  or  without 
that  judicial  formality,  for  there  is  no  such  ordinance.  But  the 
subject  cannot  be  even  cursorily  considered  without  remember- 
ing that  either  by  the  framework  or  the  express  words  of  tlie 
instruments  constituting  government  throughout  this  country,  gov- 
ernment is  divided  into  the  three  branches,  legislative,  executive  and 
judicial,  and  the  powers  of  government  divided  among  these  three 
branches  according  to  their  kind.  To  assign  to  an  executive  official 
or  board  the  power  to  both  make  laws  and  judicially  try  and  punish 
persons  for  their  violation  would  therefore  raise  a  most  grave  ques- 
tion. Nowhere  is  the  fundamental  principle  of  government  that 
the  powers  of  government,  or  of  any  two  of  the  departments  of 
government,  cannot  be  united  in  any  one  department,  better 
expressed  than  by  this  renowned  section  of  the  Massachusetts  Bill 
of  Eights,  viz. : 

"  In  the  government  of  this  commonwealth,  the  legislative  depart- 
ment shall  never  exercise  the  executive  and  judicial  powers,  or  either 
of  them;  the  executive  shall  never  exercise  the  legislative  and 
judicial  powers,  or  either  of  them  ;  the  judicial  shall  never  exercise 
the  legislative  and  executive  powers,  or  either  of  them ;  to  the  end 
it  may  be  a  government  of  laws  and  not  of  men." 

0,  Such  an  ordinance,  or  state  statute,  would  have  to  "require" 
a  hearing  on  notice  to  be  valid,  for  the  right  to  follow  any  of  the 
ordinary  occupartions  of  life  is  protected  by  the  constitutional  right 
of  liberty  and  property,  and  therefore  cannot  be  taken  away  except 
by  judicial  process,  an  essential  ingredient  of  which  is  a  require- 
ment of  a  notice  of  trial  {Stiiart  v.  Palmer^  74  N.  Y.  183). 

2. —  It  follows  that  inasmuch  as  the  board  of  health  had  no  power 
to  inflict  such  forfeiture  and  disqualification  as  a  punishment,  it' had 
no  power  to  inflict  it  at  all ;  unless,  as  is  claimed,  the  bare  power  of 
the  Legislature  to  the  board  of  health  to  require  a  permit  or  license 
from  it  to  sell  milk,  which  is  all  that  its  said  ordinance  in  terms 
does,  carries  with  it  inherently  to  the  said  board  the  power  to  arbi- 
trarily refuse  such  permit  to  whom  it  will,  and  thereby  prohibit 
such  business  to  whom  it  will ;  and  that  therefore  a  license  or  per- 
mit which  might  have  been  refused  at  will  by  such  board  in  the 
first  instance  may  be  permanently  revoked  by  it  at  will    Now,  if 
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the  Legislature  has  no  power  to  directly  prescribe  that  such  license 
or  permit  may  be  granted  or  refused  at  will,  it  cannot  be  said  that 
such  power  inheres  in  its  grant  of  power  to  such  board  to  require 
such  license  or  permit ;  and  thus  the  question  whether  the  Legisla- 
ture has  such  power  is  presented.  If  it  has  it  not,  then  the  board 
of  health  cannot  have  it. 

Is  it  then  indeed  so  that  in  this  free  government,  saturated  from 
the  beginning  with  the  very  sap  and  juice  of  liberty,  to  borrow  a 
phrase  from  a  great  constitutional  writer  (De  Lolme  on  Brit.  Const., 
1853  ed.,  p.  20),  we  have  already  relapsed  to  that  degree  of  arbitrary 
power  that  one  may  not  engage  in  the  usual  and  necessary  occupa- 
tions of  life,  the  selling  of  milk,  butter,  eggs,  butcher's  meat,  fish, 
tea,  coffee,  vegetables,  fruit  and  so  on  (for  they  are  all  within  the 
same  principle  and  category),  as  matter  of  right,  but  only,  as  is  the 
case  in  the  few  despotisms  which  still  survive  in  the  world,  by  the 
consent  of  government  as  matter  of  grace — such  consent  being 
revocable  at  will  inasmuch  as  it  may  be  refused  at  will  ?  The  mak- 
ing of  such  an  assertion  anywhere  in  the  Anglo-Saxon  world,  ever 
an  irritable  body  on  questions  6f  the  rights  of  the  individual,  aro'iises 
instant  challenge,  for  it  strikes  at  the  foundation  of  free  govern- 
ment. The  final  judicial  decision  in  this  country  in  which  such  a 
claim  shall  be  for  the  first  time  upheld  will  be  momentous.  It  will 
mark  the  year  in  our  history  when  free  government  had  run  its 
course  with  us  and  the  decline  to  government  paternalism  or 
despotism,  which  cost  past  ages  so  much  of  blood  and  property  to  get 
rid  of,  set  in.  The  learning  and  wide  research  of  counsel  have  not 
been  able  to  discover  any  actual  decision  which,  read  with  true  dis- 
crimination and  application,  supports  such  a  claim.  If  there  is  to 
be  such  a  precedent,  we  must  make  it  this  day. 

a.  The  ordinary  useful  and  necessary  occupations  of  life  —  the 
usual  occupations  and  businesses  of  citizens  generally  —  are  free  to 
all  men  as  of  right,  and  may  not  be  ?iY\Atv?kY\\y  prohibited  to  any  one 
who  chooses  to  engage  in  them  even  by  the  Legislature,  let  alone  by 
the  executive  or  the  judicial  branch  of  government.  They  may  only 
be  regulated^  which  is  a  very  different  thing,  and  that  only  by  the 
Legislature  directly,  or  through  power  conferred  by  it.  Such 
power  to  regulate  them  exists  where  the  safety,  welfare  or  neces- 
sary comfort  of  society  requires  such  regulation.     The  power  of 
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prohibition  exists  only  in  the  case  of  occupations  not  included 
among  snch  free  and  lawful  ones.  And  what  cannot  be  done 
directly  cannot  be  done  indirectly,  i,  «.,  by  requiring  such  free  and 
lawful  occupations  to  be  licensed  in  order  to  be  carried  on  and  then 
allowing  licenses  to  be  refused  at  will  or  revoked  at  will.  The  con- 
stitutional guarantees  of  the  rights  of  liberty  and  property  to  the 
individual  include  his  right  to  follow  any  ordinary  and  usual  busi- 
ness until  he  loses  or  forfeits  it  by  due  process  of  law  {Bertkolfv. 
O'ReiUy,  74  K  Y.  509;  Matter  of  Jacobs,  Q^  id.  98;  Peojplex. 
Marx,  99  id.  377). 

5.  It  does  not  help  the  contention  to  the  contrary  to  say  that  the 
power  of  executive  officials  to  arbitrarily  refuse  or  revoke  such  a  license 
at  'will  must  be  exercised  reasonably,  and  is  subject  in  that  respect 
to  judicial  review.  If  that  were  so  we  should  have  the  same  case 
still,  for  the  Legislature  can  no  more  confer  such  power  on  the 
judicial  than  on  the  executive  branch  of  government.  The  conrtg 
must  not  forget  that  arbitrary  power  is  not  made  lawful,  although 
they  vciKy  flatter  themselves  that  it  is  made  lenient  or  benevolent, 
by  being  subjected  to  tlieir  review  in  its  exercise. 

c.  You  may  not  build  a  house  in  a  city,  or  deliver  building  mate- 
rial to  your  lot,  or  connect  your  house  plumbing  with  the  water 
main  in  the  street,  and  so  on  through  a  list  of  things,  without  a 
permit  or  license ;  and  yet  no  one  will  say  upon  second  thought 
that  such  a  license  may  be  refused  to  you  at  will.  If  you  comply 
with  all  reasonable  requirements  or  regulations  prescribed  as  condi- 
tions precedent  you  are  entitled  to  it.  These  are  simple  instances, 
it  is  true,  but  the  present  case,  once  understood,  is  equally  plain. 
We  have  before  us  an  occupation  which  may  not  be  arbitrarily  pro- 
hibited, but  may  only  be  regulated  by  the  Legislature  or  by  its 
authority  by  reasonable  conditions  and  requirements,  and  which  may 
be  subjected  to  a  permit  or  license  to  that  end  and  to  that  extent 
only,  and  not  for  the  purpose  of  prohibition  at  all. 

d.  The  matter  is  one  in  which  it  is  difficult  to  get  astray  if  a  cer- 
tain distinction  be  kept  in  mind  and  easy  to  get  astray  if  it  be  not. 
There  are  occupations  which  are  not  and  never  have  been  free,  such 
as  the  sale  of  intoxicating  drink,  the  storage  of  explosives,  the 
slaughter  of  cattle,  public  shows  or  plays ;  such  as  cause  great  noise 
or  vile  odors ;  those  of  common  carrier,  mail  carrier,  innkeeper. 
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auctioneer,  public  hackman,  public  wharfinger,  public  warehouseman 
within  limits,  and  the  like,  who  have  public  duties  to  perform,  and 
exercise  "  a  sort  of  public  office,"  as  the  cases  say  {JVew  Jersey  Steam 
JVav.  Co.  V.  Merchant^  Bcmkj  6  How.  [U.  S.]  p.  382) ;  because 
the  safety,  welfare  an4  essential  comfort  of  society  forbid  that  they 
should  be.  Such  occupations  are  inherently  dangerous  or  annoying  to 
the  conmiunity  ;  or  else  are  affected  with  a  public  interest,  or  pertain 
to  the  public  service  or  a  public  use,  and  are  therefore  of  the  nature 
of  privileges  instead  of  rights.  Some  of  them  may  be  prohibited  alto- 
gether, some  within  certain  territorial  limits,  and  others  beyond  a 
limited  number,  under  the  police  power  of  the  state,  which  arises 
from  and  rests  on  the  community  right  of  self  protection  and  self 
preservation.  Reference  to  a  list  of  cases  in  illustration  may  not 
be  attributed  to  the  overgrown  habit  of  citation  when  it  is  possible 
for  such  a  momentous  question  to  arise  in  our  free  government  as  is 
presented  by  this  case  {Munn  v.  Illinois,  94  D.  S.  113  ;  Mngler  v. 
Kansas,  123  id.  623 ;  Crowley  v.  Christensen,  137  id.  86 ;  Wilson 
V.  Eureka  City,  173  id.  32 ;  Oundling  v.  Chicago,  177  id.  183 ; 
Fischer  v.  St,  Louis,  194  id.  361 ;  Calif omia  Reduction  Co.  v. 
Sanitary  Reduction  Works,  199  id.  306 ;  Slaughter  House  Cases, 
16  Wall.  36 ;  City  of  Brooklyn  v.  JBresUn,  57  N.  Y.  591 ;  Cronin 
V.  People^  82  id.  318 ;  People  ex  rel.  Oak  Hill  Cemetery  Assn.  v. 
Pratt,  129  id.  68  ;  People  v.  Ewer,  141  id.  129 ;  Matter  of  O'Rourke, 
9  Misc.  Rep.  564). 

These  prohibitable  occupations  should  not  be  confused  with  the 
multitude  of  free  and  lawful  occupations  which  cannot  be  pro- 
hibited, but  may  in  some  cases  be  regulated  for  like  reasons  of  the 
general  safety,  welfare  and  comfort.  No  one  would  think  of  assign- 
ing the  sale  of  milk  or  any  of  the  other  ancient  and  ordinary  occu- 
pations of  life,  liko  those  already  enumerated,  to  the  former  class. 
They  cannot  be  prohibited  as  inherently  noxious  to  society,  for 
they  are  not ;  nor  restricted  to  a  limited  number  for  the  general 
welfare,  for  the  general  welfare  does  not  require  it,  but  the  con- 
trary, in  order  that  the  economic  laws  of  trade  and  prices  may  not 
be  dislocated  or  thwarted  ;  or  for  pertaining  to  the  public  service  or 
a  public  use,  or  as  affected  with  a  public  interest,  for  they  are  not  of 
that  class ;  but  they  may  be  subjected  to  regulation,  and  in  cases  of 
occupations  requiring  for  the  safety  of  the  community  scientific  skill, 
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or  special  knowledge,  or  even  moral  excellence,  such  as  that  of  mas- 
ter plumber,  engineer,  physician,  and  the  like,  to  regulation  in 
respect  of  such  qualifications,  according  to  the  case ;  all  of  such 
regulations,  however,  to  be  applicable  to  all  persons  alike,  bo  that 
no  one  be  discriminated  against  nor  arbitrarily  excluded ;  for  our 
system  of  government  was  constructed  on  an  abhorrence  of  arbitrary 
power  as  its  corner  stone  {Barhier  v.  Con/noUyy  113  U.  S.  72; 
Tick  Wo  V,  Hopkins,  118  id.  356 ;  Hawker  v.  New  York,  170  id. 
189 ;  Plumley  v.  Massachusetts,  155  id.  461 ;  SckoUenberger  v. 
Pennsylvania,  171  id.  1;  CoUins  v.  New  Hampshire,  Id.  30; 
Capital  City  Dairy  Co.  v.  Ohio,  183  id.  238;  Dobbins  v.  Los 
Angeles,  195  id.  223 ;  People  v.  Marx,  99  N.  T.  377 ;  People  v. 
OiUson,  109  id.  389 ;  City  of  Buffalo  v.  Collins  Baking  Co.,  39 
App.  Div.  432;  People  ex  rel.  Schwab  v.  Grant,  126  N.  Y.  473; 
People  ex  rel.  Nechamcus  v.  Warden^  etc.,  144  id.  529). 

e.  And  such  regulation  is  invariably  effected  by  means  of  the 
requirement  of  licenses  or  permits  to  engage  in  such  occupations, 
that  being,  however,  only  a  means  of  affording  notice  to  the  public 
authorities  of  all  persons  wlio  do  so,  in  order  to  enable  them  to 
exact  the  reasonable  qualifications  or  conditions  imposed,  and  there- 
after make  the  necessary  inspections  to  enforce  the  regulating  ordi- 
nances or  laws  by  criminal  prosecutions,  or  the  collection  of  the 
penalties  prescribed  or  allowed  to  be  prescribed  by  statute,  or  in 
any  other  lawful  way. 

y.  There  are  thus  two  distinct  systems  of  licensing  which  must 
not  be  confused  together,  (1)  the  one  of  occupations  which  may  be 
prohibited  by  the  Legislature  altogether,  and  therefore  by  dispens- 
ing power  tolerated  and  allowed  to  many  or  to  a  few,  as  the  Legis- 
lature may  see  fit,  and  of  occupations  that  may  be  prohibited  by  it 
partly,  viz.,  in  a  locality,  or  in  excess  of  a  limited  number ;  and  (2) 
the  other  of  occupations  that  may  not  be  prohibited  at  all,  and 
which  is  wholly  for  the  purpose  of  regulation.  In  the  same  way 
licenses  of  free  and  lawful  occupations  are  resorted  to  for  taxation, 
and  no  one  may  be  refused  a  license  who  tenders  the  tax.  To  enter 
upon  a  consideration  of  this  subject  without  this  distinction  in  mind 
would  be  like  putting  to  sea  in  a  rudderless  ship. 

g-  If  our  executive  officers  could  arbitrarily  restrict  the  number 
of  persons  to  carry  on  the  ordinary  and  necessary  vocations  of  life. 
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and  select  such  persons,  the  exalted  conception  of  our  government 
as  one  of  laws  and  not  of  men  would  be  at  an  end.  And  even  if 
our  Legislatures  could  do  the  like,  or  empower  executive  oflScers  to 
do  it,  how  long  would  it  be  before  such  power  would  be  made  the 
means  of  the  gross  official  extortion  which  we  know  from  the  world's 
experience  to  be  inseparable  from  arbitrary  power  or  paternalism  in 
government?  Such  power  in  executive  or  administrative  officers 
in  this  state  in  respect  of  licensing  the  liquor  traffic  was  used  for 
that  purpose  to  such  an  extent  that  all  discretion  in  granting  such 
licenses  had  finally  to  be  taken  away.  Those  who  meditate  a 
recourse  to  arbitrary  power  for  a  good  purpose  should  pause  to  con- 
sider the  consequences,  for  it  is  a  vice  which  brings  in  its  train  all  of 
the  vices,  and  especially  the  detestable  vices  of  official  extortion  and 
blackmail.  Good  men  in  good  times  should  beware  of  setting  bad 
precedents  for  bad  men  in  bad  times.  Tlie  sale  of  impure  milk  or 
other  food  is  bad,  but  far  worse,  and  fraught  with  far  greater  evils, 
would  be  the  growing  exercise  by  executive  officials  of  powers  not 
conferred  on  them  by  law.  If  they  were  suflfered  to  require  licenses 
for  tire  ordinary  occupations  of  life,  and  refuse  tliem  to  whom  they 
willed,  how  long  would  it  be  before  such  licenses  would  be  sold  for 
money,  or  for  political  favor  or  partisan  fidelity?  And  what  would 
be  the  effect  on  the  price  of  milk  —  and  on  its  purity  also?  The 
answer  is  in  every  mind  ;  both  would  be  debauched.  Ample  lawful 
powers  may  be  exercised  by  the  Legislature  and  the  board  of  health 
to  prevent  the  evil  of  impure  milk.  Tlie  exercise  of  arbitrary 
power  would  not  only  fail  of  that  result,  but  would  be  attended  by 
immeasurably  worse  evils. 

3. —  If  the  foregoing  contention  were  not  true,  namely,  that  the 
Legislature  has  not  the  power  to  arbitrarily  prohibit  the  ordinary 
useful  and  necessary  occupations  of  life,  or  to  confer  power  to  do  so, 
to  say  that  the  mere  power  given  to  a  board  of  health  by  the  Legis- 
lature to  impose  the  requirement  of  a  license  for  them  implies  and 
carries  with  it  power  to  revoke  such  a  license  at  will,  would  still  be 
erroneous  as  against  the  rule  that  official  powers  may  be  conferred 
by  statute  only  by  express  words  or  necessary  implication.  It  was 
never  true  even  of  licenses  to  sell  intoxicating  drinks  as  we  all 
know.  The  power  of  licensing  boards  or  officers  or  of  courts  to 
App.  Div.— Vol.  CXYIL        55 
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revoke  such  licenses  depends  wholly  on  whether  and  to  what  extent 
the  Legislature  has  conferred  it.  We  are  all  too  familiar  with  that 
phase  of  our  present  excise  statute,  and  of  the  system  of  excifie 
statutes  which  existed  in  this  state  from  the  beginning  up  to  the 
time  of  its  adoption,  to  make  it  necessary  to  enter  upon  a  discnesion 
of  the  subject.  That  no  power  to  revoke  such  a  license  existed  or 
now  exists  except  by  being  given  by  statute  will  be  disputed  by  no 
one.  The  notion  that  power  to  executive  or  administrative  offieiala 
to  grant  a  license  carries  with  it  inherently  power  to  revoke  is  a 
novel  one. 

4. —  The  argument  that  the  board  of  health  may  not  be  deemed 
restricted  to  the  enforcetnent  of  the  punishment  prescribed  by  stat- 
ute, or  by  its  own  lawful  ordinances,  for  the  violation  of  its  ordi- 
nances, because  that  would  leave  it  possible  for  an  offender  to  offend 
again  even  while  being  prosecuted  for  a  prior  offense,  or  after  his 
t5onviction  thereof,  if  his  permit  be  not  revoked,  would  be  a  strange 
one  for  a  court  to  listen  to,  much  less  suggest,  as  showing  that  the 
board  has  the  power  to  revoke.  No  one  could  indulge  in  it  withont 
forgetting  himself.  If  the  severe  punishment  of  one  year's  impris- 
onment and  $500  fine  be  not  enough  to  secure  obedience  to  tl»e 
sanitary  ordinances  of  the  city  of  New  York  —  an  incredible  pre- 
tence —  and  the  board  of  health  be  without  power  to  prescribe  a 
severer  one,  that  is  a  consideration  to  be  addressed  to  the  Legisla- 
ture, not  to  the  courts  —  nor  to  the  executive  department  of 
government. 

5. —  An  examination  of  the  argument  or  legal  thesis  which  is 
opposed  to  the  foregoing  discloses,  as  it  seems  to  me,  the  continual 
confusion  and  misapplication  of  what  the  Legislature  has  power  to 
do  with  what  executive  or  administrative  officials  may  do.  The 
case  of  the  latter  always  is,  not  what  the  Legislature  may  do,  or 
empower  them  to  do,  but  what  it  has  done,  or  empowered  them  to 
do,  and  then  whether  they  have  acted  within  the  power  given.  It 
is  worse  than  useless,  for  instance,  because  it  is  misleading,  to  cite 
cases  like  Doyle  v.  Continental  Ins.  Co.  (94  TJ.  S.  635)  for  the 
proposition  that  a  license  or  permission  is  always  revocable  by  the 
officials  who  grant  it ;  because  the  question  there  decided  was  onlj 
that  the  state,  the  Legislatui-e,  may  by  statute  make  licenses  revo- 
cable, and  not  that  mere  power  to  administrative  or  executive 


Digitized  by  LjOOQ IC 


People  ex  kel.  Lodes  v.  Department  of  Health.        867 


App.  Div.]  Second  Department,  March,  1907. 


officials  to  license  carries  with  it  inherently  power  to  them  to  refnse 
at  will  and  revoke  at  will.  If  the  Secretary  of  State  had  assnmed 
to  revoke  in  that  case  without  any  legislative  authority,  then  the 
case  would  be  applicable  here.  Moreover,  the  case  had  to  do  with 
a  business  which  the  state  had  the  power  to  prohibit  entirely  within 
its  borders,  viz.,  that  of  a  foreign  insurance  company.  The  case  of 
Hawker  v.  NewYork  (170  U.  S.  189)  also  dealt  with  an  act  of  the 
Legislature,  not  with  an  ordinance,  and  much  less  with  an  official  ^ 
act  based  on  neither  statute  nor  ordinance,  as  is  the  case  here.  Nor 
is  any  authority  needed  for  the  proposition  that  a  valid  local 
ordinance  er  by-law  has  the  same  authority  within  the  territory 
to  which  it  is  limited  as  an  act  of  Parliatnent  or  of  the  Legislature. 
That  is  not  the  point  here  ;  we  are  bending  our. minds  to  the  ques- 
tion whether  this  relator  was  dealt  with  by  any  act,  ordinance  or 
by-law,  or  by  a  mere  assumption  of  power. 

6. —  It  does  not  seem  necQssary  to  point  out  that  the  case  of  People 
ex  rel.  Lieherman  v.  Van  De  Carr  (199  U.  S.  552)  has  no  application 
to  the  present  case.  There  the  validity  of  this  same  ordinance  was 
the  only  question  up,  the  test  being  made  by  means  of  the  writ  of 
Iiaheaa  corpus  by  one  under  arrest  for  selling  milk  without  a  pentiit, 
and  who  sought  his  discharge  on  the  sole  ground  that  the  ordinance 
was  void.  It  Nvas  for -him  to  have  compelled  the  giving  of  a  permit 
to  1dm,  or  the  reinstatement  of  his  old  permit,  by  writ  of  man- 
damus; for  the  requirement  of  a  permit  is  valid  as  within  the 
power  of  regulation,  and  a  permit  is  therefore  necessary,  the  same 
as  a  requirement  of  a  permit  to  build  a  house,  or  to  extend  a  water 
pipe  from  the  street  main  to  your  house,  for  instances  out  of  man^^ 
is  valid  and  a  permit  therefor  necessary,  even  though  it  cannot  be 
lawfully  refused,  being  pennitted  not  for  prohibition  but  only  for 
regulation.  There  is  no  question  made  here  of  the  validity  of  this 
ordinance.  The  learned  judge  who  wrote  the  opinion  in  the  Lieher- 
man  case  several  times  speaks  of  the  power  "  to  grantor  withhold  " 
licenses  or  permits,  using  the  phrase  as  though  power  to  grant  is 
only  a  corollary  of  power  to  refuse,  which  is  quite  true  in  the  case 
of  occupations  which  may  be  prohibited,  but  not  at  all  true  in  the 
case  of  occupations  which  may  not  l)e  prohibited,  as  has  already  been 
pointed  out  —  a  distinction  which  the  learned  judge  himself  would 
have  been  the  first  to  make  if  there  had  been  before  him  a  case  call- 
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ing  for  it.  But  there  was  not ;  the  sole  question  before  him  was 
whether  the  ordinance  requiring  a  license  was  valid.  We  have  been 
too  recently  admonished  that  the  actual  point  decided  in  a  ease  is 
all  that  we  should  follow,  to  be  misled  by  inadvertent  or  irrelevant 
expressions  in  judicial  opinions  {Colonial  City  Traction  Co.  v.  Kings- 
ton City  R.  R.  Co,,  154  N.  Y.  493 ;  Crane  v.  Bennett,  177  id.  106). 
7. —  Since  the  foregoing  was  written  the  decision  in  the  case  of 
Jd^etrojpolitan  Milk  cfe  Cream  Co,  v.  City  of  Nexo  York  (113  App. 
Div.  377 ;  186  N.  Y.  533)  has  been  published.  That  case  was  an 
action  for  damages  against  the  city  and  its  department  of  health 
The  complaint  was  that  tliey  damaged  the  plaintiflF  by  preventing  it 
from  selling  its  milk  in  the  city  of  New  York.  A  defense  was  pleaded 
in  substance  that  the  creamery  or  dairy  of  the  plaintiff  from  which 
it  brought  its  milk  to  the  city  was  in  a  filthy,  unwholesome  and 
unhealthy  condition,  and  that  its  milk  was  in  the  same  condition,  and 
that  for  that  reason  the  department  of  health,  after  giving  a  hearing 
to  the  plaintiff  on  the  said  facts  on  notice,  revoked  the  plaintiff's 
permit  and  prevented  it  from  bringing  such  milk  into  the  city  and 
selling  it.  Such  defense  was  held  on  demurrer  not  to  be  insufficient 
on  its  face,  and  this  was  affirmed  by  the  Court  of  Appeals  without 
opinion.  Now,  without  regard  to  the  power  of  the  board  to  refuse 
a  permit  at  will,  or  to  revoke  one  at  will,  it  is  obvious  that  the 
pleaded  defense  was  good,  for  no  one  can  be  liable  in  damages  for 
preventing  another  from  doing  anything  that  is  a  crime,  which  tlie 
sale  of  unwholesome  milk  is.  We  cannot  therefore  assume  that 
the  Court  of  Appeals  put  its  decision  on  any  other  ground,  in  the 
absence  of  any  stated  ground  by  it.  Nor  are  the  observations  in 
the  opinion  of  the  Appellate  Division  based  on  the  revocation  of 
the  permit  relevant  or  binding  here,  for  they  had  reference  to  revo* 
cation  in  that  case  on  a  hearing  on  notice  by  the  board  of  health  on 
the  assumption  that  such  a  hearing  could  be  had  by  it ;  whereas  in 
the  present  case  there  was  no  such  hearing,  and  none  could  be  had 
because  none  was  prescribed.  It  seems  to  have  been  taken  for 
granted  by  the  learned  judge  there  writing  that  there  is  some  stat- 
ute or  ordinance  prescribing  such  a  hearing  and  granting  such 
power  of  revocation  and  disqualification,  whereas  we  now  know 
there  is  not. 

The  order  should  be  affirmed. 
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HiBSOHBEEG,  P.  J.,  and  Hookeb,  J.,  concurred  on  the  ground 
that  the  permit  could  not  be  revoked  in  any  event  without  notice 
to  the  relator  and  a  hearing;  Jenks,  J.,  concurred  in  separate 
opinion,  with  whom  Woodwabd,  J.,  concurred. 

Jenks,  J.  (concurring) : 

I  am  for  affirmance  because  there  was  no  ordinance  or  regulation 
of  the  board  which  authorized  the  revocation  for  the  cause  returned. 
Administrative  policy  in  this  case  is  not  equivalent  to  an  ordinance. 
I  might  stop  Iiere,  but  for  the  fact  that  a  general  discussion  has  been 
made. "  Bacon,  Lord  Yebulam,  says :  "  For  many  times  the  things 
deduced  to  judgment  may  be  7neum  and  timin  when  the  reason  and 
consequence  thereof  may  trench  to  point  of  estate."  As  I  diflfei 
from  the  opinion  of  my  brother  Gaynob  in  many  things,  and  from 
others  in  this  court  from  their  conclusion,  I  shall  give  my  reasons  for 
dissent.  An  eminent  English  judge,  Pabke,  J.,  in  Mirehouse  v. 
Henndl  (1  CI.  &  F.  527,  546)  said :  '*  Our  common-law  system  con- 
sists in  tlie  applying  to  new  combinations  of  circumstances  those 
rules  of  law  which  we  derive  from  legal  principles  and  judicial 
precedents;  and  for  the  sake  of  attaining  uniformity,  consistency 
and  certainty,  we  must  apply  those  rules,  where  they  are  not  plainly 
unreasonable  and  inconvenient,  to  all  cases  which  arise;  and  we  are 
not  at  liberty  to  reject  them,  and  to  abandon  all  analogy  to  them, 
in  those  to  which  they  have  not  yet  been  judicially  applied,  because 
we  think  tliat  the  rules  are  not  as  convenient  and  reasonable  as  we 
ourselves  could  have  devised.  It  appears  to  me  to  be  of  great 
importance  to  keep  this  principle  of  decision  steadily  in  view,  not 
merely  for  the  determination  of  the  particular  case,  but  for  the 
interests  of  law  as  a  science."  (Cited  in  Dicey,  Law  and  Opinion 
in  England,  p.  3G4.) 

I  tliink  that  this  board  of  Iiealth  lias  power  to  enact  an  ordinance, 
or  resolution  of  general  application,  to  the  effect  that  its  permit  to 
seU  milk  shall  bo  revoked  by  it,  if  the  holder  or  his  servants  be  con- 
victed in  the  courts  of  selling  adulterated  milk,  and  that  such  ordi- 
nance need  not  provide  tliat  notice  must  be  given  to  the  holder 
after  sucli  conviction  before  such  revocation  can  be  made.  I  think 
this  ordinance  would  not  offend  against  Constitution  or  laws.  The 
obligation  of  a  contract  would  not  be  impaired.     Property  would 
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not  be  taken  without  due  process  of  law.  Unauthorized  punish- 
ment would  not  be  inflicted.  No  act  of  arbitrary  despotism  would 
be  done.  And  I  shall  attempt  to  show  that  this  ordinance  would  be 
in  a  lawful  exercise  of  the  police  power. 

What  is  the  purpose  and  the  effect  of  such  ordinance  ?  Milk  is 
almost  an  universal  food,  and  for  the  very  young  the  principal  if  not 
the  exclusive  food.  It  is  capable  of  adulteration  beyond  the  detec- 
tion of  the  ordinary  consumer.  If  adulterated  it  may  not  only  be 
impaired  but  be  positively  dangerous  to  health  and  to  life.  The 
dweller  in  a  great  city  cannot  investigate  the  origin,  the  collection  or 
the  processes  which  result  in  the  sale  of  his  daily  food  to  him  as  a  unit 
of  many  millions.  He  who  buys  milk  for  daily  consumption  cannot 
3eek  out  the  herd,  or  view  the  dairy,  or  investigate  the  channels  or 
become  acquainted  personally  with  the  agents  whereby  the  milk 
finally  reaches  his  table.  And,  hence,  government  steps  in  to  regu- 
late the  sale  of  this  commodity  by  the  requirement  of  a  standard. 
The  law  now  protects  the  consumer  by  punishing  the  seller  of  bad 
milk.  It  is  decided  that  the  regulation  of  such  business  by  require- 
ment that  it  must  be  carried  on  pursuant  to  a  permit  of  the  board 
of  health  of  tlie  city  of  New  York  is  a  lawful  and  reasonable  exer- 
cise of  the  police  power  in  the  protection  of  the  public  health. 
{People  ex  rel.  Lieberman  v.  Van  De  Carr^  175  N.  Y.  440 ;  199 
U.  S.  652.)  To  deny  the  privilege  of  sale  to  those  who  have 
shown  themselves  improper  persons  to  traffic  in  such  food  is  a  prac- 
tical method  of  preserving  the  public  health.  In  the  last  analysis 
the  life  and  health  of  the  consumer  are  preserved  rather  than  the 
livelihood  of  the  seller.  By  such  an  ordinance  an  individual  would 
be  deprived  of  his  permit  to  sell  milk  perforce  of  a  provision  (of 
course  applicable  alike  to  all  other  holders  of  permits)  because  he  is 
an  unfit  person  in  that  he  has  been  convicted  of  selling  adulterated 
milk.  Government  is  for  all  the  people,  not  for  an  individual,  so  as 
to  assure  to  him  continuance  in  a  pursuit  which  may  be  dangerous 
and  even  death-dealing. 

1.  In  Polimhy  v.  People  (73  N.  Y.  65),  Andrews,  J.,  for  the 
court,  says:  "That  the  Legislature  in  the  exercise  of .  its  constitu- 
tional authority  may  lawfully  confer  on  boards  of  health  tiie  power 
to  enact  sanitary  ordinances,  having  the  force  of  law  within  the 
districts  over  which  their  jurisdiction  extends^  is  not  an  open  qne8- 
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tion.  This  power  has  been  repeatedly  recognized  and  affirmed 
(citing  authorities).  And  ordinances  designed  to  prevent  tlie  sale 
of  adulterated  milk  are  manifestly  within  the  scope  of  sanitary 
regulations." 

2.  Such  power  has  been  conferred  upon  this  board  in  the  Greater 
New  York  cliarter  by  the  Legislature  of  this  State.  {People  ex  rel. 
Zieherman  v.  Van  De  Carr^  175  N.  Y.  440.) 

3.  (a)  Generally,  the  power  to  license  implies  the  power  of 
revocation.  In  Doyle  v.  Continental  Tna.  Go,  (94  U.  S.  535,  540) 
the  court  say  :  "  The  correlative  power  to  revoke  or  recall  a  permis- 
sion is  a  necessary  consequence  of  the  main  power.  A  mere  license 
by  a  State  is  always  revocable.  Rector  v.  Philadelphia^  24  How. 
[U.  S.]  300 ;  People  v.  Itoper^  35  N.  Y.  629 ;  People  v.  Com7ni8' 
sionerSj  47  K.  Y.  50.*  The  ix>wer  to  revoke  can  only  be  restrained, 
if  at  all,  by  an  explicit  contract  upon  good  consideration  to  that 
effect.  Humphrey  v.  Pegices,  16  Wall.  244  ;  Tomlinson  v.  Jessup^ 
15  id.  454,"  There  is  not,  to  my  mind,  nny  force  in  the  discrimina- 
tion that  would  find  such  power  of  revocation  in  the  State  and 
not  in  a  branch  of  the  State  government  on  which  the  power  to 
issue  a  permit  has  been  conferred  by  the  State.  In  People  ex 
rel  SchiOfJ)  v.  Grant  (126  N.  Y.  473)  the  court  say  (p.  481)- 
"  A  power  to  grant  a  privilege  to  one  is  inconsistent  with  the 
possession  on  the  part  of  another  of  an  absolute  right  to  exercise 
such  privilege.  The  requirement  that  a  person  must  secure  leave 
from  some  one  to  entitle  him  to  exercise  a  right,  carries  with  it  by 
natural  implication,  a  discretion  on  the  part  of  the  other  to  refuse 
to  grant  it,  if,  in  his  judgment,  it  is  improper  or  unwise  to  give  the 
required  consent."  In  State  v.  State  Board  of  Medical  Examiners 
(34  Minn.  387,  26  N.  W.  Rep.  124),  the  court,  per  Mitchell,  J., 
say :  "  It  has  never  been  held  that  the  granting,  or  refusing  to 
grant,  such  a  license  as  this  was  the  exercise  of  judicial  power,  and 
in  fact  this  is  not  claimed  in  this  case ;  and  there  is  no  possible  dis- 
tinction in  this  respect  between  refusing  to  grant  a  license  and 
revoking  one  already  granted.  Both  acts  are  an  exercise  of  tJie 
police  power.  The  power  exercised  and  the  object  of  its  exercise 
is,  in  each  case,  identical,  viz.,  to  exclude  an  incompetent  or  unworthy 
person  from  this  employment.     Therefore,  the  same  body  which 
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may  be  vested  with  Uie  power  to  grant,  or  refuse  to  grant,  a  license 
may  also  be  vested  with  the  power  to  revoke.  The  statutes  of  all 
the  States  are  full  of  enactments  giving  the  power  to  revoke  license 
of  dealera,  inn-keepers,  hackmen,  draymen,  pawnbrokers,  auc- 
tioneers, pilots,  engineers,  and  the  like,  to  the  same  bodies,  boards 
or  officers  who  are  authorized  to  issue  them,  such  as  city  councils, 
county  commissioners,  selectmen,  boards  of  health,  boards  of  excise, 
etc.  The  constitutionality  of  such  laws,  as  a  valid  exercise  of  the 
police  power  has  often  been  sustained,  and,  indeed,  rarely  ques- 
tioned. Cooley  Const.  Lim.  283  and  597  and  cases  cited."  (See,  too. 
People  ex  rel.  Van  Norder  v.  Sewer  Com.^  90  App.  Div.  555,  558, 
559,  and  authorities  cited.) 

(J)  Metropolitan  Milk  da  Cream  Co.  v.  City  of  New  York  (113 
App.  Div.  377)  decides  that  such  permits  are  revocable  by  the 
department  of  health,  and  that  the  department  was  not  restricted 
to  a  criminal  prosecution  of  a  licensee  selling  unwholesome  milL' 
In  that  case  the  city  and  the  department  answered  separately.  In 
paragraph  8  of  each  answer  the  defendant  pleaded  that  by  virtue 
of  the  laws  of  the  State  of  New  York  and  the  Sanitary  Code  of  the 
city  of  New  York  the  department  of  health  of  the  city  had  author- 
ity and  power  to  prevent  the  plaintiff  from  keeping  and  selling 
therein  impure  milk,  and  also  that  after  investigation  it  had  found 
that  the  plaintiff  was  shipping  and  sending  such  milk  to  the  city  to 
be  sold,  whereupon  the  department,  after  notice  to  tlie  plaintiff  and  a 
hearing,  revoked  the  license  or  licenses,  '*  as  it  had  a  right  to  do  and 
as  it  was  its  public  duty  to  do  and  not  otherwise."  The  following 
questions  were  certified  to  the  Court  of  Appeals :  "  Is  the  separate 
defense  contained  in  the  answer  of  the  defendant  The  City  of  New 
York  "  (or  mutatis  mutandis  the  department  of  health  of  the  city 
of  New  York)  "  insufficient  in  law  upon  the  face  thereof  ?  "  That 
court  affirmed  the  order,  and  answered  the  questions  certified  in  the 
negative  (186  N.  Y.  533).  I  regard  it  as  settled,  then,  by  the  high- 
est court  of  thb  State,  that  the  department  of  health  has  the  power 
to  revoke  permits  issued  for  the  sale  of  milk  in  that  city.  The 
principle  is  stated  in  Cooley's  Constitutional  Limitations  (7th  ed. 
p.  887) :  "  Dealers  may  also  be  compelled  to  take  out  a  license,  and 
the  license  may  be  refused  to  a  person  of  bad  reputation,  or  taken 
away  from  a  party,  detected  in  dishonest  practices."     Th*^  liberty  to 
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parsue  auy  particular  vocation  or  calling  is  subject  to  regulation  by 
the  police  power  for  the  benefit  of  the  public  morals,  welfare  or 
health.  {Dent  v.  West  Virginia^  129  U.  S.  114;  Soon  Ring  v. 
Orowley^  113  id,  703 ;  Gundling  v.  Chicago,  177  id.  183 ;  Crowley 
V.  Christenaen,  137  id.  86.)  In  the  last  case  cited  the  court  say : 
"  The  possession  and  enjoyment  of  all  rights  are  subject  to  such 
reasonable  conditions  as  may  be  deemed  by  the  governing  authority 
of  the  conntry  essential  to  the  safety,  health,  peace,  good  order  and 
morals  of  the  community."  In  Dent  v.  West  Virginia  {supra)  the 
court,  per  Field,  J.,  says :  "  It  is  undoubtedly  the  right  of  every  citi- 
zen of  the  United  States  to  follow  any  lawful  calling,  business  or  pro- 
fession he  may  choose,  subject  only  to  such  restrictions  as  are 
imposed  upon  all  persons  of  like  age,  sex  and  condition.  Tiiis  right 
may  in  many  respects  be  considered  as  a  distinguishing  feature  of 
our  republican  institutions.  Here  all  vocations  are  open  to  every 
one  on  like  conditions.  All  may  be  pursued  as  sources  of  liveli- 
hood, some  requiring  years  of  study  and  great  learning  for  their 
successful  prosecution.  The  interest,  or,  as  it  is  sometimes  termed, 
the  estate  acquired  in  them,  that  is,  the  right  to  continue  their 
prosecution,  is  often  of  great  value  to  the  possessors,  and  cannot 
be  arbitrarily  taken  from  them,  any  more  than  their  real  or  personal 
property  can  be  thus  taken.  But  there  is  no  arbitrary  deprivation 
of  such  right  where  its  exercise  is  not  permitted  because  of  a  failure* 
to  comply  with  conditions  imposed  by  the  State  for  the  protection 
of  society.  Tlie  power  of  the  State  to  provide  for  the  general  wel- 
fare of  its  people  authorizes  it  to  prescribe  all  such  regulations  as, 
in  its  judgment,  will  secure  or  tend  to  secure  them  against  the  con- 
sequences of  ignorance  and  incapacity  as  well  as  of  deception  and 
fraud." 

4.  If  this  board  has  the  power  of  revocation  for  sale  of  bad 
milk,  it  can  express  that  power  by  ordinance.  The  permits  in  the 
Metropolitan  Milk  cfe  Cream  Co.  Case  {supra)  were  revoked  on  the 
ground  that  the  plaintiff  had  furnished  and  had  sold  impure  milk. 
Unless  there  could  be  revocation  by  the  board  only  after  actual 
investigation  by  the  board  itself  and  its  determination  thereupon 
that  the  relator  had  twice  sold  impure  milk,  I  can  see  no  objection  to 
an  ordinance  based  upon  such  offending.  Indeed,  section  1 172  of  the 
charter  (Laws  of  1901,  chap.  466,  as  amd.  by  Laws  of  1904,  chap. 
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628)  provides  that  the  board  may  provide  for  the  enforcement  of 
the  Sanitary  Code  "by  such  fines,  penalties,ybr;^^*^t^^  or  imprison- 
ment as  may  by  ordinance  be  prescribed."  (See,  too,  the  full  sec- 
tion, also  §  1169,  and  Polinsky  v.  People^  supra;  Metropolitan 
Milk  <&  Cream  Co,  v.  City  of  New  York^  supra;  4  Am.  &  Eiig 
Ency.  of  Law  [2d  ed.],  599.)  The  term  "forfeiture"  may  refer 
to  the  absolute  or  indefinite  revocation  of  a  license.  (Words  & 
Phrases  Judicially  Defined,  2897.) 

5.  The  ordinance  is  based  upon  the  proposition  that  he  who  has 
sold  hnpure  milk  is  an  unfit  person  to  hold  a  permit  to  sell  milL 
In  resting  the  ordinance  upon  a  conviction  for  the  very  act  which 
the  board  seeks  to  prevent,  the  board  but  applies  the  doctrine  of 
res  judicata.  For  the  conviction  was,  as  between  the  State  and 
the  individual,  an  adjudication  of  the  fact  that  the  relator  had  done 
the  thing  prohibited.  {Hawker  v.  New  York,  170  U.  S.  189.)  The 
board  would  have  a  right  to  ordain  that  such  convictions  should  be 
sufficient  evidence  of  the  unfitness  of  the  relator  to  hold  such  a 
license.  {Ilanjoker  v.  New  York^  s^tpra;  Sprayherry  v.  City  of 
Atlanta^  87  Ga.  120.)  The  ordinance  is  founded  upon  an  adjudica- 
tion that  the  relator  had  sold  Impure  milk,  as  much  as  if  the  board 
or  department  had  investigated  the  alleged  oflfense  and  had  found 
it.  Surely  a  conviction  of  the  offense  in  the  criminal  court  may  be 
as  cogent  proof  that  the  relator  had  violated  the  law  as  a  determina- 
tion by  the  board  upon  its  own  investigation.  In  Haxoker  v.  New 
York  {supra)  the  statute  in  effect  made  the  conviction  evidence  of 
the  absence  of  the  requisite  good  character.  The  conrt  held  that 
if  tlie  State  might  require  good  character  as  a  condition,  "it  may 
rightfully  determine  what  shall  be  the  evidences  of  that  character." 
It  said,  per  Brewer,  J. :  "  We  do  not  mean  to  say  that  it  has  an 
arbitrary  power  in  the  matter,  or  that  it  can  make  a  conclusive  test 
of  that  which  has  no  relation  to  character,  but  it  may  take  what- 
ever, according  to  the  experience  of  mankind,  reasonably  tends  to 
prove  the  fact  and  make  it  a  test.  County  Seat  of  Linn  County^ 
15  Kansas,  500,  528.  Whatever  is  ordinarily  connected  with  bad 
character,  or  indicative  of  it,  may  be  prescribed  by  the  Legislature 
as  conclusive  evidence  thereof.  It  is  not  the  province  of  the  conrts 
to  say  that  other  tests  would  be  more  satisfactory,  or  that  the  nam- 
ing of  other  qualifications  would  be  more  conducive  to  the  desired 
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result.  These  are  questions  for  the  Legislature  to  determine.  '  The 
nature  and  extent  of  the  qualifications  required  must  depend  pri- 
marily upon  the  judgment  of  the  State  as  to  their  necessity.'  Dent 
V.  West  Virginia^  supra^  p.  122." 

The  fact  that  there  would  be  an  ordinance,  not  a  statute,  does 
not  affect  the  application  of  the  principle.  An  ordinance  pui'suant 
to  the  authority  of  the  Legislature  has  like  force  within  the  limits 
of  its  operation  as  a  statute.  {Polinshy  v.  People^  supra  /  Village 
of  Carthage  v.  Frederick^  122  N.  Y.  268 ;  Dillon  Mun.  Corp.  [4th 
ed.]  §  308  and  note ;  Heland  v.  City  of  Lowell^  3  Allen,  407.)  In 
Sprayberry  v.  City  of  Atlanta  {supra)  the  court  held  that  the 
common  council,  in  its  power  to  regulate  the  retail  of  ardent  spirits, 
and  its  then  discretion  to  issue  license  to  retail  or  to  withhold  the 
same,  might  pass  an  ordinance  to  the  effect  that  the  mayor  and 
common  council  could  forfeit  a  license,  and  that  a  conviction  of  a 
violation  of  a  State  statute  in  relation  to  the  sale  of  ardent  spirits 
shall  work  an  immediate  revocation  of  the  license. 

6.  Notice  is  not  essential.  The  doctrine  of  Stuart  v.  Palmer 
(74  N.  Y.  183)  does  not  apply.  The  permit  is  not  property  in  tlie 
eense  that  such  a  revocation  thereof  is  the  taking  of  property  with- 
out due  process  in  that  there  is  no  notice  thereof.  "  The  popular 
understanding  of  the  word  license  undoubtedly  is,  a  permission  to  do 
something  which  without  the  license  would  not  be  allowed.  *  *  * 
This  is  also  the  legal  meaning."  (Ccoley,  J.,  in  Younghlood  v. 
Sexton^  32  Mich.  406,  410.)  "  A  license  is  not  property.  It  is  a  mere 
temporary  permit  to  do  what  otherwise  would  be  illegal,  issued  in  tlie 
exercise  of  the  police  power."  (Words  &  Phrases  Judicially  Defined, 
4137,  citing  Lantz  v.  Tlightstown^  46  N.  J.  Law,  107 ;  Voight  v.  Board 
of  Excise^  59  id.  358.)  The  license  or  permit  is  not  a  contract. 
(  Commonwealth  v.  Kinsley^  133  Mass.  678.)  In  Metropolitan  Board 
of  Kjcdse  V.  Barrie  (34  N.  Y.  657)  the  court,  speaking  of  an  excise 
license,  say  :  "  These  licenses  to  sell  liquors  are  not  contracts  between 
the  State  and  the  persons  licensed,  giving  the  latter  vested  rights,  pro- 
tected on  general  principles  and  by  the  Constitution  of  the  United 
States  against  subsequent  legislation,  nor  are  they  property  in  any 
legal  or  constitutional  sense.  They  have  neither  the  qualities  of  a 
contract  or  of  property,  but  are  merely  temporary  permits  to  do  what 
otherwise  would  be  an  offense  against  a  general  law.     They  form  a 
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portion  of  the  internal  police  system  of  the  State  ;  are  issaed  in  the 
exercise  of  its  police  powei-s,  and  are  subject  to  the  direction  of  the 
State  government,  which  may  modify,  revoke  or  continue  them,  as 
it  may  deem  fit."  Neither  the  ordinary  permit  or  license,  nor  the 
former  excise  license,  is  so  similar  to  the  present  liquor  tax  certifi- 
cates as  to  make  the  decisions  that  hold  that  the  latter  are  '*  a  spe- 
cies of  property  "  apply.  The  quality  of  property  is  attributed  to 
the  liquor  tax  certificates  perforce  of  provisions  singular  to  the  pres- 
ent excise  law.  {Matter  of  Lyraan^  160  N.  Y.  96;  NUe9  v. 
Mathusa^  162  id.  646.  649 ;  People  v.  Durante,  19  App.  Div.  292.) 
The  purpose  of  notice  is  to  aflEord  a  hearing,  but  the  ordinance  of 
revocation  would  be  based  upon  conviction  in  a  criminal  court  for 
sales  of  unwholesome  milk,  whereat,  of  course,  the  relator  was  enti- 
tled to  a  hearing.  The  fact  of  the  improper  sales  was,  therefore, 
adjudicated  after  a  hearing.  What  purpose  is  served  by  a  hearing 
before  the  board  or  department  wlien  the  ordinance  is  based  upon 
such  adjudications?  The  board  or  department  cannot  review  the 
conviction.  The  learned  Special  Term  suggests  that  inasmuch  as 
the  Agricultural  Law*  made  possible  a  conviction  although  the  seller 
has  no  knowledge  of  the  impurity  of  the  milk,  that  if  the  board 
afforded  a  hearing,  there  might  be  a  plea  in  extenuation  of  the  con- 
viction. But  this  view  is  from  the  point  that  the  revocation  is  a 
punishment,  whereas  it  is  but  for  the  protection  of  the  public  health. 
It  is  the  fact  of  the  sales  of  impure  milk  that  moves  the  boaH  to 
revoke  the  permit,  and  not  whether  the  sale  was  intentional,  wanton 
or  negligent.  It  certainly  would  impair  the  vigor  of  the  ordiuauoe 
if  the  board  were  to  make  it  depend  upon  the  question  whether 
the  scienter  of  the  seller  were  proved  in  the  criminal  trial,  for  in 
that  event  the  careless  or  negligent  seller  would  be  licensed  to  con- 
tinue in  his  traffic.  If  a  conviction  j!:>^r  ae  furnished  the  reason  for 
the  ordinance,  and  the  conviction  could  not  be  disturbed  by  the 
board,  and  if  the  ordinance  is  based  upon  the  conviction  and  not 
upon  the  intent  of  him  who  was  convicted,  it  seems  to  me  that  notice 
and  a  hearing  before  the  ordinance  was  invoked  would  be  a  vain  thing. 
Snj)pose  that  notice  were  given,  what  could  be  urged  by  the  relator 

*See  Laws  of  1898,  chap.  338;  §§  30,  22.  as  amd,  by  Laws  of  1900,  chap.  101; 
Laws  of  1904,  chaps.  480,  566,  and  Laws  of  1905,  chap.  602;  Id.  §  37,  as  amd.  by 
Laws  of  1901,  chap.  656.—  [Rkp. 
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as  his  legal  right  ?  To  say  the  least,  it  was  entirely  proper  in  the 
Ifetropolitan  Milk  dh  Cream  Co,  Case  {supra)  that  the  licensee 
should  receive  notice  and  should  be  heard,  for  the  department  itself 
made  the  investigation  and  the  determination  that  the  licensee  had 
Bold  impure  milk.  But  in  the  case  of  the  ordinance,  the  licensee 
would  have  been  afforded  a  hearing  on  that  question  in  the  procedure 
of  the  courts  which  resulted  in  convictions  of  the  oflFense.  To  aflFord 
Jiim  another  hearing  is  but  to  seek  to  review  the  judgment  of  the 
court.  In  Martin  v.  State  (23  Neb.  371 ;  36  N,  W.  Rep.  554) 
the  statute  provided  that  the  mayor  and  common  council  might 
by  ordinance  license,  restrain,  regulate  or  prohibit  the  selling 
of  liquor  and  that  the  licenses  might  be  revoked  upon  tlie  con- 
viction of  tho  licensee  of  a  violation  of  the  law  pertaining  to 
the  sale  of  intoxicating  liquor;  and  the  contention  was  that 
notice  must  be  given  to  the  licensee  before  revocation.  But  the 
Supreme  Court  of  Nebraska,  per  Beese,  C.  J.,  after  an  exam- 
ination of  many  authorities,  said  :  "  In  this  case,  the  statute  makes 
no  reference  to  the  hearing  of  a  complaint  by  the  mayor  and  coun- 
cil, but  simply  provides  that  *  the  license  shall  be  revoked  by  the 
mayor  and  council,  upon  conviction  of  the  licensee  of  any  violation 
of  any  law,  ordinance,  or  regulation  pertaining  to  the  sale  of  such 
liquors,'  etc.  No  trial  or  investigation  could  be  had.  The  certifi- 
cate of  the  police  judge  showing  a  conviction  of  plaintiff  in  error 
was  before  the  council.  They  had  but  a  simple  ministerial  duty 
to  perform,  in  obedience  to  the  plain  mandate  of  the  law,  and  that 
was  to  revoke  the  license.  It  is  stipulated  that  he  was  convicted 
of  the  offense  stated  in  the  certificate  of  the  police  judge.  It  is 
admitted  that  the  certificate  was  true.  That  being  the  case,  no  defense 
could  have  been  made,  and  no  notice  was  necessary  to  give  the 
council  jurisdiction."  In  Health  Department  v.  Rector^  etc.y  (145 
N.  T.  40,  41),  the  court,-per  Peckham,.  J.,  say:  "The  Legislature 
has  power  and  has  exercised  it  in  countless  instances  to  enact  gen- 
eral laws  upon  the  subject  of  the  public  liealUi  or  safety  without 
providing  that  the  parties  who  are  to  be  affected  by  those  laws 
shall  first  be  heard  before  they  shall  take  effect  in  any  particular 
case.  So  far  as  this  objection  of  want  of  notice  is  concerned,  the 
case  is  not  materially  altered  in  principle  from  what  it  would  have 
ieen  if  the  Legislature  had  enacted  a  general  law  that  all  owners  of 
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tenement  lionses  sliould,  within  a  certain  period  named  in  the  act, 
furnish  the  water  as  directed.  Indeed,  this  act  does  contain  snch  a 
provision,  but  the  plaintiff  has  not  proceeded  under  it.  If  in  sach 
case  the  enforcement  of  the  direct  command  of  the  Legislature 
were  not  to  be  preceded  by  any  hearing  on  the  part  of  any  owner 
of  a  tenement  house,  no  provision  of  the  State  or  Federal  CJonstitu- 
tion  would  be  violated.  The  fact  that  the  Legislature  has  chosen 
to  delegate  a  certain  portion  of  its  power  to  the  board  of  health, 
and  to  enact  that  the  owners  of  certain  tenement  houses  should  be 
compelled  to  furnish  this  water  after  the  board  of  health  had  so 
directed,  would  not  alter  the  principle,  nor  would  it  be  necessary 
to  provide  that  the  board  should  give  notice  and  afford  a  hearing 
to  the  owner  before  it  made  such  order.  I  have  never  understood 
that  it  was  necessary  that  any  notice  should  be  given  under  such 
circumstances  before  a  provision  of  this  nature  could  be  carried 
out."  (See,  too,  Chicago,  etc.  Railroad  v.  Nehraskay  170  U.  S.  57, 
76 ;  McGehee's  Due  Process  of  Law,  374,  note.) 

Moreover,  if  the  ordinance  provided  that  revocation  would  fol- 
low upon  such  conviction,  the  holder  of  the  permit  would  be  bound 
to  take  notice  that  snch  was  the  law.  {Ileland  v.  City  of  Lowell^ 
3  Allen,  407 ;  Dillon,  aupra^  §  416,  note ;  McQuillin's  Municipal 
Ordinances,  §  22,  and  authorities  cited;  Baldwin  v.  Smith,  82  111. 
162.)  In  the  last  case  the  court  say :  "  There  is  no  condition  in 
the  license  and  no  reference  to  any  ordinance  of  the  town  authoriz- 
ing its  revocation  for  cause,  yet  it  must  be  held  to  have  been  granted 
subject  to  such  ordinances  of  the  town  as  had  a  legal  existence  at 
the  time  the  same  was  granted,  and  such  as  were  within  the 
competency  of  the  town  authorities  to  enact." 

7.  The  revocation  by  ordinance  would  not  be  an  exercise  of  judi- 
cial power,  but  would  be  incidental  to  the  administrative  power. 
{Matter  of  Annstromg  v.  Murphy,  No,  2,  65  App.  Div.  126  ;  State 
ex  rel.  Drake  v.  Doyle,  40  Wis.  1 75  ;  Staie  v.  State  Board  of  Medical 
Examiners^  34  Minn.  387 ;  State  ex  rel.  Granville  v.  Gregory,  83  Mo. 
123  ;  McGehee,  supra.)  In  tlie  case  of  Public  Clearing  ITou^  v. 
Coyyie  (194  U.  S.  497)  the  court  say  (pp.  508,  509) :  *'  That  due  proc- 
ess of  law  does  not  necessarily  require  the  interference  of  the  judi- 
cial power  is  laid  down  iii  many  cases  and  by  many  eminent  writers 
upon  the  subject  of  constitutional  limitations.     Murray's  Lessee  v. 
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Jlohoken  Co.,  18  How.  [U.  S,]  272,  280;  BushneU  v.  Leland,  164 
U.  S.  684."     (And  see,  too,  Buttfidd  v.  Stranahan,  192  U.  S.  470.) 

It  is  true  that  tlie  effect  of  the  rule  is  to  bar  the  seller  from  con- 
tinuance in  that  traffic.  But  that  is  but  a  consequence  of  the  work- 
ing of  the  rule,  not  the  object  of  it.  The  ordinance  would  not  be 
for  the  punishment  of  the  seller  for  his  past  offense,  but  for  the 
protection  of  the  buyers.  In  Ilawker  v.  New  York  (supra)  the 
statute  deprived  the  plaintiff  of  the  right  to  practice  medicine  per- 
force of  conviction  of  a  crime,  and  the  point  was  made  that  it  was 
a  further  punishment.  It  was  met  by  the  court,  per  Brewer,  J., 
who  said  :  "  That  the  form  in  which  this  legislation  is  cast  suggests 
the  idea  of  the  imposition  of  an  additional  punishment  for  past 
offenses  is  not  conclusive.  We  must  look  at  the  substance  and  not 
the  form,  and  the  statute  should  be  regarded  as  though  it  in 
terms  declared  that  one  who  had  violated  the  criminal  laws  of  the 
State  should  be  deemed  of  such  bad  character  as  to  be  unlit  to  prac- 
tice medicine,  and  that  the  record  of  a  trial  and  conviction  should 
be  conclusive  evidence  of  such  violation.  All  that  is  embraced  in 
these  propositions  is  condensed  into  the  single  clause  of  the  statute, 
and  it  means  that  and  nothing  more.  The  State  is  not  seeking  to 
further  punish  a  criminal,  but  only  to  protect  its  citizens  from  phy- 
sicians of  bad  character.  The  vital  matter  is  not  the  conviction, 
but  the  violation  of  law.  Tiie  former  is  merely  the  prescribed  evi- 
dence of  the  latter."  (See,  too,  The  Queen  v.  Viney  L.  R.  10  Q.  B. 
195.)  That  convictions  are  not  a  full  deterrent  is  shown  in  this 
case,  inasmuch  as  there  were  four  convictions  at  different  times, 
extending  over  a  period  of  a  little  over  three  years. 

To  my  mind  there  would  be  nothing  sinister  in  this  ordinance,  or 
nothing  contrary  to  the  spirit  or  the  letter  of  law.  In  these  days  of 
adulteration  of  food,  when,  as  the  poet  sings, 

"  Chalk  and  alum  and  plaster  are  sold  to  the  poor  for  bread, 
And  the  spirit  of  murder  works  in  the  very  means  of  life," 

it  would  be  a  wholesome  measure  in  furtherance  of  the  principle  of 
the  greatest  good  of  the  greatest  number. 

"Woodward,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Solomon  L.  Reiss,  as  Surviving  Partner  of  the  Firm  of  Bsifia  & 
Bernhabd,  and  Doing  Business  under  Said  Firm  Name,  Appellant, 
V,  William  Pfeiffjer,  as  Executor,  etc.,  of  Minnie  Pfkiffee, 
Deceased,  and  the  United  States  Fidelity  and  Guaranty 
Company,  Respondents. 

Second  Department,  March  15,  1907. 

Evidence — when  representative  capacity  of  defendant  admitted  bj 
pleading — practice  —  when  adjournment  should  be  granted  to  allow 
production  of  documentary  evidence. 

The  plaintiff  had  brought  a  prior  action  in  which  personal  property  in  the  pes 
session  of  defendant  Pfeiffer  was  attached.  The  defendant's  mother  claimed 
to  be  the  owner  and  secured  possession  of  the  property  by  filing  a  bond  under 
section  85  of  the  Municipal  CourtAct  of  the  city  of  New  York.  Thereafter 
she  died  and  the  defendant  Pfeiffer  was  appointed  her  executor.  In  an  action 
against  him  as  executor  and  the  surety  company  on  the  bond,  the  plaintiff 
alleged  the  death  of  the  mother  and  tlie  granting  of  letters  testamentary  to  the 
defendant  Pfeiffer,  which  allegation  was  not  denied  by  him. 

Held,  that  it  was  error  to  dismiss  the  complaint  as  against  the  ezecator  on  the 
theory  that  his  representative  capacity  was  not  proved,  for  as  to  him  the  fact 
was  admitted  by  the  record; 

That  as  to  the  defendant  surety  company  it  was  an  abuse  of  discretion  to  refuse 
a  short  adjournment  to  enable  the  plaintiff  to  make  proper  proof  of  the  probate 
of  the  will  and  the  issuance  of  letters  testamentary  as  an  objection  to  oral 
evidence  thereof  took  the  plaintiff  by  surprise. 

Appeal  by  th^  plaintiff,  Solomon  L.  Eeiss,  ae  surviving  partner^ 
etc.,  from  a  judgment  of  the  Municipal  Court  of  the  city  of  New- 
York,  borough  of  Brooklyn,  in  favor  of  the  defendants,  rendered 
on  the  9th  day  of  April,  1906. 

laidor  Buxhaiiin,  for  the  appellant 

James  E,  Fineman,  for  the  respondents. 

EicH,  J.  : 

The  plaintiff  appeals  from  a  judgment  dismissing  his  complaint 
upon  the  merits.  In  November,  1905,  the  plaintiff  commenced  an 
action  in  the  Municipal  Court  against  William  Pfeiffer  for  the 
recovery  of  a  money  judgment  in  which  a  warrant  of  attaclmient 
issued,  and  a  city  marshal  attached  certain  property  in  the  possession 
of  the  defendant  in  that  action.     Before  its  removal  one  Minnie 
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Pfeiffer,  the  mother  of  the  defendant,  claimed  to  be  its  owner,  and 
under  the  provisions  of  section  86  of  the  Municipal  Court  Act 
(Laws  of  1902,  chap.  580)  executed  and  filed  her  bond  to  the  plain- 
tiff with  the  defendant  the  United  States  Fidelity  and  Guaranty 
Company^  surety,  conditioned  "  that  in  an  action  upon  the  bond, 
to  be  commenced  within  three  months  thereafter,  the  claimant  will 
establish  that  she  was  the  general  owner  of  the  property  claimed  at 
the  time  of  the  seizure,  or  if  slie  fails  so  to  do  that  she  will  pay 
to  the  plaintiff  the  value  thereof  with  interest,"  whereupon  the 
marshal  surrendered  possession  of  the  attached  chattels  to  her. 

Minnie  Pfeiffer  died,  and  on  February  6,  1906,  plaintiff  com- 
menced this  action  to  recover  upon  the  bond.  After  proving  the 
various  process  and  proceedings  in  the  action  in  which  the  attach- 
ment issued  and  the  execution  of  the  bond  by  the  defendants  the 
plaintiff  rested  and  the  defendant  company  moved  to  dismiss  the 
complaint  upon  the  ground  that  there  was  no  evidence  in  tlie  case  of 
the  death  of  Minnie  Pfeiffer  or  the  appointment  of  William  Pfeiffer 
as  her  executor.  The  plaintiff  was  then  permitted  to  reopen  his  case 
and  call  the  defendant  Pfeiffer  by  whom  he  proved  the  death  of 
said  Minnie,  his  mother,  but  was  not  permitted  to  prove  by  the  wit- 
ness that  she  left  a  will  which  was  probated,  or  that  letters  testa- 
mentary were  issued  thereon,  objection  being  made  that  the  will, 
decree  of  probate  and  letters  were  the  best  evidence  of  those  facts. 
Plaintiff's  counsel  thereupon  asked  for  an  adjournment  to  enable 
him  to  procure  competent  evidence  of  these  facts.  This  was  denied 
and  the  complamt  as  against  the  surety  company  dismissed. 

The  defendant  Pfeiffer  thereupon  introduced  evidence  and  the 
case  was  tried  as  to  him  upon  the  merits.  The  court  subsequently 
rendered  judgment  in  favor  of  the  defendants  dismissing  the  com- 
plaint upon  the  merits,  and  in  his  memorandum  opinion  says :  ^^  I 
am  convinced  that  the  deceased  Minnie  Pfeiffer  was  not  the  owner 
of  the  property  referred  to  in  the  complaint,  but  that  William 
Pfeiffer  was  the  owner  thereof.  However,  I  feel  compelled  to  dis- 
miss the  complaint,  because  of  the  failure  on  the  part  of  the  plaintiff 
to  make  a  case  at  law."  The  learned  court  must  have  overlooked 
the  fact  that  the  plaintiff  alleged  in  his  complaint  "  That  said  Minnie 
Pfeiffer  departed  this  life  at  the  Borough  of  Brooklyn,  New  York 
App.  Div.— Vol.  CXVIl.        56 
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City,  on  the  7th  day  of  Jannary,  1906,  leaving  a  last  will  and  testa- 
ment in  which  the  defendant  William  Pfeiffer  was  named  as  the 
executor  thereof,  and  that  said  last  will  and  testament  was  duly 
tidmitted  to  probate  in  the  Kings  Connty  Surrogate's  Conrt,  and 
that  letters  testamentary  on  the  estate  of  said  Minnie  Pfeiffer, 
deceased,  were  duly  granted  and  issued  to  said  William  Pfeiffer, 
who  is  made  a  defendant  herein  as  such  executor  and  whose  letters 
have  not  been  revoked."  This  allegation  was  not  denied  or  put  in 
issue  by  the  answer  of  the  defendant  Pf eiiSer.  As  to  him  those  facts 
were  admitted  upon  the  record.  The  trial  court  having  reached  the 
conclusion  that  William  Pfeiffer  was  the  owner  of  the  chattels,  plain- 
tiff was  entitled  to  judgment  against  the  defendant  Pfeiffer  as 
executor,  and  as  to  him  the  judgment  must  be  reversed.  It  is 
apparent  from  the  record  that  the  plaintiff  was  surprised  by  the 
objection  of  the  defendant  surety  company  to  the  introduction  of 
oral  evidence  of  the  existence  of  the  will,  its  admission  to  probate 
and  the  issuance  of  letters  testamentary.  His  application  for  a  short 
adjournment  to  permit  his  production  of  the  records  was  not  an 
unreasonable  request,  and  ought,  we  think,  in  the  exercise  of  a  wise 
discretion,  to  have  been  granted  upon  such  terms  as  to  the  trial  court 
seemed  proper. 

The  judgment  must  be  reversed  as  to  both  defendants  and  a  new 
trial  ordered,  costs  to  abide  the  event. 

JsNKs,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Martha   F.  Hooh,  Respondent,  v.  Brooklyn  Borough   Gas 
Company,  Appellant  " 

Second  Department,  March  22,  1907. 

(}as  —  refusal  to  supply  gam  for  failure  of  applicant  to  jMiy  sums  due  from 
a  former  occupant —when  penalty  recoverable. 

The  penalty  and  forfeiture  imposed  by  section  65  of  chapter  566  of  the  Laws  of 
1890  on  a  gas  company  for  failure  to  supply  an  applicant  with  gas  notwith- 
standing arrears  are  due  from  a  former  occupant  of  the  building  contemplates 
a  continuation  of  the  supply  of  gas  after  It  has  been  begun. 
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Appeal  by  the  defendant,  the  Brooklyn  Borough  Gas  Company, 
from  a  judgment  of  the  Municipal  Court  of  the  city  of  New  York 
in  favor  of  the  plaintiff,  and  also  from  an  order  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  plaintiff  made  a  written  application  to  the  defendant  to  hav€ 
her  hotel  supplied  with  gas,  and  it  complied  therewith  in  May,  1904. 
The  bills  therefor  were  rendered  and  paid  weekly  up  to  the  follow- 
ing September.  The  defendant  then  demanded  that  the  plaintiff 
pay  $8.25  due  for  the  current  week  and  also  $22.76  which  was  due 
to  it  by  a  former  occupant  of  the  plaintiff's  premises  for  gas  fur- 
nished to  him,  and  because  she  refused  to  pay  it  the  defendant 
disconnected  her  premises  from  its  main  and  refused  to  supply  her 
with  gas,  until  the  following  December  20th,  when  it  received  the 
said  $8.25  and  resumed  the  supplying  of  gas  to  her.  She  offered 
to  pay  the  $8.25  for  the  week  she  owed  it  for,  both  before  and  after 
the  gas  was  cut  off,  but  the  defendant  refused  to  receive  it  on  or  in 
payment  of  that  bill,  until  December  20th.  It  demanded  that  both 
that  sum  and  the  $22.76  "be  paid  to  save  the  gas  from  being  cut  off, 
and  cut  it  off  because  she  would  not  pay  both  sums. 

George  O,  Eldridge  {^Arthur  R,  Cameron  with  him  on  the  brief], 
for  the  appellant. 

Henry  Herrold^  for  the  respondent. 

Gaynor,  J. : 

This  action  Was  brought  to  recover  tha  statutory  penalties  for  the 
refusal  of  a  gas  company  to  supply  gas  to  the  occupant  of  a  build- . 
ing.  The  statute  is  that  if  an  owner  or  occupant  of  a  building  situ- 
ated within  100  feet  of  a  main  of  a  gas  company  make  application 
in  writing  to  the  company  to  be  supplied  with  gas,  and  pay  the 
deposit  required  by  the  statute,  the  company  shall  supply  such  gas, 
notwithstanding  there  may  be  arrears  due  for  gas  supplied  by  it  to 
a  former  occupant  of  the  building  ;  and  that  if  it  ref usa  or  neglect 
to  do  so  for  ten  days  it  shall  forfeit  and  pay  to  the  applicant  ten* 
dollars  and  also  five  dollars  a  day  thereafter  while  such  neglect  or 
refusal  continues  (Laws  of  1890,  chap.  566,  §  65). 

The  contention  of  the  defendant  is  that  the  statute  only  covers 
the  case  of  a  neglect  or  refusal  to  begin  to  supply  gas  after  such 
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written  request ;  that  it  does  not  cover  a  case  where  the  sapply  has 
been  cut  off  after  having  been  begun.  On  tlie  contrary,  the  statute 
contemplates  a  continuance  of  the  supply  after  it  lias  been  begun, 
and  the  payment  of  the  daily  penalty  for  any  interruption  thereof 
by  the  defendant  amounting  to  a  neglect  or  refusal  to  supply  gas 
{Meiers  v.  Metropolitan  Gas  Light  Co.,  11  Daly,  119). 
The  judgment  and  order  should  be  aflSrmed. 

HiRSOHBERG,  P.  Ji,  HooKER,  EicH  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Annie  0.  Hoff,  Appellant,  v.  Royal  Metal  Furniture  Company, 

Respondent. 

Second  Department,  lAarch  22,  1907. 

Landlord  and  tenant  —  covenant  for  perpetual  renewal 

A.  definite  .covenant  for  the  perpetual  yearly  renewal  of  a  lease  is  not  void. 

Thus  where  the  tenant,  its  successors  and  assigns  have  the  privilege  of  renewing 
the  lease  from  year  to  year  upon  notice  in  writing,  the  covenant  is  not  indefl- 
nite/and  when  the  landlord  refuses  to  renew  the  lease  and  seeks  to  dispossesB 
the  tenant  his  petition  in  summary  proceedings  should  be  dismissed. 

Hooker,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiflf,  Annie  C.  Hoff,  from  a  final  order  of  the 
Municipal  Court  of  the  city  of  N"ew  York,  borough  of  Brooklyn, 
rendered  on  the  7th  day  of  May,  1906,.  dismissing  the  petition  upon 
the  merits,  in  a  summary  proceeding  brought  by  a  landlord  to 
remove  a  tenant. 

The  lease  was  in  writing  and  was  made  on  May  1,  1903.  It  was 
for  a  term  of  one  year  from  said  May  1  at  a  yearly  rent  of  $600 
payable  in  equal  monthly  payments  on  the  10th  day  of  each  month. 
It  also  contained  the  following  covenant  : 

^^  Said  party  of  the  second  part,  its  successors  or  assigns,  to  have 
the  privilege  of  renewing  this  lease  from  year  to  year,  upon  notice 
to  that  effect  in  writing,  given  on  or  before  the  day  of  the  date-  of 
the  expiration  of  each  and  every  year,  by  written  notice  addressed 
to  the  party  of  the  first  part  at  her  last  known  address.     The  party 
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of  the  second  part  to  have  the  privilege  of  parchasing  the  above 
property  at  any  time  daring  the  continuance  of  this  lease  or  the 
renewals  thereof,  as  hereinbefore  specified,  paying  therefor  the  sum 
of  $6,000,  free  from  all  incumbrances." 

Thereafter  the  tenant  (party  of  the  second  part)  gave  such  renewal 
notice  each  year,  and  continued  as  tenant  by  renewal,  until  the  land- 
lord refused  to  recognize  such  renewal  notice  given  in  January, 
1906,  to  renew  the  lease  from  May  i,  1906,  for  one  year,  and  on 
said  May  1  instituted  this  proceeding  against  the  tenant  as  holding 
over  after  the  expiration  of  the  term,  having  given  a  five  days' 
notice  to  quit  and  surrender  at  the  end  of  the  year's  lease. 

Charles  A.  Decker^  for  the  appellant. 

Thaddeua  D.  Kenneson^  for  the  respondent. 

Gaynok,  J. : 

The  covenant  for  renewals  is  in  no  way  indefinite ;  its  specific 
performance  could  be  decreed.  A  bare  covenant  to  renew  means 
on  the  terms  of  the  original  lease  (Tracy  v.  Albany  Exclumge  Go.^ 
7  N.  r.  472 ;  Wester^n  New  York  dk  Pennsylvania  H,  Co.  v.  Bea, 
83  App.  Div.  576).  That  the  covenant  is  for  perpetual  yearly 
renewals  does  not  make  it  void.  Such  covenants  are  lawful  and  in 
general  use  (Rutgers  v.  Hunter,  6  Johns.  Ch.  215,  219 ;  Hare  v. 
HurgeSy  4  K.  &  J.  45 ;  Blackmore  v.  Boardman,  28  Mo.  420). 

The  case  of  Western  Transportation  Co,  v.  Lansing  (49  N.  T. 
499)  is  not  in  point.  There  the  covenant  was  held  to  be  non- 
enforcible  for  uncertainty  in  respect  of  the  term,  and  also  because 
the  landlord  had  died.  I  suppose  it  is  proper  to  say  that  the  opin- 
ion is  discursive  and  has  to  be  read  with  discrimination.  The  exact 
point  decided  is  all  that  serves  as  a  precedent  {Colonial  City 
Traction  Co.  v.  Kingston  City  R.  R.  Co.,  154  N.  T.  493). 

The  final  order  should  be  affirmed. 

Jenks  and  Millbb,  J  J.,  concurred ;  Hooker,  J.,  read  for  reversal, 

SooKEB,  J.  (dissenting) : 

This  is  an  appeal  from  a  final  order  of  the  Municipal  Court  in  a 
summary  proceeding  dismissing  the  petition  on  the  merits.  The 
lease  was  executed  by  the  landlord  on  the  Ist  day  of  May,  1903, 
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and  demised  the  premises  to  the  tenant  for  a  term  of  one  year  from 
that  date,  rent  being  payable  monthly;  it  was  further  provided 
therein  that  "  Said  party  of  the  second  part  (the  tenant)  its  success- 
ors or  assigns,  to  have  the  privilege  of  renewing  this  lease  from  year 
to  year,  upon  notice  to  that  "feflfect  in  writing,  given  on  or  before  the 
day  of  the  date  of  the  expiration  of  each  and  every  year,  by  written 
notice  addressed  to  the  party  of  the  first  part  (the  landlord)  at  her 
last  known  address."  The  tenant  occupied  continuously  until  May 
1,  1906.  On  January  22,  1906,  it  served  a  notice  in  writing  on  the 
owner  giving  notice  that  it  would  again  avail  itself  of  the  privilege  of 
renewal  contained  in  the  lease  of  tlie  property  for  the  ensuing  year, 
commencing  May  1,  1906,  and  that  it  intended  to  renew  said  lease 
from  said  May  1,  1906.  The  owner  refused  to  assent  to  a  renewal ; 
the  tenant  elected  to  stand  on  its  rights  under  the  lease  and  the 
notice;  it  remained  in  possession  after  the  1st  of  May,  1906,  and 
this  proceeding  was  brought.  By  stipulation,  the  only  question  pre- 
sented for  the  determination  of  the  Municipal  Court  was  whether, 
under  the  lease  and  the  notice,  the  tenant  had  the  right  to  remain 
in  possession  for  the  year  commencing  May  1,  1906 ;  and  that  is  the 
sole  question  presented  for  our  consideration. 

I  think  that  after  the  expiration  of  the  first  year  the  tenancy  was 
at  most  one  from  yesLV  to  year.  The  doctrine  of  Western  Trans- 
portation Co.  V.  Lansing  (49  N.  Y.  499)  is  applicable  here.  In 
that  case  the  owner  and  the  tenant  had  entered  into  a  lease  for 
the  term  of  fifteen  years,  and  it  was  therein  provided  that  the  tenant 
should  have  the  privilege  of  keeping  and  occupying  the  premises 
for  such  further  time  after  the  expiration  of  said  term  as  the  tenant 
might  choose  to  elect,  yielding  and  paying  therefor  the  same  rent 
and  all  taxes  as  during  the  fifteen-year  term.  At  the  expiration  of 
the  term  th6  lessee's  representatives  sought  to  renew  the  lease  for  a 
further  term  of  fifteen  years ;  tlie  owner  refused,  and  the  Court  of 
Appeals  held  that  because  of  the  privilege  given  to  the  lessee  to 
renew  for  such  term  as  he  saw  fit,  the  term  of  the  lease  was 
indefinite  after  the  expiration  of  the  fifteen  years,  and  thereafter  it 
created  at  most  a  tenancy  from  year  to  year.  So,  too,  it  was  held 
in  Jackson  v.  Bryan  (1  Johns.  322)  that  a  lease  for  so  long  as  the 
lessee  please  creates  a  tenancy  at  the  most  from  year  to  year,  so 
long  as  both  parties  please. 
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In  the  present  case  the  lease  was  to  extend,  after  the  JSrst  year, 
for  an  indefinite  time,  as  the  tenant  might  find  itself  pleased  to 
elect  at  some  time  in  the  future.  It  could  either  quit  at  the  end 
of  the  first  year,  or  stay  indefinitely  by  serving  its  notices  before 
each  first  of  May.  The  duration  of  the  term  was  to  be  solely  in 
the  discretion  of  the  tenant,  and  was  to  be  so  long  as  it  might 
please.  Under  the  cases,  therefore,  the  tenancy  was  not  mora  than 
one  from  year  to  year  after  May  1,  1904,  and  the  tenant  gained 
nothing  by  the  notice  it  served  on  January  22,,  1906. 

The  order  appealed  from  should  be  reversed  and  a  final  order  of 
removal  directed  to  be  entered,  with  costs,  and  with  costs  of  this 
appeal. 

Final  order  of  the  Municipal  Court  aflirmed,  with  costs. 


Fannie  P.  Stratton,  Appellant,  v.  Thb  Crrr  op  New  Tobk, 

Respondent. 

Second  Department,  March  22,  1907. 

Kunicipal  corporation  —  negligence  —  ii^ury  to  pedestrians  on  incline 
leading  to  crosswalk. 

It  is  for  the  jury  to  say  whether  a  municipality  is  liable  for  injuries  received  by 
a  fall  on  an  obstruction  in  a  city  street  built  to  enable  an  adjoining  owner  to 
draw  wagons  from  the  street,  which  consists  of  an  arched,  sloping  way,  six  or 
seven  feet  long,  eighteen  inches  wide  and  six  inches  high,  dropping  from  the 
curb  to  the  crosswalk,  which  has  been  maintained  for  five  years,  and  upon 
which  other  pedestrians  have  fallen. 

A  pedestrian  who  slips  upon  such  obstruction  in  the  daylight  is  not  guilty  of 
contributory  negligence  as  a  matter  of  law.  • 

(Per  Miller,  J.):  As  the  incline  was  intended  for  a  driveway  where  none 
existed  and  where  the  sidewalk  dropped  to  the  crosswalk,  it  was  for  the  jury 
to  say  whether  a  person  of  ordinary  prudence  would  have  anticipated  the 
accident  which  happened  to  the  plaintiff. 

Gatnor  and  Jenks,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Fannie  P.  Stratton,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflBce 
of  the  clerk  of  the  county  of  Kings  on  the  30th  day  of  April,  1906, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
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a  trial  at  the  Kings  County  Trial  Term,  and  also  from  an  order 
bearing  date  tlie  26th  day  of  April,  1906,  and  entered  in  said  clerk's 
oflSce,  denying  the  plaintiffs  motion  for  a  new  trial  made  upon  the 
minutes. 

Charles  P.  Cowlea  [Justus  A,  B.  Cowles  with  him  on  the  brief], 
for  the  appellant. 

James  D.  Bell  [  William  B.  JtHlison  with  him  on  the  brief],  for 
the  respondent. 

Rich,  J. : 

We  think  plaintiffs  complaint  was  improperly  dismissed.  She 
was  seriously  injured  by  a  fall  upon  an  obstruction  at  a  crossing  on 
the  corner  of  Flatbush  avenue  and  Dean  street,  in  the  borough  of 
Brooklyn.  It  appears  that  the  gutter  had  been  filled  with  concrete 
several  years  before  the  accident,  as  a  convenience  to  enable  an 
occupant  of  one  of  the  stores  fronting  upon  this  crossing  to  draw 
his  wagon  out  of  the  street.  The  curb,  at  this  point,  was  six 
V  inches  high  above  the  gutter ;  the  construction  extended  from  the 
top  of  the  curb,  arching  a  little  and  sloping  eighteen  inches  from 
the  curb  to  the  pavement  of  the  street ;  it  was  six  or  seven  feet 
long  and  had  remained  in  that  condition  until  the  day  of  the  acci- 
dent, except  that  its  surface  was  worn  smooth ;  the  accident  hap- 
pened on  a  bright,  clear  day,  and  plaintiff  might  have  seen  it  had 
she  looked ;  it  may  be  that  she  failed  to  exercise  care  and  that  she 
ought  to  have  avoided  this  place ;  her  evidence  tends  to  show  tliat 
as  she  placed  her  foot  upon  the  smooth  surface  of  this  construction 
it  slipped,  causing  her  fall  and  injury.  She  was  looking  ahead  into 
the  street  at  the  time,  but  we  cannot  say  upon  the  evidence  before 
us  as  matter  of  law  that  she  was  negligent  in  not  observing  the  con- 
dition. She  had  a  right  to  assume  that  the  crossing  was  in  a  reason- 
ably safe  condition,  and  the  question  as  to  her  negligence  was  in 
the  first  instance  for  the  jury,  providing  there  was  evidence  from 
which  a  finding  of  negligence  on  the  part  of  defendant  could  be 
based. 

Judge  Grat,  in  Turner  v.  City  of  Newburgh  (109  N.  Y.  301 
305\  says :  **  Municipal  governments  owe  to  the  public  the  specific, 
clear  and  legal  duty  of  putting  and  maintaining  the  public  highways 
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which  are  in  their  care,  or  under  their  management,  in  a  good,  safe 
and  secure  condition,  and  any  default  in  making  tliem  safe  and 
secure,  or  in  so  maintaining  them,  if  occurring  through  the  negli- 
gence of  the  officials,  upon  whom  a  duty  is  devolved  by  law,  will 
render  the  city  liable.  Where  the  unsafe  condition  occurs  through 
some  other  agency  or  instrumentality,  negligence  Is  not  imputable 
until  a  sufficient  time  has  elapsed  to  charge  the  city  officials  with 
notice."  This  obstruction  had  been  there  for  over  six  years ;  there 
is  no  evidence  that  it  was  placed  there  by  the  city ;  it  does  appear, 
however,  that  other  persons  had  fallen  there,  and  sufficient  time 
had  elapsed  to  charge  the  officials  of  the  city  with  notice  of  the  con- 
dition. As  to  whether  it  was  a  dangerous  obstruction,  and  whether 
the  defendant  was  negligent  in  permitting  it  to  remain  in  that  con- 
dition, were  questions  of  fact  that  ought,  in  the  view  we  take  of 
the  other  question  in  the  case,  to  have  been  submitted  to  the  jury. 
The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Hooker,  J.,  concurred ;  Miller,  J.,  concurred  in  separate  opin- 
ion; Gaynor,  J.,  read  for  affirmance,  with  whom  Jbnks,  J., 
concurred. 

Miller,  J.  (concurring) : 

I  concur  in  the  opinion  of  ray  brother  Rich.  The  incline  was 
intended  for  a  driveway  where  none  existed.  It  was  at  the  inter- 
section of  two  streets,  where  the  sidewalk  dropped  to  the  crosswalk. 
It  was  unusual,  and  there  was  nothing  to  warn  pedestrians  to  look 
out  for  it.  The  plaintiff  expected  a  perpendicular  drop,  as  any  one 
would ;  instead,  her  foot  came  in  contact  with  the  smooth,  slippery, 
oval  surface  of  the  concrete  and  she  fell.  Of  course,  if  she  had 
been  going  in  the  other  direction  it  would  not  have  done  any  harm, 
but  in  the  direction  she  was  going  she  was  not  likely  to  see  it,  even 
had  she  been  using  unusual  care.  I  fully  agree  with  my  brother 
Gaynor  on  the  proposition  that  the  same  rule  must  be  applied  to  the 
defendant  as  to  the  ordinary  affairs  of  men,  and  that  of  necessity 
there  will  be  slight  defects  and  irregularities  in  streets  and  side- 
walks which  it  is  not  required  to  remove,  but  this  rule  does  not 
permit  the  defendant  to  set  traps  for  pedestrians,  and  I  think  that  at 
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least  it  was  for  the  jury  to  say  whether  a  man  of  ordinary  prudenoe 
wonld  have  anticipated  what  happened  to  the  plaintiff. 

Gaynor,  J.  (dissenting) : 

From  the  curb  there  was  a  concrete  incline,  six  feet  wide,  down 
to  the  cross-walk.  The  curb  was  six  inches  high,  and  the  concrete 
incline  extended  oat  on  the  cross-walk  eighteen  inches,  measured  at 
its  base.  This  was  no  obstruction,  but  a  gradual  and  easy  decline 
from  curb  to  cross-walk.  It  would  be  more  fit  to  call  it  a  conven- 
ience than  an  obstruction.  No  prudent  person  on  seeing  it  wonld 
consider  it  a  dangerous  obstruction,  and  that  is  the  test  of  liability. 
To  call  it  such  is  a  refinement  that  cannot  be  applied  to  the  ordinary 
affairs  of  men.  Moreover,  the  plaintiff  did  not  slip  on  it ;  she  says 
that  her  foot  or  ankle  turned  as  she  stepped  on  it ;  and  this  because 
of  the  slight  downward  slope  of  her  foot.  I  do  not  see  why  it  is 
reiterated  that  the  slope  was  for  a  driveway ;  there  is  no  such 
evidence.     8uch  declines  at  crossings  are  not  at  all  unusual. 

The  judgment  should  be  aflirmed. 

Jenks,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Maboa- 
BETHB  C.  Mabx,  as  Exocutrix,  etc.,  of  Fbbdebick  Mabx, 
Deceased. 

Maboarethe  0.  Mabx,  Individually  and  as  Executrix,  etc.,  of 
Fbederiok  Marx,  Deceased,  Appellant ;  Katherine  Maueb  and 
Others,  Kespondents. 

Second  Department,  March  22,  1907. 

Will  construed  —  direction  that  executrix  continue  partnership  business 
—proper  division  of  income  therefrom  —  estoppel  by  legatees  assent- 
ing to  division —when  executrix  should  not  be  charged  with  payment 
of  tax  recoverable  firom  government. 

A  testator  directed  his  executrix  to  continue  the  business  of  a  partnership  of 
which  the  testator  was  a  member,  and  '*  subject  to  the  provisions  relative  to  mj 
co-partnership  business  "  directed  the  executrix  to  sell  the  residue  of  the  estate 
on  such  terms  as  she  deemed  best  and  to  receive  the  proceeds  thereof  and  the 
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proceeds  and  income  from  the  partnership  business  which  he  bequeathed;  one- 
third  to  his  wife  absolutely,  one-third  in  trust,  net  income  to  the  wife  for  life 
with  remainder  over  to  other  relatives,  the  remaining  one-third  to  go  to  the 
testator's  relatives.  There  being  no  residuum  of  the  estate  above  the  copart- 
nership business,  the  executrix  divided  the  income  and  receipts  from  the 
partnership  under  the  terms  of  the  will  aforesaid. 

On  the  issue  as  to  whether  the  income  from  the  partnership  should  be  treated  as 
part  of  the  principal  fund  of  the  estate  and  war  to  be  divided  in  the  same 
manner, 

Held,  that  such  construction  should  be  given; 

That  in  any  event  adult  legatees  who  had  consented  to  and  shared  in  such  division 
of  the  estate  for  five  years  were  estopped  from  asserting  a  different  basis  of 
division; 

That  although  the  executrix  had  paid  a  Federal  tax  not  properly  chargeable  to 
the  estate  and  which  was  recoverable  from  the  government,  she  should  not  be 
charged  personally  with  the  amount. 

HiLLBR  and  Jekks,  JJ.,  dissented  in  part,  with  opinion. 

Appeal  by  Margarethe  C.  Marx,  individually  and  as  executrix, 
etc.,  of  Frederick  Marx,  deceased,  from  a  decree  of  the  Surrogate's 
Court  of  the  county  of  Kings,  entered  in  said  Surrogate's  Court  on 
the  15th  day  of  February,  1906,  judicially  settling  her  accounts  as 
executrix,  etc.,  of  Frederick  Marx,  deceased. 

Louis  Marshall  [Albert  W.  Venmo  with  him  on  the  brief],  for 
the  appellant. 

Hdbert  D.  JSenfdict^  for  the  respondents. 

HOOKEB,  J. : 

Consideration  of  this  appeal  requires  the  construction  of  the  5th 
paragraph  of  the  will  of  the  deceased.  He  died  on  the  24th  day 
of  November,  1901,  after  having  been  a  member  of  the  firm  of 
Marx  &  Kawolle  for  upwards  of  thirty-one  years.  On  May  19, 1900, 
Marx  &  Ilawolle  entered  into  an  agreement  to  continue  their  copart- 
nership for  a  further  term  of  five  years,  and  by  that  agreement  an 
elaborate  scheme  was  provided  whereby  the  partnership  should  not 
cease  upon  the  death  of  either  or  both  partners  during  that  five- 
year  period,  but  should  be  continued  in  the  event  of  the  death  of 
one  partner  by  his  executors  or  personal  representatives,  and  might 
be  so  continued  in  the  case  of  the  death  of  both  partners,  in  the 
discreti6n  of  the  executors  of  both.  By  his  will,  the  executors  of 
Marx  were  given  full  power  to  continue  the  business,  and  were,  by 
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the  2d  paragraph  of  the  will,  specifically  directed  to  carry  out  the 
provisions  of  the  partnership  agreement,  so  far  as  the  same  might 
be  legally  done. 

After  making  certain  bequests  of  household  property  and  per- 
sonal belongings  in  the  4th  paragraph  of  his  will,  the  testator  pro- 
vided in  the  5tli  paragraph  thereof  as  follows :  "  Subject  to  the 
provisions  relative  to  my  copartnership  business  of  Marx  &  Rawolle, 
I  direct  my  executors  hereinabove  named,  or  such  of  them  as  shall 
qualify,  to  sell  all  tlie  rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal,  at  public  or  private  sale,  on  such  terms  as  they 
shall  deem  best,  and  I  hereby  give  them  full  power  to  grant  and 
convey  the  same  and  to  receive  the  proceeds  thereof  and  also  the 
proceeds  of  my  said  copartnership  business  when  wound  up  and 
the  net  income  thereof,  and  I  give  and  bequeath  the  same  as  fol- 
lows : "  (1)  to  his  wife,  the  appellant,  one-third  absolutely ;  (2)  to 
his  executors  in  trust,  one-third,  whose  net  income  dnriug  her  life 
should  be  paid  to  his  wife,  the  remainder  to  go  to  certain  of  the 
relatives  of  the  wife  and  the  testator,  and  (3)  the  remaining  one- 
third  to  go  to  certain  of  the  testator's  relatives.  There  was  no 
residuum  of  the  testator's  estate,  exce])t  the  copartnership  business 
of  Marx  &  Kawolle.  The  executors  kept  the  estate  invested  in 
that  copartnership  business  until  July  5,  1905,  when  it  was  sold, 
and  brought  $283,809.66.  From  the  time  of  the  testator's  death  to 
the  date  of  the  sale,  the  net  profit  of  the  investfnent  of  the  testa- 
tor in  the  copartnership  business  amounted  to  $125,639.39.  This 
latter  amount  the  executrix  received  from  the  firm  in  installments 
from  time  to  time,  and  as  she  received  these  moneys  they  were  dis- 
tributed among  the  various  beneficiaries  named  in  the  will  and  its 
codicil,  in  accordance  with  what  she  supposed  to  be  their  provisions ; 
that  is,  of  this  net  income  she  took  for  herself  one-third  absolutely ; 
she  took  a  second  third  as  the  life  interest  in  a  third  of  the  testa- 
tor's residuary  estate,  and  the  balance  she  divided  among  those  of 
the  testator's  relatives  who  were  mentioned  in  subdivision  (o)  of  tlie 
5th  paragraph  of  the  will  and  the  codicil  thereto. 

The  respondents  maintain  that  because  she  has  divided  the  income 
of  the  business  in  thirds,  and  distributed  it  as  though  it  were  income 
of  tlie  principal  of  the  estate,  the  executrix  has  erred  in  her  con- 
struction of  the  will.     The  provisions  of  the  6th  paragraph  are 
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not  ambiguous  and  do  not  lack  in  clearness.  The  language  is  so 
plain  that  recourse  should  not  be  had  to  circumstances  or  collateral 
matters  to  determine  the  purpose  of  the  testator.  His  intention  is 
clearly  defined  in  that  paragraph.  Divested  of  the  plirases  and 
clauses  unnecessary  to  be  read  in  construing  the  subject-matter,  it 
provides  a  direction  to  his  executors  to  sell  his  residuary  estate, 
subject  to  the  provision  in  carrying  on  the  partnership  business, 
and  they  are  given  power  to  grant  and  convey  the  same  and  to 
receive  the  proceeds  thereof,  and  to  receive  the  proceeds  of  the 
partnership  business  when  wound  up,  cmd  the  net  income  thereof; 
that  is,  they  are  given  power  to  receive  the  proceeds  of  the  net 
income  of  the  partnership  business ;  and  he  gives  and  bequeaths  as 
thereinafter  provided,  the  eame^  that  is,  of  course,  the  proceeds  of 
the  residuum,  the  proceeds  of  the  copartnership  business  and  the 
net  income.  This  last  item  he  directed  should  be  distributed  in  the 
manner  thereafter  provided,  which  was  the  same  method  provided 
to  govern  the  distribution  of  the  proceeds  of  the  partnership.  It 
seems  clear,  therefore,  that  the  net  income  from  the  partnership 
business  was  to  be  treated  as  part  of  the  principal  fund  of  the  dece- 
dent's estate,  and  it  was  to  be  divided  along  with  and  in  the  same 
manner  as  the  residuum  and  the  proceeds  of  the  partnership  busi- 
ness. This  construction  would  give  to  the  widow  (1)  an  absolute 
third  in  all-  three  funds,  and  (2)  the  income  during  her  life  of  the 
residuum,  the  proceeds  of  the  estate  when  wound  up  and  the  net 
income  thereof,  that  is,  she  is  entitled  to  the  income  of  a  third  of 
the  net  income  of  the  copartnership  business. 

Such  is,  in  our  opinion,  the  true  construction  of  the  will,  for  the 
meaning  of  the  5th  paragraph  is  plain  and  unambiguous,  and  tlie 
infants  should  receive  that  portion  of  the  estate  to  which  they  are 
entitled  under  this  construction.  The  legatees  who  were  infants  at 
the  time  of  the  testator's  death  and  who  have  attained  their  majority 
since  then,  may  or  may  not  have  ratified  a  practical  construction 
theretotore  piaced  upon  the  will  contrary  to  the  view  we  adopt  of 
the  testator's  intent ;  as  to  that  the  record  is  silent.  But  as  to  the 
adults  they  seem  now  to  have  been  estopped  from  asserting  that  the 
construction  placed  for  the  past  five  years  upon  this  will  by  the 
fexecutrix  and  by  themselves  is  the  true  one.  So  far  as  the  record 
shows  a  substantial  portion  of  the  estate  has  been  actually  distrib- 
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nted  and  received  by  most,  if  not  all,  of  the  adult  legatees  prior  to 
the  tiling  of  the  final  account  and  in  conformity  with  the  constme- 
tion  given  to  the  will  by  the  executors.  They  are,  therefore, 
estopped  from  asserting  a  different  basis  of  distribution.  {Chipnum 
V.  Montgomery,  63  N.  Y.  221,  234,  235.) 

The  executrix  has  paid  a  tax  of  $633.54  to  the  Federal  govern- 
ment, which  it  now  seems  was  not  a  proper  charge  against  the  estate 
It  seems  to  be  admitted  by  counsel  for  both  sides  of  this  contro- 
versy that  the  sum  paid  may  be  recovered  back  under  the  law  as 
interpreted  in  TUghman  v.  Eidman  (131  Fed.  Kep.  651).  While 
we  might  consider  the  direction  of  the  learned  surrogate  that  this 
amount  be  surcharged  equivalent  to  a  direction  that  the  executrix 
should  seek  to  recover  this  amount  .back  and  that  such  course  shonld 
be  pursued,  we  are  of  opinion  that  the  surrogate  erred  in  charging 
this  amount  personally  against  the  executrix. 

The  decree  of  the  surrogate  should,  therefore,  be  reversed  and 
the  proceeding  remanded  to  the  Surrogate's  Court  for  further  con- 
sideration in  accordance  with  the  views  here  expressed,  with  one 
bill  of  costs  payable  out  of  the  estate  to  the  appellant  and  one  bill 
to  the  respondents. 

HiRsoHBERo,  P.  J.,  and  Rich,  J.,  concurred ;  IVfTT.T.Kit,  J.,  read 
for  modification,  with  whom  Jenks,  J.,  concurred. 

Miller,  J.  (dissenting) : 

I  agree  with  tlie  conclusion  that  the  surrogate  erred  in  surchai^- 
ing  the  account  of  the  executrix  with  the  amount  of  the  Federal 
inheritance  tax  paid  by  her,  but  cannot  assent  to  the  proposition 
that  the  5th  clause  of  the  will  is  too  plain  to  admit  of  constmction ; 
disconnected  from  its  context  and  literally  construed  with  reference 
solely  to  its  grammatical  construction,  it  doubtless  warrants  the 
interpretation  about  to  be  adopted  by  tliis  court;  but  I  think  the 
entire  will,  illumined  by  such  circumstances  as  we  have  a  right  to 
consider,  reveals  the  testator's  purpose  so  clearly  that  it  is  our  duty 
to  give  it  effect  in  spite  of  inapt  or  inaccurate  modes  of  expression. 
{Phillips  V.  Davies,  92  N.  T.  199.) 

The  residuary  estate,  the  subject  of  this  controversy,  consisted  of 
the  testator's  interest  in  the  assets  of  the  firm  composed  of  himself 
and  Frederick  Rawolle ;  shortly  before  making  his  will  the  testa- 
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tor  and  his  said  partner  entered  into  new  articles  renewing  the  part- 
nership for  the  definite  term  of  five  years  from  January  1,  1900, 
and  by  a  supplemental  agreement  indorsed  thereon,  which  we  held 
applied  to  the  entire  articles  {Matter  of  Marx^  106  Appi  Div.  212), 
the  term  was  extended  so  as  to  expire  January  1,  1906.  It  is  plain 
that  the  primary  purpose  of  said  new  articles  was  to  provide  for 
the  continuance  of  the  business  in  case  of  tlie  death  of  one  or 
both  of  the  partners,  for  said  articles  contained  explicit  provisions 
to  that  end ;  and  the  apprehension  of  each  was  justified  by  the 
event,  for  the  testator  died  November  24,  1901,  and  his  said  part- 
ner May  18, 1903.  Said  articles  explicitly  referred  to  the  interest 
of  each  partner  as  capital  invested  hy  him^  and  provided  that  the 
capital  should  be  kept  unimpaired  and  that  the  profits  or  losses 
should  be  ascertained  and  divided  on  January  first  of  each  year 
in  the  manner  stated.  The  testator  was  childless,  and  it  is  plain 
that  the  first  object  of  his  solicitude  was  his  aged  wife.  We  come 
now  to  the  provisions  of  the  will. 

In  the  1st  clause  the  testator  authorized  his  executors  to  make 
investinents  and  reinvestments^  ^Mncluding  the  right  to  purchase 
and  continue  the  business  "  theretofore  conducted  by  him  with  said 
Bawolle ;  in  the  2d  clause  he  directed  them  to  carry  out  said  part- 
nership agreement.  The  3d  and  4th  clauses  are  not  now  material. 
In  the  6th  he  disposed  of  his  residuary  estate.  Omitting,  for  the 
present,  consideration  of  the  language  requiring  construction,  the 
property  which  he  had  in  mind  was  disposed  of  by  four  subdivi- 
sions, L,  M,  N  and  O,  respectively,  as  follows :  (L)  One-third  to  his 
wife  absolutely,  (M)  one-sixth  to  his  executors  in  trust  to  pay  the 
income  to  his  wife  during  her  life,  remainder  to  her  sisters  and  a 
brother,  (N)  one-sixth  to  his  executors  in  trust  to  pay  tlie  income  to 
his  wife  during  her  life,  remainder  to  his  own  sisters  and  a  brother, 
(O)  the  remaining  third  to  his  said  sisters  and  brother.  Said  brother 
having  died  leaving  a  son,  who  had  a  son  and  six  daughters,  said 
testator  added  a  codicil  to  his  will,  in  which  he  stated  it  to  be  his 
^' particular  desire "  to  provide  for  the  support,  maintenance  and 
education  of  his  said  grandnieces,  and  provided,  among  other  things, 
that  one-half  of  that  portion  of  his  estate  which  otherwise  would 
have  been  paid  to  his  said  nephew  should  be  invested  and  the 
income  paid  to  said  grandnieces  until  each  attained  the  age  of 
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twenty-one.  It  cannot  be  doubted  that  the  testator  intended  that 
his  aged  wife  and  the  grandnieces,  for  whose  education  he  was 
solicitous,  slionid  have  the  immediate  enjoyment  of  the  provision  for 
their  benefit ;  lie  certainly  did  not  intend  to  postpone  such  enjoy- 
ment until  death  had  intervened  in  the  one  case,  or  the  time  for 
education  had  passed  in  the  other,  nor  is  it  easy  to  snppose  that  in 
giving  his  wife  the  net  income  of  a  third  he  really  intended  to  limit 
her  to  income  on  the  net  income  of  a  third.  I  quote  the  language 
which  is  claimed  to  require  that  resnlt : 

"  Fifth,  Subject  to  the  provisions  relative  to  my  copartnership 
business  of  Marx  &  Rawolle,  I  direct  my  executors  hereinabove 
named,  or  such  of  them  as  shall  qualify,  to  sell  all  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  personal,  at  public  or  pri- 
vate sale,  on  such  terms  as  they  sliall  deem  best,  and  I  hereby  give 
them  full  power  to  grant  and  convey  the  same  and  to  receive  the 
proceeds  thereof  and  also  the  proceeds  of  my  said  copartnership 
business  when  wound  up  and  the  net  income  thereof,  and  I  give  and 
bequeath  the  same  as  follows,"  etc. 

It  must  not  be  overlooked  that  the  residuary  estate  and  the  inter- 
est in  the  copartnership  business  were  identical,  that  as  evidenced 
both  by  the  will  and  the  partnership  articles  the  testator  consid- 
ered said  interest  as  an  investment,,  which  he  directed  his  executors 
to  continue,  and  he  was  not  amiss  in  treating  the  continuance  of  the 
partnership  business  by  the  executors  as  an  investment  by  them  of 
his  residuary  estate,  for  so  the  courts  have  treated  similar  directions. 
{Matter  of  McCollum^  80  App.  Div.  362 ;  Johnson  v.  Lawrence^ 
95  N.  Y.  154 ;  BeU  v.  Hepworth,  134  id.  442, 448 ;  Columbia  Watch 
Co.  V.  Hodenpyl,  135  id.  430, 434 ;  ^erry  v.  Laible,  31  N.  J.  Eq.  566, 
579.)  The  will  speaks  from  the  death  of  the  testator,  and  I  think 
it  plain  from  what  has  already  been  said  that  the  testator  intended 
to  give  his  wife  one-third  of  his  residuary  estate  absolutely,  and  the 
use  of  another  third,  and  that  his  purpose  was  not  frustrated  by  the 
direction  for  the  continuance  of  said  business.  The  respondents  do 
not  argue  that  the  income  from  said  business  was  not  to  be  with- 
drawn until  the  business  was  wound  up ;  they  concede  that  it  was  to 
be  received  annually  as  the  partnership  articles  provided,  but  insist 
that  when  receive^!  said  income  was  to  be  treated  not  as  income,  but 
as  additions  to  the  corpus  of  the  estate,  to  be  distributed  and 
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invested  accordingly ;  if  they  are  right  in  this  contention  it  cannot 
be  doubted  that  the  will  provided  for  an  unlawful  accumulation 
of  the  income,  of  which  the  widow  had  the  life  use.  {Thorn  v. 
ds  Breteuil^  86  App.  Div.  405 ;  179  N.  Y.  64.)  The  only  warrant 
for  their  contention  is  the  assumption  that  the  words  "  copartnership 
business  ^'  and  ^^  net  income  thereof  "  are  the  antecedents  of  the  pro- 
noun "same"  following.  1  think  said  pronoun  has  the  same  ante- 
cedent as  the  preceding  "  same,"  to  "wit,  "  all  the  rest,  residue  and 
remainder  of'  my  estate ; "  that  is  what  the  testator  clearly  had  in 
mind  in  making  the  provisions  L,  M,  N  and  O,  and  the  fact  that  the 
draughtsman  made  a  bungling  sentence  by  putting  too  many  paren- 
thetical expressions  between  the  pronoun  and  its  antecedent  should 
not  ^tand  in  the  way  of  a  clearly-expressed  intention.  The  books 
are  full  of  cases,  which  I  need  not  cite,  in  which  the  courts  have 
gleaned  the  intention  of  the  testator  from  less  apt  language  than 
that  now  being  considered ;  but  if  sense  is  to  yield  to  strict  gram- 
matical construction,  and  if  the  word  "  same "  does  refer  to  the 
"proceeds  of  my  said  copartnership  business  *  *,  *  and  the 
net  income  thereof,"  then  I  think  the  expression  is  to  be  read  dis- 
tribntively  as  the  learned  counsel  for  the  appellant  contends,  and 
tliat  the  testator  meant  to  dispose  of  said  "  proceeds  "  as  principal 
and  the  "  net  income  thereof"  as  income  in  the  manner  in  which 
he  subsequently  directs  the  disposition  of  principal  and  income^ 
income  not  to  be  invested  but  to  be  paid  out  as  "  income."  In  any 
view,.the  construction  adopted  by  the  executrix  and  long  acquiesced 
in  by  the  interested  parties  was  correct. 

JsNKs,  J.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Kings  county  reversed  and 
proceedings  remitted  for  further  consideration  in  accordance  with 
opinion  of  Hooker,  J.,  with  one  bill  of  costs  to  the  appellant  and 
one  bill  of  costs  to  the  respondents,  payable  from  the  fund. 

Afp.  Dnr.— Vol.  CXVn.        57 
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Arthub  0.  Bkady,  Respondent,  v.  James  Hoqan  and  Antonio  Di 
Genno,  Appellants. 

Second  Department,  March  1, 1907. 

Practice  —  change  of  venue  granted. 

In  an  action  for  breach  of  contracts  made  and  to  be  performed  in  the  city  of  New 
York  by  parties  engaged  in  business  there^  an  assignee  of  one  party  who  resides 
in  Rockland  county,  but  who  is  engaged  in  business  in  New  York,  and  who  is 
in  the  employ  of  his  assignor,  is  not  entitled  to  retain  the  venue  in  Rockland 
county.  This,  not  on  the  ground  of  convenience  of  witnesses,  but  because  the 
cause  of  action  arose  in  New  York  county. 

Appeal  by  the  defendants,  James  Hogan  and  another,  from  an 
order  of  the  Supreme  Court,  made  at  the  Westchester  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Bockland  on 
the  29th  day  of  October,  1906. 

Samuel  J.  Rawaky  for  the  appellants. 

M,  B.  PattevBonj  for  the  respondent. 

Jbnks,  J. : 

This  is  an  appeal  by  the  defendants  from  an  order,  denying  their 
motion  to  change  the  place  of  trial  from  Rockland  county  to  New 
York  county.  If  the  motion  rested  solely  upon  the  convenience  of 
the  witnesses,  we  would  not  disturb  the  decision  of  the  Special 
Terra.  But  the  record  presents  other  facts  which  convince  us  that 
the  motion  should  be  granted.  The  action  is  for  breach  of  two  con- 
tracts made  in  the  city  of  New  York,  to  be  performed  there.  Those 
who  made  the  contracts  are  engaged  in  business  in  the  city  of  New 
York.  It  does  not  appear  where  they  reside.  This  plaintiff,  the 
assignee  of  the  claim,  although  a  bona  fde  resident  of  Rockland 
county,  is  engaged  in  business  in  the  city  of  New  York,  and  is  in 
the  employ  of  his  said  assignors.  The  defendants  and  all  their  wit- 
nesses are  residents  of  the  said  city  of  New  York.  The  plaintiff 
only  shows,  in  addition  to  his  residence  in  Rockland  county^  that 
he  proposes  to  call  as  a  witness  himself,  another  who  resides  in 
Orange,  N.  J:,  and  three  others  whom  he  does  not  name,  and  whose 
residence  he  does  not  specify,  but  for  whom  he  says  it  will  be  more 
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convenient  if  they  attend  in  Rockland,  although  he  gives  no  reasons 
for  the  statement,  save  that  they  might  be  required  to  attend  in 
New  York  for  successive  days  until  tiie  case  is  reached,  while  the 
case  can  be  stipulated  for  a  day  certain  in  Kocklapid.  In  Navratil 
V.  Bohm  (26  App.  Div.  460)  the  motion  to  change  the  place  of  trial 
from  Queens  to  New  York  county  was  made  under  section  987  of 
the  Code  of  Civil  Procedure,  and  we  held  that  tlie  court,  regarding 
the  ends  of  justice,  properly  granted  it,  not  upon  the  ground  of  the 
convenience  of  witnesses,  but  because  it  appeared  that  the  cause  of 
action  arose  in  the  latter  county ;  that  the  defendant  had  resided 
there  for  many  years  and  the  plaintiffs  also  resided  there.  The  sole 
difference  between  the  features  which  we  thought  were  controlling 
in  that  case  and  the  similar  features  of  the  case  at  bar  is  that  resi- 
dents of  New  York  county  have  assigned  their  claims  to  a  resident 
of  Rockland  county,  who,  however,  is  engaged  in  business  in  the 
city  of  New  York  and  in  the  employ  of  his  assignors. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  granted,  with  ten  dollars  costs. 

HiBsoHBEBo,  P.  J.,  HooKEK,  Gaynob  and  Rich,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
xnotion  granted,  with  ten  dollars  costs. 
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William  J.  Brown,  Reapondent,  v.  The  Citt  op  New  York,  Appellant. 

Municipal  eorporcUion  —  liability  far  injury  to  pedatrian  from  faUing  over  a 
loo96  flagging  lying  upon  a  sidowalk  which  was  being  repaired — contributory 
negligence. 

Appeal  from  a  Judgment  entered  upon  the  verdict  of  a  Jury  and  from  an  order 
denying  a  motion  for  a  new  trial. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  (Ingraham  and 
McLaughliD,  JJ.,  dissenting.  Dissenting  opinion  by  Ingraham,  J.)  Order 
filed. 

Ingraham,  J.  (dissenting) :  This  action  was  to  recover  for  personal  injuries 
sustained  by  the  plaintiff  by  tripping  on  a  flagstone  on  the  sidewalk  on  Second 
avenue,  between  Thirty-third  and  Thirty-fourth  streets,  in  the  city  of  New 
York.  The  plaintiff  testified  that  he  was  injured  on  the  24th  day  of  October 
1902,  at  about  half -past  six  o'clock  in  the  morning,  in  front  of  No.  611  Second 
avenue,  between  Thirty -third  and  Thirty-fourth  streets,  in  the  city  of  New  York; 
that  at  the  time  he  was  walking  north  on  Second  avenue,  going  to  work;  that 
there  were  several  persons  walking  on  the  avenue,  and  in  order  to  pass  them  he 
turned  to  the  right,  tripped  and  fell  over  a  stone  on  the  sidewalk;  that  the  side- 
walk at  this  point  was  flagged,  but  the  stone  on  which  he  tripped  was  lying  on 
the  flagging,  was  about  two  feet  wide,  two  and  one-half  feet  long  and  three 
inches  thick,  and  was  a  foot  or  more  from  the  curbstone;  that  he  broke  his  leg 
four  or  five  inches  from  the  ankle;  that  he  did  not  see  the  stone  before  he  stum- 
bled over  it;  that  he  was  hurrying  to  get  to  work  by  seven  o'clock.  There  was 
also  proof  that  this  stone  had  been  in  tliis  location  for  over  two  weeks.  On 
behalf  of  the  defendant  it  was  proved  that  the  sidewalk  in  front  of  Nos.  609,  611 
and  618  Second  avenue  needed  repairs;  that  prior  to  October  24,  1902,  a 
firm  of  contractors  was  employed  by  the  owners  of  the  abutting  property  to 
make  the  necessaiy  repairs;  that  a  contract  was  made  about  November  fourth, 
and  the  repairs  were  finished  about  the  fifteenth  of  November;  that  these 
contractors  were  working  in  this  immediate  vicinity  during  the  whole  of 
the  month  of  October.  The  contractors  testified  that  before  they  ripped  up 
the  sidewalk  two  flags  were  crooked,  but  the  rest  of  the  sidewalk  was  in 
fair  condition;  that  the  new  sidewalk  was  made  of  asphalt  and. the  old  stones 
were  removed.  Two  of  the  police  officers  on  the  beat  testified  that  several 
Stones  were  broken,  so  that  there  was  a  slight  depression,  but  there  was  not 
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a  loose  flagstone  on  the  sidewalk  and  this  was  corroborated  by  other  witnewea 
for  the  defendant.    After  the  testimony  was  all  in  the  defendant  moved  to 
dismiss  the  complaint  upon  the  ground  that  the  evidence  would  not  Justify  a 
finding  that  the  plaintiff  was  free  from  contributory  negligence  or  that  the 
defendant  was  negligent.    This  motion  was  denied  and  the  defendant  excepted. 
Thereupon  the  court  submitted  the  question  to  the  Jury  who  found  a  verdict  fot 
the  plaintiff  for  $2,000,  and  from  the  Judgment  entered  thereon  this  appeal  la 
taken.    I  have  considerable  doubt  as  to  whether  the  evidence  Justified  the  find- 
ing that  the  defendant  was  negligent.    The  sidewalk  having  become  oat  of 
repair  the  owner  of  the  property  had  determined  to  replace  the  flagging  with 
asphalt  pavement.     A  firm  of  contractors  had  been  employed  to  do  the  work, 
had  taken  the  measurements,  and  shortly  after  the  accident  made  a  contract  to  do 
the  work.     As  the  work  of  ripping  up  the  old  pavement  did  not  commence  nntll 
after  the  accident,  a  flagstone  on  the  pavement  could  not  have  come  from  the 
existing  pavement  and  the  new  pavement  was  not  to  be  of  flagstones,  but  an 
asphalt  pavement.    At  the  time  of  the  accident  it  appeared  that  workmen  were 
engaged  in  repairing  the  building  in  front  of  which  the  plaintiff  fell.     It  was 
primarily  the  duty  of  the  owner  of  the  adjoining  property  to  keep  in  repair  the 
sidewalk  in  front  of  the  premises,  and  I  think  in  considering  the  duty  imposed 
upon  the  defendant  there  is  distinction  between  the  roadway  and  the  part  of  the 
street  maintained  by  the  city  and  the  sidewalks  that  it  is  primarily  the  duty  of 
the  owners  of  the  abutting  property  to  keep  in  repair.    Of  course,  the  city  is 
bound  to  see  to  it  that  the  sidewalks,  as  well  as  the  streets,  are  reasonably  safe 
for  the  public,  but  it  is  manifestly  impossible  for  a  municipality  to  prevent  any 
obstruction  from  being  placed  upon  a  sidewalk  while  an  adjoining  building  is  in 
course  of  repair.    Whatever  the  obstruction  was  that  caused  the  plaintiff  to  fall 
it  would  seem  a  reasonable  conclusion  that  this  condition  was  caused  by  the 
repairs  being  made  to  the  building,  and  I  do  not  think  that  it  can  be  said  that 
the  city  is  negligent  because  the  owners  of  the  building  obstruct  the  sidewalk 
while  making  repairs  to  an  abutting  building  and  the  sidewalk.     The  primary 
duty  of  the  city  in  regard  to  the  streets  and  their  general  condition  is  to  make 
the  necessary  repairs  so  as  to  keep  the  streets  in  a  safe  condition,  and  for  a  neg- 
lect of  that  duty  the  municipality  is  liable.     When  the  owners  of  the  property 
undertake  to  repair  their  premises  and  the  sidewalk  in.  front  thereof  the  duty  of 
the  city  during  such  temporary  repairs  is  somewhat  different  in  relation  to  the  side- 
walk and  the  roadway,  the  obligation  of  the  city  merely  being  to  use  reasonable 
care  under  the  conditions  as  they  from  time  to  time  exist.    I  do  not  think  that  the 
mere  fact  that  tlie  sidewalk  is  more  or  less  obstructed  for  a  period  of  two  weeks 
while  the  work  upon  the  adjoining  premises  was  going  on,  imposes  upon  the  dty 
a  liability  for  in  j  ury  caused  by  such  obstruction.     However,  as  the  defendant  does 
not  take  the  point  that  there  was  no  evidence  of  contributory  negligence  and  as  I 
think  that  the  evidence  as  it  stands  does  not  justify  a  finding  that  the  plaintiff  was 
free  from  contributory  negligence,  it  is  not  necessary  to  determine  the  question. 
According  to  the  plaintiff's  testimony,  he  was  walking  along  this  sidewalk  in  a 
hurry  to  get  to  his  work.    He  was  familiar  with  this  locality,  passing  it  almost 
every  morning.    As  he  came  in  front  of  this  building  he  saw  persons  approach- 
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ing  and  turned  to  the  right,  stubbed  his  toe  upon  a  stone  and  fell.  This  stone 
was  about  a  foot  and  a  half  from  the  curb.  It  was  bright  daylight,  nothing  to 
prevent  his  seeing  the  stone,  and  if  he  had  looked  where  he  was  going  when  he 
turned  towards  the  curb,  he  must  have  seen  it.  He  does  not  testify  whether 
or  not  he  looked  to  see  where  he  was  going,  or  If  there  was  any  obstruction  on 
the  sidewalk,  but  he  says  he  did  not  see  the  stone,  and  the  inference  must  be  that 
is  he  did  not  see  it,  he  did  not  look.  There  was  no  evidence  that  there  was  a 
crowd  upon  the  sidewalk,  or  that  anything  distracted  his  attention,  or  prevented 
him  from  seeing  the  obstruction,  whatever  it  was,  and  under  such  circumstances 
the  case  seems  to  be  controlled  by  the  case  of  WuUen  v.  Oiiizentf  Gas  Light  Co, 
(151  N.  Y.  70).  In  that  case  the  plaintiff,  while  walking  along  the  street,  tripped 
on  a  flagstone  and  sustained  in  J  uries  for  which  she  sought  to  recover.  It  appeared 
that  the  defendant  was  engaged  in  laying  a  gas  pipe  across  the  sidewalk  in  Court 
street  in  the  city  of  Brooklyn,  connecting  its  gas  main  in  that  street  with  the 
premises  on  the  corner;  that  it  had  obtained  the  consent  of  the  city  authorities  to 
remove  the  flagstones  of  the  sidewalk,  and  it  caused  a  flagstone  next  to  the 
building  to  be  removed  and  placed  upon  an  adjoining  flagstone  upon  the  walk; 
that  the  space  between  the  two  openings  was  about  flve  feet;  that  while  the  walk 
was  in  this  condition  the  plaintiff  fell  upon  it,  sustaining  the  injuries  to  recover 
for  which  the  action  was  brought.  The  accident  happened  about  a  quarter 
before  eleven  o'clock  in  the  forenoon.  The  plaintiff  testified  that  her  eyesight 
was  very  good  and  that  she  did  not  notice  the  flagstone  or  the  excavation  beside 
it  as  she  went  near  the  place  where  she  fell;  that  she  was  looking  along  the 
street  as  she  walked.  In  holding  that  the  plaintiff  was  guilty  of  contributory 
negligence,  the  court  said:  "  It  is  the  well-settled  law  of  this  State  that,  in  actions 
of  this  character,  the  absence  of  negligence  on  the  part  of  the  plaintiff  contribi^t- 
ing  to  the  injury  must  be  afilrmatively' shown  by  the  plaintiff,  and  that  no  pre- 
sumption of  freedom  from  such  negligence  arises  from  the  mere  happening  of  an 
injury.  *  *  *  If  this  law  is  to  be  recognized  and  followed  we  are  unable  to 
see  how  this  judgment  can  be  sustained;  for  to  hold  otherwise  would  practically 
overrule  and  annul  the  rule  of  contributory  negligence.  As  we  have  seen,  it  was 
a  bright  day  and  about  eleven  o'clock  in  the  forenoon.  The  obstacle  over  which 
the  plaintiff  fell  was  a  large  flagstone  over  four  feet  in  length  and  three  in 
breadth.  There  was  nothing  to  obscure  her  vision;  her  eyesight  was  good 
and  she  could  see  as  she  was  walking  along  the  walk.  It  is  not  pre- 
tended that  anything  occurred  that  momentarily  obstructed  her  vision  and 
it  is  difficult  to  conceive  how  she  could  have  avoided  seeing  the  obstacle 
unless  she  was  heedlessly  proceeding  in  utter  disregard  of  the  precautions 
usually  taken  by  careful  and  prudent  people.  *  *  *  *The  presumption 
which  a  wayfarer  may  indulge,  that  the  streets  of  a  city  are  safe  and  which  excuses 
him  from  maintaining  a  vigilant  outlook  for  dangers  and  defects,  has  no  applica- 
tion where  the  danger  is  known  and  obvious.' "  I  do  not  find  that  this  case  has 
been  questioned,  or  in  any  way  overruled.  The  same  principle  was  applied  in 
Strult  V.  Brooklyn  &  R,  B.  R,  R.  Co.  (18  App.  Div.  134)  and  in  Dubois  v.  City  of 
Kingston  (102  K.  T.  219),  where  the  court  says:  '*It  may  also  be  remarked  that 
the  evidence  of  the  plaintiff  tended  strictly  to  show  that  he  was  chargeable  with 
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negligence  which  contributed  to  the  injury.  There  was  abundantxoom  far  him 
to  pass  by  the  stepping  stone  without  running  against  it  A  very  small  portion 
of  the  end  of  the  stone  upon  which  he  fell  obstructed  the  sidewalk,  and  being 
well  acquainted  with  the  locality,  had  he  been  careful  In  exercising  his  fiaciilties 
he  could  have  avoided  the  accident.  In  not  doing  so  he  was  clearly  negligent." 
It  is  not  claimed  here  that  any  other  person  in  the  street  obstructed  the  plaintilTs 
view.  His  testimony  is  that  jseeing  persons  approaching  he  turned  to  the  right, 
towards  the  curb,  and  thus  brought  himself  in  proximity  with  this  alleged 
obstruction,  which  was  a  foot  or  a  foot  and  a  half  from  the  curb.  I  can  see  do 
distinction  between  this  case  and  the  WhaUn  case,  which  seems  to  impose  upon 
a  person  some  care  when  walking  along  a  sidewalk  to  look  out  for  obstructions; 
and  in  the  absence  of  some  evidence  to  show  that  an  e£Fort,  at  least,  was  made  to 
see  the  obstruction,  and  when,  if  such  effort  had  been  made,  the  obetraction 
would  have  been  apparent  and  could  have  been  avoided,  a  verdict  that  a  penon 
injured  was  free  from  contributory  negligence  cannot  be  sustained.  It  follows 
that  the  judgment  and  order  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event  McLaughlin,  J., 
concurred. 


William  A.  Boutwell,  Appellant,  v.  The  Qlobe  ajtd  Rutgehs  Fibb  Ihbur- 
AKOE  Company  of  the  Citt  of  New  Tobk,  Respondent 

Insurance  wTienfacU  show  intention  to  cancel  fire  insurance  pdUey  —  efectefnfwd 
of  company  to  '*mark  off"  policy  at  request  of  agent  —  "mark  off **  defined  — 
ratification  of  acts  of  agent. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court,  entered  upon 
the  decision  of  a  referee,  dismissing  the  complaint 

Judgment  affirmed,  with  costs.  No  opinion.  (Dissenting  opinion  by  Laugh- 
lin.  J.)    Order  filed. 

Laughlin,  J.  (dissenting) :  This  is  an  action  on  an  assigned  claim  for  fire 
insurance.  The  assignor  of  the  assignor  of  the  plaintiff,  one  Moore,  owned  the 
steam  dredge  Mobile,  which  was  in  Savannah  harbor.  He  also  owned  various 
other  steam  dredges.  One  Thomason,  a  broker,  represented  Moore  in  procuring 
insurance  on  his  dredges.  On  the  7th  day  of  January,  1902,  Moore,  being  of  the 
impression  that  a  |5,000  policy  on  the  Mobile,  issued  by  the  Phoenix  Company, 
had  been  canceled  and  that  certain  policies  insuring  his  steam  dredge  Fair' 
play,  which  was  also  at  Savannah,  were  void,  wrote  Thomason  among  other 
things:  "  I  wish  policies  amounting  to  $10,000  on  the  Mobile  and  Fkirpiay, 
as  $10,000  on  each  dredge  is  all  I  care  to  carry  at  present.  I  have  one  policy 
now  No.  2679  Phoenix  expiring  6/^J9/"0a  though  1  do  not  know  whether 
this  has  been  canceled  or  not.  Tou  have  all  the  other  policies.  Please  send 
policies  to  me  here  as  early  as  possible  and  Inform  me  when  they  are  placed. 
*  *  *  "Would  also  like  to  have  a  memorandum  showing  what  insurance 
you  have  of  mine  and  when  expiring."  The  testimony  of  Thomason  is  con- 
flicting. He  testified  both  that  the  records  in  his  office  show  that  a  Phcenix 
policy  for  $5,000  on  the  MobiU  had  been  canceled,  leaving  according  to  his 
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records  only  |5,000  insurance  on  the  Mobile,  and  he  also  testified  that  his 
records  showed  that  the  policy  had  not  been  canceled.  His  testimony  is  also 
somewhat  uncertain  as  to  whether  he  applied  for  and  obtained  new  policies  in 
the  belief  that  the  Mobile  was  only  insured  for  |5,000,  or  whether  he  was  uncer- 
tain on  that  point  and  obtained  the  insurance  as  a  matter  of  precaution.  How- 
ever, in  what  he  did,  the  inference  is  plain  that  he  was  endeavoring  to  carry  out 
the  instructions  of  his  principal,  and  with  that  in  view,  on  or  about  the  6th  day 
of  February,  1903.  he  applied  to  Messrs.  Jamison  &  Frelinghuysen,  who  were 
the  agents  of  the  defendant  and  of  the  Manufacturers'  Lloyds  Company,  for 
$2,500  additional  insurance  on  the  Mobile  in  each  company,  and  he  obtained  a 
binding  slip  from  each  and  subsequently  received  the  policy  from  the  Manufac- 
turers' Lloyds.  Thomason  evidently  wrote  Moore  on  the  8tb  of  February,  1902, 
inclosing  some  policies.  The  letter,  however,  is  not  in  the  record.  On  the  10th 
of  February,  1902,  Moore  wired  Thomason  **  All  policies  received  your  letter 
eighth  were  canceled  by  companies;  have  they  been  reinstated  7  One  policy  for 
twenty-five  hundred  Fairplay  expired  January  27th.  Is  ten  thousand  in  force 
on  each  dredge'  Fairplay  and  Mobile?  **  and  on  the  same  day  addressed  him  by 
mail,  asking  if  he  had  had  the  policies  which  were  canceled  reinstated  and  say- 
ing: ' '  I  have  policies  amounting  to  $6,000  on  dredge  Fairplay  and  $5,000  on  dredge 
Mobile.  I  have  also  policy  No.  2679  Phoenix  of  Brooklyn  for  $5,000  on  dredge 
Mobile  that  was  canceled  by  the  Company,  on  October  29,  1901.  Have  you  had 
this  reinstated?  Would  like  to  get  this  matter  straightened  out  as  it  is  very 
annoying  now  trying  to  understand  the  matters  as  it  has  been  over  a  month 
since  you  received  this  money  for  this  insurance.  Am  wiring  you  to-night  in 
regard  to  this  matter  though  from  your  previous  letters  I  understand  you  have 
bound  all  the  insurance  asked  for,  that  is,  $10,000  on  each  of  the  dredges  Fair- 
play and  Mobile  and  am  just  waiting  to  get  the  policies."  Upon  receipt  of 
the  telegram  and  letter,  Thomason,  being  unable  to  determine  definitely  from 
the  records  in  his  office,  consulted  the  agents  for  the  various  insurance  compa- 
nies, to  ascertain  the  status  of  Moore's  insurance,  as  a  result  of  which  he  ascer- 
tained that  the  Phcenix  policy  for  $5,000  either  had  never  been  canceled  or  had  been 
reinstated,  and  that  there  was  then  $10,000  insurance  on  the  Mobile  in  addition  to 
the  new  insurance  of  $5,000  for  which  he  then  held  the  policy  of  the  Manufacturers' 
Lloyds  and  the  binding  slip  issued  by  the  defendant.  He  thereupon  on  the  thir- 
teenth day  of  February  wired  Moore,  ''(The  companies)  advise  me  ten  thousand 
in  force  each  dredge  "  and  wrote  him  at  Mobile,  Ala.,  on  the  same  day  more  fully 
concerning  the  delay  in  ascertaining  and  communicating  the  information  and 
inclosed  a  statement  of  insurance  on  the  dredges,  saying:  ''I  am  holding  you 
covered-for  $10,000  on  each  dredge.  In  fact,  on  the  MobiU,  I  have  been  $5,000 
over  but  this  policy  I  shall  mark  off."  Thomason  immediately  upon  discovering 
that  he  had  taken  out  more  insurance  than  was  needed,  caused  the  Manufactur- 
ers' Lloyds  policy  to  be  returned  to  the  agents  of  the  defendant,  who  were  also 
the  agents  of  that  company,  with  an  indorsement  thereon  "Not  wanted,"  and 
the  binding  slip  issued  by  the  defendant  with  the  indorsement  thereon  "Mark 
off."  The  policy  and  binding  sUp  were  received  by  the  agents  of  the  defendant 
on  the  fourteenth  day  of  February  and  retained  until  the  fifteenth  when  th^ 
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"were  returned,  together  with  the  policy  issued  by  the  defendant  in  accordance  with 
the  binding  slip  inclosed  with  a  letter  as  follows :  ' '  We  are  in  receipt  of  the  inclosed 
binders  and  policies  Ko.  51,578  of  the  National  and  44,618  of  the  Globe. 
Policies  for  both  of  these  binders  have  been  issued  and  we  request  you  to  either 
retain  the  inclosed  policies  or  explain  to  us  why  it  is  necessary  for  you  to  return 
them.  Yours  truly,  C.  V.  M.  P.  8.  We  inclose  you  also  policy  No.  24,901  of 
the  Manufacturers  and  beg  to  advise  you  that  we  will  not  mark  these  policies 
off,  but  will  cancel  same  short  rate  and  bill  you  for  the  earned  premium  for  the 
time  the  same  has  been  in  force.  Yours  very  truly,  Jamison  &  FreUnghuysen." 
The  fifteenth  was  Saturday,  and  this  letter  inclosing  the  policies  and  the  binding 
slip  was  not  received  by  Thomason  until  Monday,  the  seventeenth.  In  the  mean- 
time and  at  three  o*clock  on  the  morning  of  the  fifteenth,  the  MobQe  was  destroyed 
by  fire.  The  agents  of  the  defendant,  upon  learning  that  the  fire  had  taken 
place,  demanded  that  Thomason  return  the  policies,  but  He  refused  to  comply 
with  their  demand  and  turned  the  policies  over  to  his  principal,  who,  after  ten- 
dering the  premium  to  the  company  and  duly  presenting  proofs  cf  loss,  assigned 
fhe  policy  and  his  claim  thereunder  to  one  Swan,  who  in  turn  assigned  the  same 
to  the  plaintiff.  The  policy  contained  a  provision  with  respect  to  cancellatioa, 
common  to  all  fire  insurance  policies,  as  required  by  the  Laws  of  New  York,  as 
follows:  ''This  policy  shall  be  canceled  at  any  time  at  the  request  of  the 
insured,  or  by  the  company,  by  giving  five  days'  notice  of  such  cancellation.  If 
this  policy  shall  be  canceled  as  hereinbefore  provided,  or  become  void  or  cease, 
the  premium  having  been  actually  paid,  the  unearned  portion  shall  be  returned 
on  surrender  of  this  policy  or  last  renewal,  this  company  retaining  the  customary 
short  rate,  except  that  when  this  policy  is  canceled  by  this  company  by  giving 
notice  it  shall  retain  only  the  pro  rctta  premium."  Section  122  of  the  Insurance 
Law  (Laws  of  1892,  chap.  690)  provided,  among  other  things,  that  "  Any  cor- 
poration, person,  company  or  association  transacting  the  business  of  fire  insur- 
ance in  this  State  shall  cancel  any  policy  of  insurance  upon  the  request  of  the 
insured  or  his  legal  representatives,  and  shall  return  to  him  or  to  such  representa- 
tive the  amount  of  premium  paid,  less  the  customary  short  rate  premium  for 
the  expired  time  of  the  full  term  for  which  the  policy  has  been  issued  or  renewed, 
notwithstanding  anything  in  the  policy  to  the  contrary."  The  learned  counsel 
for  the  respondent  contends  that  by  virtue  of  the  provision  of  the  policy  and  of 
the  statute  quoted,  the  return  of  the  binding  slip  by  the  broker'  of  the  insured 
with  the  indorsement  "  Mark  off  "  constituted  a  cancellation  of  the  policy  ipm 
facto,  without  any  action  on  the  part  of  the  company  and  without  its  approval 
or  consenit.  It  undoubtedly  rested  with  the  insured  at  any  time,  by  virtue  of 
these  provisions,  to  cancel  the  policy,  and  the  Court  of  Appeals  long  since,  under 
similar  provisions,  so  held.  (Grown  Point  Iron  Co,  v.  -dBSf na  /w.  Co. ,  127  N.  Y.  608.) 
The  question  here  presented,  however,  is  whether  the  action  of  the  insured 
clearly  showed  an  intention  on  his  part  to  cancel  the  policy.  The  cancellation^ 
contemplated  by  the  provision  of  the  policy  quoted  and  by  the  statute  is  S  ter- 
mination of  an  existing  contract  which  the  insured  by  his  request  for  cancella- 
tion recognizes  as  having  been  in  full  force  and  effect  to  the  time  of  cancella- 
tion, and  he  becomes  liable  to  the  insurance  company  for  the  premium  at  the 
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higher  rate  prescribed  for  short-term  insurance,  for  the  period  during  which 
the  policy  was  in  force.  This,  it  is  quite  evident,  was  not  the  intention  of 
the  insured,  as  manifested  by  the  act  of  his  broker.  What  he  desired  was 
to  have  the  insurance  company  consent  to  mark  the  policy  o£f  its  books  as 
if  the  same  had  never  been  i^ued,  in  which  event  he  would  not  be  liable  for  any 
premium.  It  is  manifest  that  the  agents  of  the  company  so  understood  the 
request,  for  they  refused  to  accept  the  suggestion  to  mark  the  policy  ofiF,  and 
not  only  returned  the  binding  slip,  but  the  policy  itself,  which  they  had  in  the 
meantime  executed  in  accordance  with  the  binding  slip,  and  in  the  letter  return- 
ing it  they  expressly  declined  to  abrogate  the  contract  a6  initio,  but  manifested 
a  willingness  to  cancel  it  upon  the  basj/9  of  their  receiving  a  premium  at  the 
short  tenn  rate.  The  policy  bears  date  the  fourteenth  day  of  February,  the  day 
the  agents  of  the  company  received  the  binding  slip  back  from  Moore's  broker 
with  the  indorsement:  ' '  Mark  off."  But  whether  it  was  made  out  before  or  after 
the  receipt  of  the  binding  slip  by  the  agents  of  the  company  does  not  appear.  I 
think  that  the  language  employed  clearly  indicated  that  what  the  broker  desired 
in  behalf  of  his  principal  was  to  notify  the  insurance  company,  not  that  this 
insurance  was  no  longer  wanted,  but  that  it  was  not  wanted  originally,  and  that  it 
had  been  ordered  through  mistake  or  otherwise.  It  appears  by  the  testimony  of 
the  broker  for  the  insured  and  of  a  confidential  clerk  of  the  agents  of  the  com- 
pany that  the  terms  *'not  wanted"  and  ''Mark  off''  are  used  by  insurance 
brokers  synonymously.  The  broker  for  the  insured,  however,  tesliified  that  they 
are  used  in  contradistinction  to  the  term  cancellation,  when  it  is  desired  to  have 
the  policy  marked  off.  as  if  it  had  never  been  issued  and  without  any  charge*  for 
premium.  The  confidential  clerk  of  the  agents  for  the  company  testified  that 
they  are  used  when  the  insured  has  determined  to  cancel  the  policy,  and  that 
they  constitute  a  request  that  it  be  canceled  without  charging  any  premium  for 
the  time  that  it  was  in  force.  This  view  does  not  seem  reasonable,  and  is 
impeached  by  the  action  of  the  agents  of  the  company  in  returning  the  policy. 
If  they  had  understood  from  the  words  employed  that  the  insured  had  deter- 
mined to  cancel  the  policy,  and  merely  requested  that  the  cancellation  be  with- 
out any  charge  for  premium,  they  would  have  accepted  the  cancellation  of  the 
I>olicy,  and  if  they  did  not  feel  warranted  in  canceling  it  without  making  a 
charge  for  the  premium,  they  would  have  notified  him  to  that  effect.  The 
respondent  contends  that  it  is  unfair  to  put  a  construction  upon  the  transaction 
which  gave  the  insured  the  option,  after  he  knew  that  the  loss  had  occurred,  to 
accept  the  policy  and  thereby  ratify  the  action  of  his  broker,  which  may  have 
been  unauthorized.  On  the  facts  of  this  case  it  does  seem  that  the  insured 
obtained  an  advantage,  but  it  is  attributable  to  the  action  of  the  agents  of  the 
company.  They  might  have  accepted  the  return  of  the  binding  slip  as  a  cancel- 
lation of  the  policy  and  have  asserted  a  claim  in  behalf  of  their  principal  for  the 
high  rate  insurance  for  the  period  that  the  binding  slip  had  been  in  force,  and 
if  they  are  right  in  the  construction  for  which  they  now  contend,  the  only  ques- 
tion that  could  then  have  arisen  would  have  been  whether  the  company  was 
entitled  to  the  premium.  This  they  did  not  do.  They  took  the  position  that  the 
IKilicy  was  in  force  and  that  it  continued  in  force  until  some  further  action  on  the 
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part  of  the  insured.  If,  therefore,  the  action  of  the  broker  did  not  i]»a  JaiU 
cancel  the  policy,  it  remained  in  force  and  the  insured  was  at  liberty  to  accept  the 
return  therefor  as  he  did.  He  could  not  have  received  his  broker's  letter  inConn- 
ing  him  that  by  mistake  over-insurance  had  been  taken  out  on  the  Mobile  imtil 
after  the  fire,  so  that  he  had  no  opportunity  of  either  approving  or  diaapproving 
the  action  of  the  broker  in  returning  the  binding  slip;  but  he  promptly  accepted 
the  action  of  the  agents  of  the  company  in  declining  to  ''Mark  off"  the  policy 
and  insisting  that  it  remain  in  force  by  retaining  the  policy  and  juresenUng  proofi 
of  loss  almost  immediately.  In  the  circumstances  it  is  not  at  all  clear  that  the 
agent  was  not  authorized  to  procure  the  insurance;  but  if  he  were  not,  the 
insured  had  a  right,  even  after  the  fire,  since  that  was  the  first  time  he  had  an 
opportunity  to  do  so,  to  ratify  the  act  of  his  broker  and  accept  the  policy  upon 
the  theory  that  a  subsequent  ratification  is  equivalent  to  original  authority. 
Story  Agency  [9th  ed.],  §  445;  Hagedom  v.  OUtenon,  2  M.  &  8.  485;  Eaxelmar 
Fire  Ins,  Co,  v.  Bayal  Ins,  Go.,  55  N.  T.  848.)  It  follows  that  the  Judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  ahide 
the  event. 


Blanche  T.  Holland,  Respondent,  v.  Frederick  A.  Reed  and  Budoise  Barnetl 
(Sued  Herein  as  Eloise  Bamett),  Appellants. — Judgment  and  order  affirmed, 
with  costs.    No  opinion.    (Houghton,  J.,  dissenting,)    Order  filed. 

Grace  Georgette  Dickinson,  AppelUint,  v.  William  I.  Seaman,  Respondent^ 
Impleaded  with  Lillie  Lane  and  Others.— Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 

Martin  L.  Cuppels,  Respondent,  v.  Patrick  Ryan  and  Andrew  McC.  Parker, 
Appellants.  —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  (Ingraham 
and  McLaughlin,  JJ.,  dissenting.)    Order  filed. 

In  the  Matter  of  the  Application  of  The  Mayor,  Aldermen  and  Oommonalty 
of  the  City  of  New  Yodc,  Rehttive  to  Acquiring  Title,  etc.,  to  the  Lands, 
Tenements  and  Hereditaments  Required  for  the  Purpose  of  Opening  Perry 
Avenue  (Although  Not  Tet  Named  by  Proper  Authority),  from  Moaholn  Park> 
way  to  the  Southern  Line  of  Woodlawn  Cemetery,  etc.,  in  the  Twenty  foutth 
Ward  of  the  City  of  New  York.  Frederick  H.  Brandt  and  John  J.  Wilson, 
Appellants;  The  City  of  New  York,  Appellant,  Respondent;  The  Woodlawn 
Cemetery  Association,  Respondent. — Reargument  ordered. 

The  People  of  the  State  of  New  York  v.  Joseph  Ferone.  The  People  of  the 
State  of  New  York  v.  Louie  Way. —  Motions  denied.    Orders  ffied. 

The  People  of  the  State  of  New  York  v.  Peter  J.  Beckert.— Motion  granted. 
Order  filed. 

The  People  of  the  State  of  New  York  v.  Sam  Schwald.—  Motion  granted. 
Older  filed. 

The  People  of  the  State  of  New  York  v.  Lawrence  F.  Mingey.  The  People 
of  the  State  of  New  York  v.  George  W.  Curtis.  The  People  of  the  State  of 
New  York  v.  Julia  Faber.  The  People  of  the  State  of  New  York  v.  Louis  Levin. 
The  People  of  the  State  of  New  York  v.  Oscar  A.  Spier.  The  People  of  the 
State  of  New  York  v.  Angelo  Doddato.    The  People  of  the  State  of  New  Yoik 
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r.  Frank  Fribbins. — Motions  denied  on  condition  that  appellants  have  their 
appeals  ready  for  argument  at  the  March  term.    Orders  filed. 

Gilbert  W.  Minor  y.  W.  Morton  Garden.— Motion  granted,  with  ten  dollars 
costs.    Order  filed. 

Murray  Carson  ▼.  Bhubert  Theatrical  Company.— Motion  granted,  with  ten 
dollars  costs.    Order  filed. 

In  the  Matter  of  Sarah  Ann  Waters. —  Motion  denied,  upon  payment  of  ten 
dollars  costs,  and  upon  condition  that  appellant  have  his  appeal  ready  foi 
argument  at  the  March  term.    Order  filed. 

Maurice  Berger  v.  Camille  Weidenfeld  and  Another.  Maurice  Berger  y. 
Camille  Weidenfeld  and  Another. —  Motion  denied,  with  ten  dollars  costs. 
Orders  filed. 

Sidney  C.  Chambers  y.  George  B.  Boyd,  as  Executor. — Motion  denied,  with 
ten  dollars  costs. 

The  People  of  the  State  of  New  York  y.  Charles  M.  Colmey.— Motion  granted. 
Order  filed. 

William  B,  Franklin  y.  Joseph  H.  Hoadley.— Motion  granted.  Order 
filed. 

In  the  Matter  of  John  Slater,  Deceased. —  Motion  granted,  without  costs. 
Settle  order  on  notice. 

Sarah  Meyerhoffer  y.  Hyman  D.  Baker.— Application  granted.  Ordei 
signed. 

Margaret  O'Connor  y.  The  City  of  New  York.  John  E.  O'Connor  y.  The  City 
of  New  York. —  Application  granted  on  plaintiffs  stipulating  that  upon  affirm- 
ance judg<nent  absolute  shall  be  rendered  against  them.    Order  signed. 

Julius  M.  Ferguson  y.  Franklin  Bien.  Solomon  Lederer  y.  Interurban  Street 
Railway  Company.  Annie  Dillon  y.  Interurban  Street  Railway  Company.  Isaac 
,  Weisburg  y.  Interurban  Street  Railway  Company.  Minnie  Link  y.  Interurban 
Street  Railway  Company.  Edward  Walsh  y.  Union  Railway  Company.  Simon 
Bchon wetter  y.  Interurban  Street  Railway  Company  John  H.  Rolling  y.  Inter- 
urban Street  Railway  Company.  John  Murray  y.  New  York  Central  and  Hudson 
Rirer  Railroad  Company.  Sayles  Zahn  Company  y.  Solomon  Sayles  (2  cases). 
Caro  G.  Hanson  y.  Eliza  Smith.  Owen  Treanor  y.  New  York  Breweries  Com- 
pany.  Arthur  H.  Jones  y.  Augusta  M.  Walker.  Hugh  Hill  y.  Charles  MuUer. 
Carlos  Garcia  y.  Aaron  Morris. —  Applications  denied,  with  ten  dollars  costs  in 
each  case.    Orders  signed. 

In  the  Matter  of  Michael  O'Sullivan. —  Reference  ordered.    Order  filed. 

The  People  of  the  State  of  New  York,  Respondent,  Appellant,  y.  Jordan  L. 
Snedecor  and  Others,  Appellants,  Respondents. —  Judgment  affirmed,  with  costs, 
on  the  authority  of  PeopU  y.  Weinstoek  (ante,  p.  168),  decided  herewith.  Order 
filed. 

In  the  Matter  of  the  Application  of  the  People  of  the  State  of  New  York  ex  rel. 
Alexander  Werner,  Appellant,  y.  The  West  Side  Brotherly  Love  Congregation  and 
Benefit  Society,  Respondent. —  Judgment  affirmed,  with  costs,  with  leave  to  the 
relator  to  withdraw  demurrer  on  payment  of  costs  in  this  court  and  in  the  court 
below.    No  opinion.    Order  filed. 
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George  H.  Fletcher  and  Others,  Respondents,  ▼.  Thomas  H.  Beeckman,  Appel- 
lant.—  Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  judgment  as  entered  to  the  sum  of 
$1,201.69;  in  which  event.  Judgment  as  so  reduced  affirmed,  without  costs.  No 
opinion.    Settle  order  on  notice. 

Atwood  Yiolett  and  Others,  Copartners  Doing  Business  under  the  Firm  Name 
and  Style  of  Atwood  Yiolett  &  Company,  Respondents,  ▼.  FsluI  W.  Horbach, 
Appellant. —  Judgment  and  order  modified  by  reducing  the  extra  allowance  to 
five  per  cent  of  the  recovery,  and  as  -so  modified  aflirmed,  with  costs  to  the 
respondents.    No  opinion.    Settle  order  on  notice. 

James  A.  Campbell,  Respondent,  v.  Sun  Printing  and  Publishing  AjwociatkHi, 
Appellant. — Judgment  and  order  reversed  and  new  trial  ordered,  with  costa  to 
appellant  to  abide  event,  unless  plaintiff  stipulates  to  reduce  the  verdict  to 
$2,500;  in  which  event,  judgment  as  so  modified  and  order  affirmed,  without 
costs.    No  opinion.    Settle  order  on  notice. 

The  O.  J.  Gude  Company,  Appellant,  v.  Ely  J  Rieser,  Respondent. — Judg- 
ment affirmed,  with  costs.    No  opinion.    Order  filed. 

Mary  G.  Boeck,  Respondent,  v.  Alfred  H.  Smith  and  Harrison  B.  Smith, 
Appellants. —  Judgment  affirmed,  with  costs.    No  opinion.    Order  filed. 

Irving  E.  Raymond,  as  President  of  A.  A.  Yantine  &  Company,  Plaintiff,  v. 
Louis  C.  Tiffany  and  Others,  Appellants,  Impleaded  with  W.  &  J.  Sloane, 
Respondent,  and  Others,  Defendants. — Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion.    Order  filed. 

London  and  River  Plate  Bank,  Limited;  Respondent,  v.  George  Whitmore  Oarr, 
Appellant. —  Order  affirmed,  with  ten  dolhirs  costs  and  disbursements.  No 
opinion.     Order  filed. 

Allen  Fitch,  Appellant,  v.  Emma  J.  Richardson,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion.    Order  filed. 

Isaac  Schreiber,  Respondent,  v.  Julia  Elkin,  Appellant. —  Order  afiiimed, 
with  ten  dollars  costs  and  disbursements.    No  opinion.    Order  filed. 

Lee  De  Forest,  Appellant,  v.  Lucile  De  Forest,  Respondent. —  Order  modified 
by  reducing  alimony  to  fifteen  dollars  a  week,  and  by  reducing  counsel  fee  ts 
seventy-five  dollars;  and  as  so  modified  affirmed,  without  costs.  No  opinion. 
Settle  order  on  notice. 

Joseph  Personeni,  Appellant,  v.  John  McG.  Goodale,  Individually  and  as 
Trustee  for  Pauline  Amoux,  etc.,  and  Others,  Defendants,  Impleaded  with 
William  W.  Heroy,  as  Surviving  Partner  of  the  Firm  of  Heroy  &  Marrenner, 
'Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Order  ffied. 

Rosie  Lam,  Appellant,  v.  Louis  Lam,  Respondent.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  opinion.    Order  filed. 

In  the  Matter  of  the  Estate  of  Benjamin  Richardson,  Deceased.  William  T. 
Washburn  and  Emma  Richardson,  Individufdly  and  as  Executors  of  and  Trus- 
tees under  the  Last  Will  and  Testament  of  Benjamin  Richardson,  Deceased, 
Appellants;  Yiola  J.  M.  Karam  and  Others,  Respondents. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion.    Order  filed. 
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Memphis  Trotting  Association,  Bespondent,  v.  Elmer  E.  Smathers,  Appellant. 

—  Older  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion.    Order 
ffled. 

Charles  Jungman,  Appellant,  ▼.  Andrew  D.  Parser,  Respondent.— Order 
modified  by  allowing  the  defendant  to  serve  the  answer  annexed  to  the  moving 
papers,  and  as  so  modified  affirmed,  without  costs. '  No  opinion.  Settle  order 
on  notice. 

Hagee  Carpet  Company,  Appellant,  v.  James  Martin  White  and  Others, 
Respondents. —  Order  modified  by  striking  out  the  words,'  **or  to  any  other  coun- 
selor at  law  or  notary  public  of  the  State  of  Pennsylvania,"  and  as  so  modified 
affirmed,  without  costs.    No  opinion.     Settle  order  on  notice. 

John  W.  Willson,  Appellant,  v.  Lillian  E.  Willson,  Respondent.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Order 
filed. 

Augusta  H.  Beyer,  Respondent,  v.  The  Henry  Huber  Company,  Appellant.— 
Order  modified  by  striking  out  the  costs  in  the  court  below,  and  as  modified 
affirmed,  without  costs.    No  opinion.    Settle  order  on  notice. 

Louise  Eoegler,  Respondent,  v.  John  C.  Koegler,  Appellant.—  Order  modified 
by  striking  out  the  $100  allowed  for  back  alimony  and  by  reducing  the  allowance 
for  alimony  to  $15  a  week,  and  as  modified  affirmed,  without  costs.  No  opinion. 
Settle  order  on  notice. 

William  H.  Sullivan  and  Others  v.  John  McCann  and  Others.— Motion  denied, 
without  costs.    Memorandum  per  curiam.    Order  filed. 

The  People  of  the  State  of  New  York  v.  Emil  Henschel.— Motion  granted. 
Order  filed. 

William  Law  v.  Elizabeth  Law  and  Others.—  Motion  denied  on  condition  that 
appellant  be  ready  for  argument  at  the  March  term.    Order  filed. 

In  the  Matter  of  Benjamin  Richardson. —  Motion  denied.     Order  filed. 

In  the  Matter  of  Aaron  Abramsohn  v.  Harris' Goldberg.— Motion  granted, 
with  ten  dollars  costs.    Order  filed: 

Farrell  Lunny  v.  Malleville  W.  McClellan. —  Motion  denied,  with  ten  dollars 
costs.    Order  filed. 

The  People  of  the  State  of  New  York  ex  rel.  Joseph  L.  Baum  v.  Edmond  J. 
Butler. —  Motion  denied,  with  ten  dollars  costs.    Order  filed. 

Mary  A.  Lawrence  v.  New  York  Transportation  Company. —  Motion  denied, 
with  ten  dollars  costs.    Order  ffied.  , 

In  the  Matter  of  William  R.  Hearst  v.  George  B.  McClellan.— Motion  denied, 
with  ten  dollars  costs.    Order  filed. 

Florence  Nunnally  v.  New  Yorker  Zeitung  Publishing  and  Printing  Company. 

—  Motion  denied,  with  ten  dollars  costs.    Order  filed. 

Joseph  Otero  v.  Clyde  Steamship  Company.—  Motion  denied,  without  costs. 
Order  filed. 

Einar  Chrystie  v.  George  Cromwell.— Motion  denied,  with  ten  dollars  costs. 
Order  ffied. 

Harry  J.  Hearn  v.  Charles  A.  Stevens  &  Brother.—  Motion  denied,  with  ten 
dollars  costs.    Order  ffied. 
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Elizabeth  A.  Bull  v.  William  £.  Finn.— Motion  denied,  with  ten  dollars  costs. 
Order  filed. 

William  W.  Whitehead,  Jr.,  v.  Trust  Concrete  Steel  Company.— Application 
denied,  with  ten  dollars  oosts.    Order  signed. 

Sigmund  Rosenthal  v.  Emil  Eouba  and  Another.— Application  denied,  with 
ten  dollars  costs.    Order  signed. 

Joseph  Ortolano  ▼.  Degnon  Contracting  Company. —  Application  granted. 
Order  signed. 

Adolf  Prince  v.  Leo  Schlesinger. —  Motion  granted.     Order  filed. 

In  the  Matter  of  Delancey  Street. — Motion  denied,  without  costs.  Memorandom 
per  curiam.    Settle  order  on  notice. 

Louise  Winter  y.  Charles  Winter.-— Motion  granted  on  condition  that  the 
respondent  gives  the  stipulation  mentioned  in  memorandum  per  curiam.  Settle 
order  on  notice. 


Third  Dbpaetment,  January,  1907. 

EUjfNAH  M.  Hall  «.  Ctrus  M.  Strong,  as  Surviving  Trustee  under  the  Will  of 
Eleanor  M.  Strong,  Deceased,  Defendant,  Impleaded  with  Kate  L.  Stroko 
and  Others,  as  Executors,  etc.,  of  Cyrus  Strong,  Deceased. 

Aeeauniing — cUl^aitoni  byexeouton  sued  for  an  aecouniing  that  the  eurviting 
trustee,  to  whom  they  muU  turn  owr  certain  fundi,  is  incompetent  are  not 
irreletant  because  they  r^fleei  upon  tlis  character  of  such  trustee. 

Appeal  by  the  plaintiff  from  an  order  entered  in  the  Tompkins  county  clerk's 
office  on  the  17th  day  of  September,  1906,  denying  plaintiff's  motion  to  strike 
out  certain  matter  from  the  answer  of  certain  defendants  as  irrelevant  and 
scandalous. 

Per  Curiam:  The  court  will  not  upon  this  motion  determine  the  sufficiency  of 
this  answer.  Nor  will  it  determine  the  rights  of  the  defendants  as  remaindermen 
under  the  will  of  Eleanor  M.  Strong.  The  action  seeks  an  accounting  from  the 
defendants  for  trust  funds  held  by  their  testator.  Such  trust  funds  as  may  be 
found  would  naturally  be  directed  paid  to  the  surviving  trustee.  The  defend- 
ants, however,  by  answer,  complain  that  the  surviving  trustee  is  not  competent 
to  take  charge  of  said  trust  funds  and  that  by  reason  of  their  interest  as  remain- 
dermen they  ask  his  removal.  If  the  allegation  in  defendants'  answer  be  true, 
and  if  defendants  have  an  interest  as  remaindermen  in  this  trust  fund  they  would 
seem  to  show  good  grounds  why  any  sum  which  they  shall  be  decreed  to  pay 
shall  not  be  paid  to  this  surviving  trustee,  and  it  is  difficult  to  see  why  the  court 
should  not  in  this  action  investigate  as  to  whom  these  moneys  should  be  paid. 
Assuming,  then,  that  the  issue  as  to  the  competency  of  this  surviving  trustee  is 
a  material  issue,  the  allegations  of  the  answer  are  not  irrelevant,  and  if  relevant, 
the  fact  that  those  allegations  reflect  upon  character  is  no  ground  for  expunging 
them  from  the  record.  The  order  should  be  affirmed,  with  ten  dollars  costs. 
All  concurred;  Parker,  P.  J.,  not  sitting.  Order  aflEbmed,  with  ten  dollars 
and  disbursementa. 
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Henry  E.  Dill,  Respondent,  v.  Caroline  Dill,  Appellant. —  Order  affirmed, 
without  costs.    No  opinion.    All  concurred;  Parker,  P.  J.,  not  sitting. 

Victoria  B.  Dohson,  Respondent,  v.  The  Village  of  Oneida,  Appellant.— 
Judgment  and  orders  unanimously  afl&rmed,  with  costs.  No  opinion.  Parker, 
P.  J.,  not  sitting. 

Clara  Duval,  as  Administratrix,  etc.,  of  Alfred  Duval,  Deceased,  Respondent, 
V.  Raquette  River  Paper  Company,  Apx>ellant. — Judgment  and  order  affirmed, 
with  costs.  No  opinion.  All  concurred,  except  Kellogg,  J.,  dissenting;  Parker, 
P.  J.,  not  sitting. 

John  Ernest,  Appellant,  v.  The  City  of  Schenectady,  Respondent.—  Judgment 
unanimously  affirmed,  with  costs.    No  opinion.    Parker,  P.  J.,  not  sitting. 

Babette  Rich,  Respondent,  v.  The  Mutual  Benefit  Life  Insurance  Company 
and  New  Hampshire  Fire  Insurance  Company,  Appellants. —  Reargument 
ordered. 

Jennie  Eelcey,  Respondent,  v.  William  W.VanEeuren,  Appellant. — Judgment 
affirmed,  with  costs.     No  opinion.    All  concurred;  Parker,  P.  J.,  not  sitting. 

Knickerbocker  Trust  Company,  as  Trustee,  Respondent,  v.  Oneonta,  Cobpcrs- 
town  and  Richfield  Springs  Railway  Company  and  Others,  Defendants.  Henry 
W.  Dean  and  Others,  Respondents,  and  Daniel  M.  Lounsbury  and  Others* 
Appellants. —  Motion  for  leave  to  go  to  the  Court  of  Appeals  granted  and  ques- 
tions certified  as  follows:  F%rtt.  May  a  defendant  without  the  service  of  an 
answer  by  himself  require  a  determination  of  the  ultimate  rights  of  himself  and 
a  codefendant  as  between  themselves  on  an  answer  demanding  such  determina- 
tion served  on  him  by  such  codefendant?  Second.  Did  the  Special  Term  under 
Lhe  pleadings  and  proof  herein  properly  render  a  Judgment  determining  as 
between  the  defendants  the  ownership  of  the  bonds? 

Henry  W.  Mfiler,  Individually  and  as  Director  of  Forge  Park  Company,  and 
Others,  Respondents,  v.  John  P.  Leo  and  Isabelle  N.  Leo,  Appellants.—  Order 
iflArmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  All  concurred; 
Parker,  P.  J.,  not  sitting. 

In  the  Matter  of  the  Petition  of  Hattie  M.  Glover,  Appellant,  for  the  Revoca- 
tion of  Letters  of  Administration  Heretofore  Issued  to  Joseph  J.  W.  Wilson, 
Respondent,  upon  the  Estate  of  Helen  L.  Wilson,  Deceased.— Decree  unani- 
mously affirmed,  with  costs.    No  opinion.    Parker,  P.  J.;  not  sitting. 

Edward  P.  Mullen,  Respondent,  v.  J.  J.  Quinlan  &  Company,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  All 
concurred;  Parker,  P.  J.,  not  sitting. 

Sarah  Middleworth,  Respondent,  v.  Mary  M.  Ordway,  Individually  and  as 
Administratrix,  etc.,  of  James  M.  Ordway,  Deceased,  and  Others,  Appellants. — 
Judgment  unanimously  affirmed,  with  costs.  No  opinion.  Parker,  P.  J.,  not 
sitting. 

Marcus  Mattem,  Respondent,  v.  United  Traction  Company,  Appellant.— 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Parker, 
P.  J.,  not  sitting. 

George  W.  McCammon,  8d,  Respondent,  v.  The  State  of  New  York,  Appel- 
lant.—  Judgment  affirmed,  with  costs.    No  opinion.    All  concurred;  Parker, 
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P.  J.,  not  voting,  not  being  a  member  of  this  court  at  the  time  this  decision  is 

handed  down. 
The  People  of  the  State  of  New  York  ex  rel.  George  R.  Adams,  Appellant, 

V.  Jacob  F.  Stoll  and  Others,  Assessors  of  the  Town  of  Roeendale,  Ulster  County, 

New  York,  Respondents.—  Orders  appealed  from  unanimously  affirmed,  with 

costs.    No  opinion.    Parker,  P.  J.,  not  sitting. 
John  Riebennacht,  an  Infant,  by  Frank  Riebennacht,  His  Guardian  ad  Litem, 

Respondent,  y.  The  New  York  Central  and  Hudson  River  Railroad  Company, 

Appellant. —  Judgment  unanimously  affirmed,  with  costs.    No  opinion.    Parker, 

P.  J.,  not  sitting. 
Mary  Sullivan,  Appellant,   v.   Mary    C.    Bishop     Respondent.  —  Judgment 

unanimously  affirmed,  with  costs.    No  opinion.    Parker,  P.  J.,  not  sitting. 
Mary  E.  Sutlift,  Respondent,  v.  The  Mutual  Fire  Insurance  Association  of 

Montgomery,  Herkimer  and  Fulton  Counties,  Appellant. —  Judgment  and  ord^ 

reversed  as  against  the  weight  of  evidence  and  new  trial  granted,  with  coiits  to 

appellant  to  abide  event.    No  opinion.    All  concurred;    Parker,   P.    J.,   not 

sitting. 
Arminda  J.  Spearbeck,  Respondent,  v.  Robert  J.  Bell,  Appellant. —  Judgment 

unanimously  affirmed,  with  costs.    No  opinion.    Parker,  P.  J.,  not  sitting. 
William  M.  Smith,  Respondent,  v.  Luther  W.  Seaman,  Appellant.— Judj^ent 

affirmed,  with  costs.    No  opinion.    All  concurred;  Parker,  P.  J.,  not  sitting. 
Ellen  J.  Wynn,  Respondent,  v.  The  Provident  Life  and  Trust  Company  of 

Philadelphia,  Penn.,  Appellant. —  Judgment  and  order  reversed  as  against  the 

weight  of  evidence  and  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

No  opinion.    All  concurred;- Parker,  P.  J.,  not  voting,  not  being  a  member  of 
.  this  court  at  the  time  this  decision  was  handed  down. 

i  Irving  Moyer,  Appellant,  v.  Village  of  Nelliston,  Respondent.  —  Order  modi- 
'  fled  by  inserting  as  a  condition  for  the  granting  of  a  new  trial  the  payment  by 
.  defendant  of  the  trial  fee  and  disbursements,  and  as  so  modified  affirmed,  wiUioat 
^  costs  to  either  party.  Opinion  by  Smith,  J.*  All  concurred;  Parker,  P.  J.,  not 
[  sitting. 

!  Ira  Blount,  as  Administrator,  etc.,  of  Ira  F.  Blount,  Deceased,  v.  The  City  of 
I  Troy.— Motion  denied. 

I  Hewitt  Boice,  Respondent,  v.  The  Municipal  Telegraph  and  Stock  Company, 
;  Appellant. — Judgment  and  order  unanimously  affirmed,  with  costs.    No  opinion. 

Parker,  P.  J.,  not  sitting. 

Maynard  N.  Clement,  as  State  Commissioner  of  Excise  of  the  State  of  New 
,  York,  Respondent,  v.  Federal  Union  Surety  Company,  Impleaded  with  Thomas 
;  Lunan,  Appellant. —  Motion  for  leave  to  go  to  Court  of  Appeals  granted,  and 
:  question  certified  as  follows:  Does  the  limitation  in  section  18  of  the  Liquor  Tax 
i  Law.t  as  to  the  amount  of  the  recovery,  prevent  a  plaintiff  from  taxing  costs  and 
•  disbursements  and  adding  same  to  the  verdict  when  the  verdict  is  for  the  full 
I  penalty  of  the  bond? 

♦  Memorandum  withheld  from  publication  by  direction  of  the  court. 
t  See  Laws  of  1896,  chap.  112,  §  18,  as  amd.  by  Laws  of  1897,  chap.  812,  and 
Laws  of  1903,  chap.  486.— [Rep. 
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Bernard  J.  Hoack  v.  The  City  of  Troy.— Motion  denied. 

Knickerbocker  Trust  Company,  as  Trustee,  v.  Oneonta,  Cooperstown  and  Rich- 
field Springs  Railway  Company  and  Others,  Impleaded  with  Daniel  M.  Lounsbury 
and  Others,  as  Executors,  etc. ,  and  Henry  W.  Dean  and  Others,  as  Reorganization 
;  Committee,  etc. —  Order  of  reversal  settled  as  proposed  by  the  defendants  Louns- 
bury.   Motion  to  certify  additional  question  to  the  Court  of  Appeals  denied. 

Lena  H.  Reiche,  Administratrix,  etc.,  of  Alfred  F.  Reiche,  Deceased,  v.  New 
York  Central  and  Hudson  River  Railroad  Company.— Motion  denied. 

Sarah  Taylor  Stanley  v.  James  William  Stanley.— Motion  denied. 

Mary  Wallace,  Appellant,  v.  Patrick  H.  Wallace,  Respondent.— Order  aflBrmed, 
without  coats.    No  opinion.     All  concurred. 

Weatinghouse,  Church,  Kerr  &  Company  v.  Remington  Salt  Company. — 
Motion  for  leave  to  go  to  Court  of  Appeals  granted,  and  question  certified  as 
follows :  Did  the  trial  court  err  in  holding  as  a  matter  of  law  that  defendant 
failed  to  prove  facts  sufficient  to  entitle  it  to  the  reformation  of  the  contract 
under  the  evidence  presented  to  the  court  and  contained  in  the  appeal  book  herein? 


FouBTH  Depabtment,  Januaby,  1907. 

John  L.  Alnutt,  Respondent,  v.  Alfred  Smith,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.     All  concurred. 

In  the  Matter  of  the  Election  of  Directors  for  the  Niagara  Sanitarium  Com- 
pany. Frank  J.  Cnrr  and  Others,  Petitioners,  Appellants;  David  A.  Morrison 
and  Others,  Respondents.— Order  affirmed,  witli  ten  dollars  costs  and  disburse- 
ments.    All  concuiTed. 

William  V.  McCormack,  Appellant,  v.  Robert  F.  Leffin,  Respondent,  Impleaded 
with  QeoTge  Tillman. —  Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 
All  concurred,  exceut  Williams,  J.,  who  dissented  on  the  ground  that  there  was  no 
evidence  of  any  such  default  as  provided  for  by  the  statute;  *  that  there  was  no 
evidence  that  the  default  was  satisfactorily  excused  and  no  evidence  that  mani- 
fest injustice  had  been  done. 

Harry  G.  Soper  v.  Associated  Press. —  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  granted,  and  question  for  review  certified. 

Buffalo,  Lockport  and  Rochester  Railway  Company,  Appellant,  v.  Mary  E. 
Ernest  and  Another,  etc..  Respondents. — Decision  of  motion  to  dismiss  appeal 
reserved  until  hearing  of  appeal  from  the  order  of  confirmation. 

Cora  E.  Grimes,  Respondent,  v.  Abraham  Cuatt,  Appellant. — Motion  to  dis- 
miss appeal  granted,  with  ten  dollars  costs. 

George  W.  Schneider,  Respondent,  v.  Mary  Heilbron  and  Others,  Appellants. 
—  Motion  to  modify  decision  and  judgment  granted. 

In  tke  Matter  of  the  Application,  etc.,  of  the  Rochester,  Corning,  Elraira  Trac- 
tion Company,  for  an  Order  Directing  the  Board  of  Railroad  Commissioners 

*See  Laws  of  1891,  chap.  105,  §  470,  as  amd.  by  Laws  of  1904,  chap.  576. 
—[Rep. 
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to  Issue  a  Certificate  of  Public  Convenience  and  Necessity  under  Section  59  of  the 
Ballroad  Law.*—  Order  to  show  cause,  returnable  January  28,  1907,  granted. 

Henry  P.  Wood,  Appellant,  v.  John  A.  Wood,  Respondent.—  Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

Mariarosa  Dipietro,  Rcapondent,  v.  The  Delaware,  Lackawanna  and  Western 
Railroad  Company,  Appellant.  —  Judgment  and  order  reversed  and  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event,  unless  the  plaintiff  stipu- 
lates to  reduce  the  verdict  to  the  sum  of  $100  as  of  the  date  of  the  renditiwi 
thereof,  in  which  event  the  judgment  as  so  modified  and  orders  are  affirmed, 
.  without  costs  of  this  appeal  to  either  party.  All  concurred,  except  McLennan, 
P.  J.,  and  Robson,  J.,  who  voted  for  reversal  on  the  ground  that  there  is  no  evi- 
dence which  would  entitle  the  plaintiff  to  a  recovery  for  humiliation,  which  was 
the  only  question  of  damage  submitted  to  the  jury. 

Patrick  J.  O'Connor,  Respondent,  v.  Henry  P.  Burgard,  Appellant. —  Defend- 
ant's exceptions  sustained  and  motion  for  new  trial  granted,  with  costs  to  the 
defendant  to  abide  event.  Held,  that  the  evidence  failed  to  establish  actionable 
negligence  on  the  part  of  the  defendant,  in  that  the  accident  which  caused  plaio- 
tiflTs  injury  was  not  of  such  a  character  that  an  ordinarily  prudent  person  would 
have  anticipated  it  as  liable  to  happen,  and  that  there  was  no  negligence  attribut- 
able to  defendant  in  failing  to  guard  against  the  possibility  of  its  occurrence.  All 
concurred,  except  Kruse,  J. ,  who  dissented.  Order  denying  motion  for  new  trial  on 
the  ground  of  newly -discovered  evidence  affirmed,  with  costs.     All  concurred. 

Adelaide  Fromm,  Respondent,  v.  Rochester  Railway  Company,  Appellant.— 
Judgment  and  order  affirmed,  with  costs.  All  concurred,  except  Robson,  J.,  who 
dissented. 

Asa  B.  Dygert,  Appellant,  v.  Clarence  W.  AusUn  and  Cora  B.  Ray  nor,  as 
Executors,  etc.,  of  Joseph  Hills,  Deceased,  Respondents. — Judgment  affirmed, 
with  costs.     All  concurred. 

Fred  E.  Oremus,  Plaintiff,  v.  John  K.  Fellows,  as  President  of  Lock  City 
Tent  No.  240,  Knights  of  Maccabees,  Defendant.—  Defendant's  exceptions  sus- 
tained and  motion  for  new  trial  granted,  with  costs  to  the  defendant  to  abide  the 
event.  Held,  that  the  answer  raised  issues  of  fact  and  that  the  direction  of  the 
verdict  was  improper.     All  concurred,  except  Spring,  J.,  not  voting. 

Henry  Denison,  Appellant,  v.  Syracuse  Rapid  Transit  Railway  Company, 
Respondent. — Judgment  and  order  affirmed,  with  costs.     All  concurred. 

Michael  W.  O'Connell,  Respondent,  v.  Syracuse  Rapid  Transit  Railway  Com- 
pany, Appellant. —  Interlocutory  judgment  affirmed,  with  costs,  with  leave  to 
the  defendant  to  plead  over  upon  payment  of  the  costs  of  the  demurrer  and  of 
this  appeal.     All  concurred. 

Antoinette  Myers  and  Others,  Appellants,  v.  Myron  Pecklns,  as  Executor,  etc, 
of  Solomon  Crittenden,  Deceased,  and  Others,  Respondents. —  Judgment  affirmed, 
with  costs.  All  concurred,  except  Williams,  J.,  who  dissented  on  the  ground 
that  the  question  of  testator's  competency  should  have  been  submitted  to  the 
jury. 


♦Laws  of  1890,  chap.  565,  §  59,  added  by  Laws  of  1892,  chap.  676.  and  amd. 
by  Laws  of  1895,  chap.  545.— [Rep. 
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Kendrick  Taylor,  Respondent,  v.  John  W.  Barnett,  as  Executor,  etc.,  of  Betsey 
A.  Barnard,  Deceased,  and  Herbert  H.  Paddock,  Appellants. —  Judgment 
affirmed,  with  costs.    All  concurred,  except  Williams,  J.,  who  dissented. 

Sadie  Coleman,  as  Administratrix,  etc.,  of  Maurice  Coleman,  Late  of  the  City 
of  BufEalo,  in  the  County  of  Erie,  New  York,  Deceased,  Appellant,  v.  Delaware, 
Lackawanna  and  Western  Railroad  Company,  Respondent. —  Judgment  and 
order  affirmed,  with  costs.  All  concurred,  except  Spring,  J.,  who  dissented,  and 
Eruse,  J.«  not  voting. 

Harry  Howell,  Respondent,  v.  The  New  York  Central  and  Hudson  River  Rail- 
road Company,  Appellant. — Judgment  and  order  reversed  with*  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event  unless  the  plaintiff  stipulates  to 
reduce  the  verdict  to  the  sum  of  $2,000  as  of  the  date  of  thQ  rendition  thereof, 
in  which  event  the  Judgment  as  so  modified  and  the  order  are  affirmed,  witnout 
costs  of  this  appeal  to  either  party.  All  concurred,  except  Kruse  and  Robson, 
JJ.,  who  dissented  and  voted  for  affirmance. 

Dudley  Carr,  Respondent,  v.  Auburn  and  Syracuse  Electric  Railroad  Com- 
pany, Appellant. —  Judgment  and  order  affirmed,  with  costs.     All  concurred. 

Nicholas  C.  Fries,  Appellant,  v.  John  P.  Fries  and  Others,  Respondents. — 
Literlocutory  Judgment  affirmed,  with  costs.     All  concurred. 

Delia  Dorner,  an  Infant,  by  Henry  Domer,  Her  Guardian  ad  Litem,  Respond- 
ent, V.  The  New  York  Central  and  Hudson  River  Railroad  Company,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  All  concurred,  except 
McLennan,  P.  J.,  and  Williams,  J.,  who  dissented  on  the  ground  that  the  evi- 
dence fails  to  show  actionable  negligence  on  the  part  of  the  defendant  or  free- 
dom from  contributory  negligence  on  the  part  of  the  plaintiff. 

Edwin  C.  Lamed,  Respondent,  v.  Oliver  Watson,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.  Ail  concurred,  except  McLennan,  P.  J.,  who  dis- 
sented on  the  ground  that  thcr:,  is  no  evidence  that  the  alleged  failure  of  the 
defendant  to  perform  his  contract  resulted  in  damage  to  the  plaintiff,  and  on  the 
further  ground  that  plaintiff  waived  any  such  breach  on  the  defendant's  part. 

Arthur  Worden,  Respondent,  v.  Clarence  D.  Bentley,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.     All  concurred. 

Mary  Agnes  Barry,  an  Infant,  by  James  G.  Barry,  Her  Guardian  ad  Litem, 
.  Respondent,  v.  The  New  York  Centml  and  Hudson  River  Railroad  Company, 
Appellant. —  Order   affirmed,    with   costs.     All   concurred;    Robson,    J.,   not 
sitting. 

Mathew  Wall,  Respondent,  v.  The  Skaneateles  Paper  Company,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.     All  concurred. 

Henry  Loftie,  Appellant,  v.  William  B.  Kirk,  Respondent,  Impleaded  with 
Charles  E.  Hubbell  and  Others. — Judgment  affirmed,  with  costs.     All  concurred. 

Cora  E.  Ruleff,  as  Sole  Administratrix,  etc.,  of  Charles  Ruleff,  Deceased, 
Appellant,  v.  The  New  York  Central  and  Hudson  River  Railroad  Company, 
Respondent. —  Judgment  and  order  affirmed,  with  costs.  All  concurred,  except 
Spring,  J.,  who  dissented;  Robson,  J.,  not  sitting. 
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May  L.  Driscoll,  as  Executrix,  etc.,  of  William  H.  DriscoU,  Deceased, 
Respondent,  v.  American  Fidelity  Company,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    All  concurred. 

Eliza  Francisco,  Appellant,  ▼.  Joseph  T.  Talbertand  Nicholas  Casey,  Respond- 
ents, Impleaded  with  Lawrence  Eanna. —  Judgment  affirmed,  with  costs.  All 
concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Betsy  Pullman,  as  Executrix, 
etc.,  of  Willard  Pullman,  Deceased,  Appellant,  v.  R.  Fenton  Seeley  and  Others,  as 
Assessors  of  the  Town  of  Waterloo,  Seneca  County,  New  York,  Respondents.— 
Order  modified  by  striking  therefrom  the  last  clause  and  inserting  in  lieu  thereof 
**  with  fifty  dollars  costs  and  disbursements  to  the  relator,*'  and  as  so  modified 
the  said  order  is  affirmed,  with  ten  dollars  costs  and  disbursements  on  this 
appeal.  The  costs  herein  specified  are  hereby  awarded  against  the  town  of 
Waterloo.    All  concurred. 

Jerre  T.  Durham,  Respondent,  y.  The  Area  or  Territory  of  Sylvan  Beach, 
Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  without  costs.  Held,  that  the  sununons  was  not  served  in 
accordance  with  the  provisions  of  defendant's  charter.*    All  concurred. 

Mary  Forkhamer,  as  Administratrix,  etc.,  of  Joseph  Forkhamer,  Deceased, 
Appellant,  v.  The  Haberle  Crystal  Spring  Brewing  Company,  Respondent- 
Judgment  and  order  affirmed,  with  costs.  All  concurred,  except  Kruse,  J.,  who 
dissented. 

Mary  Cunningham,  as,  stc.,  Respondent,  v.  Qould  Paper  Company  and 
Another,  Appellants. — Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

Walter  S.  Coffin,  Respondent,  v.  James  J.  Barber  and  Another,  Appellants.— 
Motion  for  leave  to  amend  decision  and  order  denied,  with  ten  dollars  costs  and 
disbursements. 

Theresa  Rossenbach  v.  Supreme  Court  of  the  Independent  Order  of  Foresters 
—  Motion  for  reargument  denied,  with  ten  dollars  oosts.  Motion  to  amend 
decision  and  order  denied. 

Margaret  Wendell  v.  Michael  J.  Leo. —  Motion  for  reargument  denied,  with 
ten  dollars  costs  and  disbursements. 

Frank  A.  Lord,  Respondent,  v.  J.  G.  White  &  Company,  Appellant — Judgment 
and  order  affirmed,  with  costs.     All  concurred. 

William  D.  IngersoU,  Appellant,  v.  Henry  B.  Saunders  and  Neil  McCloekey, 
Respondents. —  Judgment  and  order  affirmed,  with  costs.     All  concurred. 

Albert  J.  Wheeler,  as  Receiver  of  the  German  Bank,  Respondent,  v.  Eugene  A. 
Georger,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
and  motion  to  dismiss  appeal  denied,  without  costs.     All  concurred. 

Richard  Ellison.  Plaintiff,  v.  The  City  of  Auburn,  Defendant.— PlaintilTs 
exceptions  overrruled,  motion  for  a  new  trial  denied,  with  costs,  and  judgment 
ordered  for  the  defendant  on  the  nonsuit  All  concurred,  except  Knue,  J.,  who 
dissented. 


*  See  Laws  of  1896,  chap.  812,  §  22,  as  renumbered  and  amd.  by  Laws  of  1901, 
chap.  361.— [Rep.         .  - 
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Buffalo  Foundry  Ck)mpany,  Respondent,  v.  Frank  Wolfe,  as  President  of  Iron 
Holders'  Union  No.  84,  Appellants.-— Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

John  H.  Faulkner,  Appellant,  v.  Nellie  M.  Faulkner,  Respondent.^  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

Levy  Aldrich,  Appellant,  v.  Nellie  Aldrich,  Respondent.— Judgment  affirmed, 
with  costs.     All  concurred,  except  Williams,  J.,  dissenting. 

Elizabeth  Bird  Williams  and  Others,  Respondents,  y.  Albert  G.  Hatch,  Appel* 
lant. — Judgment  and  order  affirmed,  with  costs.    All  concurred. 

W.  A.  Case  &  Son  Manufacturing  Company,  Respondent,  v.  Jewett  &  Om- 
pany,  Appellant. —  Interlocutory  Judgment  affirmed,  with  costs,  with  leave  to 
the  defendant  to  plead  over  upon  payment  of  the  costs  of  the  demurrer  and  of 
this  appeal.     All  concurred. 

Braunislaus  Ptak,  an  Infant,  etc..  Respondent,  v.  Syracuse  Rapid  Transit 
Railway  Company,  Appellant. — Judgment  and  order  affirmed,  with  costs.  All 
concurred. 

Charlotte  Beyer,  Respondent,  v.  The  City  of  North  Tonawanda,  Appellant.— 
Judgment  and  order  affirmed,  with  costs.    All  concurred. 

John  Peter  Schraenkler,  Respondent,  v.  National  Car  Wheel  Company, 
Appellant. — Judgment  and  order  affirmed,  with  costs.  All  concurred;  Robson, 
J.,  not  sitting. 

Elizabeth  A.  Leahy,  Respondent,  v.  William  R.  Brace  and  Alice  Brace, 
Appellants. —  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  doUars  costs  to  abide  event.    All  concurred. 

C^rge  L.  Knight,  Respondent,  v.  City  of  Buffalo,  Appellant.— Judgment 
affirmed,  with  costs.    All  conctured. 

The  People  of  the  State  of  New  York,  Appellant,  v.  John  Ritenburg, 
Respondent. — Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Eugene  E.  Bentley,  Respondent,  v.  Horace  L.  Bronson  and  John  H.  Rease, 
Appellants. —  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs  to  abide  event.  -All  concurred,  except 
McLennan,  P.  J.,  and  Williams,  J.,  who  dissented. 

In  the  Matter  of  the  Application  of  Buffalo,  Lockport  and  Rochester  Railway 
Company,  etc. —  Motion  denied,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York,  Resiwndent,  v.  William  Huson,  Appel- 
lant.—  Motion  for  reargument  denied. 

John  Durant,  as,  etc.,  v.  Village  of  Solvay. — Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  granted. 

Andrew  Langdon,  Respondent,  v.  The  Northwestern  Mutual  Life-insurance 
Company,  Appellant. — Decision  and  order  entered  herein  on  the  28th  day  of 
December,  1906,  resettled  and  made  to  provide  that  the  judgment  and  order 
appealed  from  be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event. 


Digitized  by  LjOOQ IC 


^ 


920  Cases  Reported  with  Bbief  Syllabi. 

First  Department,  February,  1907.  [Vol.  117 


FiBST  Depabtment,  Febbuaey,  1907. 

Thomab  L.  Green,  Respondent,  «.  James  G.  Smith,  Appellant. 

Sale  —  intUu4il  mittake — when  corrected. 

Appeal  from  a  judgment  entered  upon  a  verdict  directed  by  the  court. 

Per  Curiam  :  The  case  presented  a  question  of  fact  which  should  have  been 
submitted  to  the  jury.  ThcTe  was  evidence  which  would  have  sustained  a 
finding  that  both  parties  agreed  upon  a  sale  on  the  basis  testified  to  by  tlie 
defendant,  and  that  the  amount  which  defendant  in  form  agreed  to  pay  was  the 
result  of  an  error  of  calculation.  If  this  should  be  found  to  be  the  case,  since 
the  position  of  plaintiff  has  not  been  changed  in  consequence  of  the  error,  there 
is  no  reason  why  the  mistake  should  not  now  be  corrected. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 

Present— Patterson,  P.  J.,  McLaughlin,  Houghton,  Scott  and  Lambert,  J  J. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide  event 
Order  filed. 


Caroline  Hacker,  Appellant,  v.  Henrt  25.  Hacser,  Respondent. 

Appeal  from  a  judgment  dismissing  the  complaint  after  a  trial  at  Special  Term. 

Per  Curiam  :  The  judgment  entered  in  this  action  should  be  modified  by 
inserting  at  the  foot  of  it,  pursuant  to  the  written  stipulation  of  the  respective 
parties,  as  follows:  "  It  is  further  ordered,  adjudged  and  decreed  that  the  plidntiif, 
Caroline  Hacker,  is  entitled  to  have  the  bodies  of  her  husband,  Elkan  S.  Hacker, 
and  of  her  children,  Solomon  Hacker  and  Jennie  Hacker,  deceased,  remain  per 
manently  entombed  in  plot  No.  6,  section  18,  Mount  Hope  Cemetery,  Jamaica, 
Long  Island,  where  they  are  now  buried.  And  also  that  the  plaintiff,  CaroHnu 
Hacker,  is  entitled  to  have  her  own  body  interred  in  said  plot  at  the  time  of  lier 
decease.  And  that  she  is  further  entitled  to  have  the  bodies  of  such  of  her  children 
as  may  die  or  (be)  married  interred  in  said  plot."  And  as  thus  amended  affirmed, 
without  costs  to  either  party. 

Present — Patterson,  P.  J.,  McLaughlin,  Houghton,  Scott  and  Lambert,  JJ. 

Judgment  modified  as  stated  in  opinion,  and  as  modified  affirmed,  without 
costs  to  either  party.     Settle  order  on  notice. 

Leo  Schlesinger  v.  Charles  O.  Burns. — Motion  denied  on  payment  of  ten  dol- 
lars costs  and  on  payment  of  an  additional  ten  dollars,  leave  given  to  apply  below 
to  open  default.    Order  filed. 

In  the  Matter  of  Patrick  Pender,  Deceased. —  Motion  denied  on  payment  of 
ten  dollars  costs  and  on  condition  that  appellant  be  ready  by  April  term.  Order 
filed. 

Anna  Olsen,  as  Administratrix,  v.  The  Royal  Company  and  Others. —  Motion 
denied  on  condition  that  appellant  be  ready  by  April  term.     Order  filed. 

William  L.  Crow  v.  The  New  York  Central  and  Hudson  Itiver  Railroad  Com- 
pany.— Motion  granted,  with  ten  dollars  costs.    Order  filed. 
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Frederick  Eggera  v.  Metropolitan  Life  Insurance  Company. —  Motion  granted, 
with  ten  dollars  costs.     Order  filed. 

August  A.  Kimmel  y.  Lydia  Kimmel.— Motion  granted,  with  ten  dollars 
costs.    Order  filed. 

Thomas  Gavin  v.  New  York  Contracting  Company.— Motion  granted,  with- 
out costs.     Order  filed. 

John  G.  Oldmizon  ▼.  Stephen  N.  Seveiance  and  Another. —  Motion  denied. 
Order  filed. 

Dierck  Schomacker  v.  Sophia  Michaels. —  Motion  for  leave  to  appeal  to  Court 
of  Appeals  granted.     Order  filed. 

Sophia  Douglas  v.  Metropolitan  Street  Railway  Company. —  Motion  granted. 
Order  signed. 

John  B.  Wickery  v.  Interborough  Rapid  Transit  Company.  Annie  Duffy  v. 
Interurban  Street  Railway  Company.  Herman  Berns  v.  New  York  City  Railway 
Company.  Empire  Electric  Sign  Company  v.  Otto  Strack.  Samuel  J.  Mash- 
kowitz  V.  Maurice  O'Conneli.  Herman  Rossow  v.  Edward  Burke  and  Another. 
Ignatz  I.  Rosenberg  v.  Randolph  Clowes  Company.  Clara  Wolfsohn  v.  Morris 
Solomon. —  Applications  denied,  with  ten  dollars  costs.    Orders  signed. 

National  Contracting  Company  y.  Hudson  River  Water  Power  Company. — 
Memorandum  for  counsel. 

In  the  Matter  of  Rapid  Transit  Board.  Brooklyn  and  Manhattan  Loop. —  See 
memorandum  for  commissioners  and  counsel. 

In  the  Matter  of  Rapid  Transit  Board.  Park  Avenue  Section. —  Order  settled. 
See  memorandum  per  curiam. 

Benjamin  Altman,  Doing  Business  as  B.  Altman  &  Company.  Respondent, 
v.  Adele  Meroni,  Doing  Business  as  Madame  Laurent,  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  (Ingraham,  J., 
dissenting )    Order  filed. 

Samuel  Fibel,  Respondent,  v.  Noah  Eahan,  Appellant. —  Judgment  affirmed, 
with  costs.    No  opinion.    Order  filed. 

Peter  A.  Juley,  Respondent,  v.  Town  Topics  Publishing  Company,  Appel- 
lant.—  Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  withdraw 
demurrer  and  to  answer  on  payment  of  costs  in  this  court  and  in  the  court  below. 
No  opinion.     Order  filed. 

Marshall  J.  Gasquet,  Respondent,  v.  A.  Pennington  Whitehead  and  Others, 
Appellants. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Order 
liled. 

James  J.  Carey,  Respondent,  v.  The  City  of  New  York,  Appellant.— Judg- 
ment affirmed,  with  costs.    No  opinion.    Order  filed. 

Sarah  S.  Kenny,  as  Administratrix  of  John  H.  Kenny,  Deceased,  Appellant,  v. 
The  Central  Railroad  Company  of  New  Jersey,  Respondent. — Judgment 
affirmed,  with  costs.     No  opinion.    Order  filed. 

Hans  Weniger,  Respondent,  v.  The  Fourteenth  Street  Store,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.    No  opinion.     Order  filed. 

Charles  G.  Cornell,  Jr.,  and  Richard  W.  Underbill,  Copartners,  Tr;ding  under 
the  Firm  Name  and  Style  of  Cornell  &  Underbill,  AppellantSp  v.  Mary  E.  Way* 
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dell  and  Anderson  Waydell,  Respondents. — Judgment  affirmed,  'vrith  costs.  No 
opinion.    Order  filed. 

Frank  M.  MacDonald,  Respondent,  v.  (General  Electric  Inspection  Osmpaxij, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  lio  opinion.  Order 
filed. 

Theodore  R.  Converse,  as  Receiver  of  the  Minnesota  Thresher  Manufacturing 
Company,  Appellant,  v.  John  A.  Stewart,  Respondent. —  Judgment  affirmed,  with 
costs  on  authority  of  105  Appellate  Division,  478.    Order  filed. 

John  Q.  Carlisle,  Respondent,  v.  National  Surety  Company,  Appellant- 
Judgment  affirmed,  with  costs.    No  opinion.    Order  filed. 

William  Wheeler  Smith,  Respondent,  v.  Amzi  L.  Barber,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.    No  opinion.    Order  filed. 

Frank  T.  Arms,  Appellant,  v.  Navarre  Hotel  and  Importation  Company, 
Respondent. — Judgment  affirmed,  with  costs.    No  opinion.    Order  filed. 

Eva  Van  Emden,  Respondent,  v.  Central  Consumers  Wine  and  Liquor  Company, 
Appellant. — Judgment  and  order  affirmed,  with  costs.    No  opinion.    Order  filed. 

Wilbur  F.  Swayze,  Appellant,  v.  The  New  York  and  Ohio  Coal  Mining 
Company  and  Others,  Respondents,  Impleaded  with  Others.— Judgment  affirmed, 
with  costs.    No  opinion.    Order  filed. 

Henry  Z.  Eressler,  Appellant,  v.  Intenirban  Street  Railway  Company,  Respond- 
ent.— Judgment  and  order  affirmed,  with  costs.    No  opinion.    Order  filed. 

Bonneville  Portland  Cement  Company,  Respondent,  v.  John  O'Brien  and  Others, 
Appellants.  —  Judgment  ana  order  affirmed,  with  costs.    No  opinion.    Order  filed. 

The  People  of  the  State  of  New  York  ex  rel.  Dora  A.  Lehmkuhl  and  Others, 
Respondents,  v.  Edward  M.  Grout,  as  Comptroller  of  the  City  of  New  York 
Appellant. —  Orders  affirmed,  with  coRts  and  disbursements.  No  opinion.  Order 
filed. 

J.  Quintus  Cohen,  as  Trustee,  etc.,  of  John  T.  Lee,  Bankrupt,  Respondent, 
Appellant,  v.  Ogden  D.  Budd,  as  President  of  the  Consolidated  Stock  and 
Petroleum  Exchange  of  New  York,  Appellant,  Respondent. —  Judgment  affirmed, 
without  costs.    No  opinion.    Order  filed. 

John  W.  Sterling,  as  an  Executor,  etc.,  of  Edwin  S.  'Chapin,  Deceased, 
Respondent,  v.  Albert  E.  Chapin,  Individually  and  as  an  Executor,  .cc.,  of  Edwin 
S.  Chapin,  Deceased,  Appellant.—  Judgment  affirmed,  with  c^^sts.  No  opinion. 
(Ingraham,  J.,  dissenting.)    Order  filed. 

Law  Reporting  Company,  Appellant,  v.  Dominion  Oial  Company,  Limited, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Order  filed. 

New  York  Life  Insurance  and  Trust  Company,  Plaintiff,  v.  Isaac  Polstein, 
Impleaded  with  Wolf  Sheitel,  Respondent,  and  Henry  Brill,  Defendant.—  Order 
affirmed,  with  costs.    No  opinion.     Order  filed. 

In  the  Matter  of  the  Estate  of  Patrick  A.  Fogarty.  De^^eased.  Sarah  A.  O'ReOly. 
as  Executrix  of  and  Trustee  under  the  Last  Will  and  Testament  of  Hugh 
O'Reilly,  Deceased,  Appellant;  Patrick  Skelly,  as  Si  rviving  Trustee  under  the 
Last  Will  and  Testament  of  Patrick  A.  Fogarty,  Dece  used.  Respondent.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opiaioB.    Ord«r  filed. 
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Silas  Bwartz,  Appellant,  v.  John  Crosby  Brown  and  Others,  RespondeDts.— 
Order  affirmed,  with  ten  dollars  coste  and  disbursements.  No  opinion.  Order 
filed. 

John  W.  Bchaefer,  Respondent,  v.  Henri  Etienne  Boulle,  Appellant.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion.    Order  filed. 

Ckorgianna  Dickerman,  Respondent,  y.  The  City  of  New  York,  Appellant. — 
Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  unless  plaintiff  stipulates  to  reduce  verdict  to  16,000,  in  which 
event  judgment  as  so  modified  and  order  affirmed,  without  coets;  Patterson. 
P.  J.,  and  Ingraham,  J.,  dissenting  on  opinion  of  Ingraham, '  J. ,  on  former 
appeaL*    Settle  order  on  notice. 

George  Hoffman,  as  Administrator,  etc.,  of  Julia  Huf,  Deceased,  Appellant, 
▼.  Union  Dime  Savings  Institution,  Respondent. —  Judgment  and  order  afOrmed, 
with  costs.    No  opinion.    (McLaughlin,  J.,  dissenting.)    Order  filed. 

James  Henry,  an  Infant,  by  Christopher  Henry,  His  Guardian  ad  litem. 
Respondent,  v.  Interurban  Street  Railway  Company,  Appellant. —  Order  grant-  i 
ing  extra  allowance  reversed,  without  costs.  Judgment  and  order  reversed  and 
new  trial  ordered,  costs  to  appellant  to  abide  event,  unless  plaintiff  stipulates  to  • 
reduce  judgment  as  entered,  including  costa  etc.,  to  the  sum  of  98,782.96;  in 
which  event  judgment  as  so  reduced  and  order  denying  motion  for  new  trial 
affirmed,  without  costs.  No  opinion.  (Laughlin,  J.,  dissenting.)  Settle  order 
on  notice. 

Esther  Goldoum,  Respondent,  v.  Frank  G.  Swartwout,  Appellant.— Judgment 
and  order  affirmed,  without  costs.    N?  opinion.    (Houghton,  J.,  dissenting.)  ! 
Order  filed. 

Henry  G.  Peters,  Respondent,  v.  The  New  York  and  Harlem  Railroad  Com-  ' 
pany  and  The  New  York  Central  and  Hudson  River  Railroad  Company,  Appel- 
lants.— Judgment  affirmed,  with  costs.    No  opinion.    Order  filed. 

Elise  M.  J.  Klenke,  n6e  Fernschild,  Respondent,  v.  The  New  York  and  Harlem 
Railroad  Company  and  The  New  York  Central  and  Hudson  River  Railroad  Com-  ; 
pany.  Appellants. — Judgment  modified  by  reducing  the  amount  awarded  for  fee  i 
damage  to  $4,000,  and  by  reducing  the  judgment  as  entered  for  fee  damage,  ! 
including  costs,  allowance,  etc.,  to  the  sum  of  $2,212.77,  and  as  modified  affirmed,  ' 
without  costs.    No  opinion.    Settle  order  on  notice. 

Guiseppi  Abia,  Appellant,  v.  Arthur  BoUerman,  Respondent. —  Order  affirmed, 
with  costs.    No  opinion.    Order  filed. 

Samuel  Molker,  an  Infant,  Appellant,  v.  The  City  of  New  York,  Respondent. 
— Judgment  and  order  affirmed,  with  costs.    No  opinion.    Order  filed. 

In  the  Matter  of  the  Application  of  the  City  of  New  York,  Respondent,  Rela- 
tive to  Acquiring  Title,  etc.,  to  Macomb's  Road  (Although  Not  Yet  Named  by 
Proper  Authority)  from  Its  Junction  with  Jerome  Avenue  Opposite  Mnrcy 
Place  to  Macomb's  Road  North  of  East  One  Hundred  and  Seventieth  Street,  in 
the  Twenty -third  and  Twenty-fourth  Wards,  Borough  of  Bronx,  in  the  City  ; 
of  New  York.    Edward  L.  Woolf  and  Others,  Appellants;  Edward  C.  Striffler, 

*Sett  JHekm-man  v.  Weekt  (108  App.  Div.  207).  •-  RaP. 
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as  Executor,  etc.,  of  Christian  StrifBer,  Deceased,  Respondent. — Order  afflrmed, 
with  ten  dollars  costs  and  disbursements  to  each  respondent.     No  opinioo. 
Order  filed. 
Frederick  Y.  Dalziel,  Appellant,  y.  Press  Publishing  Company,  Respondent 

—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion.    Order 
filed. 

Annie  M.  Shepherd,  Respondent,  y.  Walter  8.  Shepherd,  Appellant. — Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion.     Oid^  filed. 

Knickerbocker  Trust  Company  and  William  B.  Randall,  as  Trustees,  Respond- 
ents, y.  O'Rourke  Engineering  Construction  Company,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Motion  dis- 
missed.    Order  filed. 

In  the  Matter  of  the  Estate  of  Matthew  Byrnes,  Deceased.  Joseph  C.  L 
Byrnes,  Appellant;  United  States  Mortgage  and  Trust  Company,  as  Substituted 
Trustee  under  the  Will  of  Matthew  Byrnes,  Deceased,  Respondent. — Order 
affirmed  with  ten  dollars  costs  and  disbursements.  No  opinion.  Order 
filed. 

Richard  F.  Outcault,  Appellant,  y.  Victor  W.  Cupples  and  Arthur  T.  Leon, 
Copartners,  Doing  Business  under  the  Firm  Name  and  Style  of  "  Cupples  &  Leon," 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Order  filed. 

Mary  D.  Daly  and  Others,  as  Executors,  etc.,  of  Augustin  Daly,  Deceased, 
Appellants,  y.  Gus  ELill,  Respondent. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion.    Order  filed. 

In  the  Matter  of  the  Application  of  Charles  Mayer,  Appellant,  for  a  Peremp- 
tory Wiit  of  Mandamus  against  The  Northern  Union  Gas  Company.  Respond- 
ent.— Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion.  , 
Order  filed. 

Louis  L.  Seaman,  Respondent,  y.  John  E.  Milholland,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion.    Order  filed. 

Caroline  Baldwin,  Respondent,  y.  Samuel  S.  Baldwin,  AppeUant. — Order 
modified  as  stated  in  order,  and  as  modified  afllrmed,  without  costs.  No  opinion. 
Order  filed. 

Eleanor  Rawles  Reader,  Appellant,  y.  James  B.  Haggin,  Respondent.  (Nos. 
1  &  2.)  —  Orders  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Orders  filed. 

Athole  B.  Reader,  Appellant,  y.  James  B.  Haggin,  Respondent.    (Nos.  1  &  2.) 

—  Orders    affirmed,  with   ten  dollars    costs  and  disbursements.    No  opinion. 
Orders  filed. 

Ruby  Helen  Blake,  Respondent,  y.  Ernest  Lin  wood  Blake,  Appellant. —  Order 
modified  as  stated  in  order,  and  as  modified  affirmed,  with  ten  dollars  costs  and 
disbursements  to  respondent.    No  opini'^n.     Order  filed. 

In  the  Matter  of  the  Application  of  Aaron  E.  Katz,  Appellant,  for  a  Writ  of 
Peremptory  Mandamus  against  Peter  J.  Dooling,  Clerk  of  the  County  of  New 
York,  Respondent.— Order  afllrmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.    Order  filed. 
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Cerro  De  Pasco  Tunnel  and  Mining  Company,  Appellant,  y.  James  B.  Haggin, 
Respondent.— Order  afflnned.  with  ten  dollars  costs  and  disbursements.  Ko 
opinion.     Order  filed. 

Hugh  HiU  and  Eugene  Miner  Taylor,  Copartners,  Doing  Business  Under  the 
Firm  Name  and  Style  of  Edward  HilVs  Son  &  Company,  Bespondents,  y.  Henry 
O.  Muller,  Defendant,  and  Charles  MuUer,  Appellant,  Copartners,  Doing  Business 
Under  the  Firm  Name  and  Style  of  H.  C.  Muller  &  Company.—  Orders  affirmed, 
with  ten  dollars  costs  and  disbursementa.    No  opinion.    Order  filed. 

Joseph  L.  Torres,  Respondent,  y.  Andrew  Fernandez  and  Joseph  M.  Fer- 
oandcz.  Defendants.  Tiburcio  Bea  and  Others,  as  Suryiying  Partners  of  the 
Firm  of  Bea.  Bellido  &  Company,  Appellants.—  Order  affirmed,  with  ten  dol- 
lara  costs  and  disbursements.    No  opinion.    Order  filed. 


Second  Depabtment,  February,  1907. 

In  the  Matter  of  the  Application  of  Alfred  Lotary  for  Admsssion  to  the  Bar. 
—Application  granted.    Present— Woodward,  Jenks,  Gay  nor  and  Rich,  J  J. 
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ABATEMENT. 

Suryival  of  action  for  damages  for  failure  to  give  preference  tinder  Civil 
Service  Law. 

See  Civil  Sbbvicb. 

ACXJOTXNTING. 

Allegations  by  executors  sued  for  an  accounting  that  the  surviving  trustee,  to 
whom  they  must  turn  over  certain  funds,  is  incompetent  are  not  irrelevant 
because  they  reflect  upon  the  character  of  such  trustee. 
HaU  V.  Strang,  912. 

Decree  settling  accounts  of  guardian  void  for  failure  to  serve  citation  upon 
infant. 

See  Attorney  and  Client,  8. 

Action  will  not  lie  on  theory  that  bill  of  sale  was  intended  as  a  mortgage. 
See  Sale,  8. 

AOCUlCnULTION. 

See  Trust. 

AFFIDAVIT. 

See  Deposition,  generally. 

AXIBNATION,  ST7SPEHSI0N  OF  POWEB  OF. 

During  period  necessary  to  form  a  corporation  to  take  a  gift 
See  Will,  10. 

AMENDMENT. 

Of  pleading. 

See  Pleading,  7-0. 

; 

ANNUITIES. 

When  payable  out  of  principal 
See  Will,  7. 

ANSWER. 

See  Pleading,  generally. 

APPEAL. 

1.  Findings  not  incorporated  in  report.  A  proposed  finding  of  fact,  although 
marked  by  a  referee,  will  not  be  considered  on  appeal  if  not  incorporated  in  the 
report.    Holmes  v.  Seaman  (No,  2),  881. 

2.  Traneactions  with  deceased.  Evidence  of  transactions  with  one  deceased, 
incompetent  under  section  829  of  the  Code  of  Civil  Procedure,  must  be  objected 
to  as  inadmissible  under  the  statute  in  order  that  the  error  may  be  available  on 
appeal.    Hamlin  v.  Hamlin,  491. 

8.  Case  on  appeal  —  requests  to  find  not  part  of  judgment  roU,  In  trials  by  the 
court  or  before  a  referee,  the  formal  decision  directing  a  Judgment  must  con- 
tain every  finding  of  fact  made  by  the  justice  or  referee,  and  no  fact  not  thus 
incorporated  in  the  decision  forms  any  part  of  the  judgment  roll  or  the  case  on 
appeal,  or  can  be  considered  for  anv  purpose  by  the  appellate  court.  A  party 
has  no  right  to  incorporate  in  a  judgment  roll  or  case  on  appeal  his  requests  to 
find  submitted  to  the  court  or  referee  under  section  1023  of  the  Code  of  Civil  Pro- 
cedure, unloss  the  court  refuses  to  find,  in  which  case  the  requests  refused  may 
be  inserted  in  the  appeal  book,  unless  incorporated  in  the  decision. 

The  practice  of  incorporating  the  requests  to  find  is  without  authority  and 
is  discountenanced.  Propositions  which  are  found  should  be  inserted  m  the 
decision,  and  if  by  inadvertence  they  are  omitted,  the  decision  should  be  reset- 
tled so  as  to  embrace  them,  and  a  defeated  party  wishing  to  take  advantage 
upon  appeal  of  a  finding  so  made  must  see  to  it  that  the  finding  is  properly 
incorporated  in  the  decision. 
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It  follows  that  au  appellant  can  take  no  advantage  of  any  auppoeed  inooD- 
sist^ncies  betweeu  the  facts  as  found  at  his  request  ami  those  appearing  in  tlia 
formal  decision.    EUennan  v.  Hyman,  519. 

4.  From  order  —  opinion  below  not  eontidered.  On  an  appeal  from  an  ordo'  set- 
ting aside  a  verdict,  it  is  the  order  which  governs  the  appellate  court  and  not  the 
opinion  of  the  court  below.     Coffey  y.  Hew  York  City  BaUtoay  Co,,  670. 

5.  Appeal  from  onier  of  justice  of  Special  Sesrions  •itting  in  Children's  CowrL 
Appeals  from  the  Court  of  Special  Sessions  in  the  borough  of  Brooklyn  are  to 
the  Appellate  Division.  But  appeals  from  orders  by  the  Children's  Court  of  that 
city  in  cases  of  charges  against  children  not  amounting  td  crime,  where  the 
justices  of  said  court  act  as  magistrates,  lie  to  the  County  Court.  Bsoplei. 
aNeiU,  826. 

When  decision  of  arbitrator  final. 

See  AllBITRATTON,  2. 

Certiorari  —  collateral  questions  not  considered. 
See  Certiorari,  2. 

Distinction  between  reversal  with  costs  "to  abide  the  emi"  or  "to  tta 

appellant  to  abide  the  event." 
See  Costs,  5. 

When  question  of  public  importance  involved. 
See  Election  Law,  8. 

Defective  record  of  judgment  of  foreign  court  corrected  on  appeaL 
See  Evidence,  7. 

When  denial  of  preliminary  injunction  reviewed  on  appeal. 
See  Injunction,  1. 

When  Appellate  Division  may  direct  Judgment  for  plaintiff  on  special 
verdict. 

See  Practice,  1. 

When  case  on  appeal  should  contain  grounds  of  motion  dismissing  complaint 
See  Practice,  2. 

Failure  to  serve  printed  papers  on  appeal. 
See  Practice,  8. 

No  exception  to  undertaking  after  approval  by  surrogate — power  of  Appelate 
Division  to  perfect  appeal. 
/Sstf  Practice,  7-9. 

From  order  of  surrogate  exempting  estate  from  taxation.' 
See  Practice,  19. 

Submission  of  case  on  erroneous  theory  available  under  exception  to  refusal  of 
a  new  trial. 

iS^  Trial.  6. 

ASBITRATION. 

1.  Wlien  9ubmi8sion  to  arbitration  toarrants  Judgment  for  intereet — right  to 
interest  matter  of  law.  When  the  owner  of  lands  and  a  contractor  who  has 
erected  a  building  thereon  submit  controversies  as  to  amounts  due  under  the  con- 
tract and  for  extra  work  to  arbitration  pursuant  to  chapter  17,  title  8  of  the  Code 
of  Civil  Procedure,  and  submit  all  manner  of  actions,  causes  of  actions,  suits, 
controversies,  claims  and  demands  whatsoever  now  pendins:  and  existing  hetween 
them,  the  arbitrator  has  jurisdiction  to  determine  whether^the  contractor  is  enti- 
tled to  interest  on  the  sum  found  due,  for  that  issue  is  clearly  within  the 
terms  of  the  submission. 

An  express  submission  of  the  issue  as  to  the  right  to  interest  is  not  necessary 
In  order  to  permit  a  recovery  thereof,  for  as  a  matter  of  law  a  right  to  interest 
follows  a  claim  for  a  demand  capable  of  computation. 

It  IS  only  where  the  amount  due  is  incapable  of  being  ascertained  by  computa- 

•Pi;       ^^  allowance  of  interest  is  improper. 

The  presumption  is  that  the  award  was  correct  and.  in  the  absence  of  the  cvi- 
aence.  thai  facts  were  disclosed  that  warranted  the  allowance  of  interest  on  the 
sum  found  to  be  due.    Matter  of  Burke.  477. 
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ABBIT&ATION—  Continued. 

2.  Appeal  —  w?ien  decision  of  arbitrcUor  final.  On  appeal  from  the  decision  of 
an  arbitrator  the  Appellate  Division  cannot  review  the  merits  of  the  decision 
when  there  is  nothing  on  the  Jace  of  the  award  showing  that  the  arbitrator 
decided  wrongly. 

The  court  is  limited  in  its  review  by  sections  2878,  2874  and  2375  of  the  Code 
of  Civil  Procedure,  and  is  confined  to  the  grounds  specified  in  those  sections.  Id. 

ASSAULT. 

Actions  for  assault  and  slander  cannot  be  united. 
See  Pleading,  2. 

ASSAULT  ASTD  BATTERY. 

Liability  of  municipality  for  unautTiorized  arrest  at  instigation  of  street  cleaning 
department.  The  plaintiff  was  arrested  for  sweeping  refuse  into  a  street  of  the 
city  of  New  York  m  violation  of  section  1  of  the  ordinance  of  March  11 »  1902, 
approved  March  18,  1902.  The  arrest  was  made  by  a  policeman  without  a  war- 
rant who  acted  at  the  request  of  an  employee  of  the  street  cleaning  department. 
Neither  the  officer  nor  the  employee  witnessed  the  offense.  The  employee 
requested  the  arrest  under  instructions  of  the  street  cleaning  department,  which 
required  employees  who  '*  witnessed"  violations  of  the  orainance  to  cause  the 
aiTest  of  the  offender  by  the  nearest  policeman  and  to  become  a  witness  in  the 
case. 

Hsld,  that  although  under  tho  circumstances  the  arrest  was  authorized  neither 
by  the  instructions  of  the  street  cleaning  department  nor  by  the  law,  the  arrest 
was  not  made  by  an  employee  of  the  street  cleaning  department  but  by  the 
police; 

That  as  the  police  department  is  one  of  its  governmental  agencies  the  city  is  not 
liable  for  the  act^  of  policemen  under  the  doctrine  of  respondeat  superior; 

That  the  arrest  could  not  be  considered  to  have  been  made  by  the  police  as  an 
adjunct  of  the  street  cleaning  department.      Clayman  v.  City  of  New  York,  565. 

ASSIGNMENT. 

By  beneficiary  of  interest  in  gratuity  fund  contrary  to  provisions  therein. 
See  Insurance,  2-4. 

When  assignee  of  insured  chargeable  with  fraud  in  procuring  change  of 
beneficiary. 

&e  Insurance,  5. 

Action  by  vendee  under  an  executory  contract  to  sell  lands  against  his  assignee 
and  the  vendor  to  determine  title. 
See  Pleading,  5. 

ATTOBNET  AND  CLIENT. 

1.  Actio  I  to  enforce  attorneifs  lien  —  wlien  defendant  settling  action  bouTid  by  lien 
of  plaintiff*  s  attorney.  A  plaintiff's  attorney  upon  bringing  action  has  a  lien  by 
virtue  of  section  66  of  the  Code  of  Civil  Procedure,  which  cannot  be  affected 
by  any  settlement  between  the  parties  before  or  after  judgment.  Hence,  when 
before  judgment  the  defendant  settles  the  action  with  the  plaintiff  without 
knowledge  of  his  attorney,  the  lien  attaches  to  the  fund  and  the  defendant  makes 
payment  to  the  plaintiff  at  its  peril.     OisJiei  v.  Pennsylvania  Railroad  Co.,  110. 

2.  Same  —  notice.  The  defendant  is  charged  with  constructive  notice  of  the 
lien,  and  it  is  its  duty  to  ascertain  the  amount  of  the  lien  and  retain  such  sum 
for  the  benefit  of  the  attorney.    Id. 

3.  Jurisdiction  —  when  court  may  determine  lien  as  against  foreign  defendant. 
When  a  foreign  defendant  appears  in  an  action  brought  in  this  State  by  a  plain- 
tiff who  does  not  appear  to  be  a  non-resident,  our  courts  may  enforce  the  lien  of 
theplaintiff's  attorney.  ^ 

When  a  foreign  defendant  served  in  this  State  has  appeared  in  a  suit  in  the  courts 
of  this  State,  and  it  is  thereafter  sought  to  enforce  an  attorney's  lien  against  it, 
it  cannot  maintain  that,  being  a  foreign  corporation,  the  money  upon  which  the 
lien  attaches  is  not  within  this  State.    Id. 

4.  Same  —  party  —  process  —  when  plaintiff's  client  may  be  served  by  substituted 
service.    In  such  action  to  enforce  the  lien  the  client  himself  is  a  necessary  party, 

App.  Div.— Vol.  CXVIL        59 
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ATTORNEY  AND  CLIENT  —  Continued, 

being  entitled  to  be  heard  as  to  the  existence  of  the  lien  and  the  atfcomeT'B  right 
to  enforce  it,  but  when  the  client  has  departed  from  the  State,  he  may  be  senred 
by  substituted  process,  for  the  action  is  in  rem.    Id, 

5.  Judgment.  When  in  such  action  to  enforce  an  attorney's  lien  it  appears 
that  the  client  has  departed  from  the  State  and  is  iiuancially  irresponsible,  it  is 
not  error  for  the  judgment  to  provide  that  an  execution  be  issued  against  the 
client  and  returned  unsatisfied  before  the  defendant  is  bound  to  pay.    Id, 

6.  Concurrent  juriidiction.  The  removal  of  an  action  to  the  United  States 
Circuit  Court  before  settlement  does  not  prevent  the  Supreme  Court  from  enforc- 
ing an  attorney's  lien  which  attached  upon  the  commencement  of  the  action  io 
that  court,  if  the  court  has  obtained  jurisdiction  of  the  defendant.     Jd. 

7.  Inspection  of  papere  in  attorney's  possession  —  attorney  acting  as  business 
ageyit  Tiot  privileged.  When  it  appears  that  the  alleged  contract  of  sale  was  made 
by  the  defendants'  attorney  in  their  absence  and  that  he  was  acting  as  their  busi- 
ness agent  rather  than  in  his  professional  capacity,  the  privilege  of  professional 
secrecy  under  section  885  of  the  Code  of  Civil  Procedure  does  not  obtain. 

The'privilege  does  not  extend  to  business  transactions  to  be  negotiated  by 
the  attorney  with  a  third  party,  concerning  which  the  client  neither  requires 
nor  receives  professional  advice. 

If  an  owner  of  property  employs  a  counselor  at  law  instead  of  a  real  estate 
agent  to  negotiate  a  sale,  he  does  not  thereby  receiv-e  immunity  from  disclosing 
the  authority  conferred  upon  the  attorney. 

If  the  client  can  be  required  to  disclose  the  authority,  the  attorney  may  also 
be  required  to  do  so,  for  it  is  the  privilege  of  the  client  and  not  the  privilege  of  the 
•  attorney  that  the  statute  protects.    Avery  v.  Lee,  244. 

8.  Action  by  infant  in  forma  pauperis  —  uilien  surrogate  should  not  pass  on  attor- 
ney's right  to  compensation  —  juHsdietion  of  Federal  e:,urt  t*  fix  attorney's  compen- 
sation. The  appellant  acted  as  an  attomcv  for  an  infant  in, an  action  brought  to 
recover  damages  for  injuries  received.  The  action  was  originallv  brought  m  the 
State  court  but  waa  transferred  to  the  Federal  court,  and  in  both  courts  the 
action  was  brought  in  forma  pauperis.  The  guardian  ad  litem  for  the  infant 
appointed  by  the  State  court  entered  into  a  contract  with  the  attorney  bj 
which  the  latter  was  to  receive  fifty  per  cent  of  the  recovery.  The  at  tome}' 
was  subsequently  appointed  general  guardian  of  the  infant  and  prior  to  receiving 
the  recovery  in  the  action  obtained  an  ez  parte  order  of  the  surrogate  allow- 
ing him  fifty  per  cent  of  any  recovery,  with  costs  and  disbursements.  Having 
received  the  recovery,  he  petitioned  for  a  judicial  accounting  as  general  guardian, 
in  which  proceeding  the  infant  was  not  served  with  citation,  but  service  thereof 
was  admitted  by  the  infant's  mother  and  the  special  guardian.  In  that  pro- 
ceeding the  surrogate  made  a  decree  assuming  to  settle  the  guardian's  accounts 
and  allowing  a  payment  to  himself  of  the  share  of  the  recovery  set  by  the  con- 
tract with  expenses,  and  another  general  guardian  was  appointed  for  the  infant 
Subsequently  the  appellant  petitioned  for  a  supplementary  accounting  on  which 
the  infant  was  not  cited  and  in  this  proceeding  the  special  guardian  objected  to  the 
prior  allowance  of  the  sum  received  by  the  appellant.  The  surrogate  decided 
that  the  former  decree  was  invalid  and  declined  to  pass  upon  the  attorney's 
claim. 

Held,  that  as  the  action  was  brought  in  forma  pauperis  the  attorney  was  bound 
to  prosecute  without  compensation,  and  that  the  contract  for  a  contingent  fee  was 
unen  forcible; 

That  the  former  decree  purporting  to  settle  the  guardian's  account  and  allow- 
ing the  item  of  compensation  was  wholly  without  jurisdiction  for  failure  to 
serve  citation  upon  the  infant; 

That  upon  the  second  accounting  the  former  adjudication  as  to  the  allowance 
of  compensatioa  was  not  binding  upon  the  surrogate  and  that  it  was  proper  for 
him  to  remit  the  petitioner  to  the  proper  tribunal  for  the  adjustment  of  his 
rights; 

That  under  the  Federal  statutes  there  is  no  provision  that  the  attorney  ror 
a  plaintiff  suing  in  forma  pauperis  shall  receive  no  compensation,  and  in  case  of 
a  recovery  it  is  the  practice  of  that  court  to  allow  the  attorney  a  quantum 
meruit ; 

That  although  the  Appellate  Division  under  sections  2586  and  2587  of  the 
Code  of  Civil  Procedure  has  the  same  power  as  the  surrogate  to  decide  questioss 
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of  fact  and  to  receive  further  testimony  and  t.)  reverse  or  modify  the  surrogiite's 
decree,  nevertheless  as  the  court  did  not  have  before  it  the  order  of  the  Federal 
court  fixing  the  amount  of  the  attorney's  compensation,  the  matter  should  be 
remitted  to  the  surrogate  before  whom  the  determination  of  the  Federal  court 
should  be  presented.     Matter  of  TyndaU,  294. 

When  counsel  fees  proper  on  reference  to  assess  damage  upon  denial  of  an 
injunction  perulsnte  lite. 

See  Injunction,  2. 

Improper  joinder  of  actions  to  recover  value  of  legal  services  against  several 
defendants. 

See  Pleading,  1. 

When  action  against  attorney  to  recover^money  deposited  should  be  for  money 
received,  not  for  a  conversion. 
See  Pleading,  6. 

Summary  proceedings  to  compel  attorney  to  pay  over. 
See  Reference,  1-3. 

Counsel  fees  paid  by  executor  to  collect  from  coexecutor  chargeable  to  estate* 
See  Will,  5. 

BALLOTS. 

See  Election  Law,  1,  2. 

BANEINa. 

When  bank  entitled  to  recover  costs  of  foreign  exchange.  The  defendant  em  ployed 
the  plaintiff  to  transmit  a  sum  of  money  in  Peruvian  currency  to  Peru  by  cable, 
which  was  done  by  the  plaintiff  acting  through  London  bankers,  who  were  paid 
a  premium  tlierefor.  The  defendant  admitted  the  transaction  and  that  certain 
expenses  were  paid  by  the  plaintiff  for  commissions  and  disbursements  as  alleged 
in  the  complaint,  but  as  a  defense  alleged  that  the  moneys  were  not  expended 
at  the  request  of  the  defendant,  or  for  its  benefit. 

Held,  that  the  plaintiff  was  entitled  to  a  direction  of  verdict,  no  defense  being 
stated,  in  the  absence  of  an  allegation  that  the  disbursement  was  not  a  necessary 
and  proper  one  for  tlie  purpose  of  remitting  the  money  to  Peru,  or  of  bad  faith 
upon  the  part  of  the  plaintiff; 

That  the  allegation  that  the  payment  was  not  made  at  the  request  of  or  for 
the  benefit  of  Uie  defendant  was  a  mere  conclusion  which  did  not  present  an 
issue.     National  City  Bank  v.  Pacific  Co,,  12. 

When  defense  of  usury  not  available  against  State  bank. 
See  Bills  and  Notes,  6. 

Mandamus  by  stockholder  to  obtain  inspection  of  books. 
See  Corporation,  4. 

When  foreign  banking  corporation  employs  taxable  capital  in  this  State. 
See  Tax,  1. 

When  deposit  in  trust  for  another  is  tentative  —  when  widow  of  beneficiary 
uot  entitled  to  deposit.    ' 
See  Trust,  1,  2. 

See  Bills  and  Notes,  generally. 

BANXBX7PTCY. 

1.  Partnership  —  wlien  judgment  on  partnership  debt  discharged  on  bankruptcy  of 
partner  —  cancellation  of  judgment.  A  judgment  on  a  partnership  debt  is  prop- 
erly scheduled  on  the  voluntary  bankruptcy  of  a  member  of  the  firm. 

When  on  the  voluntary  bankruptcy  of  a  partner  he  schedules  a  judgment 
against  him  obtained  upon  a  partnership  debt,  the  judgment  creditor,  having  no 
other  claim  against  the  bankrupt,  is  presumed  to  have  notice  of  the  proceeding 
and  that  the  insolvent  would  seek  a  discharge  from  the  partnership  debt,  although 
it  is  not  expressly  scheduled  as  such. 

When  a  firm  is  solvent  and  an  individual  member  is  insolvent  and  seeks  a  dis- 
charge in  bankruptcy,  he  is  entitled  to  a  discharge  and  to  have  the  business  of 
the  firm  wound  up  and  his  surplus  interest  applied  to  liquidate  his  individual 
debts. 
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The  equity  of  an  individual  partner  in  the  partnership  assets  passes  to  his  trus- 
tee in  bankruptcy,  and  although  the  Urm  debts  are  provable  against  him  in  bank- 
ruptcy, the  tirm  creditors  can  only  share  in  the  individual  estate  after  the 
individual  creditors  have  been  paid  in  full.  N.  Y.  Inst,  far  Instruction  of  Deaf 
dh  Dumb  V.  Crockett,  269. 

2.  Same  —judgment.  Where  a  bankruptcy  court  has  acquired  jurisdiction  and 
granted  a  complete  discharge  of  a  bankrupt  partner  without  making  any  reserva- 
tion as  to  partnership  debts,  the  decision  is  res  adjudieata.  It  seems,  however, 
that  if  the  discharge  be  expressly  limited  to  individual  debts,  the  bankrupt  is 
not  relieved  from  liability  on  firm  obligations.     Id. 

3.  Same.  It  is  not  a  condition  precedent  to  the  discharge  of  the  bankrupt  that 
his  estate  shall  have  been  completely  administered  and  the  accounts  of  the  trus- 
tee finally  settled. 

In  any  event,  on  the  discharge  of  an  individual  partner  without  reservation  he 
is  entitled  to  have  a  judgment  on  the  partnership  debt  canceled  of  record  when 
it  does  not  appear  that  the  firm  is  still  doing  business  or  has  any  remaining 
adsets. 

It  seems,  that  in  such  circumstances  if  it  appear  that  the  bankruptcy  court  baa 
been  deceived  and  that  the  bankrupt  has  concealed  his  property  or  that  a 
partnership  with  assets  undistributed  exists,  the  application  for  cancellation  of 
judgment  should  be  denied,  for  the  purpose  of  enabling  the  judgment  creditor  to 
apply  to  the  bankruptcy  court  to  vacate  the  discharge.    Id. 

BIIX  OF  PABTICULABS. 

Of  counterclaim  charging  real  estate  agent  with  making  a  personal  profit. 

See  Pleading,  10. 

BILLS  AND  NOTE& 

1.  When  action  by  holder  not  barred  by  prior  action  of  third  party  on  same  note. 
In  an  action  upon  a  promissory  note  made  by  the  defendant  to  his  own  order 
and  indorsed  and  delivered  to  the  plaintiff  bank  for  value,  it  is  no  defense  to 
allege  that  a  third  party,  president  of  the  bank,  had  brought  suit  to  recover 
the  amount  of  the  consideration  of  the  note,  to^which  action  the  bank  was  not 
a  party,  even  though  the  bank  is  alleged  to  have  been  the  agent  of  its  president 
and  to  have  advanced  the  money  paid  as  consideration  for  the  note  at  the 
request  of  the  president.     Empire  Trust  Co.  v.  Magee,  34. 

2.  Same  —  d^ense  —  wlien  lack  of  consideration  between  milker  and  other  party  in 
collateral  transaction  not  available  against  holder.  Under  the  same  circumstances 
it  is  no  defense  to  allege  that  there  was  a  failure  of  consideration  for  the  note 
between  the  maker  and  the  president  by  reason  of  a  failure  to  complete  building 
plans  in  relation  to  which  the  consideration  of  the  note  was  paid,  of  which  fact 
the  holder  had  knowledge. 

When  a  complaint  by  a  holder  of  the  promissory  note  alleges  that  it  was  made 
and  delivered  to  the  holder  for  value,  it  is  no  'defense  to  allege  as  a  separate 
defense  that  there  was  a  failure  of  consideration  for  the  note  between  the 
maker  and  a  third  party,  if  the  consideration  between  the  maker  and  holder  is 
not  denied  in  such  separate  defense.     Id. 

3.  Same — pleading — failure  to  repeat  allegations  in  separate  dtfense.  Each 
separate  defense  must  be  construed  as  a  whole,  and  the  allegations  of  the 
complaint  not  denied  in  each  separate  defense  are,  for  the  purpose  of  the  suflB- 
ciency  of  such  defense,  to  be  treated  as  admitted.  Thus,  the  defense  of  the 
lack  of  consideration  aforesaid  is  not  goocl,  if  the  holder's  allegation  that  the 
note  was  delivered  to  it  for  value  is  not  denied  in  the  separate  defense  but  only 
in  a  prior  portion  of  the  answer.     Id. 

4.  W7ien  question  as  to  wliether  note  was  made  for  accommodation  should  not  be 
submitted  to  jury.  When  in  an  action  upon  a  promissory  note  it  is  shown 
without  dispute  that  the  defendant,  a  manufacturing  corporation,  made  a  note 
for  the  accommodation  of  the  payee,  another  corporation,  and  that  the  notes  were 
renewed  from  time  to  time  by  the  payee,  which  always  paid  the  discount,  the 
defendant  is  entitled  to  a  ruling  that  the  paper  is  an  accommodation  paper  within 
the  terms  of  the  Negotiable  Instruments  Law,  and  it  is  error  to  submit  that 
question  to  the  jury. 
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When  in  an  action  against  a  manufacturing  corporation,  as  maker  of  a  note,  it 
is  established  that  the  note  was  made  for  the  accommodation  of  another,  the 
holder's  right  to  recover  depends  upon  whether  it  was  aware  of  the  vice  in  the 
note.     Nat.  Bank  of  Newport  v.  Snyder  Manvfacturing  Co.,  370. 

5.  Same  —  manufactuHng  corporation  cannot  become  accommodation  party-* 
burden  of  proof  as  to  good  faith  of  Iwlder.  When  an  individual  signs  a  note  as  an 
accommodation  maker  or  indorser  for  the  l)enefit  of  another  he  is  liable  to  a  sub- 
sequent holder  for  value  although  the  holder  knew  him  to  be  an  accommodation 
party.  But  this  rule  docs  not  hold  in  the  case  of  a  manufacturing  corporation 
which  has  no  power ,to  bind  itself  as  an  accommodation  party.  Hence,  in  an 
action  against  a  manufacturing  corporation,  which  is  conceded  to  be  an  accommo- 
dation maker,  it  is  error  to  charge  that  the  burden  is  upon  the  defendant  to  prove 
that  the  plaintiff  knew  or  had  reason  to  suspect  that  the  note  was  an  accom- 
modation paper.  Under  such  circumstances  it  is  upon  the  holder  to  establish  the  . 
bona  Jidca  of  the  transaction.     Id. 

6.  Defense  of  v-sury  not  available  against  State  bank.  A  State  bank  which  has 
discounted  promissory  notes  indorsed  in  blank  by  the  payee  may  recover  thereon 
against  the  ranker,  although  the  notes  were  usurious  at  their  inception.  The 
rule  holds  not  only  when  such  bank  accepts  the  note  from  the  maker,  but  holds 
equally  where  the  bank  ttxkes  the  note  by  indorsement  from  the  payee. 

By  section  55  of  the  Banking  Law  State  banks  are  placed  upon  an  equalitv 
with  National  banks  as  regards  usury,  and  the  only  remedy  against  such  bank 
where  an  illegal  rate  of  interest  has  been  taken  is  by  a  separate  action  to  recover 
the  penalty.  The  defense  of  usury  cannot  be  set  up  as  a  counterclaim  in  an 
action  on  the  note. 

A  bank  which  takes  a  usurious  note  by  indorsement  from  the  payee  with 
knowledge  of  the  usury  ratifies  the  acts  of  its  transferrer  and  is  subject  to  an 
action  for  the  penalty.     Schlesinger  v.  Lehmaier,  428. 

7.  Pleading  —  answer  not  stating  defense.  When  it  is  conceded  that  a  promis- 
sory note  made  by  the  defendant  was  indorsed  by  the  payee  to  a  bank  for  value 
berore  maturity,  and  that  the  latter  was  holder  in  due>  course,  it  is  no  answer  to 
allege  that  the  transferee  of  the  bank  is  not  a  bona  fide  owner  and  holder  of  the 
note,  and  that  the  note,  after  maturity  and  payment,  was  delivered  by  the  bank 
for  no  value,  and  that  the  plaintiff  is  maintaining  the  action  for  the  benefit  of  the 
original  payee,  and  is  not  the  real  party  in  interest. 

Such  allegations  are  mere  conclusions  of  law,  and  the  answer  does  not  comply 
with  section  500  of  the  Code  of  Civil  Procedure,  which  requires  new  matter 
constituting  a  defense  or  counterclaim  to  be  stated  in  ordinary  and  concise 
language,  without  repetition.  Allegations  of  conclusions  of  law  do  not  fi^lfiU 
this  requirement. 

The  allegation  that  the  note  was  transferred  to  the  plaintiff  ''after  maturity 
and  payment  **  does  not  state  facts  showing  payment. 

Nor  18  the  allegation  that  the  transfer  was  without  consideration  a  defense,  for 
a  holder  may  transfer  negotiable  paper  without  consideration,  and  the  transferee 
stands  in  the  shoes  of  the  transferrer.    Ludlow  v.  Woodward,  525. 

Promise  to  pay.  a  stated  sum  out  of  a  particular  fund  not  a  negotiable 
instrument. 

See  Contract,  13. 

Judgment  creditor's  action  to  recover  amount  of  corporate  draft  used  to  pay 
individual  debt  by  president  of  corporation  —  when  transferee  nolder  in  good 
faith  for  value  —  inquiry  as  to  defects. 
See  Debtor  and  Creditor,  1. 

SLACKMAIL. 

Conviction  for  sending  threatening  letters. 
See  Crime,  2. 

CALENDAR. 

Waiver  of  preference  by  infant. 
See  Practice,  13,  14. 

Amendment  conditioned  on  cause  retaining  place  on  the  calendar — when 
notice  of  trial  necessary*. 

See  Principal  and  Surety,  2. 
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tke  Railroad,  generally. 

CASE  ON  APPEAL. 

See  Appeal,  generally. 

GEBTIOR^BL 

1.  Tax  —  certiorari  to  review  asaesement — tehen  writ  matter  of  right — oOdgv- 
tioni  lequiring  grant  of  writ.  Certiorari  under  section  250  of  the  Tax  Law  is  a 
matter  of  right  if  the  fact^  stated  in  such  section  are  set  forth  so  as  to  vest  the 
court  with  jurisdiction. 

Allegations  in  a  petition  that  the  relator  is  aggrieved  because  an  assessment 
of  real  property  is  fixed  at  a  sum  stated  *'  which  is  erroneous,  illegal  and  unjust 
by  reason  of  overvaluation,  the  extent  thereof  being  $1,000,000,  and  your  peti- 
tioner is  agc^rieved  because  the  real  property  of  your  petitioner  is  assessed  by  the 
assessors  aforesaid  at  an  erroneous  and  excessive  valuation."  brinj^s  the' case 
within  the  statute,  vests  the  court  with  jurisdiction  and  requires  the  issue  of  the 
writ.     Matter  of  City  of  New  York,  811. 

2.  Same  —  appeal.  When  a  petition  for  certiorari  to  review  an  assessment  of 
aqueducts  and  gatehouses  belonging  to  the  city  of  New  York  raises  the  question 
of  the  illegality  thereof,  the  q^ue?tlc!i  as  to  whether  appurtenances  thereto  are 
also  exempt  will  not  be  determined  on  an  appeal  from  an  order  quashing  the 
writ.    Id. 

Evidence  insufficient  to  warrant  dismissal  of  police  officer. 
See  Municipal  Corpokation,  5,  6. 

CIVIL  SERVICE. 

1.  Survival  of  action  for  damages  under  eeetion  20.  An  action  against  a  com- 
missioner  of  public  works  of  a  municipality  brought  under  section  20  of  the 
Civil  Service  Law  to  recover  damages  lor  tne  refusal  of  the  defendant  to  allow 
the  preference  of  a  veteran  guaranteed  bv  the  Constitution  and  the  statute  is  an 
acti6n  for  injury  to  property  rights,  survives  the  death  of  the  plaintiff,  and  may 
be  continued  by  his  representative.     Burke  v.  BoHzmanUf  292. 

2.  Sam£  —failure  to  seek  other  emploffment  excused.  When  in  sucb  action  it  appears 
that  the  defendant  some  time  in  January  promised  to  give  the  decedent  work 
upon  the  city  streets  after  the  ice  and  snow  had  been  removed,  the  decedent  was 
excused  from  seeking  other  similar  employment,  and  his  failure  to  do  so  does  not 
restrict  the  verdict  to  nominal  damages,  or  prevent  a  recovery.    Id. 

CODE  OF  CIVIL  PBOCEBXTBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see  ante, 
p.lix.] 

CODE  OF  CKIMIN  AL  PB0CEDT7BE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see  ante, 
p.lx.] 

CONFLICT  OF  LAWS. 

When  Federal  decisions  controlling  as  to  servicemen  foreign  corporation.- 
See  Process,  2, 

When  existence  of  foreign  corporation  cannot  be  questioned  here. 
See  Will,  11, 

CONSTITUTIONAL  LAW. 

Mu flic ijxU  corporations  —  revocation  of  license  to  sell  milk  in  the  city  of  Nem 
York,  (Per  Gaynor,  J..  Hirschbeug,  p.  J.,  and  Hooker,  J.):  The  board  of 
health  of  the  city  of  New  York  cannot,  without  notice  and  a  hearing,  revoke  the 
license  of  a  milk  vender  because  he  has  been  convicted  in  the  criminal  court  of  the 
offense  of  selling  adulterated  milk. 

(Per  Gatnor,  Jenks  and  Woodward,  JJ.):  Even  when  it  is  within  the  power 
of  the  Legislature  to  disqualify  one  from  continuing  in  a  particular  business  and 
to  revoke  a  license,  and  when  it  may  delegate  such  powers  to  a  municipality,  the 
latter  can  enforce  no  ordinance  or  regulation  which  it  has  not  previously  enacted, 
and  when  the  selling  of  adulterated  milk  has  been  made  punishable  as  a  mis- 
demeanor by  municipal  ordinance,  an  offender  is  subject  only  to  the  penalty 
prescribed  and  his  license  cannot  be  revoked. 
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(Per  Gaynor,  J.):  The  *'  practice ''  or  custom  of  the  board  of  health  to  revoke 
licenses  of  such  offenders  is  not  an  ordinance  of  the  board  or  municipality. 

A  statute,  general  or  local,  for  the  taking  away  of  a  constitutional  right  by 
any  process  of  a  judicial  nature  is  void  unless  it  require  a  notice  and  heanng. 

The  Legislature  itself  is  without  power  to  prohibit  the  following  of  ordi- 
nary occupations.  At  the  most  it  may  only  regulate  such  occupations  under  the 
police  power. 

The  Legislature  can  no  more  confer  power  on  the  judicial  than  on  the  execu- 
tive department  to  arbitrarily  refuse  or  revoke  a  license  to  carry  on  any  of  the 
ordinary  occupations  of  life. 

Occupations  which  are  inherently  dangerous  or  annoying  to  the  community, 
or  pertain  to  the  public  service,  or  which  are  in  the  nature  of  privileges  instead 
of  rights,  may  be  totally  or  partially  prohibited  under  the  police  power.  Other 
occupations,  though  they  may  not  be  prohibiteil,  may  yet  be  regulated  for  the 
general  safety,  welfare  and  comfort,  which  regulation  may  be  effected  by 
requiring  permits  or  licenses.  But  the  power  of  the  board  of  health  to  require 
licenses  neither  implies  nor  carries  with  it  the  po^er  to  revoke  such  licenses  at 
will  unless  the  power  be  conferred  by  express  words  or  necessary  implication. 

(Per  Jenks  and  Woodward,  JJ.):  The  board  of  health  of  the  city  of  New 
York  has  power  to  enact  an  ordinance  of  general  application  to  the  effect  that 
a  license  to  sell  milk  shall  bej-evoked  if  the  holder  be  convicted  in  the  courts  of 
selling  adulterated  milk,  nor  need  such  ordinance  provide  that  notice  be  given 
after  the  conviction  and  before  revocation.  People  ex  reh  Lodes  v.  Department  of 
Bhalth,  856. 

What  constitutes  a  territory  of  the  United -States  — extradition  to  Porto  Rico. 

See  EXTRADITEOtf. 

[For  tables  of  the  sections  of  the  United  States  and  New  York  Constitutions 
cited  and  construed  in  this  volume,  see  ante,  pp.  Iv,  Ivi.] 

CONTBACT. 

1.  Statute  of  Frauds  —  when  contract  evidenced  by  correspondence.  Parties,  by 
an  interchange  of  correspondence  and  telegrams,  may  make  a  valid  contract 
en  forcible  by  either,  and  its  validity  is  not  necessarily  affected  because  of  a 
stipulation  to  reduce  the  contract  to  a  more  formal  agreement. 

The  test  is  whether  or  not  the  proposition  by  one  party  and  its  acceptance  by 
the  other  shows  that  their  minds  have  met  as  to  the  terms  of  a  contract  leaving 
no  essential  term  to  future  agreement.     Feirce  v.  Coimdl,  66. 

2.  Sune  —evidence  —  measure  of  damages.  The  plaintiff  was  under  contract  to 
erect  a  building,  and  invited  proposals  for  the  ironwork.  The  defendant's  agent 
examined  the  plans  and  specifications,  and  after  some  negotiations  wrote  to  the 
plaintiff  that  it  would  furnish  the  ironwork  for  a  sum  stated,  the  steel  to  be 

F purchased  from  parties  named  by  the  plaintiff,  and  that  the  defendant  would 
urnish  a  bond,  etc. 
The  plaintiff  acknowledged  the  letter  in  writinff,  stating:    "  I  accept  the  offer 
contained  therein  to  erect  the  iron  and  steel  work,  and  will  submit  a  contract 
for  you  to  sign  in  due  season." 

Held,  that  the  correspondence  constituted  a  valid  and  enforcible  contract  in 
which  no  essential  element  was  lacking; 

That  upon  a  breach  of  said  contract  by  the  defendant  in  refusing  to  furnish 
the  ironwork,  except  at  an  advanced  price,  the  plaintiff  was  entitled  to  show  on 
the  question  of  damage  the  actual  cost  of  doing  the  work  for  which  the 
defendant  had  contracted; 

^  That  although  the  defendant,  with  plaintiff's  consent,  had  offered  a  new  propo- 
sition at  an  advanced  price,  the  same  bein^  made  with  the  understanding  that  it 
should  in  no  way  affect  plaintiff's  claim  for  damages  under  the  original 
agreement,  he  was  under  no  obligation  to  accept  it.     Id. 

8.  Master  and  servant  —  contract  of  employment  not  to  be  performed  in  one  year 
—  Statute  of  Frauds  —  when  servant  may  recover  on  executed  contract  although  not 
in  writing.  It  seems,  that  although  a  contract  for  services  not  to  be  performed 
within  one  year  is  not  in  writing,  the  employee  may  recover  on  such  contract  so 
far  as  it  has  been  executed. 

But  when  at  trial  the  plaintiff  amends  his  complaint,  which  was  originally  on 
contract,  so  as  to  base  his  actions  solely  upon   quantum  meruit  for  services 
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-  rendered,  he  caDnot  recoyer  upon  the  contract  fixing  the  value  of  seiriceB. 
Schroder  v.  Fraenckel,  97. 

4.  When  plaintiff  ituing  on  quantum  meruit  not  entitled  to  reenter  percentage  of 
profits.  Although  the  contract  as  proved  in  such  action  might  have  entitled  the 
plaintifiF  to  a  certain  percentage  of  the  net  profits,  yet  when  it  is  found  as  a  fact 
that  the  moneys  actually  paid  the  plaintiff  were  full  compensation  for  his  serv- 
ices, there  can  be  no  recovery  of  a  percentage  of  the  net  profits  in  an  action  Jor  a 
quantum  meruit. 

Where  it  appears  that  the  net  profits  of  the  business  on  which  the  plaintiff  was 
to  receive  a  percentage  for  his  services  were  to  be  figured  by  charging  the 
plaintiff's  salary  as  an  expense,  according  to  a  recognized  custom  of  the  business, 
and  the  plaintiff  accepted  payments  on  that  basis,  that  method  of  figuring  the  net 
profits  must  prevail.    Id. 

6.  Action  on  alleged  promise  <f  officer  of  corporation  to  pay  debt  of  corporation. 
The  plaintiff  had  a  contract  to  install  a  heating  plant  and  a  realty  company  had 
accepted  an  order  from  the  owner  to  make  payments  to  the  plaintiff  when  due. 
When  the  work  was  partly  completed,  the  plaintiff  was  warned  that  both  the 
owner  and  the  realty  company  were  insolvent,  and  thereafter  sued  the  treas- 
urer of  the  realty  company  upon  an  alleged  personal  promise  to  pay  for  the 
work  already  done  in  consideration  of  the  plaintiff's  installing  a  boiler  un  the 
premises.    Evidence  considered  and 

Heldt  that  a  verdict  for  the  plaintiff  was  against  the  weight  of  evidence.  TuUis 
V.  Stone,  227. 

6.  Municipal  paving  contract  —  waiver  of  liquidate  damages  for  delay.  When 
a  municipal  street  paving  contract  providing  for  liquidate  damages  for  delay 
by  the  contractor  in  completing  the  work  within  the  specified  time  also  requires 
the  municipality  to  furnish  the  curbing,  the  liquidated  damages  are  not  recov- 
erable when  it  appears  that  the  curbing  was  not  furnished  so  as  to  enable  the 
contractor  to  perform  within  the  time  set.  Such  failure  of  the  municipality 
to  furnish  the  curbing  as  required  is  a  waiver  of  its  right  to  liquidated  damages. 

Although  under  the  contract  it  may  be  incumbent  upon  such  contractor  to 
submit  a  claim  for  dela^r  arising  by  reason  of  an^  act  or  omission  of  the  munici- 
pality in  order  to  diminish  his  liability  for  liquidated  damages,  such  rule  does 
not  obtain  when  the  damages  are  waived  by  the  defendant. 

When  the  original  contract  contemplated  the  paving  of  the  street  as  it  then 
existed,  and  thereafter  the  municipality  proceeds  to  condemn  land  to  widen 
the  street,  the  provisions  as  to  the  time  of  performance  by  the  contractor  and 
for  liquidated  damages  do  not  apply,  for  the  increase  of  work  caused  by  the 
widening  of  the  street  was  not  originally  contemplated. 

A  party  seeking  the  strict  enforcement  of  the  penalty  in  a  contract  must  show 
himself  to  be  without  fault.  CaUanan  Rood  Improvement  Co.  v.  Village  of  One- 
onta,  882. 

7.  Gambling  contract  — fictitious  transactions  in  stock  —  wli^n  purchaser  entitied 
to  recover  moneys  advanced.  When  customers  of  an  alleged  broker  have  paid 
money  as  margins  and  commission  for  the  purchase  of  stock  in  the  actual  belief 
that  they  were  buying  the  same,  they  are  entitled  to  recover  the  moneys  advanced 
if  no  stock  was  actually  bought  or  sold  by  the  broker  and  Uie  whole  transaction 
was  merely  a  matter  of  bookkeeping.    FuUer  v.  Municipal  Telegraph  di  Stock  Co., 

8.  Same— -evidence  of  agency  —  agent  as  joint  tort  feasor  vnih  priTictpal.  When 
it  is  a  question  as  to  whether  the  person  with  whom  the  orders  for  purchases  and 
sales  of  stock  were  placed  was  the  agent  of  the  defendant  operating  a  branch 
office  in  another  locality,  and  it  is  shown  that  the  moneys  received  from  cus- 
tomers were  deposited  by  the  alleged  agent  to  the  credit  of  the  defendant  and 
that  a  portion  of  the  commissions  was  paid  to  the  agent  ''as  his  fee"  for  doing 
business,  the  agency  is  established  and  the  defendantis  liable. 

But  when  it  appears  that  the  agent  when  ending  his  relations  with  the  defend- 
ant transferred  the  accounts  of  certain  customers  without  expense  to  other 
brokers  giving  them  a  receipt  from  the  new  brokers,  and  when  it  also  appears 
that  the  agent  settled  accounts  with  certain  customers,  such  transactions  are  not 
effective  to  vest  the  agent  or  his  assignee  with  title  to  the  customers'  cUinu 
against  the  defendant,    /d. 
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9.  Same  —  settle^nent  of  agent  with  euetomers  —  when  amgnee  of  claims  ae  uttled 
not  entitled  to  recover.  So,  too,  when  a  customer  has  been  transferred  by  the  acrent 
to  another  company  with  his  assent  and  without  expense  and  has  received  from 
that  company  all  the  benefits  that  he  would  have  received  had  tlie  stock  been 
purchased  when  the  order  was  first  given,  he  has  suffered  no  damage  and  tlie 
transaction  constituted  an  adjustment  with  one  of  the  wrongdoers  and  bars  an 
action  against  the  other. 

But  customers  who  were  charged  new  commissions  by  the  agent  for  transfer- 
ring them  to  the  new  company  and  who  have  received  uo  moneys  from  that  com- 
pany, have  not  received  satisfaction  for  the  wrong  done  by  the  defendant  in 
obtaining  and  holding  their  moneys.      Id. 

10.  Counterclaim,  Although  the  defendant's  books  show  that  its  agent  was 
indebted  to  it  in  a  large  sum  on  account  of  fictitious  purchases  made  through 
the  agent,  such  indebtedness  is  not  available  to  the  defendant  as  a  counterclaim. 

Extra  allowance  affirmed.    Id. 

11.  To  supervise  const  rtcct  ion  of  work  for  percentaje  of  total  cost  —  rigJU  to  per- 
centage oti  damages^  paid  to  contractor  for  delay.  One  who  has  entered  into  a  con- 
tract with  a  municipality  to  prepare  plans  and  specifications  for  a  municipal 
work  and  to  supervise  the  construction  for  five  per  cent  of  the  total  cost  thereof, 
and  has  been  paid  his  full  percentage  on  the  contract  price  of  the  structure  is 
not  entitled  to  recover  an  additional  percentage  upon  a  recovery  had  by  the  con- 
tractor against  the  citv  for  damages  caused  b^  a  delay  in  the  work  whereby  the 
contractor  was  obligea  to  pay  an  advanced  price  for  materials. 

Such  damages  were  not  part  of  the  cost  of  the  construction  within  the  meaning 
of  the  plaintiflTs  contract  for  services  and  were  recovered  not  upon  the  provisions 
of  the  contract  but  because  of  a  breach  thereof.     BoUer  v.  City  of  New  York,  458. 

13.  Fa^^is  raising  tlie  question  as  to  whetTier  sale  was  absolute  or  conditional. 
When  in  an  action  for  the  breach  of  a  contract  to  sell  and  deliver  lumber  the 
case  is  tried  upon  the  original  oral  contract  and  the  defendant  gives  evidence 
that  in  making  the  order  slip,  which  was  shown  to  the  plaintiff  at  the  time,  the 
defendant's  agent  wrote  thereon  "if  you  can't  fill  order  this  way,  don't  ship 
it,"  a  question  of  fact  arises  as  to  whether  the  fulfillment  of  the  original  con- 
tract was  conditional  upon  the  defendant's  ability  to  fill  the  order  or  was  abso- 
lute, and  it  is  error  to  withhold  that  qiiestion  from  the  jury  and  to  direct  an 
assessment  of  damages.    Epstein  y.  SJiepai'd  db  Morse  Lumber  Co.,  467. 

18.  Past  act  not  consideration  for  promise — pleading — failure  to  allege  consider* 
ation  or  'perform^xnce — promise  to  pay  out  of  a  particular  fund  not  negotiaMe 
instrument.  Action  upon  a  contract.  The  plaintiff  for  a  first  cause  of  action 
alleged  in  substance  that  in  consideration  of  notification  by  the  plaintiff  that 
certain  work  was  to  be  performed  and  in  consideration  of  the  plaintiff's  recom- 
mendation that  defendants  were  proper  persons  to  perform  the  work,  the  defend- 
ants agreed  to  pay  the  plaintiff  tialf  of  the  profits  arising  from  the  work,  and  that 
thereafter  the  defend&nts  at  the  request  of  the  plaintiff  delivered  a  writing  by 
which  they  agreed  to  pay  the  plaintiff  ninety  days  after  date  a  stated  sum  to 
be  considered  as  part  of  the  profits,  as  per  the  verbal  agreement.  As  a  second 
cause  of  action  the  plaintiff  alleged  that  the  defendants  for  a  valuable  considei^ 
ation  executed  and  delivered  to  the  plaintiff  the  paper  before  set  forth,  that  the 
plaintiff  was  the  sole  owner  thereof,  and  that  no  part  had  been  paid. 

On  demurrer. 

Held,  that  if  the  allegations  of  the  first  cause  of  action  be  construed  to  allege 
that  the  verbal  promise  was  made  after  the  information  and  recommendation  of 
the  plaintiff,  it  was  for  services  previously  rendered  and  the  contract  was 
unenforcible  for  lack  of  consideration; 

That  if  the  agreement  were  made  after  services  rendered  without  employment 
or  request  of  the  defendants  there  could  be  no  recovery,  for  a  consideration 
must  consist  of  a  present  or  future  act;  a  past  act  cannot  serve  as  a 
consideration  for  a  promise; 

That  if  the  allegations  be  construed  as  an  averment  of  an  agreement  to  pay 
for  information  to  be  supplied  thereafter  by  the  plaintiff  the  complaint  was 
insufficient  in  failing  to  allege  performance; 

That  the  paper  set  out  in  the  complaint  was  not  a  negotiable  instrument  iq 
tbat  it  Was  not  an  unconditional  promise  or  order  to  pay  a  sum  certain  in  money. 
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but  was  a  promise  to  pay  out  of  a  particular  fund,  and  in  that  it  was  not 
payable  to  order  or  bearer; 

That  the  iustruuient  not  being  negotiable  or  under  seal  the  allegation  that  it 
was  executed  and  delivered  for  a  valuable  consideration  without  setting  out 
facts  showing  the  consideration  was  a  mere  conclusion  of  law ; 

That  the  second  cause  of  action  was  also  defective  in  faihng  to  allege  that 
any  proflis  had  been  earned  by  the  defendant.     FuUon  v.  Vamey,  572. 

14.  Statute  of  Frauds  — when  eormderation  expressed  in  written  instrument  can- 
not he  varied  by  parol.  The  rule  that  the  consideration  of  an  executory  agree- 
ment is  always  open  to  explanation  by  parol  evidence  must  be  taken  in  con- 
nection with  the  equalljr  familiar  rule  that  a  written  contract  complete  in  itself 
is  deemed  to  have  been  intended  by  the  parties  to  be  the  sole  repository  of  their 
stipulations. 

Although  a  written  instrument  may  be  attacked  by  parol  evidence  showing  a 
want  of  consideration  or  a  condition  of  delivery  preventing  it  from  taking 
effect,  it  is  a  different  matter  when  it  is  sought  to  vary  the  written  stipulations 
of  an  enforcible  contract,  and  because  a  party  may  show  lack  of  consideration  it 
does  not  follow  that  he  will  be  permitted  to  show  that  the  consideration  was  less 
than  that  stated  in  the  written  contract. 

Whenever  a  recital  of  a  consideration  in  an  instrument  is  merely  evidence  of 
a  fact,  it  is  subject  to  explanation,  but  when  it  is  a  substantive  part  of  the  con- 
tract embraced  within  the  covenant  it  cannot  be  contradicted.  Sturmdoff  v. 
8(iunders,  762. 

15.  Same  —  guaranty.  Thus,  where  the  defendant  guaranteed  in  writing  the 
collection  of  a  chattel  mortgage  held  by  the  plaintiff  conditioned  upon  the  pay- 
ment of  $4,500,  the  defendant  when  sued  upon  his  guaranty  is  not  entitled  to 
show  by  parol  that  at  the  time  of  giving  the  mortgage  the  sum  stated  was  not 
owing  to  the  plaintiff. 

Cases  collated  and  discussed.    Id, 

16.  Broker^ s  agreement  to  release  wndor  from  payment  of  commissions  as  constd- 
eriitionfor  nendee's  promise  to  pay  moneys.  When  a  vendor  refuses  to  sell  lands 
unless  a  real  estate  broker  who  was  associated  with  the  vendee  in  other  trans- 
actions would  waive  any  claim  against  the  vendor  for  commissions,  the  vendee's 
promise  to  pay  the  broker  $100  if  he  waive  his  claim  to  commissions  is  founded 
upon  a  good  consideration.     Cole  v.  MendenhaU,  786. 

17.  Pleading — promise  founded  on  performance  of  existing  obligations.  A  com- 
plaint alleging  in  substance  that  simultaneously  with  the  plaintiff's  contract  Ui 
serve  as  clerk  of  a  corporation  at  a  fixed  salary,  the  defendant,  who  was  presi- 
dent, stockholder  and  director  thereof,  promised  to  give  him  fifty  shares  of 
stock  **in  consideration  of  the  faithful  compliance  by  .the  plaintiff  with  the 
terms  of  the  aforesaid  contract  between  the  said  corporation  and  the  plaintiff," 
which  promise  he  failed  to  perform,  does  not  state  a  cause  of  action  as  the 
defendant's  contract  was  without  consideration. 

It  seems,  that  had  the  plaintiff  alleged  that  his  contract  for  services  with  Uie 
corporation  had  been  the  consideration  for  the  defendant's  promise  or  that  the 
plaintiff  had  been  induced  to  make  his  contract  with  the  corporation  by  the 
defendant's  promise,  a  consideration  would  have  been  stated. 

When  a  complaint  sets  out  the  consideration  for  an  alleged  contract  it  excludes 
proof  of  other  or  further  consideration.     Pttze  v.  Leary,  839. 

18.  For  services  —  no  consideration  for  additional  compensation.  Under  a  writ- 
ten contract  of  employment  for  three  yeara  by  which  plaintiff  was  to  act  as  a 
journalist  "in  whatever  position  he  may  be  assigned  from  time  to  time,"  at  a 
salary  "  not  less  than"  certain  stated  sums  in  each  successive  year,  an  oral  prom- 
^8®  ^y  the  employer  to  pay  a  bonus  at  the  end  of  the  term,  if  the  plaintiff  will 
fulfill  his  contract,  is  void  for  lack  of  consideration.  Price  v.  Press  Publisking 
Co.,  854. 

19.  Same —  Statute  of  Frauds — evidence.  Moreover,  when  the  oral  contract  to 
pay  said  bonus  was  made  more  than  one  year  before  the  expiration  of  the  plain- 
titTs  term,  it  is  void  under  the  Statute  of  Frauds  as  not  to  be  performed  within 
one  year  from  the  making  thereof. 

The  Statute  of  Frauds  creates  a  rule  of  evidence,  and  a  void  oral  contiact 
cannot  be  proved.    Id. 
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Sale — mutual  mistake  —  when  corrected. 
Oreen  v.  Smith,  920. 

An'eement  of  creditors  to  prosecute  claims  for  mutual  benefit-^ one  purchas- 
ing debtor's  property  holds  as  trustee  for  others. 
See  Dkdtor  and  Creditor,  2. 

.   When  ante-nuptial  agreement  not  made  in  lieu  of  dower. 
See  Husband  and  Wife,  1. 

Covenant  for  perpetual  renewal  of  lease. 
See  LandijOrd  and  Tenant,  3.    - 

Proposals  for  contract  for  pumping  engines — sufficient  compliance  with 
requirement  that  bidder  ^ive  evidence  of  ability  to  perform  —  taxpayers'  action 
restraining  acceptance  of  bid. 

See  Municipal  Corporation,  7,  8. 

Improper  joinder  of  actions  to  recover  value  of  legal  services  against  several 
defendants. 

See  Pleading,  1, 

Allegations  of  performance  of  conditions  precedent  under  section  538  of  the 
Code  of  Civil  Procedure  in  complaint  against  surety. 
See  Pleading,  13. 

Causes  of  action  for  breach  of  contract  and  for  damages  caused  thereby  should 
be  separately  stated. 

.  See  Pleading,  17. 

Action  for  damages  for  breach  of  contract  and  for  fraud  in  inducing  the  same 
are  inconsistent. 

See  Pleading,  18. 

Evidence  showing  good  faith  of  municipality  settling  action  for  which  private 
contractor  must  indemnify  the  city. 

See  Principal  and  Surety,  1. 

Measure  of  damages  for  breach  of  contract  to  ship  goods. 
See  Sale,  1. 

When  parol  evidence  inadmissible  to  show  that  absolute  bill  of  sale  was 
intended  to  create  trust. 
See  Sale,  2. 

Correspondence  not  constituting  contract  of  sale. 
See  Vendor  and  Purchaser,  8. 

For  the  sale  of  real  property. 

See  Vendor  and  Purchaser,  generally. 

Actions  upon  insurance  policies. 
See  Insurance,  generally. 

See  Covenant,  generally. 

OONVEBSION. 

When  action  against  attorney  to  recover  money  deposited  should  be  for  money 
receivied,  not  for  a  conversion. 
See  Pleading,  6. 

Right  of  defendant  to  have  actions  for  con  version  and  for  goods  sold  separately 
numbered. 

See  Pleading,  14. 

OOSPOKATION. 

1.  Inspection  of  corporate  hooks  —  director's  right  to  inspection.  Even  though  a 
stockholder's  right  to  inspect  the  corporate  books  may  be  denied  in  the  discretion 
of  the  court,  the  right  of  a  director  to  such  inspection  is  absolute,  being  neces- 
sary to  enable  him  to  perform  the  duties  of  liis  office.  To  enable  a  director  to 
secure  such  inspection  he  need  only  show  that  he  is  a  director  and  has  demanded 
permission  to  examine  the  books  and  has  been  refused. 

It  is  no  answer  to  say  that  such  director  is.  pursuant  to  the  by-laws,  the  repre- 
sentative of  a  certain   stockholder  who  is  inimical  to  fciie  «orporation.     If  tb9 
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director's  hostility  is  such  as  to  justify  his  removal  from  office,  this  should  be 
accomplished    by  the  proper  method.    People  ex  rel.  Leae/i  y.    Central  Fidi 

Co.,  77. 

2.  Party  —  wJien  liquidating  committee  of  corporation  may  defend.  The  liquidat- 
ing committee  of  a  corporation  authorized  to  take  all  legal  proceedings  necessaiy 
to  carry  the  liquidation  into  effect  are  officers  of  the  corporation  withm  the  mean- 
ing of  subdivision  1  ot  section  525  of  the  Code  of  Civil  Procedure  and  may 
defend  an  action.     WilU  v.  Rowland  <k  Co.,  123. 

3.  Action  to  compel  reorganization  committee  to  account — pleading — tthen  com- 
plaint states  cause  of  act  ion  —  allegations  s/uming  fi  aud.  The  plaintiff,  as  a  stock- 
holder, sued  the  members  of  the  reorganization  committee  of  his  corporation. 
The  complaint  set  forth  the  plan  for  the  reorganization  of  the  company,  by  which 
the  stockholders,  creditors  and  bondholders  of  the  corporation  who  joined  in  the 
plan  were  to  deposit  their  stock  and  bonds  with  a  depositary,  and  a  reorganiza- 
tion committee  was  appointed  to  act  as  agents  and  trustees  for  carrying  oat 
the  plan  of  reorganization  by  forming  a  new  corporation,  taking  in  other 
companies,  to  which  the  propert^r  was  to  be  transferred. 

The  complaint,  amon^  other  things,  alleged  that  the  members  of  the  committee 
had  speculated  for  their  own  benefit  with  the  securities  deposited,  and  had 
issued  false  statements  to  the  depositors;  that  they  were  guilty-  of  negligence 
and  misfeasance;  had  wasted  and  misapplied  the  assets  of  the  property  acquired 
by  them,  and  had  depreciated  the  value  of  the  stock  deposited,  etc.;  had 
caused  the  insolvency  of  the  corporation  and  had  refused  to  inform  the  stock- 
holder of  the  amount  of  obligations  and  exfienses  incurred  by  them  under  the 
reorganization  agreement,  etc. 

On  demurrer  to  the  complaint  as  not  stating  a  cause  of  action. 

Held,  that  a  fiduciary  relation  existed  between  the  depositors  and  the  members 
of  the  reorganization  committee,  and  that,  without  deciding  whether  the  deposit- 
ors might  obtain  an  accounting  at  any  time  without  showing  a  breach  of  trust, 
the  allegations  of  the  complaint  sufficiently  alleged  bad  faith  by  the  committee 
and  stated  a  cause  of  action  for  an  accounting; 

That  a  decision  sustaining  the  complaint  did  not  necessarily  require  that  the 
reorganization  plan  be  stayed  or  abandoned.     Mawhinney  v.  B/m»,  255. 

4.  Mandamus  by  stockfiolder  to  obtain  inspection  of  books  —  itlun  tprii  refnsed. 
A  stockholder  is  entitled  to  mandamus  to  obtain  an  examination  of  the  corporate 
books  only  when  necessary  in  aid  of  his  stock  interest-s. .  But  where  the  infor- 
mation is  sought,  not  for  the  benefit  of  the  stock  interest,  but  to  secure  infor- 
mation in  aid  of  a  suit  by  a  stockholder  against  directors  personally  for  deceit 
and  to  recover  damages  sustained  by  reason  of  a  false  report  published  by 
them  whereby  he  was  induced  to  become  a  stockholder,  the  writ  will  be 
refused.     Matter  of  Taylor,  348. 

Manufacturing  corporation  cannot  become  an  accommodation  party. 
See  Bills  and  Notes,  4,  5. 

•  Action  on  oral  promise  of  officer  of  corporation  to  pay  debt  of  corporation. 
See  Contract,  5. 

Jurisdiction  over  foreign  corpomtion  by  appearance. 
See  Court,  1. 

Judgment  creditor's  action  to  recover  amount  of  corporate  draft  used  to  pay 
individual  debt  by  president  of  corporation  —  when  transferee  holder  in  good 
faith  for  value. 

See  Debtor  and  Creditor,  1. 

Transfer  of  property  by  insolvent  corporation  to  pay  notes  of  transferee  of 
which  corporation  had  received  the  benefit. 
See  Fraud. 

When  policyholder  cannot  recover  dividend  illegally  declared  —  when  com- 
pany cannot  recover  former  dividends  paid. 
See  Insurance,  &-10. 

When  municipal  franchise  may  be  sold — ratification  by  municipality. 
See  Municipal  Corporation.  1^ 
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When  jurisdiction  of  foreign  corporation  not  obtained  by  service  of  summons 
on  president. 

See  Process,  1. 

When  foreign  banking  corporation  employs  taxable  capital  in  this  State. 
See  Tax,  1. 

Qift  to  foreign  corporation  not  in  esse — suspension  of  power  of  alienation 
during  period  necessary  to  form  a  corporation  to  take  a  gift  —  when  existence  of 
foreign  corporation  cannot  be  questioned  here  —  when  corporation  entitled  to 
increase  in  funds. 

See  Will,  9-13. 

See  Insurance,  generally. 
COSTS. 

1.  Non-resident  plaintiff —wJien  right  to  seemitp  for  costs  absolute.  It  seems, 
that  when  it  is  conceded  that  the  plaintiff  is  a  non-resideilt  and  has  no  property 
within  the  State,  the  defendant's  right  to  security  for  costs  is  absolute  under 
section  3268  of  the  Code  of  Civil  Procedure. 

In  any  event  the  court,  in  the  exercise  of  its  discretion  under  section  3271  of 
the  Code  of  Civil  Procedure,  should  order  security  for  costs  under  such 
circumstances.     McKeaggan  v.  Post  dt  McCord,  129. 

2.  When  security  required  of  foreign  administrator.  When  it  is  established 
without  dispute  that  the  plaintiff  in  an  action  based  on  personal  injuries  resulting 
in  death  as  well  as  all  the  next  of  kin  of  the  deceased  are  residents  of  another 
State  and  that  the  decedent  was  unmarried  and  left  no  children  or  children  of 
deceased  children  and  that  the  only  asset  in  this  State  is  the  cause  of  action 
against  the  defendant,  tfie  plaintiff  should  be  required  to  give  security  for  costs. 
Mis  meg  v.  Post  db  McCord,  563. 

3.  Recovery  cf  less  tTian  $500  in  Supreme  Court,  New  York  county.  The  pur- 
pose of  subdivision  5  of  section  3228  of  the  Code  of  Civil  Procedure,  denying 
costs  to  a  plaintiff  bringing  action  in  the  Supreme  Court  in  the  counties  of  New 
York  and  Kings  unless  he  recover  $500  or  more,  was  designed  to  discourage  the 
bringing  of  actions  in  the  Supreme  Court  which  might  be  tried  in  the  City  Court. 
Although  the  latter  part  of  said  subdivision  provides  that  the  fact  that  in  any 
action  tlie  plaintiff  is  not  entitled  to  costs  thereunder  shall  not  entitle  the  defend- 
ant to  costs  under  the  following  section,  it  is  not  thereby  intended  to  deprive  the 
defendant  of  costs  merely  because  the  plaintiff  is  not  entitled  to  costs  by  reason 
of  his  failure  to  recover  $500.  Patterson  v.  Woodbury  Dermatological  Institute, 
600. 

4.  Same  —  offer  of  judgment  —  when  defendant  entitled  to  costs  from  time  of  offer. ' 
Thus,  when  in  an  action  in  the  Supreme  Court  in  said  counties  the  defendant  has 
made  an  offer  of  judgment  not  accepted  and  the  plaintiff  at  trial  recovers  less 
than   the  offer  and  less  than  $500,  the  plaintiff  is  not  entitled  to  tax  costs 
accruing  prior  to  the  offer  of  judgment. 

Moreover,  since  the  plaintiff  failed  to  accept  the  offer  of  judgment  and  failed 
to  recover  a  judgment  more  favorable  than  the  offer,  he  is  not  entitled  to  costs 
from  the  time  of  the  offer,  but  is  required  to  pay  the  costs  to  the  defendant 
from  that  time.     Id. 

5.  W/un  plaintiff  on  second  verdict  entitled  to  costs  of  both  trials.  When  judg- 
ment for  the  plaintiff  is  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event,  and  the  plaintiff  succeeds  upon  the  second  trial,  he  is  entitled  to  tax  the 
costs  of  both  trials.  There  is  a  distinction  between  cases  where  costs  are  allowed 
"  to  abide  the  event "  or  **  to  the  appellant  to  abide  the  event." 

But  where  the  plaintiff,  successful  on  second  trial,  amends  his  complaint  after 
the  cause  is  placed  on  the  calendar,  he  is  not  entitled  to  tax  a  term  fee  prior  to  the 
amendment.     Mossein  v.  Empire  State  Surety  Co. ,  782. 

Right  to  new  trial  on  payment  of  costs  compelled  by  execution. 
See  Ejectment. 

'Upon  unsuccessful  application  for  a  commitment. 
See  Incompetent  Person. 

When  counsel  fees  proper  on  reference  to  assess  damage  upon  denial  of  an 
injunction  pendente  lite. 

See  Injunction,  2. 


Digitized  by  LjOOQ IC 


942  INDEX. 

OO&TQ— 'Continued, 

Right  of  intervening  plaintiff  to  move  to  bring  in  a  new  defendant  —  piotedloa 
of  coplaintiff  against  costs. 
See  Pabty,  3,  4. 

Amendment  of  answer  to  ask  reformation  of  contract  conditioned  upon  payment 
of  costs  to  date. 

See  Pleading,  9. 

Requiring  security  for  costs  of  non-resident  plaintiff  is  discretionary  with  court 
after  service  of  answer. 

See  Practice,  10. 

Effect  of  prior  order  permitting  suit  as  poor  person  upon  order  requiring 
non-resident  to  give  security  for  costs.  , 

See  Practice,  11. 

Against  surety  in  suit  to  compel  fulfillment  of  undertaking. 
See  Principal  and  Surety,  2. 

When  costs  not  authorized  upon  recovery  of  amount  defendant  had  tendered 
before  trial. 

See  Trial,  4. 

Extra  allowance  in  action  to  foreclose  vendee's  lien. 
See  Vendor  and  Purchaser,  5. 

CX)UNTEBGLAI1L 

See  Pleading,  generally. 

CX)T7BT. 

1.  Jurisdiction  by  appearance  of  foreign  corporatian.  When  oor  courts  bare 
obtained  Jurisdiction  of  a  foreign  defendant  by  its  appearance  in  an  action,  the 
decisions  relating  to  the  jurisdiction  obtained  over  property  in  the  hands  of  a 
foreign  corporation  by  service  of  attachment  upon  its  agent  have  no  application. 
Oish^  V.  Pennsylvania  Railroad  Co,,  110. 

2.  Continuation  of  Trial  Term,  There  is  nothing  in  the  Codes  or  Constitatioo 
which  prevents  the  continuation  of  a  Trial  Term  beyond  the  duration  of  the  origi- 
nal time  set,  even  though  in  the  meantime  another  term  of  the  court  is  appointed 
to  be  held.  In  fact  the  provisions  of  section  46  of  the  Code  of  Civil  Procedure 
and  section  482  of  the  Code  of  Criminal  Procedure  authorize  the  continuation  of 
a  term  beyond  the  expiration  of  the  time  appointed.  People  ex  rd,  Weiek  v. 
Warden  of  City  Prison,  164. 

8.  Same  —  criminal  jurisdiction  not  lost  therdty.  Hence,  a  court  whose  term 
is  continued  into  the  period  when  another  term  is  held  does  not  lose  jurisdiction 
to  try  one  indicted  for  a  crime. 

The  person  indicted  for  crime  has  no  cobstitutional  right  to  be  tried  in  one 
court  room  rather  than  in  another  in  the  same  county,  and  hence  an  objection 
to  jurisdiction  on  such  ground  is  without  merit. 

A  judgment  of  conviction  will  not  be  set  aside  upon  mere  technical  objections, 
if  the  rights  of  -the  accused  have  been  fully  protected,  and  the  errors  do  not 
affect  a  substantial  right.    Id, 

4.  Same  —  wlien  habeas  corpus  not  proper  remedy.  In  any  event,  habeas  corpus 
is  not  a  proper  remedy  by  Vhich  to  contest  the  juristliction  of  the  court  upon 
the  ground  that  its  term  was  unlawfully  continued.  If  the  judgment  be  irregu- 
lar, the  proper  proceeding  is  by  a  motion  for  arrest  of  judgment  or  by  an 
appeal.    Id, 

6.  Executors  aTid  administrators — jurisdiction  of  surrogate  and  Supreme  Court. 
The  Supreme  Court  and  the  Surrogate's  Court  ^have  concurrent  jurisdiction  to 
require  the  personal  representatives  of  deceased  executors  and  trustees  to 
account  for  property  which  came  into  their  hands.  Ordinarily  the  Supreme 
Court  will  refuse  to  exercise  its  jurisdiction  unless  the  jurisdiction  of  the  Sur- 
rogate's Court  be  insufficient  to  determine  all  the  questions  involved.  Matter  of 
Fogarty,  683. 

6.  Same — accounting  by  representative  of  deceased  trustee  —  issues  involving  title 
to  real  estate.  The  Surrogate's  Court  having  a  limited  jurisdiction  and  being 
without  power  to  try  title  to  real  estate,  should  refuse  to  require  the  representa- 
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live* of  a  deceased  trustee  to  account  when  a  question  involving  the  title  to  real 
estate  must  be  decided  as  a  prerequisite  to  the  accounting.    Id. 

Appeal  from  order  of  justice  of  Special  Sessions  sitting  in  Children's  Court. 
See  Appeal,  5.  > 

Jurisdiction  to  determine  attorney's  lien  against  foreign  defendant  —  concur- 
rent jurisdiction  after  removal  of  cause  to  United  States  Circuit  Court. 
See  Attorney  and  Client,  3,  6. 

Decree  settling  accounts  of  guardian  void   for  failure  to  serve  citation  upon 
tnfant  —  jurisdiction  of  Federal  court  to  fix  attorney's  compensation  in  action  in  ' 
forma  pauperis. 

See  AirORNEY  and  Client,  8. 

Judicial  notice  of  Federal  statute  and  jurisdiction  of  the  Supreme  Court  of  the 
District  of  Columbia. 

See  Evidence,  7-9. 

Code  of  Civil  Procedure,  section  549,  subdivision  4,  denying  recovery  on  con- 
tract unless  fraud  is  proved,  if  alleged,  inapplicable  to  Justice's  Court. 
See  Pleading,  12. 

Defense  of  lack  of  jurisdiction  dependent  upon  facts  must  be  taken  by  answer. 
See  Pleading,  15. 

Power  of  Appellate  Division  to  perfect  appeal. 
See  Practice,  9. 

Requiring  securitv  for  costs  of  non-resident  plaintiff  Is  discretionary  with 
court  after  service  or  answer. 
See  Practice,  10. 

When  jurisdiction  of  foreign  corporation  not  obtained  by  service  of  summons 
on  president  —  special  appearance  to  contest  jurisdiction. 
See  Process,  1-3. 

When  court  will  remove  trustee  appointed  by  will. 
See  Trust,  4. 

iS$«  Surrogate,  generally. 

COVENANT. 

Liability  of  tenant  on  surrendering  building  in  bad  condition  under  covenant  to 
repair. 

See  Landlord  and  Tenant,  1,  2. 

For  perpetual  renewal  of  yearly  lease. 
See  Landlord  and  Tenant,  8. 

Lis  pendens  not  permissible  in  action  on  personal  covenant  by  grantee. 
See  Real  Property,  1. 

CRIME. 

1.  Murder  in  the  second  degree — conviction  sustained.  Evidence  in  a  prosecu- 
tion resulting  in  a  conviction  of  murder  in  the  second  degree  considered  and 
judgment  affirmed.     People  v.  Toscow,  75. 

2.  Blar^mail — judgment  of  conviction  affirmed.  In  a  prosecution  for  sending 
tlireateniug  letters  in  violation  of  section  55S  of  the  Penal  Code,  it  appeared  that 
the  complainiMg  witness  had  received  two  letters  from  a  society  called  the  **  Black 
Hand,"  demanding  payment  of  |500.  in  default  of  which  he  and  his  family  wouM 
be  destroyed.  The  complaining  witness  testified  that  the  defendant  had  called 
on  him  and  demanded  the  payment  of  the  money  in  compliance  with  the  letters. 
On  the  whole  evidence, 

Held,  that  a  judgment  of  conviction  should  be  affirmed.    Peoples.  Triscoli,  120. 

3.  Grand  larceny  in  the  second  degree  —  conviction  of  one  aiding  in  larceny  sus- 
tained. The  defendant  was  indicted  with  another  for  the  crime  of  grand  lar- 
ceny. On  the  trial  it  appeared  that  the  defendant  did  no  physical  act  in  con- 
summation of  the  larceny,  which  consisted  in  opening  a  woman's  purse  and  tak- 
ing money  therefrom  while  she  was  standing  in  a  crowd.  The  evidence  showed 
tbat  the  defendant  and  his  companion  hud  been  conferring  together  and  acting  in 


Digitized  by 


Gooc 


944  INDEX. 

CRIME  —  Continued. 

a  suspicious  manner  and  that  the  defendant  closely  followed  his  oompaiuaa 
when  the  latter  opened  the  pocket  book.     On  the  whole  evidence, 
Held,  that  judgment  of  conviction  should  be  affirmed.     People  v.  Kltin,  IM. 

4.*  Grand  larceny  in  the  second  degree.  The  defendant  was  convicted  of  grtnd 
larceny  in  the  second  degree  for  failing  to  pa^  for  or  return  upon  demand  a 
diamond  ring  which  he  had  purchased  on  conditional  sale.  The  defense  was  that 
the  diamond  was  not  of  the  weight  represented  by  the  complainant,  but  in  this 
respect  the  defendant  was  contradicted  bv  the  contract  of  conditional  sale.  It 
was  shown  that  he  had  paid  the  first  installment  by  a  check  which  was  uncollect- 
ible, and  had  refused  to  return  the  ring  upon  demand.  On  all  the  evidence, 
Held,  that  the  judgment  of  conviction  was  right  and  should  be  affirmed: 
That  as  the  defendant  did  not  make  the  payment  at  the  time  the  ring  was 
delivered,  nor  return  the  same  when  demanded,  he  was  guilty  of  lucenj 
under  section  528  of  the  Penal  Code.     People  v.  Oluek,  432. 

5.  Same  —evidence  —  character  of  defendant  impeacJied  by  quegtums  as  to  spedfo 
acts.  When  a  defendant  in  a  criminal  action  has  offered  himself  as  a  witoesa, 
the  prosecution  on  cross-examination  may  prove  specific  acts^  tending  to  dis- 
credit him  or  impeach  his  moral  character.  Thus,  he  may  be  asked  if  be  had 
not  been  engaged  in  selling  worthless  steamship  tickets  to  poor  immigrants. 
There  is  a  distinction  between  evidence  of  previous  arrest,  indictment  or  accn 
sation  of  wrongful  acts,  and  evidence  of  the  commission  of  the  wrongful  acts 
themselves.  It  is  only  evidence  of  the  former  character  that  the  authorities 
condemn,  and  it  is  well  settled  that  acts  showing  disregard  of  law  and  con- 
tempt of  the  rights  of  others  may  be  shown  on  cross-examination  to  affect  the 
credibility  of  the  witness  and  impeach  his  moral  character.    Jd. 

6.  Grand  larceny,  first  degree.  The  defendant  was  indicted  and  convicted  of 
grand  larceny,  first  degree,  in  obtaining  money  by  falsely  representing  that  a 
certain  bond  upon  which  he  obtained  a  loan  was  a  subsisting  and  outistauding 
lien.    Evidence  considered  and  conviction  sustained.     Pepple  v.  Comity^  462. 

7.  Eoidence  —  false  representations  af  a  part  of  res  gesta.  When,  in  addition  to 
the  misrepresentation  as  to  the  validity  of  the  bond,  the  defendant  also  made 
false  statements  as  to  the  existence  of  a  trust  company  of  which  he  claimed  to  be 
attorney  and  that  the  person  who  wished  to  borrow  money  on  the  bond  was  a 
wealthy  man,  when  in  fact  he  was  a  notorious  criminal,  such  minor  false  repre- 
sentations, connected  with  the  principal  misrepresentation,  are  part  of  the  ra 
gestcB  and  evidence  thereof  is  admissible.     Id. 

8.  Same  —  prior  arrest  and  extradition  of  defendant.  Admission  of  evidence 
that  the  defendant  was  known  by  different  names  in  various  parts  of  the  world 
and  was  under  arrest  at  various  times  and  was  under  requisition  for  extradition 
to  another  State  is  not  error  when  shown  to  excuse  the  delay  in  bringing  the 
defendant  to  trial.  Said  evidence  is  also  admissible  to  identify  the  defen&nt  and 
also  to  show  flight  from  the  scene  of  his  crime  in  this  State.     Id. 

9.  Same  —  parol  proof  of  contents  of  check.  When  the  fact  is  admitted  that 
the  defendant  receivecl  a  check  for  twenty-five  dollars  for  alleged  services  as  an 
attorney  in  the  tninsaction,  the  contents  of  the  check  may  be  shown  without 
producing  the  instrument  when  the  defendant  is  not  indicted  for  receiving  money 
on  that  check.     Id. 

10.  Same.  When  the  defendant  under  indictment  is  traveling  under  many 
aliases,  a  witneas  may  state  from  what  source  he  received  his  information  as  to 
the  whereabouts  of  the  defendant,  even  though  the  person  who  gave  the 
information  be  not  produced  as  a  witness.     Id. 

11.  Practicing  medicine  defined.     Practicing  medicine  within  the  meaning  of 
section  153  of  the  Public  Health  Law,  prohibiting  such  practice  without  lawful 
registration,  does  not  consist  in  merely  administering  drugs  or  the  use  of  surgical  * 
instruments,  but  the  term  includes  broadly  the  making  of  diagnosis  and  other 
recognized  practice  of  physicians.     People  v.  AUcutt,  546. 

12.  Practicing  medicine  without  right.  Hence,  one  not  licensed  to  practice, 
who  advertises  himsel  f  as  a  doctor  practicing  mechano  neural  therapy,  who  takes 
patients,  makes  diagnosis  and  prescribes  diet  and  conduct,  and  who  asserts  the 
power  to  •'  cure  all  diseases  that  any  physician  can  cure  without  drugs,  and  also 
diseases  that  they  cannot  cure  with  drugs,"  and  takes  payment  for  consoltatioDS 
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and  treatment,  is  properly  convicted  of  a  violation  of  the  statute,  although  he 
administers  no  medicines.    Id. 

13.  Extortian  by  pruident  of  labor  union  —  evidence.  The  defendant,  the  presi- 
dent of  a  labor  union,  was  convicted  under  sections  552,  553,  and  554  of  the  Penal 
Code  for  extorting  mone^  from  a  contractor  under  the  threat  of  continuing  a 
strike  after  all  controversies  with  the  labor  union  had  been  settled.  Evidence 
considered  and  judgment  of  conviction  affirmed. 

A  threat  by  the  president  of  a  labor  union,  who  has  control  of  the  action  of 
the  members,  to  continue  a  strike  after  all  legitimate  differences  have  been  settled 
unless  the  contractor  gives  a  certain  sum  of  money  to  the  defendant  is  a  threat  to 
do  unlawful  injury  to  property  within  the  meaning  of  the  statute.  Beople  v. 
Weinaeimer,  603. 

14.  Same  —  damage  to  complaining  witness.  Although  there  is  no  evidence  of 
the  specific  amount  of  damage  which  would  have  l^ea  sustained  if  the  com* 
plaining  witness  had  refused  to  comply  with  the  threat,  the  conviction  may  be 
sustained  if  it  appear  that  he  would  have  sustained  damage,  and  the  failure  to 
show  the  amount  thereof  docs  not  require  a  reversal. 

Neither  is  it  material  whether  the  contract  of  the  complaining  witness  with  the 
owner  was  what  it  purported  to  be  or  whether  the  owners  were  themselves  to 
furnish  the  material  and  the  complainant  was  merely  paid  for  superintending  the 
"work,  as  upon  either  theory  he  would  have  sustained  damage. 

Neither  is  it  material  whether  the  money  which  the  complaining  witness  deliv- 
ered to  the  defendant  was  his  own  or  the  monny  of  the  owners  for  whom  he 
acted  as  agent.  In  such  action  it  is  not  a  question  as  to  wliose  money  was' 
extorted  by  the  defendant,  but  whether  he  received  it  from  the  complainant.    Id. 

16.  Same  —  evidence  of  prior  threat.  Evidence  that  prior  to  the  offense  charged 
the  defendant  threatened  to  call  a  strike  on  the  same  building  when  the  work 
:was  in  the  hands  of  another  contractor  unless  money  were  paid  to  him  is  admis- 
sible to  show  intent  to  do  unlawful  injurv  to  the  complainant's  property  and  to 
show  a  previously  conceived  plan  to  commit  the  cririie.  Such  evidence  shows 
that  the  purpose  and  plan  were  directed  toward  "the  contract  work,"  the  threat 
to  the  former  contractor  being  so  closely  connected  in  time  and  similarity  of  cir- 
cumstances as  to  indicate  that  the  demands  and  threat  constituted  a  step  in  a 
preconceived  plan  and  purpose  which  culminated  in  the  crime. 

It  is  not  error  to  refuse  to  charge  that  the  jury  cannot  consider  the  statement 
of  the  former  contractor  that  the  deffendant  asked  him  for  money  as  corroborative 
of  the  testimony  of  the  complaining  witness,  when  no  request  is  made  that  the 
iury  should  be  instructed  that  the  evidence  should  be  limited  to  the  question  of 
motive  and  intent,  especially  so  when  the  court  subsequently  charges  that  there 
is  no  direct  testimony  corroborating  the  statement  of  the  complaining  witness 
that  he  was  asked  for  money  at  the  date  of  the  extortion.    Id. 

Jurisdiction  not  lost  by  continuation  of  Trial  Term  beyond  the  original  time 
set  —  technical  objections. 
See  Court,  2-4. 

Conviction  for  murder  in  the  second  degree  sustained. 
See  Evidence,  2,  8. 

DAHAGEa 

Survival  of  action  for  damages  for  failure  to  give  preference  under  Civil 
Service  Law  —  failure  to  seek  other  employment  excused. 
See  Civil  Service. 

Measure  of  damages  for  failure  to  erect  iron  work  in  a  building. 
See  Contract,  2. 

Waiver  of  liquidated  damages  by  municipality. 
See  Contract,  6. 

Sufficient  evidence  thereof  in  trial  for  extortion. 
See  Crime,  14. 

To  abutting  owners  by  construction  of  underground  railway — counsel  fees 
and  necessary  expenses  allowed. 
See  Eminent  Domain,  1. 

App.  Div.— Vol.  CXVII.        60 
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A  finding  that  specific  performance  is  impossible  Is  a  prerequisite  to  maoBf 
damages. 

See  Equity. 

When  counsel  fees  proper  on  reference  to  assess  damage  upon  denial  of  an 
injunction  pendente  lite. 

See  Injunction,  2. 

Defendant  let  in  to  defend  excessive  damages  after  default. 
See  Judgment,  4. 

In  action  on  promissory  note  —  answer  alleging  conversion  of  coUateral  must 
also  allege  damages., 

See  Practice,  4. 

Right  to  recovery  on  items  for  hospital  expenses  necessitated  by  injury  not 
determined  on  motion  to  strike  out  allegations. 
See  Practice,  6. 

Measure  of  damages  for  breach  of  contract  to  ship  goods. 
See  Sale.  1. 

DEBTOB  AND  CBEDITOB. 

1.  Judgment  creditor's  action  to  recover  sums  paid  to  prendent  of  ooTpoTaHon-^ 
bille  and  fwies — payment  of  i7idividtuU  debt  by  draft  of  corporation — token  trans- 
feree holder  in  good  faith  for  wUue  —  tohen  holder  not  put  upon  inquiry  as  to  defects. 
The  defendant  trust  company  loaned  to  the  president  of  a  foreign  corpoitition 
and  another  a  sum  of  monev,  taking  their  personal  note  for  the  amount.  The 
borrowers  were  owners  of  the  entire  capital  stock  of  the  foreign  corporation 
and  pledged  the  same  with  the  trust  company  as  security  for  the  loan.  There- 
after the  borrowers  applied  for  another  loan  with  the  alleged  object  of  increas- 
ing the  capital  stock  of  the  company,  which  loan  was  refused.  The  president 
of  the  foreign  corporation  negotiated  with  other  parties  for  a  loan  on  the  credit 
of  the  company,  and  being  successful  and  obtaining  a  draft  payable  to  the 
order  of  his  own  corporation,  paid  his  indebtedness  to  the  defendant  therewith 
and  reclaimed  the  pledged  stock.  The  draft  with  which  the  debt  was  paid 
was  indorsed  by  him  as  the  president  and  general  manager  of  the  company. 
The  defendant  trust  company  was  informed  at  the  time  of  the  original  loan 
that  it  was  made  to  enable  the  borrowers  to  pay  a  balance  due  on  stock  of  the 
corporation  held  by  them.  It  also  appeared  that  the  borrowers  were  the  sole 
stockholders  of  the  corporation  and  that  the  president  was  vested  by  the  board 
of  directors  with  the  entire  control  and  management. 

In  an  action  to  charge  the  defendant  trust  company  with  the  value  of  the 
draft  received  by  it  on  the  ground  that  the  money  was  used  by  the  president 
to  pay  a  personal  debt, 

Held,  that  the  draft  being  commercial  paper,  and  being  taken  by  the  trust 
company  in  discharge  of  a  debt,  the  defendant  was  a  holder  for  value  whether 
the  paper  was  taken  before  or  after  the  debt  was  due; 

That  the  plaintiff  in  order  to  recover  must  show  that  the  paper  was  not  taken 
by  the  defendant  in  good  faith; 

That  owing  to  the  facts  that  the  president  had  full  control  of  the  corporation 
and  any  inquiry  on  the  part  of  the  defendant  would  have  revealed  the  fiact 
that  he  was  empowered  to  do  any  act  on  behalf  of  the  corporation  and  that 
the  transaction  between  the  borrowers  and  the  defendant  might  have  been  an 
act  done  on  behalf  of  the  corporation,  the  defendant  was  entitled  to  treat  the 
acts  of  the  borrowers  as  those  of  the  corporation  and  thus  took  the  paper  in 
good  faith  and  for  value; 

That  the  defendant  was  not  bound  to  inquire  further  into  the  details  of  the 
arrangement  between  the  president  and  his  corporation  other  than  that  it  had 
given  its  consent  to  the  use  of  the  money.  Facts  which  put  a  holder  or 
indorsee  of  commercial  paper  upon  inquiry  as  to  a  possible  defect  put  him 
upon  inquiry  in  respect  to  Uiat  particular  defect  only,  and  the  duty  of  inquiry 
extends  no  further; 

That  although  the  capital  stock  of  a  corporation  is  a  trust  fund  for  the  benefit 
of  its  creditors,  who  have  an  equitable  lien  thereon,  both  as  against  the  stock* 
holders  and  all  transferees,  except  purchasers  in   good    faith  for  value,   yei 
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there  is  a  difference  between  the  vendee  of  the  real  or  personal  property  of  a 
corporation  and  one  who  t^kes  its  negotiable  paper,  in  the  latter  case  it  is 
not  a  question  as  to  the  actual  right  of  the  transferrer  to  convey,  but  as  to  his 
apparent  right  to  make  the  transfer.  When  there  is  such  apparent  right  of 
transfer  a  holder  for  value  in  good  faith  will  be  protected  unless  he  has  notice 
of  an  abuse  of  trust  or  intended  fraud; 

That  the  fact  that  the  borrowers, when  taking  the  original  loan  paid  commis- 
sions and  other  expenses  and  directed  the  division  of  the  money  into  several  checks 
for  this  purpose,  and  subsequently  to  the  knowledge  of  the  defendant  borrowed 
large  sums  from  other  banks,  did  not  charge  the  lender  with  any  knowledge 
of  a  fraudulent  purpose; 

That  although  the  payment  to  the  defendant  by  the  president  made  his  corpora- 
tion insolvent,  the  defendant,  being  a  transferee  for  value,  was  protected  in  the 
absence  of  knowledge  or  information  leading  it  to  believe  or  suspect  that  the 
corporation  would  be  thereby  made  insolvent.     Ward  v.  City  Trust  Co.,  180. 

2.  Agreement  of  creditors  to  prosecute  claims  for  mutual  benefit — token  pur- 
chaser of  debtor's  propo  ty  Jiolds  as  trustee  for  ot/ier  creditors  —  w?ien  release  in 
former  action  does  not  bar  creditor  from  sharing  in  trust  property — reimbursement 
of  trustee.  Several  creditors  entered  into  a  mutual  agreement  to  act  together  in 
the  enforcement  of  their  respective  claims  and  that  the  amount  realized  should  be 
shared  pro  rata.  It  was  agreed  that  certain  sums  should  be  advanced  by  parties 
pro  rata  to  protect  the  debtor's  property  from  foreclosure  on  mortgages  prior  to 
their  liens,  and  that  upon  foreclosure  the  property  should  be  bought  in  and  sold 
for  the  benefit  of  all  creditors,  none  of  them,  however,  being  under  obligation  to 
advance  any  money. 

Held,  that  one  of  the  parties  to  said  agreement  who  purchased  the  property  on 
foreclosure  held  it  impressed  with  a  trust  for  the  benefit  of  his  fellow-creditors, 
although  under  the  agreement  he  was  under  no  obligation  to  buy  the  property; 

That  the  interlocutory  judgment  in  a  former  action  by  one  of  the  creditors 
against  the  trustee  to  impress  a  trust  upon  the  property  bought  on  foreclosure 
was  not  res  ac(judieata  as  to  the  right  of  a  creditor  who  did  not  appear  in  that 
action,  when  the  relief  awarded  him  in  the  final  judgment  was  reversed  on  the 
ground  that  there  was  nothing  to  support  it;  that  a  receipt  and  release  executed 
by  such  creditor  in  the  former  action  relieving  the  other  parties  from  all  claims 
.referred  only  to  the  claims  and  liabilities  that  might  have  arisen  out  of  the  trans- . 
actions  recited  in  said  instrument  and  had  no  reference  to  the  creditor's  interest  in 
the  real  estate  impressed  with  the  trust; 

That  a»  the  purchaser  on  foreclosure  was  held  to  have  purchased  as  trustee  for 
his  fellow-creditors,  he  was  entitled  to  be  reimbursed  for  the  money  actually  paid 
for  the  property  and  not  merely  for  so  much  thereof  as  went  to  satisfy  the 
mortgage.     Eisert  v.  Bowen,  488. 

8.  Judgment  creditor's  action  to  set  aside  sale  of  personalty — right  of  insolvent 
incompetent  to  pay  debts  —  pleading  — failure  to  show  transfer  in  fraud  of  creditors 
—  token  judgment  creditor  of  incompetent  may  rescind  sale  induced  by  fraud  —  resti- 
tution in  equity — failure  to  show  sale  in  violation  of  chapter  6Q9  of  the  Latos  of 
1904 — practice  —  only  one  judgment  on  demurrer  authorized.  The  complaint  in  a 
judgment  creditor's  action  in  substance  alleged  that  one  B.,  the  judgment  debtor, 
had  a  lease  of  a  saloon  with  a  right  of  renewal  from  year  to  year  so  long  as  he 
purchased  beer  from  one  D.,  who  was  owner  of  the  building  and  fixtures;  that  D. 
required  B.  to  assume  a  fictitious  mortgage  on  the  premises;  that  B.  was 
mentally  disordered  by  drink  and  incompetent  intelligently  to  transact  business 
or  enter  into  contracts;  that  D.  notified  B.  he  must  sell  out  and  vacate,  where- 
upon, while  intoxicated,  he  sold  his  business  and  ^ood  will  for  |1.950  to  the 
defendants  J.  and  M.,  which  sale  was  consummated  in  the  office  of  D.;  that  the 
actual  value  of  the  business  sold  was  |3,000;  that  the  money  received  by  B.  was 
mostly  expended  in  paying  his  debts,  and  that  the  transaction  left  him  totally 
insolvent.  These  transactions  were  prior  to  the  plaintiff's  judgment  against  B. 
for  goods  sold. 

Held,  that  the  complaint  failed  to  state  a  cause  of  action  against  the  defendant 
D.,  as  it  was  not  alleged  that  D.  had  possession  of  any  of  the  property  transferred 
byB.; 

That  even  though  one  be  incompetent  he  may  pay  his  debts  and  his  incom- 
petency is  not  ground  for  setting  aside  the  transaction; 
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That  as  the  alleged  fictitious  mortgage  was  not  a  lien  upon  anything  owned 
by  B.  or  transferred  by  him,  the  judgment  creditor  was  not  entitled  to  a  can- 
cellation thereof; 

That  as  against  the  defendants  J.  and  M.,  who  purchased  the  business,  the 
complaint  stated  no  cause  of  action  to  set  aside  the  transfer  as  fraudulent 
against  creditors,  there  being  no  allegation  of  intent  to  hinder,  delay  or  defraud 
creditors  on  the  part  of  B. ; 

That  although  allegations  of  fraudulent  intent  are  not  absolutely  necesaarj 
where  facts  showing  intent  are  set  forth,  the  facts  alleged  must  reasonably  .ead 
to  a  conclusion  of  fraudulent  intent  which  fairly  excludes  any  other  hvpoth^s; 

That  an  insolvent  may  sell  his  property  in  good  faith  without  fraudulent 
intent,  although  the  sale  places  the  property  beyond  the  reach  of  cr^iitors; 

That  the  presumptions  ^wing  out  of  the  Bankruptcy  Act  do  not  obtain  in 
an  ordinary  judgment  creditor's  action; 

Held,  further,  that  the  allegations  that  B.,  by  reason  of  drink,  was  not  in  fit 
condition  to  transact  business,  and  was  unable  to  understand  his  acts  or  the  ettect 
thereof,  was  not  a  sufficient  allegation  of  insanity  to  enable  a  judgment  cred- 
itor to  recover  the  property  sold  as  standing  in  the  shoes  of  the  seller; 

Nevertheless,  it  is  held  that  treating  the  complaint  as  alleging  fraud  perpetrated 
upon  the  seller  by  procuring  his  intoxication,  the  ludgment  creditor  must  be 
considered  as  standing  in  the  shoes  of  the  seller  and  entitled  to  equal  right  to 
rescind  the  sale  if  fraudulent; 

That  the  facts  alleged  showed  that  the  seller  was  entitled  in  equity  to  rescind 
the  transaction  on  the  ground  of  fraud,  and  that  this  equitable  right  was  a 
chose  in  action  which  a  judgment  creditor  may  reach  by  a  suit  in  equity; 

That  although  he  who  seeks  equity  must  do  etjuity,  and  in  rescinding  a  sale 
return  the  amount  paid  to  the  vendee,  and  although  in  equity  an  actual  tender 
before  suit  is  not  necessary,  but  the  plaintiflF  must  offer  restoration  in  the  com- 
plaint, the  offer  of  restitution  in  the  pleading  is  not  a  prerequisite  to  the  insti- 
tution of  the  suit  but  a  condition  for  granting  relief,  and  the  complaint  may 
be  sustained  where  the  plaintiff  prays  for  general  relief  agreeable  to  the  causcL 

That  although  the  complaint  alleged  that  the  merchandise  was  sold  in  bulk, 
not  in  the  ordinary  course  of  trade,  without  filing  an  inventory  thereof  ^ve  days 
before  the  sale,  and  without  making  inquiry  as  to  the  names  and  addresses  of 
creditors,  and  without  notification  to  creditors,  a  cause  of  action  was  not  stated 
under  chapter  569  of  the  Laws  of  1904; 

Held.furtJier,  that  when  several  defendants  demur  only  one  decision  is  author- 
lzed,which  should  determine  their  several  rights.     Pritz  v.  Jone»,  643. 

4.  Judgment  creditor* s  action  to  set  aside  conveyance  —  dihmieaal  of  t?ie  complaint 
sustained.  In  an  action  by  a  judgment  creditor  to  obtain  a  decree  that  the  title  to 
real  property  is  held  by  a  third  person  as  trustee  for  the  creditors  of  the  debtor,  it 
appears  that  the  debtor  entered  into  a  contract  for  the  purchase  of  the  property, 
title  to  pass  at  a  future  day;  in  the  meantime  the  purchaser  to  enter  into  pos- 
session and  pay  a  rental.  He  entered  into  possession  and  his  license  for  a 
saloon  having  been  revoked  by  order  of  the  court,  he  was  unable  to  pay  the 
consideration^  for  the  property  in  cash  and  purchase-money  mortgage  as 
required  by  the  contract  of  sale,  and  the  owner  at  the  request  of  the  debtor 
conveyed  the  premises  to  a  third  person,  who  paid  therefor  by  purchase-money 
mortgages,  etc.  It  further  appeared  that  the  saloon  license  was  issued  to  the 
new  purchaser  and  that  the  plaintiff's  debtor  liad  not  paid  more  than  $250 
toward  the  complete  purchase  price  of  $7,250.  It  also  appeared  that  the 
grantee  had  conveyed  the  premises  to  parties  who  had  guaranteed  the  payment 
of  the  purchase-money  mortgage  given  by  him  and  who  had  advanced  ^600  of 
the  purchase  price. 

On  all  the  evidence. 

Held,  that  a  dismissal  of  the  complaint  upon  the  merits  was  justified,  as  the 
plaintiff  had  not  made  out  a  case  for  equitable  relief; 

That  the  plaintiff  was  not  euiitled  to  have  the  conveyance  set  aside  under  section 
74  of  the  Real  Property  Law  providing  that  a  grant  of  property  to  one  person, 
the  consideration  to  be  paid  by  another,  is  presumed  to  be  fraudulent  as  against 
the  creditors  of  the  person  paying  the  consideration,  for  under  the  circumstances 
the  evidence  disproved  fraudulent  intent.     Golnon  v.  Buckley,  742. 

Payment  is  an  affirmative  defense  and  nwst  be  pleaded. 
See  Evidence,  12. 
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Transfer  of  property  by  insolvent  corporation  to  pay  notes  of  transferee  of 
which  corporation  had  received  the  benefit. 
See  Fraud. 

Action  to  charge  a  joint  debtpr  not  personally  served  in  a  prior  action. 
See  Judgment,  1. 

DEFINITION. 

Meaning  of  the  insurance  term  ''Mark  off." 

Bautwtll  V.  Globe  <&  Butgen  Fire  Insurance  Co,,  904. 

*'  Practicing  medicine  "  defined. 
See  Crime,  11. 

When  the  expression  *' having  husband,  etc.,  living''  means  leaving  them 
surviving. 

See  Will,  9. 

DEPOSITION. 

Commission  upon  interrogatories  must  state  to  whom  issued.  A  commission  to 
take  the  testimony  of  a  witness  upon  interrogatories  under  section  887  of  the 
Code  of  Civil  Procedure  must  name  the  person  to  whom  it  is  issued  or  it  will  be 
vacated.     Spurr  ds  Sons  {Incorporated)  v.  Empire  State  Surety  Co.,  816. 

Sufficient  affidavit  upon  application  to  strike  name  from  primary  enrollment. 
See  Election  Law,  5. 

DISCOVERY. 

1.  Examination  of  hooks  and  papers  —  defense  of  Statute  of  Frauds  not  considered 
on  such  application — inspection  of  papers  in  attorney's  possession.  When  in  an 
action  for  the  specific  performance  of  a  contract  to  sell  lands,  the  plaintiff 
moves  for  an  inspection  of  papers,  a  defense  of  the  Statute  of  Frauds  is  no  bar 
to  the  granting  of  the  application  if  the  complaint  alleges  the  contract  to  convey 
and  the  consideration  agreed  upon.  The  complaint  need  not  allege  that  the 
agreement  was  in  writing,  for  the  Statute  of  Frauds  is  an  affirmative  defense, 
and  the  merits  of  that  defense  will  not  be  determined  on  a  motion  to  inspect 
papers.    Avery  v.  Lee^  244. 

2.  Practice  —  inspection  of  books  and  papers  before  trial.  When  in  an  action 
for  services  the  defendant  counterclaims  fifty  odd  items  of  moneys  misappro- 
priated by  the  plaintiff  at  specific  dates,  which  items  are  particular! v  set  forth 
in  the  answer,  the  plaintiff  should  be  allowed  an  inspection  of  the  defendant's 
books  in  order  that  uncontested  issues  may  be  eliminated  from  the  trial. 

Under  such  cfrcumstances  an  inspection  is  as  much  for  the  benefit  of  the  trial 
court  as  for  the  party  himself.     Edmonds  v.  Attuckt  Music  Publishing  Co.,  486. 

Inspection  of  papers  in  attorney's  possession — attorney  acting  as  business 
agent  not  privileged. 

See  Attorney  and  Client,  7. 

Right  of  director  to  inspection  of  corporate  books. 
See  Corporation,  1. 

Mandamus  by  stockholder  to  obtain  inspection  of  books. 

See  CORFORATION,  4. 

DIVOBOE. 

Failure  to  show  collusion  —  admission  by  defendant. 
See  Husband  and  Wife,  2. 

DOMESTIC  RELATIONS. 

See  Guardian  and  Ward. 
See  Husband  and  Wife. 
See  Parent  and  Child. 

DO  WEB. 

When  ante-nuptial  agreement  not  made  in  lieu  of  dower. 
See  Husband  and  Wife,  1. 
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EJECTMENT. 

New  trial  on  payment  of  costs —  rig?it  where  payment  compelled  by  execution. 
Under  section  1525  of  the  Code  of  Civil  Procedure  whereby  the  defendant  in  aD 
action  of  ejectment  is  entitled  to  a  new  trial  as  a  matter  of  right  upon  payment 
of  costs  within  three  years  after  entry  of  judgment  against  him,  it  is  imma- 
t(  rial  whether  the  costs  be  paid  by  the  defendant  voluntarily  or  collected  from 
him  by  execution  on  the  iudgment.  That  section  does  not  refer  to  a  voluntaiy 
payment  of  costs  only.  Actual  payment  within  the  time  specified  is  all  that  is 
necessary. 

The  situation  is  not  affected  bv  reason  of  the  fact  that  the  execution  was  satisfied 
by  a  sale  of  the  interest  of  the  defendant  in  the  premises.  Tovmshend  v.  Keenan, 
No.  i.  484. 

ELECTION  LAW. 

1.  Prtservfition  of  ballots  after  time  for  destruction  has  expired.  Although  sec- 
tion 111  of  the  Election  Law  provides  for  the  destruction  of  ballots  afterthe  expi- 
ration of  six  months,  yet  when  new  ballot  boxes  have  been  acquired  and  a 
controversy  is  pending  as  Co  the  legality  of  an  election,  an  order  requiring  the 
preservation  of  the  ballots  after  the  expiration  of  the  statutory^  time  will  not  be 
vacated,  when  it  does  not  anpear  there  is  any  public  necessity  'for  the  vacating 
of  the  order  or  that  the  use  of  the  old  ballot  boxes  will  be  necessary  in  coming 
elections. 

In  any  event  the  application  to  be  relieved  from  the  order  preserving  the  bal- 
lots should  be  made  by  the  board  of  elections  against  whom  it  operates  rather 
than  by  the  officeholder  whose  election  is  contested.     Matter  of  Heaist,  240. 

2.  Use  of  unofficial  ballot  unautJtorised —  mandamus  to  inspectors  to  reeonreve  and 
certify  result.  The  Election  Law  prohibits  the  use  of  unofficial  ballots  except  as 
provided  in  sections  89  and  107. 

When  it  appears  that  at  a  village  election  aQ  official  ballot  conforming  to  the 
statute  was  printed  and  used,  the  inspectors  of  election  are  without  authority  to 
issue,  poll  or  count  unofficial  ballots,  and  if  they  have  done  po,  mandamus  will 
issue  to  compel  them  to  reconvene,  return  the  unofficial  ballots,  correct  the 
statement  of  the  results  of  the  canvass  and  make  a  proper  certificate  of  the 
result. 

The  writ  will  issue  even  though  the  officials  elected  on  the  unofficial  ballot  have 
been  declared  elected  and  are  holding  office.  While  under  the  writ  the  court 
cannot  oust  de  facto  officers  and  induct  others  in  their  places,  the  writ  lies  for  the 
purpose  aforesaid,  and  the  persons  who  then  appear  to  have  received  the  legal 
majority  may  assert  their  rights  to  office  in  a  proper  proceeding.  People  ex  rel. 
March  v.  Beam,  874. 

8.  Application  to  strike  name  from  primary  enrollment  —  wTien  puHie  question 
involved.  The  question  of  the  sufficiency  of  an  affidavit  on  an  application  under 
subdivision  11  of  section  8  of  the  Primary  Election  Law  to  strike  a  name  fr»m 
the  primary  enrollment  is  of  such  public  importance  that  the  court  will  hear  the 
case,  although  the  primary  election  has  been  held.    Matter  of  Titus,  621. 

4.  Same — statutory  construction.  Although  it  seems  that  the  Legislature  may 
prescribe  such  rules  and  regulations  applying  to  all  primary  elections  as  it  deems 
necessary  and  proper,  and  may  provide  for  the  removal  of  the  name  of  an  elector 
from  the  enrollment  when  he  has  removed  from  the  district,  yet  when  the  Legis- 
lature has  not  made  adequaate  provision  to  protect  such  elector  from  having  hia 
name  stricken  from  the  roll  without  his  knowledge  the  said  statute  should  be  so 
construed  as  to  afford  him  the  necessary  protection.     Id. 

5.  Sams  —  wJien  affidavit  insufficient.  Said  statute  authorizes  the  removal  of 
the  name  of  an  enrolled  elector  only  upon  proof  constituting  satisfactory  evi- 
dence not  only  that  the  elector  has  removed  from  the  address  from  which  he 
registered,  but  from  the  election  district  as  well.  Hence,  when  such  elector 
served  by  mail  at  his  last  known  address  has  failed  to  appear  in  the  proceeding 
to  remove  his  name  from  the  roll  and  the  affidavit  showing  his  removal  from 
that  residence  given  is  not  made  by  a  lessee  or  occupant  or  janitor  or  proprietor 
of  the  premises,  but  by  an  occupant  of  a  house  in  the  vicinity,  and  the  affiant 
has  no  personal  knowledge  that  the  elector  has  actually  removed  from  the 
election  district  as  well,  but  merely  states  that  fact  as  a  conclusion,  the  affidavit 
IS  insufficient,  although  uncontradicted,  to  make  it  a  mandatory  duty  of  the  court 
to  strike  the  name  from  the  enrollment. 
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(Per  Scott,  J.):  Such  affidavit  merely  shows  that  the  elector  removed  from  the 
dwelling  and  raises  no  presumption  that  he  removed  from  the  district,  and  a 
mere  statement  that  he  no  longer  resided  in  the  district  is  valueless  as  proof.    Id. 

ELECTION  OF  BEMEDIEa 

Right  of  defendant  to  compel  election  in  action  for  conversion  and  for  goods 
sold. 

See  Pleading,  14. 

EMINENT  DOMAIN. 

1.  Munidpcd  corporation —  injury  to  aibtUting  owners  hy  construction  of  under- 
ground railway  —  counsd  fees  and  necessary  expenses  allowed.  The  granting  of 
the  application  of  the  rapid  transit  commissioners  of  the  city  of  New  York  to 
legalize  an  unauthorized  use  of  Park  avenue  for  an  underground  railway  is  in 
the  discretion  of  the  court,  and  where  the  use  of  such  street  has  caused  actual 
damage  to  abutting  owners,  the  court  in  its  discretion  will  award  the  property 
owners  a  reasonable  amount  for  the  expenses  in  ascertaining  the  amount  of  dam- 
age to  which  the  property  has  been  subjected.  The  award  should  include 
compensation  for  counsel,  taxable  costs  and  other  disbursements  necessary  for  the 
proper  presentation  of  the  case  to  the  court.  A  reasonable  counsel  fee  is  five 
per  cent  upon  the  amount  of  the  award  made  to  each  owner,  not  excepding 
|l,000  in  any  case.     Matter  of  Board  of  Rapid  Transit  Railroad  Comrs.,  160. 

3.  Taking  land  for  improoement  of  Erie  canal  — failure  to  file  map,  certificate, 
etc.  Entry  upon  lands  by  a  contractor  for  the  purpose  of  improving  the  Erie 
canal  under  chapter  147  of  the  Laws  of  1903  without  the  filing  of  the  map, 
survey  and  certificate  and  without  notice  to  the  owner,  is  a  trespass  for  which 
the  Btate  is  not  liable,  but  for  which  the  contractor  only  is  liable.  United  Trac- 
tion Co.  V.  Ferguson  Contracting  Co.,  805. 

3.  Same  —  tolien  lessee  of  railroad  may  enjoin  appropriation  of  street.  When 
such  contractor  intends  to  enter  upon  and  appropriate  a  street  upon  which  there 
is  a  surface  railroad  without  the  filing  of  the  map  and  certificate  and  without 
notice,  the  railroad  is  entitled  to  an  injunction  restraining  the  contractor  from 
entering,  excavating  or  in  any  way  interfering  with  its  structures  or  rights.    Id. 

4.  Same  —  rights  of  lessee.  The  plaintiff,  although  the  lessee  of  the  railroad, 
may  maintain  the  action  even  though  its  rights  be  considered  personal  property, 
for  a  lessee  may  recover  not  only  for  injury  to  his  leasehold  but  for  injury  to  the 
remainder  as  well.    Id. 

5.  Condemnalion  of  existing  water  works  hy  municipality  —  when  consent  of  State 
Water  Commission  not  necessary.  Although  section  2  of  chapter  723  of  the 
Laws  of  1905  requires  a  municipal  corporation  before  acquiring  lands  for 
"  new  or  additional  sources  of  water  supply  "  to  submit  maps  to  the  State  Com- 
mission and  procure  its  approval,  the  requirement  applies  only  to  proceedings 
to  condemn  lands  for  new  or  additional  sources  of  water  supply.  The  statute 
has  no  application  where  a  municipality  seeks  to  condemn  a  fully  equipped 
and  established  system  of  water  workls  which  has  theretofore  furnished  the  local 
supply. 

It  seems,  that  one  of  the  main  objects  of  said  statute  is  to  protect  municipali- 
ties and  the  inhabitants  thereof  from  encroachment  by  other  municipalities.  Vil- 
lage of  Waverly  v.  Watterly  Water  Co.,  336. 

6.  Acquisition  ^  piers  by  city  of  New  York  —  compensation  for  **  shedding 
license  "  taken.  When  a  pier  owned  partly  by  the  city  of  New  York  and  partly 
by  private  owners  is  taken  by  eminent  domain  and  the  private  owners  have  a 
license  from  the  city  to  erect  and  maintain  a  shed  upon  said  pier,  the  "shed- 
ding" right  is  an  incorporeal  hereditament  enhancing  the  value  of  the  property 
and  cannot  be  taken  without  due  compensation.  This  is  true,  although  the 
license  to  build  the  shed  provides  that  the  manner  of  construction  is  subject  to 
regulation  by  the  police  power  and  reserves  a  right  to  require  changes  and 
additions. 

Although  the  right  to  build  a  shed  was  originally  given  in  1873,  which  right, 
though  unauthorized,  was  confirmed  by  chapter  249  of  the  Laws  of  1875,  the 
property  right  therein  is  not  lost  by  reason  of  the  fact  that  the  shed  has  been 
partially  destroyed  by  fire,  and  the  owner  of  that  right  is  entitled  to  compensa- 
tion therefor  when  the  pier  is  taken  by  eminent  domain. 
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But  when  a  pier  having  no  present  shedding  right  appurtenant  thereto  ia 
taken,  the  owner  is  not  entitled  to  compensation  for  the  possibility  that  such 

Sermit  might  be  granted  in  the  future.    Matter  cf  City  of  New  York  (Pien  Old 
ro8.  19  and  20),  553. 

7.  Municipal  corporations  —  taking  lands  for  park  purposes  in  city  of  New  York 
— wJien  interest  on  award  barred.  Although  section  4  of  chapter  5^  of  the  Iaws 
of  1884  allows  the  owner  of  lands  taken  by  the  city  of  New  York  to  recover  by 
action  the  award  "with  lawful  interest"  after  default  in  payment  thereof,  such 
interest  is  not  a  part  of  the  award  but  is  in  the  nature  of  damages  for  default 
in  payment  and  can  only  be  recovered  in  an  action  for  an  award. 

Hence,  when  the  award  has  been  paid  and  the  owner  has  given  a  receipt  for 
full  payment,  no  subsequent  action  lies  to  recover  interest  although  the  owner 
reserved  the  right  to  claims  for  interest  on  the  award.  Grote  v.  City  qfNem 
York,  768. 

EXPLOTEBS'  LIABILITY  ACT. 

See  Mastbb  and  Sebvant,  generally. 

EQUITY. 

Specific  performance  —  maney  damages  in  lieu  of  performance — finding  of 
inabflity  cf  defendant  to  pefform  is  prerequisite.  A  suitor's  right  to  specific  per- 
formance is  founded  on  his  right  to  equitable  relief.  If  upon  trial  it  appears 
that  he  is  entitled  to  equitable  relief,  it  will  be  decreed.  If,  however,  it  appears 
that  in  consequence  oi  the  condition  of  the  title  specific  performance  cannot  be 
decreed,  the  action  is  then  reserved  for  trial  as  an  action  for  damages  for  a  breach 
of  contract,  and  will  either  be  sent  to  a  jury  or  tried  and  determined  by  the 
court  as  the  circumstances  require.  But  before  the  court  can  five  a  money 
judgment,  it  must  decide  that  specific  performance  cannot  be  awarded.  Hence, 
a  decree  which  awards  specific  performance  or  money  damages  in  the  alternative 
without  finding  as  a  fact  that  specific  performance  is  impossible  is  unauthorized. 
Levy  V .  Knepper,  1«8. 

Offer  of  restoration  in  the  complaint  in  a  judgment  creditor's  action  against  a 
vendee  of  the  debtor. 

See  Debtor  and  Creditor,  3. 

When  trustee  who  has  participated  in  illegal  transfer  of  property  may  bring 
action  to  rescind  the  same. 

See  Executor  and  Administrator. 

When  court  will  not  order  summary  cancellation  of  a  lease  by  receiver  of  rents 
and  profits  for  a  good  consideration. 
See  MoRTOAOB,  1-8. 

Tender  as  a  prerequisite  to  equitable  relief. 
See  Pleading,  4. 

Vendee  entitled  to  equitable  Ken  on  lands  to  the  extent  of  consideration  paid. 
See  Vendor  and  Purchaser,  3-5. 

Conversion  of  realty  into  personalty  under  the  provisions  of  a  will. 
See  Will.  13. 

See  Injunction. 

ESCHEAT. 

When  title  of  State  not  divested  by  foreclosure. 
See  Real  Property,  2. 

ESTOPPEL. 

Of  legatees  who  have  accepted  division  of  estate  for  five  years  from  objecting 
to  basis  thereof. 

See  Will,  14. 

EVIDENCE. 

1.  Dtfendant  who  has  made  plaintiff's  agent  his  witness  cannot  introduce  written 
evidence  to  contradict  him.  When  the  defendant  on  cross-examination  has  made 
the  plaintiff's  agent  his  own  witness  by  introducing  in  evidence  a  letter  of  the 
agent,  the  defendant's  letter  in  answer  thereto  is  incompetent.  Natumal  Oi^ 
Bank  v.  Placifia  Oo,,  13. 
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2.  Expert  testimony  as  to  Mniiy  —  wiriotts  aUeged  erTf>r»  eamidered.  When  an 
expert's  tesUmooy  as  to  what  symptoms  would  be  manifested  by  a  person  sham- 
ming nnconsciousness  is  merely  a  repetition  of  what  has  already  appeared  in 
evidence,  and  proves  nothing,  its  admission  is  not  reversible  error. 

lay  witnesses  who  have  had  transactions  with  the  defendant  may  testify  as  to 
whether  his  acts  impressed  them  as  being  rational  or  irrational. 

When  an  expert  has  testified  that  the  defendant  is  sane,  basing  his  opinion  upon 
a  physical  examination,  and  has  also  pronounced  him  sane  when  interrogated  on 
a  hypothetical  question,  it  is  not  error  to  take  his  opinion  based  both  upon  his 
examination  and  the  hypothetical  question  without  repeating  the  same.  People 
V.  Koerner,  40. 

8.  BasUfor  opinion.  When  there  is  no  dispute  that  the  deceased  came  to  her 
death  through  the  act  of  the  defendant  and  one  of  the  defenses  is  insanity,  it  is 
not  error  to  allow  experts,  who  have  examined  the  defendant  between  the  murder 
and  the  trial,  to  testify  to  the  results  of  their  examination.  Under  such  circum- 
stances the  defendant's  mental  condition  prior  to  the  homicide  and  at  the  time  of 
trial  are  proper  subjects  of  consideration  for  the  jury. 

A  defendant  is  not  prejudiced  by  testimony  as  to  his  sanity  subsequent  to  the 
homicide,  which  is  stricken  out. 

When  it  is  admitted  that  the  deceased  had  broken  her  engagement  with  the 
defendant,  it  is  not  error  to  admit  her  letter  to  a  third  person  stating  that  the 
engagement  was  broken.    Id. 

4.  Opinion  as  to  permanency  of  injury  not  based  on  fnete.  Medical  experts 
should  not  be  allowed  to  express  an  opinion  as  to  the  permanence  of  an  injury 
when  the  opinion  is  not  based  on  facts  submitted  to  the  jury,  but  is  pure 
conjecture. 

Such  opinion  cannot  be  based  on  the  testimony  of  the  plaintiff,  as  the  opinion 
determines  the  effect  of  his  evidence. 

Nor  can  the  opinion  be  based  upon  the  facts  that  the  witnesses  dressed  the  plain- 
tiff's head  after  the  accident  and  found  a  fissure  in  or  fracture  of  the  skull,  the 
extent  of  which  they  did  not  investigate,  and  that  shortly  before  the  trial  they 
found  a  scar  and  slight  depression. 

When  the  verdict  shows  that  the  plaintiff  was  awarded  damages  for  a  perma- 
nent injury  instead  of  for  the  loss  of  a  few  days'  time  it  is  evident  that  such 
expert  testimony  was  prejudicial,  and  a  judgment  for  the  plaintiff  should 
be  reversed,    ikahy  v.  Gaylord  <fc  Eitapenc  Co.,  816. 

5.  Erroneous  admission  of  prior  statements  to  corroborate  witness.  Although  a 
witness  on  cross-examination  hi\s  been  asked  if  he  did  not  make  a  certain  oral 
statement  concerning  an  accident,  having  denied  that  he  did,  it  is  error  to  permit 
him  on  redirect  examination  to  testify  as  to  what  statement  he  did  make;  and 
where  the  witness  was  an  important  one  in  establishing  the  plaintiff's  case, 
and  the  statement  testified  to  was  in  corroboration  of  |iis  direct  testimony,  the 
error  is  ground  for  a  reversal.     Zuckerman  v.  New  York  City  Railway  Co.,  878. 

6.  Transaction  mth  -  decedent  —  indirect  evidence  of  transaction  incompetent. 
Section  829  of  the  Code  of  Civil  Procedure  forbids  not  only  direct  testimony  of 
personal  transactions  with  a  decedent,  but  also  every  attempt  by  indirection  to 
prove  the  same  thing. 

Thus,  when  plaintiffs  suing  on  a  quantum  meruit  to  recover  for  services  in 
preparing  plans  for  a  house  for  the  decedent  are  allowed  over  objection  to  testify 
to  frequent  interviews  with  the  decedeuu  respecting  the  plans  while  they  were 
being  prepared,  and  to  a  number  of  consultations  and  interviews  when  the 
plans  were  discussed,  it  is  reversiole  error.     Little  v.  Johnson,  500. 

7.  Defective  record  of  judgment  of  foreign  court  corrected  on  appeal.  Although 
in  an  action  upon  a  judgment  of  a  foreign  court,  the  record  of  the  judgment 
was  not  authenticated  in  the  manner  required  by  the  Code  of  Civil  Procedure  to 
be  read  in  evidence,  the  defect  may  be  remedied  by  the  presentation  of  a  duly 
authenticated  record  in  the  appellate  court.     MiUiken  v.  Dotson,  527. 

8.  Judicial  notice  --  Federal  statute  organizing  courts  of  District  of  Columbia. 
The  act  of  the  Congress  of  the  United  States  (12  U.  S.  Stat,  at  Large,  762.  chap. 
91)  organizing  the  courts  of  the  District  of  Columbia  is  a  public  act  of  which  the 
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courts  of  this  State  will  take  judicial  notice,  and  the  same  may  be  read  In 
evidence  without  the  proof  required  in  the  case  of  laws  of  a  foreign  jurisdiction. 
Such  act  passed  under  the  authorization  of  subdivision  17  of  section  8  of 
article  1  of  the  United  States  Constitution  is  the  supreme  law  of  the  haid.    Id, 

9.  Same — juriediction.  Although  it  is  beyond  question  that  our  courts  will 
take  judicial  notice  of  said  act,  when  in  an  action  upon  a  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia  the  record  is  put  in  evicfence,  the  jur- 
isdiction of  the  court  is  presumed  in  the  absence  of  prooi  to  the  contrary  and  the 
plaintiff  is  entitled  to  judgment.    Id, 


10.  Rules  as  to  proof  of  surmvorship  when  eevercd  parties  perish  in  tame  < 
At  common  law  there  is  no  presumption  of  survivorship  between  persons  who 
perish  in  a  common  disaster  based  upon  a  difference  of  sex,  age  or  physlctl 
condition  and  strength,  nor  is  there  a  presumption  the  death  of  all  occurred  at 
the  same  instant.  Yet  through  necessity  in  the  administration  of  the  law  the 
title  to  real  and  personal  property  passes  as  if  they  had  all  perished  at  the  same 
instant  of  time  in  the  absence  of  proof  of  facts  or  circumstances  tending  to 
show  survivorship  among  them. 

Therefore,  when  it  appears  that  a  testator,  his  wife  and  a  legatee  all  perished  in 
a  fire  which  consumed  a  dwelling  house,  the  burden  is  upon  the  administrator  of 
the  legatee  in  order  to  entitle  him  to  receive  the  legacy  to  prove  facts  and  cir- 
cumstances tending  to  show  that  she  survived  the  testator.  But  under  such 
circumstances,  there  beinjj^  no  presumption  of  death  at  the  same  time,  there  is 
no  burden  upon  the  admmistrator  to  overcome  any  presumption,  but  merely 
to  prove  the  fact  of  survivorship  as  any  other  fact  is  required  to  be  proved. 
Neither  is  it  necessary  to  show  that  the  deceased  survived  the  testator  for  any 
length  of  time;  survival  for  a  second  is  sufficient. 

In  order  to  establish  the  survivorship  aforesaid  it  was,  amon^  other  things, 
shown  that  the  testator  was  last  seen  in  an  upper  story  of  the  building  warning 
the  occupants  to  fly,  which  portion  of  the  building  suffered  greatly  from  the  fire 
and  where  his  body  was  afterwards  found.  The  legatee,  however,  was  removed 
still  breathing  from  a  part  of  the  building  where  the  destruction  by  fire  was 
not  great,  and  where  life  was  sustainable  for  a  longer  period.  She  survived 
her  removal  from  the  building  a  few  minutes.     On  all  the  evidence, 

Beld,  that  a  finding  that  the  legatee  survived  the  testator  was  warranted  by 
the  evidence.    St.  John  v.  Andrews  Institute,  698. 

11.  Presumption  of  payment  of  mortgage  after  twenty  years.  After  a  mortgage 
debt  has  been  due  twenty  years,  there  is  a  conclusive  presumption  of  payment 
in  the  absence  of  proof  of  part  payment  within  that  period,  and  such  presump- 
tion may  be  invoked  where  the  marketability  of  the  title  is  in  question.  Ouvrier 
V.  Mdhon,  749. 

12.  When  emdence  of  payment  inadmissible  —  checks  not  connected  with  transaC' 
tion  incompetent  to  show  payment.  Payment  is  an  affirmative  defense  and  must 
be  pleaded.  Even  if  pleaded,  payment  cannot  be  established  by  putting  in  evi- 
dence the  defendants'  checks  given  prior  to  the  transaction  in  controversy  and 
unconnected  therewith  by  any  evidence,  and  a  judgment  based  upon  such 
erroneous  evidence  will  be  reversed.    Schackter  v.  Kuhmslcy,  750. 

13.  Reference — evidence  of  prior  offense.  It  is  not  error  for  such  referee  to 
exclude  a  question  put  to  the  respondent  on  cross-examination  asking  whether 
other  clients  were  making  claims  against  him  for  money  collected  and  not 
reported.  An  offense  is  not  proved  by  proof  of  another  offense,  and  such  proof 
is  not  relevant  upon  the  legal  doctrine  of  probabilities.  This  rule  obtains  both 
in  civil  and  criminal  cases  and  in  cases  involving  the  tortious  withholding  of 
property  which  may  be  made  the  basis  of  a  criminal  case. 

The  exception  to  the  rule  exists  only  when  the  repetition  of  the  offense  nega- 
tives the  plea  of  ignorance,  or  accident,  or  indicates  that  the  act  under  investiga- 
tion was  one  of  a  series  involving  a  fraudulent  design.    Master  of  Jones  A  Co.,  7/5^ 

Failure  to  object  to  testimony  of  transactions  with  deceased. 
See  Appeal,  2. 

When  attorney  not  privileged  from  testifying. 
See  Attorney  and  Client,  7. 
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Burden  of  proof  as  to  good  faith  of  holder  of  promissory  note. 
See  Bills  and  Notes,  5. 

When  consideration  expressed  in  written  instrument  cannot  be  varied  by  paroL 
See  Contract,  14,  15. 

Proof  of  contract  excluded  by  virtue  of  Statute  of  Frauds. 
See  Contract,  19. 

Character  of  defendant  impeach^  by  questions  as  to  prior  specific  acts. 
See  Crime,  5. 

False  representations  as  psLVt  of  res  gestcB  —  when  evidence  of  prior  arrest  and 
extradition  is  admissible  —  parol  proof  of  contents  of  check. 
See  Crime,  7-10. 

Action  for  extortion  —  proof  of  prior  threat  to  call  a  strike  made  to  former 
contractor. 

See  Crime,  15. 

Erroneous  exclusion  of  evidence  showing  knowledge  of  danger  of  incendiarism 
under  a  defense  of  breach  of  warranty. 
See  Insurance,  1. 

Judgment  on  foreclosure  admitted  to  show  deficiency  in  action  for  money  had 
and  received  —  declarations  against  interest. 
See  MoRTQAGE,  6,  7. 

Expert  testimony  raising  question  of  fact  as  to  ability  to  stop  train. 
i6Ss6  Negligence,  4. 

Resolution  of  board  of  health  is  not  evidence  of  a  nuisance. 
See  Nuisance,  7. 

When  adjournment  should  be  granted  to  allow  production  of  documentary 
evidence. 

See  Practice,  20. 

Representative  capacity  of  defendant  admitted  by  failure  to  deny. 
See  Practice,  20. 

Showing  good  faith  of  municipality  settling  action  for  which  private  con- 
tractor must  indemnify  the  city  —  when  prior  statements  of  principal  to  city 
authorities  inadmissible. 

See  Principal  and  Surety,  1. 

Presumption  from  possession  of  deed  by  grantee  —  proof  of  intention  varying 
T^ritten  instrument. 

See  Real  Ppoperty,  8-5. 

When  referee  may  exclude  testimony. 
See  Reference,  2. 

When  parol  inadmissible  to  show  that  absolute  bill  of  sale  was  intended  to 
create  trust. 

See  Sale,  2. 

Betiarations  of  agent  to  prove  agency. 
See  Sale,  4. 

When  no  presumption  arises  from  possession  of  life  insurance  policy. 
See  Tax  3. 

Transactions  oi  beneficiary  with  deceased  depositor  inadmissible. 
See  Trust,  3. 

Presumption  of  payment  of  mortgage  after  twenty  years. 
J^e  Vendor  and  Purchaser,  6. 

BXAMIN  ATION  07  BOOKS  AND  PAPEBa 

See  Discovery. 
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EXECUTION. 

Application  of  receiver  to  sell  debtor's  interest  in  real  property —- piior 
judgmeut  as  bar. 

See  SUPPLKMENTAliT  PR0C£EDI1«GB. 

EXECUTOB  AND  ADMINISTRATOR. 

Party  — to/ien  truBtee  who  has  participated  iniUegal  trantfer  cf  property  wa$ 
bring  action  to  rescind  the  same.  The  plaintiff,  individually  and  as  executor. 
brought  action  against  his  cocxecutors  to  set  aside  a  conveyance  of  property  of 
the  estate.  It  was  alleged  that  one  of  the  defendant  executors  frauduleotlj 
induced  the  plaintiff  and  other  executors  to  convey  to  an  irresponsible  party  a 
brewery  which  was  part  of  the  estate;  that  said  party  paid  no  cash  conaderatioii, 
but  eravea  purchase- money  mortgage  on  certain  parts  of  the  property,  and  imme- 
diately thereafter  conveyed  the  brewery,  without  consideration,  to  a  corporation, 
in  order  that  the  defendant  executor  might  acquire  ownership  thereof  by  coo- 
trolling  the  stock  of  the  corporation,  which  was  issued  to  him  and  other  defend- 
ants and  to  the  plaintiff,  without  consideration. 

Held,  that  facts  were  alleged  that  showed  that  the  executor  had  obtained  the 
trust  estate  for  his  own  use,  was  guilty  of  a  breach  of  trust,  and  that  a  cause  of 
action  for  equitable  relief  was  stated; 

That  the  objection  that  the  complaint  did  not  state  a  cause  of  action  in  favor 
of  the  plaintiff  was  not  tenable  because  having  discovered  the  illegality  of  the 
transaction,  he  was  entitled  that  the  conveyances  be  declared  null  and  void  or  io 
the  alternative  that  all  the  stock  of  the  corporation  issued  should  be  declared 
to  be  the  property  of  the  executors  in  their  trust  capacity; 

That,  although  the  plaintiff  had  himself  received  part  of  the  stock,  as  lie 
disaffirmed  the  transaction,  he  need  not  Join  himself  as  a  party  defendant; 

That  the  plaintiff,  being  trustee  of  an  express  trust,  might  sue  as  such,  even 
though  he  participated  in  the  acts  complained  of,  which  rule  obtains  whether  the 
participation  were  innocent  or  not,  especially  as  certain  of  the  beneficiaries  had 
requested  that  he  brinfi;  action; 

That  the  doctrine  of  in  pari  delicto  does  not  apply  to  trustees  suing  in  their 
representative  capacity,  it  being  their  duty,  if  party  to  an  illegal  transfer  of 
trust  property,  to  repent  and  sue  for  the  restitution  of  the  fund.  Smith  t. 
Stevenson  Brewing  Co.,  690. 

Accounting  — allegations  by  executors  sued  for  an  accounting  that  the  surviv- 
ing trustee,  to  whom  they  must  turn  over  certain  funds,  is  incompetent  are  not 
irrelevant  because  they  reflect  upon  the  character  of  such  trustee. 
Hall  V.  Strong,  913. 

Survival  of  action  for  damages  for  failure  to  give  preference  under  Civil 
Service  Law  —  failure  to  seek  other  employment  excused. 
See  Civil  Sbrvice. 

When  security  required  of  a  foreign  administrator  bringing  an  action  in  this 
State. 

See  Costs,  2. 

Concurrent  jurisdiction  of  surrogate  and  Supreme  Court  in  accounting  by 
representative  of  deceased  trustee. 
See  CouBT,  6. 

Power  of  surviving  partner  to  whom,  as  executrix,  the  wiD  of  deceased  partner 
gives  controlling  interest  in  business. 
See  Partnership,  1. 

Representative  capacity  of  defendant  admitted  by  failure  to  deny. 
See  Practice,  30. 

Statute  does  not  run  on  liability  of  executors  and  beneficiaries  for  inheritaacs 
tax. 

See  Tax,  5. 

Counsel  fees  paid  by  executor  to  collect  from  coexecutor  chargeable  to 
See  Will,  5. 

When  will  contains  implied  power  to  sell  real  estate. 
See  Will,  8. 
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EXBOXrrOR  AKD  ABIOIIISTBATOR— a<m^inu<Mf. 

Direction  that  executrix  continue  partnership  business— proper  division  of 
income  therefrom  —  when  executrix  should  not  be  charged  with  payment  of  tax 
recoverable  from  government. 
See  Will,  14. 

See  Will,  generally. 

EXTORTION. 

Conviction  of  president  of  labor  union  for  extortion. 
See  Crime,  18. 

EXTRADITION. 

liequintionfrom  Governor  of  Porto  Rico  —  what  constitutes  a  "  territory  "  of  the 
United  States.  Extradition  from  the  State  of  New  York  is  governed  b^  the 
Constitution  and  statutes  of  the  United  States,  for  upon  that  subject  the  indi- 
vidual States  do  not  possess  the  power 'of  independent  nations. 

Upon  the  ratification  of  the  treaty  of  Paris  by  which  Porto  Kico  was  ceded  to  the 
United  States  that  island  ceased  to  be  a  foreign  territory,  and  when  Congress 
established  a  civil  government  with  executive,  legislative  and  judicial  powers 
under  the  control  and  jurisdiction  of  the  United  States,  Porto  Kico  became  an 
organized  territoiy  of  the  United  States. 

Section  5278  of  the  United  States  Revised  Statutes  provides  that  "  whenever 
the  executive  authority  of  any  State  or  Territory  demands  any  person  as  a  fugitive 
from  justice  *  *  *  it  shall  be  the  duty  of  the  executive  authority  of  the 
State  or  Territonr  to  which  such  person  has  fled  to  cause  him  to  be  arrested  and 
secured    »    »    *    and  to  cause  the  fugitive  to  be  delivered." 

Hence,  on  the  requisition  of  the  Governor  of  Porto  Rico  for  the  extradition  of 
a  person  charged  with  embezzlement  in  that  island  it  is  the  duty  of  the  Gov- 
ernor of  New  York  to  issue  a  warrant  for  his  arrest  as  provided  b}'  section  827  of 
the  Code  of  Criminal  Procedure;  and  it  is  not  necessarv  that  the  extradition  be 
had  through  the  Federal  authorities  under  section  5270  of  the  United  States 
Revised  Statutes  which  governs  extradition  to  foreign  territory. 

Irrespective  of  the  territorial  status  of  Porto  Rico  the  requisition  should  be 
honored  for  in  1900  Congress  provided  (31  U.  S.  Stat,  at  Large,  81,  §  17)  that 
the  Governor  of  Porto  Rico  should  have  "all  the  powers  of  governors  of  the 
territories  of  the  United  States  that  are  not  locally  inapplicable,"  and  this  would 
include  the  power  of  requisition  conferred  on  such  Governors  by  section  5278 
of  the  United  States  Revised  Statutes.    People  ex  rel.  Kopel  v.  BingTiam,  411. 

FALSE  IMPRISONMENT. 

Liabilitv  of  municipality  for  unauthorized  arrest  at  instigation  of  street 
cleaning  department. 

See  Assault  and  Battery. 

FIBE  INSURANCE. 

See  Insurance,  1. 

FOREGLOSTTBE. 

See  MORTQAQE. 

FOBEST,  FISH  AND  GAME  LAW. 

1.  Section  27  oftJie  Forest,  Fish  and  Game  Law  construed — sale  of  foreign  grouee 
without  giving  bond  prohibited.  By  the  amendment  to  section  27  of  the  Forest, 
Fish  and  Game  Law  made  by  chapter  580  of  the  Laws  of  1904,  the  selling  of 
foreign  grouse  and  woodcock  is  prohibited  unless  the  persons  selling  them  or 
offermg  them  for  sale  have  given  the  bond  required  by  said  section.  Said  sec- 
tion, as  amended,  does  not  merely  make  the  possession  or  sale  of  grouse  without 
giving  a  bond  presumptive  evidence  that  they  were  taken  within  the  State,  but 
absolutely  prohibits  the  sale  of  foreign  birds  without  giving  a  bond.    People  v. 

Weinstock,  168. 

2.  Sale  of  foreign  grouse  —  erroneous  nonsuit.  In  an  action  to  recover  the 
penalty  for  selling  grouse  or  partridge  without  giving  a  bond  as  prescribed  by  sec- 
tion 27  of  the  ^rest.  Fish  and  Game  Law,  it  is  immaterial  whether  the  birds 
were  killed  in  this  State  or  in  a  foreign  State,  if  the  defendant  has  not  filed  a  bond. 

When  the  defendants  contend  upon  conflicting  facts  that  they  merely  delivered 
the  grouse  as  agents  of  foreign  owners,  the  question  whether  they  acted  in  that 
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capacity  only  or  actualljr  sold  individually  or  as  agents  is  for  the  jury,  not  for 
the  court,  and  a  nonsuit  is  error. 

Although  the  defendants  act  as  agent  for  a  nonresident  in  making  such  sales, 
they  are  not  relieved  from  liability.    People  v.  StiUman,  170. 

F&ANCHISE. 

When  municipal  franchise  may  be  sold  —  ratification  by  municipality. 
See  Municipal  Corporation,  1-4. 

Unauthorized  grant  of  right  to  build  private  railroad  in  city  of  New  York. 
See  Municipal  Corporation,  9. 

FBATTD. 

Tranefer  of  property  hy  insolvent  corporation  to  pay  notes  on  vihieh  the  tram- 
feree  was  liable  —  sufficient  consideration  —  statute  against  prrferenee.  The 
defendant's  testator  was  liable  on  notes  issued  without  his  consent,  of  th«  pro- 
ceeds of  which  a  corporation  of  West  Virginia  had  received  the  benefit.  The 
testator  was  not  an  officer  of  the  corporation,  and  brought  action  against  it  to 
compel  it  to  meet  the  notes  on  which  he  was  liable.  The  corporation,  having 
no  defense,  transferred  sufficient  of  its  property  to  satisfy  the  notes. 

In  an  action  against  the  testator's  representatives  based  on  fraud, 

Heldf  that  the  transaction  by  the  testator  was  not  fraudulent; 

That  the  act  of  the  corporation  was  not  in  violation  of  the  statute  of  West 
Virginia  against  preferences  by  insolvents.     Schroeder  v.  Pjge,  107. 

Complaint  alleging  bad  faith  by  reorganization  committee  which  warranta 
accounting. 

&e  Corporation,  8. 

When  judgment  creditor  of  incompetent  may  rescind  sale  induced  by  fraud. 
See  Debtor  and  Creditor,  3. 

When  conveyance  not  set  aside  as  fraudulent. 
See  Debtor  and  Creditor,  4. 

Action  to  restrain  unfair  business  competition  —  unnecessary  to  show  fraud. 
■   /Sw  Injunction,  1. 

Code  of  Civil  Procedure,  section  549,  subdivision  4,  denying  recovery  on  con- 
tract unless  fraud  is  proved,  if  alleged,  inapplicable  to  Justice's  Court. 
See  Pleading,  12. 

Action  for  damages  for  breach  of  contract  and  for  fraud  in  inducing  the  same 
are  inconsistent. 

See  Pleading,  18. 

Facts  raising  question  for  jury  as  to  whether  sale  of  stock  was  induced  hy 
fraud. 

See  Sale,  5. 

See  Statute  op  Frauds. 
GAME. 
Sale  of  foreign  grouse  without  giving  bond. 
See  Forest,  Fibh  and  Game  Law. 

GAMINa 

Fictitious  transactions  in  stocks  —  when  purchaser  entitled  to  recover  moneys 
advanced. 

See  Contract,  7. 

GAS  AND  ELECTRICITY. 

Refusal  to  supply  gas  for  failure  of  applicant  to  pay  sums  due  from  a  former  oeeu- 
pant  — w7ien  penalty  recowrable.  The  penalty  and  forfeiture  imposed  by  section 
65  of  chapter  566  of  the  Laws  of  1890  on  a  gas  company  for  failure  to  supply  an 
applicant  with  gas  notwithstanding  arrears  are  due  from  a  former  occupant  of 
the  building  contemplates  a  continuation  of  the  supply  of  gas  after  it  has  been 
begun.    Hoch  v.  Brooklyn  Borough  Gas  Co.,  882. 

Right  of  electrical  company  to  lay  cables  in  New  York  city  subways. 

See  Municipal  Corporation,  1-4. 
Injury  by  stepping  upon  electrically  charged  rail. 

See  Negligence,  7. 
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When  policies  assigned  to  wife,  if  she  surviye  insured,  not  liable  to  transfer 
tax. 

See  Tax,  2. 

Transfer  of  securities  to  son  made  in  contemplation  of  death. 
See  Tax,  4. 

To  charitable  corporation  not  in  esM. 
See  Will,  9. 

OTTARANTY. 

Action  on  oral  promise  of  officer  of  corporation  to  pay  debt  of  corporation. 
See  Contract,  6. 

Written  guaranty  to  collect  a  chattel  mortgage  —  parol  evidence. 
See  Contract,  15. 

Allegation  of  performance  of  conditions  precedent  under  section  SSS  of  the 
Code  of  Civil  Procedure  in  complaint  against  surety. 
See  Pleading,  18. 

GUABDIAN  AND  WABD. 

Application  hy  f&rmer  guardian  to  remove  sueeeiBor — application  refiued  toTien 
interest  of  infant  not  involved:  When  an  attorney,  who  is  also  general  guardian 
of  an  infant,  has  petitioned  for  a  judicial  settlement  of  his  accounts  and  for  the 
appointment  of  a  successor  and  the  latter  has  been  appointed,  an  application  to 
remove  the  new  guardian  should  not  be  granted  when  it  appears  that  it  is  made 
by  the  former  guardian  solely  because  the  second  guardian  contested  his  right 
to  compensation  as  attorney,  and  the  proceeding  is  not  brought  in  the  interest  of 
the  infant.     Matter  of  Twichell,  301. 

Decree  settling  accounts  void  for  failure  to  serve  citation  upon  infant. 
See  Attorney  and  Client,  8. 

HABEAS  COBPU& 

When  not  proper  remedy  to  contest  jurisdiction  of  criminal  court. 
See  Court,  4. 

By  brother  to  deprive  parent  of  custody  of  daughter. 
See  Parent  and  Child,  1,  2. 

HIGHWAY. 

Injury  to  pedestrian  on  incline  leading  from  roadway  to  sidewalk* 
See  Municipal  Corporation,  13. 

HUSBAND  AKD  WIFE. 

1.  Ante-nuptial  agreement  —  when  agreement  not  in  lieu  of  dower,    A  pecuniary 

Sro vision  made  for  the  benefit  of  an  intended  wife  must  be  made  in  lieu  of 
ower  to  bar  her  right  thereto.  Dower  is  favored  by  the  law,  and  if  there  be  a 
reasonable  doubt  as  to  whether  an  ante-nuptial  agreement  was  made  in  lieu  of 
dower,  the  widow  will  take  both. 

When  a  man  ninety  years  of  age,  in  consideration  of  a  contract  of  marriage 
made  by  a  woman  much  younger  than  himself,  agrees  in  writing  that  his  execu- 
tors shall  pay  a  certain  sum  to  his  intended  wire  if  he  die  within  three  years 
and  a  larger  sum  if  he  die  within  five  years,  and  that  after  his  death  she  shall 
be  paid  a  monthly  sum  for  her  support  until  the  division  of  his  estate  when  **sho 
is  to  be  paid  in  full  as  her  widow's  dower  in  full,"  and  such  contract  is  fol- 
lowed by  a  ceremonial  marriage,  the  ante-nuptial  agreement  should  not  be  con- 
strued to  have  been  made  in  lieu  of  dower  and  the  widow  is  entitled  both  to  the 
dower  and  the  provisions  of  the  contract, 

(Per  Ingraham,  J.):  The  only  eflfect  of  the  acceptance  of  the  provisions  of 
the  ante-nuptial  agreement  by  the  widow  was  to  postpone  her  right  to  dower 
until  final  division  of  the  estate,  and  when  the  will  is  invalid  for  unlawfully  sus- 
pending power  of  alienation,  the  estate  becomes  at  once  divisible,  the  widow's 
right  to  the  annuity  ceases  and  she  is  entitled  to  her  dower.    Brown  v.  Brown,  ld9 

2.  Divorce  —  admimon  of  adultery  hy  defendant  at  trial — collusion.  When  at 
the  trial  of  an  action  for  divorce  the  defendant  admits  that  he  committed  adultery 
in  company  with  a  detective  whom  the  plaintiff  had  employed  to  watch  him,  and 
there  is  evidence  that  the  offense  was  committed  without  the  consent,  procure* 
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ment  or  connivance  of  the  plaintiff,  and  it  appears  from  the  defendant's  tefltimooy 
that  he  acted  intentionally  and  deliberately,  judgment  for  the  plaintiff  on  the 
report  of  a  referee  should  be  entered. 

Moreover,  when  the  defendant  has  admitted  other  offenses  not  committed  in 
company  with  the  detective  hired  by  the  plaintiff,  and  the  general  allegations  of 
the  complaint  as  to  adultery  are  amended  to  conform  to  the  proof,  the  plaintiff  is 
entitled  to  a  decree.     Tuck  v.  Tuck,  421. 

Habeas  corpus  by  brother  to  dcpriTe  parent  of  custody  of  daughter  —  effect  of 
daughter's  marriage. 

See  Parjent  and  Child,  1,  2. 

When  deposit  in  trust  for  another  is  tentative  —  when  widow  of  benefidaiy 
not  entitled  to  deposit. 
See  Trust,  1,  2. 

INCOMPETSNT  FEBSON. 

1.  Application  far  commitment  under  chapter  545  of  the  Laws  of  1896.  An  appli- 
cation for  the  commitment  of  an  insane  person  to  the  State  hospital  brought 
under  chapter  545  of  the  Laws  of  1896,  as  amended,  is  not  a  special  proceeding 
as  defined  by  section  3884  of  the  Code  of  Civil  Procedure.  The  application  is 
eui  generis  and  not  governed  by  the  general  provisions  of  the  Code  of  Cirfl 
Procedure  relating  to  special  proceedings.  Matter  of  Murtaugh,  802. 

2.  Same  —  unsuccessful  petitioner  not  liable  for  costs  —  decree  corrected  bp  motion. 
As  by  the  amendn\ent  to  section  64  of  said  act  made  by  chapter  428  of  Uie  Laws 
of  1904,  the  provisions  for  awarding  costs  against  an  unsuccessful  petitioner 
were  stricken  from  the  statute,  an  unsuccessfulpetitioner  is  entitled  to  be  relieved 
from  a  decree  charging  him  with  costs. 

A  petitioner  erroneouslv  charged  with  costs  in  such  proceeding  is  not  required 
to  appeal,  but  may  move  before  the  surrogate  for  a  correction  of  the  decree.     Id. 

When  judgment  creditor  of  incompetent  may  rescind  sale  induced  by  fraud. 
See  Debtor  and  Creditor,  8. 

INFANT. 

Waiver  of  preference  by  default  on  motion  therefor. 
See  Practice,  18,  14. 

Order  of  reference  essential  in  proceeding  to  sell  infant's  real  property. 
See  Real  Property,  6. 

INHEBITANCE. 

Transfer  tax  upon. 
See  Tax,  2-5. 

INJUNCTION. 

1.  To  restrain  unfair  business  competition  — faesimile  reproduction  of  books  pub- 
lished  by  plaintiff  —  injunction  granted — practice — u>?ken  denial  of  preliminary 
injunction  reviewed  on  appeal.  When  in  an^  action  for  a  permanent  injunction  a 
preliminarv  injunction  has  been  denied  in  the  court  below,  the  Appellate  Division 
will  usually  leave  the  question  of  the  right  to  an  injunction  to  be  determined  on 
the  trial.  But  where  it  is  apparent  that  no  facts  substantially  different  will  be 
developed  on  the  trial,  and  there  is  little  or  no  dispute  as  to  any  material  fact, 
but  merely  as  to  the  conclusions  to  be  drawn  therefrom,  the  Appellate  Division 
will  determine  the  right  to  a  preliminary  injunction  on  appeal  from  the  order 
denying  it. 

It  appeared  that  for  several  years  the  plaintiff  had  published  a  set  of  holMay 
books  of  great  artistic  merit,  though  neither  the  matter  nor  the  design  was 
copyrighted.  The  defendants  copied  the  set  of  books  as  near  as  possible  by 
photogniphic  processes,  and  though  the  work  was  inferior,  the  two  productions 
were  so  nearly  alike  as  to  be  calculated  to  deceive  the  public.  In  an  action 
for  an  injunction,  based  upon  unfair  business  competition, 

IleUi,  an  injunction  should  be  granted,  as  the  defendants  were  unfairiy  and 
fraudulently  attempting  to  trade  upon  the  reputation  which  the  plaintiff  had 
built  up  for  its  books; 

That,  as  the  similarity  of  the  products  was  so  evident,  it  was  unnecessary  for 
the  plaintiff  to  show  tnat  the  defendants  had  a  fraudulent  intent  or  that  any 
persons  were  actually  deceived  by  the  imitation.     Button  d  Co,  v.  Cupplee^  VtL 
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2.  l)amage  —  when  counsel  fees  proper  on  reference  toaeseee  damage.  When  a 
motioQ  for  an  iniuDctioa  pendente  lite  has  been  denied  and  a  preliminary  injunc- 
tion vacated  and  set  aside,  the  defendant,  on  a  reference  to  ascertain  the  dam- 
age sustained  by  reason  of  the  injunction,  is  entitled  to  counsel  fees  incurred 
on  the  return  to  the  order  to  show  cause,  if  the  injunction  might  have  remained 
in  force  had  the  defendant  failed  to  appear.     Beeves  v.  Sullivan,  814. 

To  restrain  entry  upon  private  lands  by  contractor  improving  Erie  canal 
without  filing  map,  etc. 

See  Eminent  Domain,  3. 

When  action  docs  not  lie  to  restrain  acceptance  of  bid. 
See  Municipal  Coupokation,  8. 

Right  of  adjoining  owner  to  prevent  building  of  a  private  railroad. 
See  Municipal  Corpouation,  9. 

Complaint  of  village  in  action  to  abate  nuisance  must  allege  facts  showing 
nuisance. 

See  Nuisance,  7. 

Supplemental  summons  to  bring  in  lessee  of  an  elevated  railroad  to  defend 
inj  unction. 

See  Party,  1. 

INSANITY. 

Opinion  of  lay  witnesses  as  to  sanity  — basis  for  opinion  of  experts. 
See  Evidence,  2,  8. 

Costs  upon  unsuccessful  application  for  a  commitment. 
See  Incompetent  Person. 

INSOLVENCY. 

Liquidating  committee  of  corporation  may  defend  suit  as  officers  thereof. 
See  Corporation,  2. 

See  Bankruptcy,  generally. 

INSURANCE. 

1.  Action  on  fire  insurance  policy  —  defense  of  breach  of  xoarranty  in  application 
—  erroneous  exclusion  of  evidence  showing  knowledge  of  danger  from  incendiarism. 
When,  in  an  application  for  fire  insurance,  the  insured  in  answer  to  a  question 
as  to  whether  she  had  any  reason  to  fear  incendiarism  answered  no,  and  the 
defense  in  an  action  on  the  policy  is  that  that  representation  was  untrue,  it  is  error 
to  refuse  to  admit  evidence  to  show  that  the  husband  of  the  insured  prior  to 
the  insurance  had  told  her  aboUt  fires  on  the  farm  started  by  a  particular 
person  and  had  talked  with  her  about  fires  from  time  to  time.  While  such 
evidence  might  not  be  conclusive  it  is  reversible  error  to  exclude  it  as  it  bore 
directly  on  the  issue.     Wells  v.  Olens  Falls  Insurance  Co.,  346. 

2.  Asngnment  by  ben^ficiaiy  of  interest  in  gratuity  fund,  as  collateral,  contrai'y 
to  provision  therein.  The  by-laws  of  the  New  York  Produce  Exchange  prohibit 
the  assignment  or  pledge  of  any  interest  in  the  gratuity  fund  of  the  exchange 
by  a  beneficiary  except  in  so  feir'as  necessary  to  keep  the  interest  of  the  member 
alive. 

An  assignment  by  such  beneficiary  made  before  the  death  of  the  insured  as 
security  for  the  repayment  of  loans  made  by  the  assignee  to  the  insured  during 
bis  lifetime  is  void.    Holmes  v.  Seaman  (No.  £),  881. 

3.  Sfime  —  sustained  as  to  moneys  advanced  to  keep  policy  alioe.  The  assignment 
is  en  forcible  to  the  extent  of  moneys  paid  by  the  assignee  to  keep  the  policy 
alive.    Id. 

4.  Same  —  second  assignment  without  consideration.  Although  such  policy 
becomes  assignable  by  the  beneficiary  after  the  death  of  the  insured,  yet,  when  with- 
out any  new  cotisidcration,  one  who  has  advanced  moneys  to  the  insured  during  his 
lifetime  and  holds  an  assignment  of  the  policy  by  the  beneficiary  procures  a 
second  assignment  by  representing  to  the  beneficiary  tiiat  it  is  made  simply  to 
confirm  the  prior  assignment,  and  upon  representations  that  he  had  a  right  to 
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the  assignment  by  reason  of  moneys  advanced  to  the  insured  and  concealing 
from  the  beneficwry  his  true  reasons  for  the  second  assignment,  the  latter  is  void 
and  ineffective  to  vest  the  assignee  with  a  right  to  the  proceeds  of  the  policy 
except  for  sums  advanced  to  keep  it  alive. 

The  fact  that  at  the  time  of  the  second  assignment  the  assignee  agreed  to  allow 
the  beneficiary  to  deduct  from  the  proceeds  of  the  policy  sufficient  money  to 
bury  the  insured  does  not  furnish  a  consideration  for  the  assignment.    Id. 

5.  Change  ofbentficiary  procured  on  forged  documents  —  when  aiaignee  ofintnrfd 
not  entitled  to  recover.     In  an  action  to  recover  upon  two  duplicate  }H)licies  of  life 
insurance,  of  wiiich  the  plaintiff  was  assignee,  it  ai)peared  that  the  policies  were 
ori^nually  issued  to  the  insured,  payable  to  I  is  wife,  and  in  case  of  her  death 
to  lier  children;  that  the  wife  died,  leaving  one  son  surviving,  and  that  thereafter 
the  defendant  insurance  company  issued  a  pnid-up  policy  in  place  of  one  of  the 
former  policies,  ))ayable  to  the  same  beneficiaries;  that  thereafter  the  insured 
presented  aflidavits,  verified  by  himself,  stating  that  his  safe  had  bt-en  broken 
mto  and  the  policies  stolen,  and  requesting  the  issue  of  duplicates,  which  state- 
ment tliat  the  policies  were  stolen  was  untrue,  they  being  at  the  time  in  the  pos- 
session of  tlie  son  of  the  insured,  who  was  the  ultimate  beneficiary.     The  defend- 
ant company  issued  duplicate  policies  on  receiving  bonds  of  indemnityfrom  the 
insured  and  beneficiary,  but  the  signature  of  the  latter  was  forged.    Thereafter 
the  insured  applied  to  the  plaintiff  for  a  loan  on  the  policies,  and  the  plaintiff 
required  thai  the  beneficiary  be  changed  so  that  the  policies  should  be  payable 
to  the  insured  or  his  estate,  whereupon  the  plaintiff  and  the  insured  presenti-d  to 
the  defendjint  company  the  duplicate  policies,  with  instruments  purporting  to  be 
signed   by  the  insured  and    the    beneficiary,    asking  that  the   bencticiarv  be 
changed.      The  signature  of  the  beneficiary,  however,  was  a  forgery.     Aely- 
ing  upon  such  documents,  the  beneficiary  was  chang(Ml  and  the  change  indorsed 
upon  the  policies,  whereu]Km  the  plaintiff,  on  behalf  of  a  third  person,  loaned 
the  insured  money  on  the  policies  and  took  an  assignment  thereof  to  the  ihird 
person  as  collateral  security.     The  beneficiary,  on  requiring  the  payment  of 
dividends,  was  informed  of  the  assignment  by  the  insured,  and  he  thereupon 
notified  the  defendant  that  he  was  the  owner  or  the  policies,  and  that  the  instm- 
ments  purporting  to  be  signed  by  him  were  forgeries.     The  third  person  assigned 
his  interest  in  the  policies  to  the  plaintiff,  who  liad  cruaranteed  the  payment 
of  the  loan  when  it  was  made.    Thereafter  the  insured  (Vied  and  the  beneficiary 
recovered  on  the  original  policies  in  afi  action  in  another  State. 

The  plaintiff  as  assignee  bringing  action  against  the  insurer  on  the  dupli- 
cate policies,  it  was 

Held,  tliat  a  dismissal  of  the  complaint  was  proper  as  the  plaintiff  when  he 
took  the  assignnieiit  from  the  third  person  had  information  of  the  fraud  and 
forgeries  committed  by  the  insured,  and  because  instead  of  recalling  the  loan  and 
prosecuting  the  insured,  he  was  instrumental  in  having  the  l*mn  renewed; 
*That  the  plaintiff  as  assignee  was  not  an  innocent  holder  in  good  faitli; 

That  the  defendant  insurance  company  was  not  estopped  by  its  act  in  chang- 
ing the  beneficiaries  inasmuch  as  the  change  had  been  induced  by  the  acts  of  the 
plaintiff; 

That,  as  the  insurer  was  not  liable  to  the  insured  by  reason  of  the  fraud,  ft 
was  not  liable  to  the  assignee  of  the  insured.  Black  ▼.  Ifutital  Life  Insurance 
Co,,  449. 

6.  Reserm  fund — determination  of  amount  thereof — whtrk  uciion  ^%  of  ihs 
Insurance:  La fr  applies.  When  an  insurance  company  originally  or janized  as  a 
fraternal  organization  has  thereafter  successively  incorporated  as  a  mutual  com- 
pany and  as  a  stock  company,  under  chapter  090  of  the  Laws  of  1893,  the  valu- 
ation of  policies  issued  when  the  corporation  was  a  mutual  company  for  the 
purpose  of  ascertaining  the  amount  of  reserve,  should  be  made  under  section  53 
of  the  Insurance  I^w,  if  such  valuation  docs  not  violate  any  provision,  express 
or  implied,  of  the  oricrinal  contract  of  insurance.  The  reserve  need  not  be  deter- 
mined by  valuing  such  policies  as  whole  life  policies  under  section  86  of  the 
Insurance  Law. 

In  the  absence;  of  any  contract  between  the  parties  as  to  how  a  policy  shall  be 
valued  in  order  to  estimate  the  amount  of  reserve  to  be  carried,  the  Legislature 
may  determine  the  method  of  arriving  at  such  valuation.  Elder  v.  Banker^  Lift 
Insurance  Co.,  723. 
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7.  Beorganizatioji  of  osseMinent  company  as  stock  company  —  tolben  reserve  under 
section  Si  of  t?ie  Insuranc/ Law  sujicient  to  cover  furtner  ptdiciea.  An  insurauce 
company  organized  as  a  fniternal  organization  thereafter  organized  under  the 
assessment  plan  and  later  as  a  stock  company.  0;i  organizing  as  an  assessment 
company  it  was  provided  that  members  of  the  former  class  A  should  be  assessed 
one  dolkr  for  each  death  and  that  there  should  be  set  aside  a  fund  of  one 
dollar  per  1,000  on  all  insurance  issued  on  the  new  class  B,  which  fund  should 
go  to  meet  any  deficit  in  assessments  of  class  A  when  the  membership  dropped 
below  1,000.  This  mortuary  fund  of  class  B  was  continued  until  the  corpo- 
ration organized  as  a  sto<;k  company,  when  it  was  discontinued  as  no  l()o<^er 
required.  Upon  the  last  reorganization  the  comp  my  carried  a  reserve  figured 
under  section  84  of  the  Insurance  L:iw,  tlie  reserve  being  ai)pliciible  to  all 
classes  of  ]>olicies. 

Held,  that  a  sufficient  reserve  was  maintsiined  on  the  policies  of  former  diss 
A.  and  that  a  holder  of  such  policy  was  not  entitled  to  have  an  ad(liti(mal  reserve 
of  one  dollar  per  1,000  on  new  insurance.  KeMiau)  v.  Bankers'  Life  Inmranc^ 
Co,,  726. 

8.  Dividends  may  he  paid  from  s^irplns  only.  An  insurance  company  can  only 
pay  dividends  out  of  surplus  and  profits;  they  cannot  lawfully  be  paid  out  of 
capital  contributed  by  shareholders  for  the  purpose  of  carrying  on  the  company's 
business  and  for  the  protection  of  its  ( reditors.  Such  dividendc  are  prohibited 
by  section  594  of  the  Penal  Code  and  section  83  of  the  Insurance  Law.  Berry- 
man  V.  Bankers^  Life  Insurance  Co.,  780. 

9.  Same  —  when  policyJiolder  cannot  recover  dividend  illegnlly  declared.  Although 
illegal  dividends,  which  depleted  the  cttpital,  have  been  declared,  a  policyholder 
who  has  not  yet  drawn  his  dividend  cannot  compel' the  payment  tliereof,  when 
the  payment  would  necessarily  be  made  out  of  the  capital  and  not  out  of  the 
surplus,  as  the  ofticcrs  of  the  corporation  would  be  required  to  do  an  illegal 
act.     Id. 

10.  8vm  —  wJien  company  camwt  recover  former  dividends  paid.  But  when 
former  dividends  paid  to  the  insured  are  not  shown  to  lave  impaired  the  capital, 
they  cannot  be  recovered  by  the  insurer  or  declarctl  to  be  a  lien  upon  the  policy 
on  the  ground  that  they  were  not  formally  declared  by  the  board  of  directors 
or  by  the  executive  committee,  if  neither  the  charter  nor  the  by-laws  specifically 
provided  by  whom  the  dividend  should  be  declared. 

When  such  comp!iny  has  paid  dividends  to  a  policyholder  who  stands  in  the 
position  of  a  creditor  without  notice  of  any  infirmity  in  the  manner  in  which 
the  dividend  was  declared,  the  payment  must  be  considered  to  have  been  volun- 
tary and  cannot  be  recovered,  fiven  though  the  pa5'mcnt  were  un-iuthorized, 
the  acquiescence  of  the  company  therein  is  a  ratification,  and  the  payment 
cannot  be  charged  as  an  offset  agninst  the  policy.     Id. 

When  facts  show  intent'on  to  cancel  fire  insurance  policy  —  effer-t  of  refusal 
of  company  to  "mark  off"  policy  at  request  of  agent—  "mark  off"  defined  — 
ratification  of  acts  of  agent. 

Bimtioell  v.  Olobe  db  Rutgers  Fire  Insurance  Co.,  904. 

Action  by  a  mortgagee  for  fire  insurance  moneys  received  by  mortgagor  under 
contract  to  rebuild  —  liability  of  cotenant  not  joining  in  mortgage. 
See  MouTQAGE,  4-7. 

When  policies  assigned  to  wife,  if  she  survive  insured,  not  liable  to  transfer 
tax. 

See  Tax,  2. 

INTEBEST. 

When  agreement  to  arbitration  warrants  judgment  for  interest — right  to 
interest  as  matter  of  law. 

See  AUBITRATION. 

Recovery  of  interest  barred  by  receipt  in  full  for  amount  of  award  upon  taking 
lands  forjiark  purposes. 

iSsij Eminent  Domain,  7. 

Against  surety  from  time  when  liability  is  determined. 
See  Phi.ncipal  and  Suhbty,  2. 
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1.  ^V^  of  liquors  on  Sunday,  In  order  to  justify  a  botelkeeper  ia  selling  liquor 
on  Sunday  it  must  appear  that  the  penson  to  wlioin  the  liquor  is  sold  is  one  who 
in  good  I'aith  occupies  a  room  in  tlie  hotel,  or  who  during  the  hours  when  meals 
were  regularly  served  resorted  to  the  hotel  for  the  purpose  of  obtaining  and 
actually  orders  and  obtains  at  such  time  in  good  faith  a  meal. 

The  burdeu  to  show  this  is  upon  the  botelkeeper. 

A  botelkeeper  may  serve  liquor  to  a  transient  guest  on  Sunday,  but  the  situa- 
tion must  be  such  as  to  indicate  to  a  person  of  ordinary  intelligence  that  the 
guest  resorted  to  the  hotel  to  obtain  a  meal  in  good  faith  and  that  the  liquor 
was  ordered  as  an  incident  to  the  meal  and  not  that  the  object  was  to  obtain 
liquor  by  ordering  some  article  of  food  to  accomplish  that  purpose.  Matter  of 
Clement  {Martin  Certificate),  5. 

2.  Same — when  sale  hy  Jwtelkeeper  not  made  to  gnest.  When  it  appears  that  the 
defendant  sold  liquor  on  Sunday  in  a  room  annexed  to  the  bar  to  persons  who 
came  and  went,  and  that  tlie  only  meals  served  consisted  of  sandwiches,  served 
on  a  plate  without  knives  or  forks  or  any  of  the  usual  accessories  of  a  meal,  a 
finding  that  the  defendant  was  actually  serving  guests  with  meals  as  distin- 
guished from  supplying  customers  with  liquor  cannot  be  sustained.     Id. 

3.  Conditions  precedent  to  rebate  on  surrendei'ed  certificate.  To  entitle  the  holder 
of  a  liquor  ta.Y  certificate  t-o  a  rebate  on  surrendering  the  same  under  section  25 
of  the  Liquor  Tax  Law  the  burden  is  upon  the  holder  of  the  certificate  to  estab- 
lish as  a  condition  precedent  to  the  right  to  rebate  (1)  that  there  is  no  complaint, 
prosecution  or  action  pending  on  account  of  a  violation  of  the  Liquor  Tax  Law; 
I'i)  that  the  person  surrendering  has  not  violated  any  provision  of  the  law  during 
the  excise  year  for  which  the  certificate  was  issued;  (3)  that  the  certificate  was 
surrendered  before  arrest  or  indictment  for  a  violation  of  the  law;  (4)  that  the 
person  surrendering  has  ceased  to  traffic  in  liquors  during  the  term  for  which  the 
tax  was  paid,     PeopU  ex  rel.  Munch  Brewery  v.  Clement,  539. 

4.  Mandamus  —  answer  raising  questions  of  fact — jyeremptory  writ  denied. 
Where  the  petition  on  mandamus  to  compel  the  Commissioner  of  Excise  to  pay  the 
rebate  admits  that  an  agent  or  employee  of  the  owner  was  aiTested  and  con- 
victed for  illegally  selling  liquor  on  Sunday,  and  the  answer  denies  the  condi- 
tions precedent  aforesaid  allege.l  by  the  petition,  and  affirmatively  sets  out  that 
the  holder  personally  and  by  her  agents  and  servants  sold  liquor  on  Sunday, 
etc.,  an  issue  of  fact  is  raised  and  the  relator  is  entitled  only  to  an  alternative 
writ;  the  granting  of  a  peremptory  writ  is  improper.    Id. 

JOINDER. 

Of  parties. 

See  Party. 

JUDGMENT. 

1.  Action  to  charge  joint  debtor  not  servfd  —  pleading —  amendment  at  trial.  In 
an  action  under  section  1937  of  the  Code  of  Civil  Procedure  to  charge  a  joint 
debtor  not  personally  served  in  a  prior  action,  a  motion  to  amend  the  com- 
plaint at  trial  to  show  that  the  defendant  was  not  served  in  the  prior  action 
should  be  granted  when  it  is  manifest  that  the  plaintiff  attempted  to  state  a 
cause  of  action  under  the  section.  But  a  failure  of  the  court  to  grant  such 
proper  amendment  does  not  entitle  the  defendant  to  a  reversal  of  judgment 
for  the  plaintiff.     Uoferberth  v.  NnsJi,  284. 

2.  Same — defense  of  Statute  of  Limitations.  Under  the  former  Code  of  Pro- 
cedure the  proceeding  to  charge  a  joint  debtor  not  served  was  a  proceeding  in  the 
prior  action;  but  under  the  provisions  of  the  Code  of  Civil  Procedure  it  is  not  .*i 
proceeding  in  the  former  action,  but  is  a  new  action.  Hence  prior  decisions  tliai 
the  defendant  not  served  could  not  plead  the  Statute  of  Limit*itions  unless  it  had 
run  before  the  original  action  are  not  applicable. 

The  present  action  is  not  an  action  upon  the  former  judgment  for  the  purpose 
of  extending  the  lien  thereof;  hence,  leave  to  bring  the  act'on  is  not  necessary. 

As  the  present  action  is  a  new  statutory  action,  the  defendant  is  entitled  lo 
plead  the  Statute  of  Ijimitntions  ns  a  defense,  the  period  of  limitation  being 
ten  years,  as  provided  in  section  388  of  the  Code  of  Civil  Procedure.  The  tL-u 
years  begin  to  run  from  the  date  the  former  juJgment  was  recovered.     Id. 

3.  On  substituted  service  —  when  default  not  opened.     When  after  diligent  effort 
'  by  the  plaintiff  to  obtain  service  of  summons  on  the  defendant  without  suooes^ 
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an  order  for  substituted  service  h.is  been  made  and  judgment  in  the  action 
has  been  t;iken  after  default,  the  judgment  should  not  be  vacated  or  the  default 
opened  when  the  defendant's  attorney  admits  t:iat  he  received  the  summons  and 
complaint  before  the  entry  of  judgment,  but  was  unable  to  communicate  with 
the  defendant,  who  was  within  tiie  State.  An  attorney  unrtble  to  communicate 
with  his  client  under  such  circumstances  should  have  appeared  and  obtained  an 
extension  of  time  to  answer. 

Although  section  445  of  the  Code  of  Civil  Procedure  permits  a  defendant  to  be 
let  in  to  defen.l,  when  the  proposed  answer  states  no  defense,  the  judgment 
will  not  be  vacated.     Bishop  v.  Jlugltes,  425. 

4.  Same  —  eccessir^  damages.  When  the  complaint,  served  by  substituted  serv- 
ice, asked  for  an  injunction  compelling  the  defendant  to  remove  his  personal 
property  from  the  plaintiff's  premises  and  the  juderment  on  default  allows 
excessive  money  damages,  the  dt>fcndant  should  be  let  in  to  defend  the  claim  for 
damages  unless  the  plaintiff  consent  to  strike  the  same  from  the  judgment.     Id, 

When  discharge  in  bankruptcy  of  individual  partner  res  adjudicata  as  to 
partnership  debts. 

See  Bankruptcy,  2. 

Recovery  less  than  offer  thereof  —  costs  to  defendant  from  time  of  oflfer. 
See  Costs,  3,  4. 

Only  one  judgment  authorized  upon  several  demurrers. 
See  Detjtoii  and  Creditor,  3. 

Judgment  on  foreclosure  admitted  to  show  deficiency  in  action  for  money  had 
and  received. 

Se€  MORTGAOR,  6. 

Prior  decision  res  ndiudicata  on  motion. 
S.e  Plkading,  8. 

Proof  of  action  on  contract  warrants  recovery  although  conversion  is  also 
stated. 

See  Pleading,  11. 

Judgment  not  opened  when  proposed  answer  fails  to  allege  defense. 
See  Practice,  4. 

Prior  judgnient  as  bar  on  application  of  receiver  to  sell  debtor's  interest  in  real 
property. 

See  SuppLEMEXTAiiY  Proceedings. 

Decision  settling  accounts  of  trustee  does  not  authorize  continuation  of  illegal 
accumulations. 

See  Will.  4. 

JURISDICTION. 

Of  court. 

See  Court. 

JTTBY. 

Agreement  in  criminal  action. 
See  Trial,  1,2. 

LABOR  LAW. 

See  Master  and  Servant,  generally. 

LANDLORD  AND  TENANT. 

1.  Covenant  by  teiuin*  to  make  repairs  —  liability  ^  tenant  on  surrendering  build-' 
ing  in  bad  condition.  Where  a  tenant  covenants  to  make  all  needful  repairs  to  the 
premises  during  the  term,  and  to  surrender  them  in  as  good  state  as  reasonable 
use  and  wear  will  permit,  etc.,  the  tenant  upon  leaving  the  premises  in  poor 
condition  is  liable  for  the  cost  to  the  landlord  of  putting  them  in  proper  repair. 
Appleton  V.  Marx,  206. 

2.  Same — tenant  not  relieved  bjf  f-ovenant  of  new  tenant  to  repair.  This  rule 
holds,  although  before  the  expiration  of  the  term  the  landlord  leased  the  prem- 
ises to  a  third  party,  who  makes  a  similar  covenant  to  put  the  demised  premises 
in  repair,  by  which  the  cost  of  putting  the  premises  in  repair  fell  upon  the  new 
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tenant.  This,  because  the  tenant  surrendering  the  prenotises  is  not  a  party  to  the 
agreement. 

But  the  landlord  in  making  repairs  cannot  charge  the  outgoing  tenant  wiih  the 
cost  of  installing  a  new  elevator  and  pump  when  the  old  elevator  was  capable  of 
repair. 

Other  item  fur  cost  of  painting  disallowed.    Jd, 

8.  Caeenant  for  perpetual  renewal,  A  definite  covenant  for  the  perpetual  yearly 
renewal  of  a  lease  is  not  void. 

Thus  where  the  tenant,  its  successors  and  assigns  have  the  privilege  of  renew- 
ing the  lease  from  year  to  vear  upon  notice  in  writing,  the  covenant  is  not  indi  fi- 
nite, and  when  the  landlord  refuses  to  renew  the  lease  and  seeks  to  dispossess  tlie 
tenant  his  petition  in  summary  proceedings  should  be  dismissed.  Uoff  v.  Mt^j/al 
Metal  Furniture  Co.,  884. 

When  lessee  of  railroad  may  enjoin  unlawful  appropriation  of  street  by  a  state 
contractor. 

See  Eminent  Domain,  4. 

When  court  will  not  order  summary  cancellation  of  a  lease  by  receiver  of  rent, 
and  profits. 

See  MoRTOAOE,  1-3. 

Action  against  landlord  for  injury  caused  by  fall  of  dumbwaiter. 
See  Negligence,  1. 

Liability  of  landlord  for  injury  caused  by  defective  construction  of  building— 
reasonable  care  in  erecting  building  of  sufficient  strength  to  withstand  storms— 
liability  where  tenant  erected  building. 
See  Nuisance,  1-5. 

SnpplementAl  sununons  to  bring  in  lessee  of  an  elevated  railroad  to  defend 
injunction. 

See  Party,  1. 

LABCENY. 

Conviction  of  accomplice  for  larceny  in  the  second  degree. 
See  Crime,  S. 

Conviction  for  larceny  in  the  second  degree  in  failing  to  return  a  diamond 
ring. 

See  Crime,  4. 

Conviction  for  false  representation  concerning  a  bond  upon  which  defendant 
obtained  a  loan. 

See  Crime,  6. 

LAWS. 

[For  tables  of  Session  Laws  and  Statutes  cited  and  construed  in  this  volume^ 
see  ante,  pp.  Iv-lx.J 

LEASK 

See  Landlord  and  Tenant, 

LEGISLATUBR 

Power  of  Legislature  to  confer  jurisdiction  to  revoke  license  without  notice. 
See  Constitutional  Law. 

LIBEL. 

1.  Partial  defense  not  pleaded  as  demurrable.  When  a  imblication  not  naming 
the  plaintiff,  but  alleged  to  have  been  printed  «>f  nud  c*onceming  her,  contains 
accusations  of  murder,  robbery  and  illicit  relations  with  the  person  murdered, 
defenses  not  set  out  ns  partial  defenses  nor  in  mitig:ition,  which  do  not  in  anv 
way  justify  the  charges  of  murder  or  robbery,  are  bad  on  demurrer,  althongh 
they  may  justify  the  accusation  of  illicit  relations.  NunnaUy  v.  iiew  Yorker 
Zeitang  pMiMng  Co  .  1. 

2.  Same -nllegntion  that  article  was  puUisned  if  and  eonrerning  the  pMntif, 
Althnug:h  no  specific  person  is  named  in  such  article  as  guilty  of  the  offenses 
cliarged,  the  plaintiff  may  allege  that  it  was  published  of  and  concerning  her, 
and  the  complaint  is  good,  as  urder  such  allegation  direct  proof  may  be  made 
that  she  was  the  person  referred  ta    Id, 
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3.  Critieism  of  newspaper  artist.  When  an  artist  submits  liis  work  to  the  public 
no  one  is  answerable  for  fair  comment  or  criticism  thereon.  OuicauU  v.  JVVw 
York  Herald  Co.,  584. 

4.  Satne  —  when  complaint  must  show  actionable  meaning  of  words  by  innuendo. 
When  a  newspaper  illustrator  who  has  published  a  series  of  comic  cartoons 
known  as  the  *' Buster  Brown  Series"  is  charged  in  nn  article  with  having 
run  out  of  ideas,  and  it  is  slated  in  substance  that  the  popularity  of  the  series 
is  waning,  etc.,  the  publication  is  not  libelous,  per  8t\  nor  does  it  attack  the 
author  in  liis  general  capacity  or  reputation  as  an  artist,  and  a  complaint  for 
libel  thereon  is  subject  to  demurrer  unless  the  actionable  meaning  of  which  the 
words  are  capable  is  pointed  out  by  innuendo.    Id. 

UOBNSE. 

Revocation  of  license  to  sell  milk  in  the  city  of  New  York  without  notice. 
See  Constitutional  Law. 
lilEN. 

^  When  defendant  settling  action  bound  by  lien  of  plaintiff's  attorney  —  juris- 
diction as  against  foreign  defendant. 

See  Attorney  and  Client,  1-6. 

Vendee  entitled  to  equitable  lien  on  lands  to  the  exten*^  of  consideration  paid. 
See  Vendor  and  Pukchasku,  3-5. 

UMTTATION  OF  ACTION. 

Presumption  of  payment  after  twenty  years. 
See  Evidence,  11. 

Statute  of  Limitations  in  action  to  charge  a  joint  debtor  not  personally  served 
in  a  prior  action. 

See  Judgment,  2. 

Statute  does  not  run  on  liability  of  executors  and  beneficiaries  for  inheritance 
tax. 

See  Tax,  5. 

UaUOB  TAX  LAW. 

See  Intoxicating  Liquors. 

US  PENDENS. 

In  action  for  specific  performance  of  personal  covenant  by  grantee. 
See  Real  Property,  1. 

UANBABnXS. 

Denials  insufficient  —  wTien  alternative  writ  unnecessary.  When  the  allega- 
tions of  a  petition  for  a  writ  of  peremptory  mnndamus  to  obtain  an  allotment  of 
space  for  electric  wires  in  subways  in  the  city  of  New  York  arc  positive  and 
^explicit,  and  are  merely  met  by  the  denials  of  knowledge  or  denials  which  do 
not  raise  issues  of  fact,  and  merely  state  conclusions  of  law,  the  court  may  con- 
sider the  right  to  a  peremptory  writ  without  issuing  the  alternative  writ. 
Matter  of  Long  Acre  Electric  Lig%t  A  Power  Co.,  80. 

By  stockholder  to  obtain  inspection  of  books. 
See  Corporation,  4. 

To  compel  inspectors  to  reconvene  and  certify  result. 
See  Election  Law,  2. 

Peremptory  writ  denied  where  answer  raises  question  of  fact  as  to  selling  of 
liquor  on  Sunday. 

See  Intoxicating  Liquors,  4. 

MASTER.AND  SERVANT. 

1.  Negligence  —  wlieyi  manager  of  business  not  eoservant  —  admission  by  answer. 
When  the  plaintiff  who  was  hired  by  tiie  defendant's  brother  to  work  in  a  livery 
stable  and  was  injured  while  endeavoring  to  start  a  gns  engine,  alleges  that  the 
brother  was  the  defendant's  ninnager  and  superintendent,  which  the  defendant 
admits  by  answer,  it  is  established  so  far  as  the  management  of  the  business  is 
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concerned  that  the  brother  was  the  alter  ego  of  the  defendant.     Tivnan  ▼. 
JSjea/ion,  50. 

2.  Same  —  delegation  of  duty  to  give  instruction,  A  master  cannot  escape 
responsibility  by  delegating  to  another  the  duty  to  give  instruction  to  servants 
as  to  the  operation  of  dangerous  machinery.  'Hence,  when  the  plaintiff, 
employed  as  a  laborer,  was  directed  to  start  a  gas  engine  without  instruction 
and  was  injured  thereby^  and  there  is  evidence  showing  that  such  work  neces- 
sitated instruction,  the  master  is  liable.    Id. 

8.  In,ju)*y  to  workman  by  faU  of  temporary  bridge —  detail  of  work  —  negligence 
of  fellow-seifiant.  In  an  action  to  recover  for  an  injury  caused  by  the  collapse 
of  a  part  of  a  temporary  bridge  or  scaffold  which  was  in  use  during  the  altera- 
tion of  a  building,  it  appeared  that  the  superintendent  had  marked  a  place  about 
midway  between  two  of  the  upright  supports  at  which  the  bridge  was  to  be  cut 
off.  By  direction  of  his  foreman  the  plaintiff  sawed  across  the  bridge  at  the  place 
indicated.  As  the  last  stretcher  was  severed  the  part  of  the  bridge  upon  which 
the  plaintiff  was  standing  collapsed.  Before  the  plaintiff  had  finished  the  cut 
a  fellow-servant  notified  the  superintendent  that  a  support  was  neede<l  under  the 
part  upon  which  the  plaintiff  was  working.  There  was  timber  on  hand  which 
was  suitable  for  such  purpose. 

Held,  that  the  accident  was  caused  by  the  defective  method  adopted  in  remov- 
ing the  bridge; 

That  the  removal  of  such  a  structure  was  not  a  use  thereof  but  a  detail  of 
the  work  in  the  performance  of  which  the  superintendent,  foreman  and  workmen 
were  fellow-servants,  and  for  an  accident  resulting  from  the  method  employed 
the  master  was  not  liable; 

Tliat  as  no  expert  knowledge  was  involved  and  the  superintendent  and  fore- 
man were  not  shown  to  have  had  any  knowledge  of  the  conditions  which  the 
plaintiff  did  not  possess,  they  were  jointly  negligent  in  failing  to  provide  the 
proper  supports.     Connolly  v.  Hall  db  Gvant  Construction  Co.,  387. 

4.  Negligence  —  injury,  by  planing  macJiins  —  when  danger  not  obriouti.  The 
dans:er  of  injury  from  the  exposed  cutting  edges  of  the  shaft  of  a  planing 
machine  which  revolved,  in  an  open  space  between  covered  rollers,  so  rapidly 
as  to  look  like  a  smooth  roller,  is  not  obvious  to  a  boy  of  nineteen. years  of  age, 
who  has  only  worked  at  the  machine  for  two  hours,  and  a  recovery  for  injuries 
sustained  is  warranted,  where  he  was  directed  to  remove  shavings  collecting 
near  the  shaft  without  instructions. 

Under  such  circumstances,  tlie  fact  that  the  plaintiff  removed  the  shavings  with 
his  hand  instead  of  witii  a  stick  is  not  contributory  negligence  as  a  matter  of 
law.     Smith  v.  11 WZ  Manufacturing  Co.,  834. 

5.  Negligence  —  injury  by  fall  of  hoist  —  Tjobor  Law  construed.  Section  18  of 
the  L:ibor  Law,  regulating  scaffolding,  hoists,  stays,  etc.,  and  prohibiting  the  use 
of  such  appliances  if  not  so  constructed  as  to  give  proper  protection  to  persons 
employed,  makes  the  master  liable  for  the  use  of  such  appliances  even  though 
they  be  negligently  put  up  by  fellow  workmen  of  the  servant  injured,  liaggblad 
V.  Brooklyn  Heights  Itnlroad  Co.,  888. 

6.  Safne — pleading.  A  plaintiff  suing  to  recbver  for  an  injury  to  a  decedent 
from  such  a  cause  need  not  plead  the  statute  in  order  to  make  the  sama 
available.    Id. 

7.  Same  —  les  ij)sa  loquitur.  When  a  structure  used  for  the  purpose  of  hoisting 
beams  to  an  elevated  railway  falls  and  an  emjiloyee  is  killed  thereb}',  the  case  is 
brought  within  the  doctrine  of  res  ipsa  loquitur,  and  the  question  of  the  defend- 
ant's negligence  should  be  submitted  to  the  jury,  although  the  decedent  helped 
his  fellow-workmen  to  fasten  the  hoist  in  place.*    Id, 

Contract  of  employment  not  to  be  performed  in  one  year  —  recovery  upon  exe- 
cuted contract  although  not  in  writing  —  when  percentage  of  profits  not  pennia 
sible  in  action  on  quantum  meruit. 
See  CoNTUACT,  4. 

When  no  consideration  for  additional  compensation. 
See  Contract,  18. 
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Injury  to  motorman  by  "  plow  "  of  car  catching  in  slot  rail. 
See  Negligence,  2. 

When  pedestrian  injured  at  railroad  crossing  not  a  regular  employee  of  the 
defendant. 

See  Negligence,  5. 

MISTAXE. 

Sale  —  mutual  mistake  —  when  corrected. 
Oreen  v.  Smith,  920. 

MONEY  RECEIVED. 

Action  by  a  mortgagee  for  fire  insurance  moneys  received  by  mortgagor  under 
contract  to  rebuild  —  liability  of  cotenant  not  joming  in  mortgage. 
See  MoRTGAGK,  4-7. 

When  action  against  attorney  to  recover  money  deposited  should  be  for  money 
received,  not  for  a  conversion. 
See  Pliia-Ding,  6. 

MOBTaAGK 

1.  Foreclosure  —  Isrute  by  receiver  of  refits  and  profits  —  lease  not  canceled  by  sum- 
mary application.  When  in  an  action  to  foreclose  a  purchase  money  mortgage, . 
a  receiver  of  the  rents  and  profits,  who  is  authorized  to  lease  the  premises,  con- 
tinues the  lease  to  the  tenant  then  in  possession  in  consideration  of  an  agreement 
by  the  tenant  to  expend  money  in  repairs,  the  court  is  without  jurisdiction 
to  order  a  summary  cancellation  of  the  lease.     WitUtaus  v.  Capstick,  212. 

2.  Same  —  repairs  —  right  to  recoter  iherrfor.  It  seems,  moreover,  that  in  an 
action  in  equity  to  compel  the  cancellation  of  the  lease  the  tenant  would  be 
entitled  to  protection  for  the  amount  expended  by  him  in  repairs.     Id. 

8.  Same.  On  such  summary  application  to  cancel  the  lease  it  is  immaterial  that 
the  receiver  of  the  rents,  though  appointed  as -reoeiver  of  only  a  nine-tenths 
undivided  part  of  the  premises,  made  a  lease  of  the  whole  premises.    Id. 

4.  Action  by  tnorlpa^/ee  for  fire  insurance  moneys  Juid  and  receii>ed  by  mortgagor 
under  contract  to  rebuild.  A  corai)laint  which  alleges  in  substance  that  the  plain- 
tiffs, as  mortgagees,  and  entitled  to  be  paid  the  proceeds  of  fire  insurance  on  the 
premises,  consented  to  the  payment  of  a  los?  to  the  mortgagors  upon  their  promise 
to  use  the  sum  in  erecting  a  new  building  upon  the  premises  equal  in  value  to 
that  destroyed  and  the  failure  of  the  mortgagors  to  fulfill  that  promise,  states  a 
cause  of  action  for  money  had  and  received.  The  fnilure  of  the  mortgagors  t) 
fulfill  the  promise  imposes  upon  them  an  obligation  to  repay  the  insurance  money 
received  by  them  to  the  mortgagees  and  on  failure  to  do  so  they  hold  the  same 
as  money  had  and  received.     Miller  v.  Harris,  395. 

6.  Liability  of  cotenant  not  joining  in  mortgage.  When,  however,  it  appears 
that  an  owner  of  an  undivided  interest  in  the  property  did  not  join  in  the  mort- 
gage and  was  not  liable  for  the  amount  secured  to  be  paid  and  had  no  knowledge 
of  the  mortgage  or  even  of  her  interest  in  the  property,  a  judgment  agninst  her 
for  money  had  and  received  is  not  warranted  upon  mere  proof  tliat  she  signed  the 
proof  of  loss  and  indorsed  the  check  of  the  insurance  company,  which  were  pre- 
sented to  her  for  signature  by  the  other '  mortgagors,  and  when  there  was  no 
promise  to  erect  a  building  made  by  her  or  on  her  behalf.     Id. 

6.  Epidence  — judgment  in  foreclosure  to  s7iow  deficiency.  In  such  action  for 
money  had  and  received  the  record  of  the  judgment  and  sale  on  foreclosure  is 
l)roperly  admitted  in  evidence  to  show  that  the  amount  due  on  the  mortgage  had 
not  been  paid,  this  being  a  prerequisite  to  an  action  for  money  had  and 
received.     Id. 

7.  Sttn^  —  declarations  against  interest  of  joint  mo?  tgagors.  The  declarations  of 
the  mortgagors  who  acted  together  in  obtaining  the  insurance  money  is  admissible 
against  them  but  not  against  the  other  owner  of  the  property.     Id. 

Presumption  of  payment  after  twenty  years. 
See  Evidence,  11. 

When  title  of  State  not  divested  by  foreclosure. 
See  Real  Puoperty,  2. 
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Presomption  of  payment  after  twenty  years. 
8d6  Vendor  and  Pdrchabbr,  6. 

MOnOK  AND  OBDER. 

Onier,  not  opinion,  governs  the  appellate  court. 
See  Appeal,  4. 

Leave  of  court  necessary  to  second  motion  to  amend  complaint.  « 

See  Pleading,  7,  8. 

Effect  of  prior  order  permitting  suit  as  poor  person  upon  order  requiring  non- 
resident to  give  security  for  costs. 
See  Practice,  11. 

KUNICIPAL  COBPORATIONa 

1.  When  municipal  Jranehiae  can  be  eM.  When  an  electric  lighting  company 
holding  a  municipnl  franchise  grants  to  an  individual  the  "  sole  and  exclusive 
right  and  privilege  to  operate  for  all  purposes,  unijer  the  franchise  *  *  ♦ 
granted  *  ♦  *  by  the  Board  of  Aldermen,"  etc.,  it  is  a  complete  assignment 
of  the  franchise,  leaving  no  ri^ht  or  reservation  to  the  assignor. 

While  as  a  general  proposition  a  corporation,  chartered  to  perform  public  or 
.qtuui  public  duties  cannot  alienate  its  franchise  without  lepslative  authority,  yet 
the  rule  is  subject  to  many  exceptions  and  qualifications  and  the  modem 
tem'ency  is  towards  a  relaxation  of  the  rule. 

The  reason  for  the  rule  against  the  alienation  of  the  franchise  is  that  by  divest- 
ing itself  of  the  franchise,  the  corporation  would  disable  itself  from  discharging 
its  public  duties,  and  that,  therefore,  the  public  is  entitled  to  forbid  the  transfer. 
Matter  of  Long  Acre  Electric  Light  dk  Potoer  Co.,  80. 

9.  Same  —  ratiJiecUion  of  assigned  franchise  by  municipality.  But  the  grantor  of 
the  franchise  may  ratify  and  confirm  an  alienation  thereof  although  made  without 
prior  authority.  This  ratification  need  not  assume  any  particular  form,  and  may 
be  evidenced  by  acts  which  recognize  the  validity  of  the  assignment,  and  which 
are  inconsistent  with  any  objection  thereto.    Id. 

8.  Same  —  subitays  in  city  of  New  York.  Thus,  when  an  electric  company  was 
granted  a  franchise  by  the  municipal  authorities  of  the  city  of  New  York  in 
1887,  ^ving  it  a  right  to  erect  poles  and  wires  and  construct  and  use  wires  and 
conduits  over  and  under  the  streets  of  the  city,  for  which  compensation  was 
made  to  the  city,  a  special  franchise  was  created,  and  when  the  grantee  has 
assigned  the  same  to  an  individual,  and  the  right  has  passed  by  subsequent 
assignments  to  another  corporation  which  has  been  allowed  by  the  municipal 
authorities  to  erect  and  maintain  poles  and  wires  in  said  city,  the  acquiescence  of 
said  city  is  prima  fa^  a  ratification  of  the  assignment  of  the  franchise  originally 

fiven  and  entitles  such  corporation  to  lay  its  wires  in  the  conduits  of  theConsoli- 
ated  Telegraph  and  Electrical  Subway  C'ompany,  which  is  required  to  furnish 
space  to  corporations  "  having  lawful  power  to  operate  electrical  conductors  in 
any  street,  highway  or  public  place  in  the  city." 
Moreover,  such  subway  company  is  a  private  corporation,  operating  for  its  own 
-gain,  and  is  invested  with  no  authority  to  grant  or  withhold  privileges  or  to  dis- 
criminate between  lawful  applicants  for  space  in  its  conduits.  It  is  vested  with 
no  governmental  fimction  and  does  not  represent  the  State  or  city.  Hence,  as 
the  question  as  to  whether  such  franchise  may  be  assigned  is  a  matter  of  public 
concern  only,  and  such  assignment  not  being  malum  in  se,  it  is  not  a  question 
which  can  be  raised  collaterally  b}^  the  subway  company,  but  is  available  only 
by  the  municipality.    Id. 

4.  Same — right  of  electrical  company  to  lay  cables  th&rein.  It  is  not  held,  however, 
that  said  subway  company  is  obliged  to  assign  space  to  every  applicant  and  that  it 
may  not  inquire  whether  the  applicant  has  a  right  to  enter,  but  it  has  no  right  to 
refuse  an  applicant  having  ^n  apparent  franchise  acquiesced  in  by  the  public 
authorities. 

It  is  not  necessary  for  such  applicant  to  obtain  a  permit  from  the  commissioner 
of  water,  gas  and  electricity  before  applying  for  an  allotnieut  of  space  in  said 
subways. 

When  such  subway  company  bases  its  refusal  to  allot  a  space  in  the  conduits 
on  the  sole  contention  that  the  applicant  has  no  lawful  power  to  operate  electrical 
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conductors  in  the  city,  it  cannot  maintain  that  the  space  at  present  available  is 
insufficient.    Id, 

5.  Certiorari  to  review  dismissed  of  police  officer  —  evidence  insufficient  to  sluno 
misconduct  of  officer.  When  on  certiorari  to  review  the  dismissal  of  a  police  officer 
in  the  city  of  New  York  for  conduct  unbei  omins  an  officer,  it  appears  that  the 
relator  was  discharged  for  accepting  money  in  violation  of  rule  22  of  the  Police 
Manual,  and  the  only  evidence  in  support  of  the  charge  was  the  fact  that  a  wit- 
ness whose  son  liad  been  arrested  by  the  relator  had  threatened  to  get  even  with 
him,  and  had  under  an  agreement  with  the  police  inspector  thrust  money  into 
the  relator's  hand  while  the  latter  was  on  dutv  and  immediately  ran  away  and 
boarded  a  car,  the  dismissal  is  not  warranted  by  the  evidence  and  the  relator  is 
entitled  to  reinstatement.     People  ex  rel.  Maguire  v.  Bingham^  192 

6.  Certiorari  to  review  dismissal  ofpoHce  ojffjcer — facts  not  warranting  dismissal. 
Certiorari  to  review  proceedings  had  on  the  dismissal  of  a  police  officer  in  the  city 
New  York,  who  was  cliarged  with  neglect  of  duty  and  conduct  unbecoming  an 
officer.  On  the  charge  that  the  officer  had  been  absent  from  his  post  and  liad 
neglected  to  report  his  absence  it  appeared  that  he  had  absented  himself  from 
his  post  for  three  minutes  by  reason  of  information  given  to  him  that  his  brother 
was  in  a  hospital  suffering  from  a  fractured  skull.  It  also  appeared  in  regard 
to  his  failure  to  enter  his  absence  from  duty  on  the  books  at  the  station  house, 
that  as  soon  as  he  reported  there  he  was  ordered  to  report  forthwith  at  another 
place,  and  that  in  eoing  to  his  assignment  he  stopped  for  a  few  minutes  to  take 
lood  and  proceedea  by  surface  car  which  was  delayed.     On  all  the  evidence, 

Beid,  that  neither  the  throe  minutes'  absence  from  duty  under  the  circum- 
stances, nor  his  failure  to  enier  his  absence  on  the  police  records  was  ground 
for  dismissal; 

That  the  delay  in  arriving  at  the  place  where  he  was  ordered  to  report  was 
excusable; 

That  the  fact  that  the  officer  when  reporting  to  headquarters  by  telephone 
in  respect  to  a  crime  did  not  state  that. he  was  a  patrolman  was  not  ground  for 
dismissal,  there  being  no  rule  requiring  him  to  make  that  statement; 

That  while  the  statute  vests  discretion  in  the  police  commissioner  to  determine 
the  punishment  to  be  inflicted  on  officers,  the  charges  must  be  substantial  and 
sustained  by  the  evidence,  and  the  extreme  penalty  should  not  be  imposed  for  a 
mere  technical  violation  of  a  rule  whereby  the  rights  of  the  department  have  not 
been  prejudiced.     People  ex  rel.  Oannon  ▼.  McAdoo,  488. 

7.  Proposals  for  contract  for  pumping  engines  —  requironent  that  bidder  give 
evidence  ofabilUy  to  perform.  A  provision  in  proposals  for  a  municipal  contract 
for  pumping  engines  that  the  bidders  shall  give  satisfactory  evidence  that  they 
have  built  the  type  of  engines  required  and  are  able  to  complete  the  work  as 
specified,  is  for  the  benefit  oi  the  city  and  intcude<l  to  exclude  irresponsible  bid- 
ders unable  to  complete  the  contract.  It  is  not  for  the  benefit  of  other  or  higher 
bidders,  nor  does  it  bind  the  city  to  reject  bids  becjiuse  the  bidder  does  not  fully 
oomph'  with  the  express  rec^uirements  as  to  projf  of  ability  to  perform.  Nathan 
▼.  asrien,  664. 

8.  When  interested  taxpayer  cannot  restrain  acceptance  of  bid.  Thus  when  the 
lowest  bidder  has  permitted  the  city  engineer  to  investigate  the  pumps  sup- 
plied by  it  to  other  public  works,  and  the  municipal  authorities  deride  to  accept 
the  bid,  a  taxpayer  who  is  connected  with  a  bidder  |68,000  in  excess  of  the  bid 
accepted  cannot  enjoin  the  letting  of  the  contract  on  the  theory  that  the  lower 
bidder  did  not  give  adequate  proof  of  ability  to  perform,  where  there  does  not 
appctir  to  be  any  other  person  who  refrained  from  bidding  by  reason  of  the  pro- 
vision aforesaid. 

Taxpayer's  actions  are  brought  to  allow  the  illegal  acts  of  public  officials  to  be 
controlled  by  courts  and  to  protect  the  corporation.  They  are  not  allowed  for 
the  purpose  of  enabling  corporations  or  individuals  to  require  the  awanl  of  a 
public  contract  on  bids  in  excess  of  those  made  by  other  competent  and 
responsible  bidders. 

When  it  appears  that  such  action  is  not  brought  for  the  interest  of  the  munici- 
pality but  for  the  ulterior  purpose  of  imposing  an  additional  burden  on  the 
municipality  by  an  interested  taxpayer,  a  court  of  equity  will  not  enjoin  the 
letting  of  a  contract  to  a  bidder  who  is  responsible.    lU. 
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9.  Grant  cf  right  to  build  pritate  railroad  in  city  of  New  Tark  unautJuyrined. 
The  board  of  estimate  and  apportionment  pf  the  city  of  New  York  is  without 
authority  to  grant  to  private  persons  the  right  to  construct  a  private  railroad  od 
or  under  the  city  streets  for  the  sole  purpose  of  transporting  their  ovt  n  goods. 

The  amendments  to  sections  17,  28,  41,  43,  44,  45.  47,  48,  50,  72.  73,  74.  75  and 
242  of  the  charier  of  Grenttr  Kew  York,  made  by  chapter  629  of  the  Laws  of 
1905,  deprived  the  board  of  aldermen  of  the  power  to  grant  francliises  to  con- 
struct and  openite  railroads  in  the  city  streets  and  conferred  that  power  solely 
upon  the  board  of  estimate  and  apportionment. 

Said  amendments  did  not  grant  any  new  powere  to  the  board  of  estimate?  and 
apportionment  not  theretofore  possessed  by  the  board  of  aldermen  in  relaiion  to 
the  granting  of  such  franchises. 

Said  section  242  of  the  revised  charter  confers  no  authority  on  the  board  of 
estimate  and  apportionment  to  grant  to  a  private  person  or  corporation  tbe  right 
to  build  such  private  road,  for  all  the  powers  conferred  by  that  ^ction  may 
be  exercised  solely  for  the  benefit  and   in  the  intere&t  of  the  public  at  large. 

Such  special  privilege  cannot  be  granted  whether  it  be  considered  as  a  fran- 
chise or  not;  or  whether  the  grantee  does  not  intend  to  act  as  a  common  carrier 
for  the  benefit  of  the  public. 

The  power  to  make  such  grant  was  not  heretofore  possessed  by  the  board  of 
aldermen  or  other  local  authority  and  was  not  transferred  by  the  legislation 
aforesaid  to  the  board  of  estimate  and  apportionment 

Such  grant  is  unauthorized  because  it  takes  public  property  for  private  use. 
Hatfield  V.  Straus,  671. 

10.  Same  —  injunction  to  adjoining  oxcner.  When  said  board  of  estimate  and 
apportionment  has  granted  to  a  private  person  the  right  to  build  and  maintain 
such  private  railroad,  an  adjoining  owner  whose  access  to  his  property  will  be 
invaded  by  the  tracks  and  whose  property  will  be  diminished  in  Talue 
thereby   may  sue  for  a   permanent  injunction. 

Til')  plaintiff  under  such  circumstances  is  entitled  to  an  injunction  pendents 
iff.,  and  the  decision  as  to  his  right  thereto  should  be  made  before  the  road  is 
built  and  not  afterwards.     Id,  ^ 

11.  Negligence — iclien  city  liable  for  damages  caused  bi/  sewers.  When  the 
destruction  or  dilapidation  of  a  sewer  is  the  result  of  ordinary  use  which  ought 
to  have  been  anticipated  and  could  have  been  guarded  a^inst  by  occasional 
examination  and  cleansing,  the  omission  to  make  the  exammation  and  keep  the 
sewer  clear  is  a  neglect  of  duty  which  renders  the  municipality  liable  for  injuries 
caused  thereby. 

Thus  where  the  sewer  was  constructed  above  ground  and  there  is  evidence  show- 
ing that  the  injuries  to  the  plaintiff's  premises  were  caused  by  a  break  in  the 
sewer  by  reason  of  the  negligence  and  carelessness  of  the  defenaant  in  maintain- 
ing the  sewer,  the  plaintiff  is  entitled  to  recover.  Oravey  v.  City  of  New  York^ 
773. 

12.  When  clerk  ofboxrd  of  education  of  city  of  New  York  not  entitled  to  salarjf 
during  suspension.  As  section  1067  of  the  charter  of  Greater  New  York  provides 
that  employees  of  the  board  of  education  may  be  removed  for  cause  at  any  time- 
by  a  three- fourths  vote  of  the  board,  and  may  be  suspended  pending  the  t'rial  of 
charges,  a  clerk  in  the  bureau  of  su])plies  of  said  board  who  has  been  properly 
dismissed  from  service  is  not  entitled  to  recover  his  salary  for  tbe  period  of  his 
suspension  pending  the  trial. 

It  is  the  intent  of  said  statute  that  the  dismissal  relate  back  to  the  time  of 
suspension.     People  ex  rel.  Curren  v.  Cook,  788. 

13.  Negligence — injury  to  pedestrians  on  incline  leading  to  crosstralk.  It  is  for 
the  jury  to  say  w^hether  a  municipality  is  liable  for  injuries  received  bv  a  fall  on 
an  obstruction  in  a  city  street  built  to  enable  an  adjoining  owner  to  draw  wag- 
ons from  the  street,  which  consists  of  an  arched,  sloping  way,  six  or  seven  feet 
long,  eighteen  inches  wide  and  six  inches  high,  dropping  from  the  curb  to  the 
crosswalk,  which  has  been  maintained  for  five  yeiirs,  and  upon  which  other 
pedestrians  have  fallen. 

A  pedestrian  who  slips  upon  such  obstruction  in  the  daylight  is  not  guilty  of 
contributory  negligence  as  a  matter  of  law.     Stratton  v.  City  of  New  York,  887. 
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Liability   for  injury  to  pedestrian  from  falling  over  a  loose  flagging  lying 
upon  a  sidewalk  which  was  being  repaired  —  contributory  negligence. 
Brown  v.  City  of  New  York,  901. 

Liability  of  municipality  for  unauthorized  arrest  at  instigation  of  street 
cleaning  department. 

See  Assault  and  Battery. 

Revocation  of  license  to  sell  milk  in  the  city  of  New  York  without  notice. 
See  Constitutional  Law. 

Facts  showing  waiver  by  city  of  delay  by  paving  contractor. 
See  Contract,  6. 

Damaepes  to  abutting    owners  by  construction  of  underground  railway  — 
counsel  lees  and  necessary  expenses  allowed. 
See  Eminent  Domain,  1. 

Condemnation  of  existing  water  works  without  consent  of  State  Water 
Commission. 

See  Eminent  Domain,  5. 

Acquisition  of  piers  by  city  of  New  York  —  compensation  for  "shedding 
license  "  taken. 

See  Eminent  Domain,  6. 

Taking  lands  for  park  purposes  in  city  of  New  York  —  when  interest  on 
award  barred. 

See  Eminent  Domain,  7. 

Injury  to  pedestrian  on  defective  sidewalk  —  notice  of  prior  injury. 
See  jSeqligence,  8,  9. 

Fall  of  pedestrian  on  icy  crosswalk. 
See  Negligence,  10. 

Village  may  sue  to  enforce  order  of  board  of  health. 
See  Nuisance,  6. 

Evidence  showing  good  faith  of  municipality  settling  action  for  which  private 
contractor  must  indemnify  the  city. 

'See  Principal  and  Surety,  1. 

Duty  of  city  of  Yonkers  under  covenant  to  keep  docks  in  Hudson  river 
unobstructed. 

See  Real  Property,  8. 

MURDEB. 

Conviction  for  murder  in  second  degree  sustained. 
See  Crime,  1. 

NEGLIGENCE. 

1.  Iiijiwy  by  dunibtcaiter — verdict  against  weight  of  etideiice.  The  plaintiff,  a 
tenant,  was  injured  by  the  fall  ot  a  dumbwaiter  on  the  premises,  and  claimed 
tliat  the  rope  was  defective  an  l  that  the  landlord  had  been  notified  of  the  defect. 

The  evidence  considered,  and 

Held,  that  a  verdict  for  the  plaintiff  was  against  the  weight  of  evidence. 
MuUtn-  V.  Vesell,  72. 

2.  Injury  to  motortnan  by  *'plaw  "  of  car  eatcJiing  in  slot  rail.  A  recovery  for 
an  injury  to  a  motorman  from  the  sudden  stopping  of  his  car  cannot  be  sus- 
lAiued  on  the  theory  that  the  accident  was  caused  by  the  negligence  of  the 
defendant  in  failing  to  furnish  safe  appliances  where  the  car  was  stopped  by 
the  '*plow,"  which  connected  the  car  with  the  underground  cable,  catching  in 
the  slot  rail,- due  to  the  fact  that  the  rail  had  closed  up  so  that  the  slot  for  a  short  . 
distance  was  but  one-h:ilf  inch  in  width  instead  of  the  usual  three-quarters.  The 
defendant  cannot  be  charged  with  negligence  in  failing  to  anticipate  thnt  such 
an  accident  might  occur,  even  if  it  had  notice  of  the  defect  in  the  rail.  McOann 
v.  Inter  urban  Street  Railway  Co.,  188. 

3.  Collision  between  wagon  and  street  car  —  when  failure  to  signal  immaterial. 
In  an  action  to  recover  for  personal  injuries  received  from  tlie  collision  of  a 
Street  car  with  a  grocery  wagon  upon  which  the  plaintiff  was  riding,  where 
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the  plaiutilt  has  failed  to  except  to  a  charge  that  the  driver  of  the  wagon  wu 
the  agent  of  the  plaintiff  and  that  his  knowledge  was  imputable  to  the  plaio- 
tiff.  it  is  error  for  the  court  to  refuse  to  charge  that  if  the  driver  saw  the 
approaching  air  it  was  unimportant  whether  or  not  the  bell  was  sounded. 
KerU  V.  United  Traction  Co.,  314. 

4.  Trespasser  on  railroad  struck  by  train  —  eicpert  testimony  raising  question  cf 
fact  as  to  alnlity  to  stop  train.  The  plaintiff,  a  trespasser,  wad  struck  bj  a 
freight  train  while  his  foot  was  caught  in  a  cattle  guard  in  the  dclendant's  tiark. 
and  seeks  to  recover  damages  for  the  injuries  received.  The  engineer  testified 
that  when  375  feet  from  tbe  cattle  guard  he  saw  the  hetid  and  shoulders  of  some 
one  who  was  swinging  bis  bat  for  the  train  to  stop,  and  that  be  immediately  did 
all  be  could  to  stop  the  train.  The  train  consisted  of  five  lotided  and  two  empty 
freight  cars  equipped  with  air  brakes.  It  was  descending  a  grade  of  about  KS 
feet  to  the  mile  at  a  speed  of  live  or  six  miles  an  hour.  Two  experts  testifkd 
that  under  such  circumstances  the  tniin  should  bave  been  stopped  within  50  to 
000  feet  from  tbe  place  where  tbe  power  was  first  applied. 

Held,  that  the  credibility  of  the  experts  was  for  tbe  Jury,  since  upon  thdr 
testimony  the  engineer  might  be  found  negligent,  and  a  nonsuit  was  error; 

That  the  trial  judge  could  not  fairly  p:iss  upon  tbe  probability  of  tbe  truth  of 
tbe  evidence  until  after  tbe  jury  had  considered  the  case.  Tltayer  v.  3>if  York 
Central'db  H.  R.  B.  R.  Co.,  318. 

6.  Injury  to  pedestrian  at  railroad  crossing — freedom  from  contributory  negligence 
^-  when  plaintiff  not  employee.  The  plaintiff  was  not  a  regular  employee,  but 
an  extra  brakemnn,  receiving  compensation  for  each  trip  when  called  for  service. 
Tbe  defendant  maiutnine<l  a  Young  Men's  Cbristiau  Association,  of  which  the 
membership  was  limitetl  to  its  employees  i  aying  dues.  The  building  also  con- 
tained tbe  train  dispatcher's  oflice,  and  was  located  across  tbe  tracks  at  the  end 
of  Seventy -second  street,  New  York  city.  In  order  to  reach  the  building  it 
was  necessary  to  descend  a  strdrcase  lending  down  a  retaining  wall,  and  to 
cross  tbe  defendant's  tmcks  to  tbe  building,  this  way  having  been  commonly 
used  for  thirteen  years.  Tbe  plaintiff  having  been  tobl  that  be  might  be  called 
upon  for  duty  that  night,  was  on  his  way  to  tbe  building.  The  night  wv 
dark,  but  clear.  The  evidence  sboweii  that  be  crossed  a  train  on  tbe  first  track, 
and  looked  in  both  dire<;tions.  and  ui)on  taking  two  or  three  steps  in  advance  was 
run  down  by  the  defendant's  locomotive,  which  was  backing  without  lighta 
contrary  to  the  company's  rules. 

Held,  that  the  evidence  warranted  a  finding  that  tbe  plaintiff  was  free  fron 
contributory  nesrligence; 

That,  at  the  time,  tbe  plaintiff  was  not  an  employee  of  the  defendant  in  tfas 
sense  that  he  assumed  tbe  risks  of  tbe  situation,  not  being  then  employed^ 
but  going  to  enjoy  tbe  privileges  of  an  association  to  which  be  paid  dues; 

Tliat  if  the  master's  negligence  be  a  matter  extraneous  to  the  servant's  specific 
employment,  or  if  the  injury  be  receive<l  when  the  servant  is  not  engaged  in 
his  duties,  the  servant  occupies  tbe  status  of  a  stranger; 

That  as  tbe  association  building  was  maintained  by  the  defendant  as  a  wait- 
ing room  for  those  who  had  relations  with  tbe  compnny,  and  as  the  approach 
thereto  across  the  tracks  had  been  maintained  for  thirteen  years  to  the  knowl- 
edge of  the  defendant,  and  was  tbe  only  practical  method  of  reaching  the 
building,  the  plaintiff  was  not  a  trespasser,  and  that  it  w*as  incumbent  upon 
tbe  defendant  to  use  reasonable  care  to  avoid  injury  to  persons  lawfully  using 
such  crossing.    Best  v.  N.  T.  C.  dt  H.  R  R.  R.  Co,,  789. 

6.  Collision  between  trolley  car  and  irtigon — erroneous  nmisuit.  The  plaintiif 
was  injured  by  a  collision  between  bis  wagon  and  the  defendant's  trolley  car, 
while  turning  across  the  track  into  a  side  street.  He  testifieil  that  before  he 
attempted  to  cross  he  looked  in  both  directions  and  could  see  no  car  for  a 
distance  of  from  500  to  600  feet,  which  was  tbe  limit  of  vision  in  the  direc- 
tion from  wbi<!h  the  car  came.  M  s  hor  es  were  walking  slowly,  and  tbe 
defi*ndant's  car  cam)  over  the  trow  of  a  hill  and  struck  the  resir  wheel  of  the 
wagon. 

Held,  that  it  was  error  to  dismit^s  the  com  pi  lint  on  the  theory  that  tbe  car 
mu  t  have  been  visible  when  lhi»  plaintiff  attempted  to  cross  tbe  track,  as  a 
car  going  forty  miles  an  hour  could  reach  the  plaintiff's  wagoa  within  the  ' 
taken  to  cross; 
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Tiint  the  plaintiff  was  not  guilty  of  contributory  negli£[ence  as  a  matter  of 
law  in  attempting  to  cross  when  he  saw  no  car  approaching  within  500  feet. 
Heitz  V.  Yonkerg  Railroad  Go,,  746. 

7.  Injury  by  stepping  upon  an  electrically  charged  rail —  erroneous  cJiarge,  In  an 
action  to  recover  damages  for  injuries  received  by  the  plaintiff,  who  stepped 
upon  an  electrically  charged  rail,  when  the  defendant  has  given  expert  testimony 
that  the  shock  could  not  be  received  except  uuder  certain  conditions  which  did 
not  exist,  it  is  error  for  the  court  to  instruct  the  jury  that  if  the  plaintiff  received 
the  shock  he  is  entitled  to  recover,  whether  the  defendiint  has  exonerated  itself 
or  not.  Such  instruction  is  equivalent  to  holding  that  the  defendant  was  an 
insurer,  and  tliat  the  sole  question  was  whether  the  accident  resulted  from  the 
shock.     SuUivan  v.  Brooklyn  UeighU  R.  R.  Co.,  7«4. 

8.  Munieijxil  corporations  —  notice  —  of  prior  injuries.  Although  the  fact  of 
the  happening  or  pon'hnp|)ening  of  previous  accidents  on  an  alleged  defective 
sidewalk  may  bear  upon  the  character  of  tlie  defect  aud  on  the  question  of  notice 
tJ  the  municipality,  the  fact  that  other  persons  escaped  iujury  does  not  excuse 
the  municipality  from  allowine  the  defect  to  continue.  Moroney  v.  City  of  New 
York,  843. 

9.  Same  —  injury  to  pedestrian  on  defective  sidewalk.  Thus,  where  the  plaintiff 
lias  shown  that  she  suffered  a  fall  and  injury  by  reason  of  her  too  catching  in  a 
hole  under  a  flagstone  which  projected  about  two  inches  above  the  adjoining 
st  )ne.  and  thnt  said  condition  existed  for  more  than  a  year,  the  question  of  the 
defendant's  nt^gligence  should  be  submit te  1  to  the  jury,  although  the  plaintiff 
gives  no  proof  of  a  prior  accident,  and  the  defendant's  witnesses  state  that  they 
had  no  knowledge  of  the  defect. 

Although  the  distance  which  one  stone  was  raised  above  the  other  was  not  of 
itself  negligence,  yet,  when  there  is  a  hole  thoreuijder  sufficiently  large  to 
catch  and  hold  a  foot,  the  question  of  negligence  should  be  submitted  to  the 
jury.     Id. 

10.  Manicip<d  corporations  — fall  of  pedestrian  on  icy  crosswalk.  When  a  pedes- 
trian who  is  injured  by  a  fall  on  the  street  complains  only  that  there  was  ice 
on  the  crosswalk,  and  the  case  is  tried  upon  that  theory,  and  it  is  shown  that 
her  fall  was  caused  by  slipping  off  the  sidewalk  at  the  curb  to  the  icy  crosswalk, 
the  slip  on  the  sidewalk  is  the  proximate  cause  of  the  injury  and  the  case  should 
not  be  given  to  the  jury. 

Moreover,  when  no  defect  or  obstruction  on  the  crosswalk  is  shown  other  than 
a  tempomry  condition  of  ice  and  snow  caused  by  the  weather  conditions,  a 
municipality  which  worked  diligently  to  remove  the  snow  is  not  chargeable 
with  negligence  for  failing  to  completely  clcfir  the  street. 

The  rule  is  different  where  ice  and  snow  have  been  allowed  to  accumulate  at 
a  particular  spot  for  a  considerable  length  of  time  until  it  becomes  an  obstruction 
an, I  dangerous  to  i)edestrian3.     Brennan  v.  City  of  New  Yurk,  849. 

Municipal  crirpomtion  — liability  for  injury  to  pedestrian  from  falling  over  a 
loose  flagging  lying  upon  a  sidewalk  whichwas  being  repaired  —  contributory 
negligence. 

Brown  v.  City  of  New  York,  901. 

Injury  to  employee  operating  a  gas  engine  —  delegation  of  duty  to  give 
instruction. 

See  Master  and  Servant,  1,  2. 

Injury  to  workman  by  fall  of  temporary  bridge  —  detail  of  work. 
SlC  Master  ani>  Servant,  3. 

Injury  by  jdaning  machine. 

See  Master  and  Servant,  4. 

Injury  by  fall  of  hoht  — res  ipsa  loquitur . 
See  Master  and  Servant,  5-7. 

Wlien  city  liable  for  damages  caused  by  dilapidated  sewers. 
See  Municipal  Corporation,  11. 

Injury  to  pedestrian  on  incline  1  (hiding  from  roadway  to  sidewalk. 
See  Municipal  Corpokation,  13. 
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Injury  caused   by  defective  construction  of  building— reasonable  care  in 

erecting  building. 

See  Nuisance,  1-5. 

Right  to  recovery  on  items  for  hospital  expenses  necessitated  by  injury  not 
determined  on  motion  to  strike  out  allegations. 
See  Practice,  6. 

NEW  TRIAL. 

See  Thial,  generally. 

NEW  YORE,  CITY  OF. 

Appeal  from  order  of  justice  of  Special  Sessions  sitting  in  Children's  Court 
See  Appeal,  5. 

Liiibility  of  municipality  for  unauthorized  arrest  at  instigation  of  street  clean- 
ing department, 

See  Assad LT  and  Battery. 

Revocation  of  license  to  sell  milk  in  the  city  of  New  York  without  notica 
Se^  Constitution Aii  Law. 

Recovery  of  less  than  |500  in  Supreme  Court. 
See  Costs,  3. 

Acquisition  of  piers  by  —  compensation  for  "  shedding  license  *'  taken. 
See  Eminent  Domain,  6. 

Taking  lands  for  park  purposes  —  when  interest  on  award  barred. 
See  Eminent  Do.main,  7. 

Ratificatiou  of  assignment  of  municipal  franchise  —  right  of  electrical  company 
to  lay  cables  in  subway. 

See  Municipal  Corpohation,  1-4. 

Evidence  insufficient  to  warrant  dismissal  of  police  officer. 
See  Municipal  Corporation,  5,  6. 

Proposals  for  contract  for  pumping  engines  —  sufficient  compliance  with 
requirement  that  bidder  give  evidence  of  ability  to  perform  —  taxpayer's  action 
restraining  acceptance  of  bid. 

See  Municipal  Corporation,  7,  8. 

No  power  to  grant  right  to  build  private  railroad  therein. 
See  Municipal  Cokporation,  9. 

When  clerk  of  board  of  education  not  entitled  to  salary  during  suspension. 
See  MuNiciPAJi  Corporation,  12. 

NON-RESIDENT. 

Riglit  of  defendant  to  security  for  costs  when  plaintiff  is  a  non-resident. 
See  Costs,  1. 

Requiring  security  for  costs  of  non-resident  plaintiff  is  discretionary  with 
court  after  service  of  answer. 
See  Practice,  10. 

Effect  of  prior  order  permitting  suit  as  poor  person  upon  order  requiring  non- 
resident to  give  security  for  costs. 
See  Practice,  11. 

NOTICE. 

To  municipal  corporation  of  prior  injury  on  defective  sidewalk. 
See  Nkolioence,  8. 

Notice  of  trial  excused  when  amendment  conditioned  on  cause  retaining 
place  on  the  csdendar. 

See  Principal  and  Surety,  2. 

Vendee  not  charged  with  notice  of  recorded  deed  under  covenant  that  lands  are 
free  from,  certain  restrictions. 

See  Vendor  and  Purchaser,  1,  2. 
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1.  Injury  caused  by  d^ective  construction  of  building  —  liability  of  la ndUnd  for 
da  uftye  caused  by  c<mdition*of  building.  Where  the  entire  possession  of  a  build- 
ing has  been  surrendered  to  a  lessee,  the  landlord  is  not  liable  during  the  lease 
for  any  injuries  resulting  from  negligence  through  a  failure  to  keep  the  build- 
ing in  repair,  and  in  order  to  charge  him  it  must  be  shown  that  the  accident 
was  the  result  of  a  coudilion  which  constituted  a  nuisance  and  which  existed  at 
the  time  the  landlord  surrendered  the  entire  possession  to  the  tenant  or  of  which 
.he  afterward  had  actual  notice.     Uggla  v.  Brokaw,  586. 

3.  Pkadina  — facts  setting  out  action  for  nuisance.  It  is  better  for  a  pleading 
to  characterize  the  nature  of  the  action,  but  this  is  not  imperatively  required 
where  the  essential  facts  to  support  it  are  pleaded. 

Hence,  a  complaint  alleging  that  the  plaintiff  was  injured  while  driving  on  a 
city  street  by  the  fall  of  building  material  from  the  top  of  a  building  upon  the 
defendant's  premises  due  to  the  fact  that  the  roof  was  negligently  and  dan- 
gerously constructed;  that  the  accident  w^as  occiisioned  by  the  carelessness  of 
the  defendant  in  failing  to  have  the  roof  properly  secured  and  that  the  defend- 
ant had  knowledge  and  notice  of  this  condition  but  refused  and  neglected  to 
repair,  authorizes  a  recovery  on  the  theory  of  a  nuisance,  although  nuisance  is 
not  expressly  pleaded.    Id, 

3  BeawnabU  care  in  erecting  buildings  of  snfflcient  strength  to  witJidand  storms. 
In  erecting  buildings  near  a  public  street  reasonable  care  must  be  exercised  to 
construct  them  so  securely  that  they  will  withstand  any  storm  which  a  reason- 
ably prudent  man  familiar  with  local  weather  conditions  would  anticipate,  but 
an  owner  is  not  an  insurer  against  damage  caused  by  a  wind  of  hurricane 
velocity  or  by  an  earthquake. 

Hence,  since  the  evidence  showed  that  the  injury  wis  caused  by  a  heavy  sky- 
light being  torn  from  its  fastenings  upon  the  roof  by  a  wind,  the  velocity  of 
which  was  between  fifty  and  seventy-three  miles  per  hour,  and  there  was  a 
conflict  as  to  the  sufficiency  of  the  manner  in  which  the  skylight  was  attached, 
it  was  proper  to  submit  to  the  jury  the  question  as  to  whether  the  storm  was 
of  such  unusual  violence  thtit  the  defendant  in  constructing  the  building  was  not 
required  to  guard  against  danger  incident  thereto. 

As  the  jury  was  instructed  that  the  defendant  w^as  not  liable  unless  the  sky- 
light was  improperly  constructed  and  insecurely  fastened  to  the  building  origin- 
ally, it  is  immaterial  that  the  trial  judge  did  not  expressly  submit  the  case  upon 
the  theory  of  nuisance  and  that  he  made  frequent  reference  to  negligence.    Id. 

4.  Liability  where  tenant  erected  building.  A  landlord  cannot  escape  liability 
for  damage  resulting  from  a  nuisance  which  existed  at  the  time  the  building  was 
constructed  on  the  ground  that  the  building  was  erected  by  his  tenant,  especially 
where  the  landlord  reserved  partial  control  as  to  the  plan  and  construction 
thereof.    Id. 

A  prima  facie  case  against  the  owner  of  real  property  is  made  out  by  proof  of 
the  existence  of  a  nuisance  and  eiti  er  that  it  was  created  in  whole  or  in  part 
by  the  owner  or  existed  in  such  manner  that  he  was  chargeable  presumptively 
with  knowledge  thereof.     Id. 

5.  Error  in  cliarge  as  to  burden  ofprcof.  Hence,  it  is  reversible  error  to  charge 
that  the  fall  of  the  skylight  created  a  presumption  thnt  it  was  not  properly 
secured  which  the  defendant  must  meet  by  contrary  proof.  The  doctrine  res 
ipsi  loquitur  would  not  estiiblish  even  prirna  facie  that  the  building  was  a 
nuisance  when  constructed.    Id. 

6.  Par  y  —  tillage  may  sue  to  enforce  order  of  board  of  health.  A  suit  to  enjoin 
the  violation  of  an  order  of  a  village  board  of  health  to  abate  a  nuisance  and  to 
enforce  the  same  is  properly  brought  in  the  name  of  the  village  instead  of  that 
of  the  board  of  health.  Village  of  Wliite  Plains  v.  Tairytown,  W.  P.  <&  M.  B. 
Co.,  Six. 

7.  Same  —  pleading  —  w7ien  complaint  ifisufflclent.  Put  in  such  action  it  is  not 
enough  to  allege  and  prove  that  the  board  of  health  declared  a  nuisance  and 
ordcre.l  it  abated;  the  complaint  must  allege  facts  showing  the  nuisance,  and 
the  resolution  and  order  of  the  board  of  health  arc  not  evidence  thereof.  A 
complaint  failing  to  state  such  facts  is  demurrable.     11. 

App.  Div.— Vol.  CXYII.        62 
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Rights  of  de  facto  officers. 
See  Election  Law,  2. 

When  clerk  of  board  of  education  not  entitled  to  salary  during  suspemAoa. 
JSee  MuNicii^AL  Cobforation,  12. 

PABENT  AND  CHILD. 

1.  Habeas  corpus  to  deprive  parent  of  custody  of  daughter.  When  a  son  applieB 
for  a  writ  of  habeas  corpus  to  deprive  his  father  of  the  custody  of  a  daughter, 
who  is  alleged  to  be  illegally  restrained  of  her  liberty  and  kept  in  a  house  where 
the  father  is  alleged  to  be  living  in  adultery,  and  on  the  return  of  the  writ 
the  daughter  makes  an  affidavit  that  she  is  over  eighteen  years  of  age  and  has 
a  happy  home  and  is  receiving  an  excellent  education  and  desires  to  live  with 
her  father,  and  that  her  other  relatives  are  almost  stransers  to  her  and  not  con- 
genial, and  that  she  is  not  restrained  of  her  liberty,  ana  the  charges  against  the 
father  are  unsupported  by  the  evidence,  the  writ  should  be  dismissed.  People  ex 
rel.  Bisfiop  v.  Bis/iop,  445. 

2.  Same  — effect  of  daughtei's  marriage.  In  any  event,  the  marriage  of  the 
daughter  prior  to  the  confirmation  of  a  report  granting  the  writ  disposes  of  any 
question  as  to  the  daughter's  custody,  and  the  court  is  without  power  to  make 
a  nunc  pro  tunc  order  depriving  the  father  of  her  custody.     Id. 

3.  Will  providing  for  support  of  minor  —  income  applied  when  father  unable  to 
support  infant.  When  a  will  creates  a  trust  for  the  maintenance  and  support  of 
an  infant  during  his  minority,  accumulations  and  principal  to  be  paid  over  on 
his  arriving  at  majority,  the  trustees  may  be  ordered  to  apply  such  portion  of 
the  income  as  is  necessary  to  the  support  and  maintenance  of  the  infant,  if  the 
father  has  not  sufficient  financial  ability  to  properly  care  for  hiih.  Suetens  t. 
Baiker,  668. 

PARTITION. 

Presumption  of  payment  of  mortgage  after  twenty  years  —  when  title 
marketable. 

See  Vendor  and  Purchaser,  6,  7. 

PABTNEBSHIP. 

1.  Executors  and  administrators  —  lohen  surviving  partner  should  not  be  remoced 
as  executor.  When  the  will  of  a  decetised  partner  gives  to  a  surviving  partner, 
who  is  also  made  executrix  and  trustee,  the  controlling  interest  in  the  business 
and  management  thereof,  free  from  any  control  or  dictation  from  any  person 
whomsoever,  the  surviving  partner  is  the  sole  legal  owner  of  the  assets  and  has 
exclusive  right  of  management  in  winding  up  the  partnership  affairs  within  the 
limits  of  good  faith. 

The  other  representatives  of  the  deceased  partner  have  no  right  to  interfere 
with  the  surviving  partner,  or  to  require  her  removal  as  executrix  and  trustee, 
80  long  as  she  is  applying  the  proceeds  of  the  firm  in  settlement  of  its  debts. 

The  representative  of  the  deceased  partner  may  require  the  application  of  the 
assets  in  payment  of  debts,  but  the  mode  and  manner  of  so  doing  is  under  the 
exclusive  control  of  the  surviving  partoer.    Matter  of  Thieriot,  6w. 

2.  To  deal  in  lands  —  Statute  of  Frauds  —  contract  of  partner  to  convey  must  be 
in  writing.  Although  a  partnership  to  deal  in  real  estate  may  be  created  by 
parol,  if  such  agreement  also  provides  for  the  conveyance  of  real  property  from 
one  partner  to  another  or  to  the  copartnership,  it  comes  within  the  Statute  of 
Frauds  and  is  not  en  forcible  if  not  in  writing.     Pounds  v.  Eg/bert^  756. 

3.  Same  —  specife  performance  refused.  Thus,  if  an  alleged  parol  agreement 
for  the  formation  of  a  partnership  to  deal  in  lands  further  provided  that  certain 
lands  standing  in  the  name  of  the  wife  of  one  of  the  partners  as  trustee  for  her 
husband  should  be  conveyed  to  the  other  partner  upon  his  paying  his  share  of 
the  purchase- price,  specific  performance  of  the  oral  contract  is  unenfordble 
whether  it  were  part  of  the  partnership  agreement  or  collateral  thereto. 

Part  payment  of  a  consideration  by  one  of  the  partners,  or  work,  labor  and 
services  in  the  care,  management  and  improvement  of  the  property  are  not  suflii- 
cient  for  a  decree  of  specific  performance,  as  the  remedy  at  law  is  adequate.     Id. 

Liability  of  insolvent  partner  for  judgment  on  partnership  debt  discharged  by 
individual  banknipt<;y. 

See  Bankruptcv. 
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1.  When  lessee  of  elevated  railroad  may  he  brought  in  to  dtfend  action  for  injunc- 
tion. When  a  plaintiff  sues  to  enjoin  the  defendant  from  operating  an  elevated 
railroad  and  fur  the  damage  to  the  plaintiffs  premises  caused  thereby,  and  sub- 
sequent to  the  action  the  defendant  leased  its  road  to  another  company,  a  motion 
for  leave  to  serve  a  supplemental  summons  bnuging  in  the  lessee  should  not 
be  denied.  This  is  true  even  though  the  plaintiff  has  served  summons  in 
another  action  against  the  lessee,  if  it  appears  that  the  lessee  threatened  to 
construct  another  track  in  front  of  the  plaintiff's  premises. 

Although  the  lessee  is  not  liable  for  damages  caused  by  the  lessor  unless 
it  assume  and  agree  to  pay  the  same,  nevertheless  when  a  plaintiff  is  entitled  to 
injunctive  relief  against  the  lessor,  the  lessee  is  a  necessary  party  defendant. 
Farley  v.  Manhattan  Railway  Co.,  248. 

2.  Practice  —  defetidant  brought  in  by  supplemental  summons.  "When  such  lessee 
is  brought  in  as  a  party  defendant  it  should  be  done  by  a  supplemental  sum- 
mons and  complaint.     Id, 

3.  Joinder  of  plaintiffs  by  consent  —  motion  by  one  plaintiff  to  bring  in  new 
defendant.  When  in  a  stockholder's  action  against  the  directors  of  a  bank  for 
malfeasance,  a  plaintiff  has  been  brought  in  by  consent  of  the  parties,  the  inter- 
vening plaintiff  is  entitled  to  the  same  rights  and  privileges  as  the  original 
plaintiff.  Hence,  when  the  intervening  plaintiff  moves  to  bring  in  a  new  defend- 
ant, which  motion  is  opposed  by  the  original  plaintiff,  the  court  in  its  discretion 
may  decide  between  the  conflicting  interests  of  the  coplaintiffs  and  bring  in 
the  defendant,  if  he  is  a  proper  party.     Weed  v.  First  National  Bank,  840. 

4.  8(tnie  —  protection  ofcoplainiiff  against  costs.  But  under  such  circumstances 
the  plaintiff  who  objects  should  be  secured  against  costs  if  the  defendant  brought 
in  be  successful,  and  the  moving  party  should  be  required  to  give  a  bond  to 
indemnify  him.     Id. 

Liquidating  committee  of  corporation  may  defend  suit  as  officers  thereof. 
See  Corporation,  2. 

When  trustee  who  has  participated  in  illegal  transfer  of  property  may  bring 
action  to  rescind  the  same. 

See  Executor  and  Administrator. 

Village  may  sue  to  enforce  order  of  board  of  health. 
See  NoiSAKCE,  6. 

Complaint  against  several  defendants  asking  alternative  relief. 
See  Pleading,  3. 

PENAL  CODE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume  see  ante, 
p.  Ix.] 

PENALTY. 

On  refusal  of  gas  company  to  supply  gas  because  of  failure  of  former  occupant 
to  pay. 

See  Gas  and  Electricity. 

PERSONAL  PBOPERTY. 

When  absolute  ownership  not  suspended. 
See  Will,  6. 

Sale  of. 

See  Sale. 

PHTSICLA.N. 

Practicing  ''mecbano  neural  therapy." 
See  Crime,  12. 

Basis  for  expert  testimony  as  to  sanity. 
See  Evidence,  3. 

Opinion  as  to  permanency  of  injury  not  based  upon  facts. 
See  Evidence,  4. 
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1.  lmproi)er  joinder  of  aclions  to  recovr  value  of  legal  services  rendered  to  seteral 
d^'endaiits.  When  plaintiffs  allege  that  they  rendered  services  as  attorneys  and 
counselors  at  law  in  and  about  the  lorraation  and  organization  of  a  corporation  to' 
tjike  over  the  business  of  several  lirms  munufncturing  in  a  cerUiin  line  of  bus!- 
ness,  and  allege  that  they  were  retained  by  members  of  vanous  separate  firms 
who  desired  to  become  parties  to  the  corporation,  the  actions  upcm  the  several 
and  separate  contracts  of  employment  cannot  be  j  »ined  in  one  complaint. 

In-order  that  several  causes  of  action  may  ho  united  it  must  appear  U{k>d  the 
face  of  the  complaint  that  the  causes  so  united  affect  all  the  parties  to  the 
action,  except  as  otherwise  prescribed  by  law. 

When  the  severance  of  such  causes  of  action  is  required  the  plaintiff  will  be 
granted  leave  to  amend  on  payment  of  costs.     Myers  v.  Ijt  trer^  27. 

2.  Aclions  for  assault  and  slander  cannot  he  uniteti.  A  complaint  aileg:iiig  that 
the  plaintilT  was  assaulted  by  the  defendant's  servants,  who  then  and  there 
falsely  spoke  concerning  the  plaintiff  scandalous  and  defamatory  words  and  that 
by  reason  of  the  ass;iult  the  plaintiff  was  nmde  sick,  etc.,  and  that  by  reason 
of  the  slanderous  words  was  greatly  injured,  all  to  her  damage,  etc.,  improperly 
unites  causes  of  action  for  assaidt  and  slander. 

A  motion  to  compel  the  plaintiff  to  separately  state  and  number  such  causes 
of  action  shotild  be  granted. 

It  seems^  however,  that  said  actions  cannot  be  united  in  one  complaint,  not 
being  actions  arising  out  of  the  same  tninsaction  within  the  meaning  of  the 
statute.     Paul  v.  Ford,  151. 

3.  Com2)lfint  against  secral  defendants  asking  alternative  relief.  Neither  at 
common  law  nor  undor  the  Code  of  Civil  Procedure  can  a  plaintiff  join  two 
defendants  upon  the  theory  that  he  has  a  right  to  relief  against  one  or  the  other 
of  them. 

If.  however,  the  complaint  alleges  facts  which  show  that  he  is  entitled  to  relief 
legal  or  equitable,  against  one  of  the  defendants  joined,  the  complaint  will  be 
sustained  as  against  him. 

But  when  a  complaint  against  two  defendants  asking  alternative  relief  doer 
not  state  a  cause  of  action  against  either  the  complaint  should  be  dismissed. 
Cohn-Baer- Myers  dt  Aronson  Co.  v.  Realty  Transfer  Co.^  215. 

4.  Same — tender.  While  tender  may  not  be  a  prerequisite  to  an  action  ic 
equity,  yet,  where  a  party  entitled  to  an  assignment x)r  conveyance  of  property 
upon  the  payment  of  money  goes  into  court  to  enforce  that  right,  the  complaint 
must  make  an  offer  to  pay  the  amount.     Id. 

5.  Same — failure  to  state  ctuse  of  action  agaiftst  either  defendant.  A  complaint 
alleged  in  substance  that  the  plaintiff  having  a  contract  to  purchase  lands  assigned 
the  same  to  a  defendant  corporation,  which  paid  the  plaintiff  a  part  of  a  bonus 
therefor  under  an  agreement  whereby,  if  the  assignee  should  fail  to  acquire  title 
without  fault  on  its  part,  the  contract  should  be  reassigned  and  the  bonus  repaid 
by  the  plaintiff.  The  assignee  did  not  acquire  title  to  the  property,  and  the 
plaintiff  joined  the  assignee  and  the  vendor  as  parties  defendant,  asking  as  alter 
native  relief :  (1)  That  the  marketability  of  the  title  be  adjudged  and  whether 
the  failure  of  the  assignee  to  take  title  was  its  fault.  (2)  That  if  the  title  N* 
marketable  and  the  assignee  in  fault  that  the  veudor  and  assignee  be  decreed 
to  perform  and  the  assignee  be  adjudged  liable  for  the  balance  of  the  bonus.  (3) 
That  if  the  title  be  unmarketable  the  assignment  and  contract  of  sale  be  canceled, 
etc. 

No  facts  were  alleged  showing  that  the  failure  of  the  assigee  to  take  title  was 
due  to  its  fault,  and  there  was  no  demand  for  a  reassignment  or  offer  to  pay  the 
portion  of  the  bonus  received. 

Held,  that  the  complaint  failed  to  state  a  cause  of  action  against  either 
defendant; 

That  the  plaintiff  could  not  have  the  benefit  of  an  allegation  by  the  Assignee 
that  the  vendor  could  not  convey  a  marketable  title,  which  allegation  was  denied 
by  the  plaintiff's  re|)ly. 

A  plaintiff  cannot  sustain  a  cause  of  action  u|>on  an  allegation  in  the  answer  of 
a  defendant,  which  he  specifically  denies  by  reply.     Id. 

6.  When  complaint  against  attorney  is  on  contract  rather  tlian  in  conversion  — 
co\interclaim  for  sums  due  on  other  contracts.  It  appeared  that  the  plaintiff's  testa- 
tor on  going  abroad  had  given  a  sum  of  money  to  his  attorney  to  make  pay- 
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ments  on  clHims  and  liens  against  the  testator's  property,  then  in  litigation.  On 
the  testator's  return  he  left  the  balance  of  the  money  in  the  defendant's  hands 
without  making  a  demand  therefor. 

The  plaintiffs,  as  executors,  demanded  the  return  of  tlie  money  by  the  defend 
ant,  and  in  a  complaint  alleged  that  the  defendant  wrongfully  and  unlawfully 
refused  to  turn  over  and  pay  to  the  plaintiiTs  the  said  amount  in  his  hands  and 
•'  converted  the  same  to  his  own  use." 

Held,  that  the  complaint  did  not  set  out  an  action  for  conversion,  but  one  for 
money  had  and  received,  and  that,  therefore,  the  defendant  was  entitled  to  set 
up  counterclaims  for  sums  due  on  other  contracts.     iMiifje  v.  Schile,  233. 

7.  Second  motion  to  amend  complaint  —  leave  of  court  neceaeary  —  when  granted  — 
rnU  as  to  renewal  of  motion.  When  a  motion  to  amend  a  complaint  by  adding 
a  party  defendant  has  been  denied  without  leave  to  renew  the  motion,  a  second 
motion  brought  without  leave  will  be  denied. 

When,  however,  it  appears  that  the  defendant  as  administrator  of  a  deceased 
partner,  did  not  demur  to  the  first  complaint  because  of  a  failure  to  join  the 
surviving  partner  as  party  defendant,  but  does  demur  to  an  amended  complaint 
on  the  ground  of  defect  of  parties,  the  court  should  grant  a  further  amend- 
ment bringing  in  the  surviving  partner  as  a  defendant.     Haskell  v.  Moran,  251. 

8.  A.  decision  on  a  motion  is  not  res  adjudicata  to  the  same  extent  as  a  judgment. 
Except  in  cases  of  provisional  remedies,  where  special  provisions  of  the  Code 

of  Civil  Procedure  authorize  a  motion  to  vacate  on  the  moving  papers  and  a  sub- 
sequent motion  for  the  same  relief  on  new  affidavits  showing  facts  previously 
existing,  a  motion  once  made  on  notice  and  denied  may  not  be  renewed  either  on 
the  same  papers  or  upon  additional  facts  existing  at  the  time  the  prior  motion 
was  made,  without  leave  of  court.  But  a  motion  based  upon  facts  subsequently 
arising  or  upon  the  ground  that  the  former  order  was  obtained  by  fraud  or 
collusion  may  be  made  as  a  matter  of  right  without  leave  of  court,    td. 

9.  Amendmsfit  of  ariswer  to  ask  reformation  rf  contract.  When  in  ah  action 
there  is  a  dispute  as  to  the  meaning  of  a  contract  involved,  the  defendant  should 
be  allowed  to  amend  the  answer  so  as  to  ask  a  reformation  of  the  contract  con- 
forming it  to  the  intention  of  the  parties. 

When  the  effect  of  the  granting  of  such  amendment  will  be  to  take  the  case 
from  the  calendar  and  delay  the  trial,  the  amendment  should  be  conditioned 
upon  the  payment  of  all  costs  to  date.  iVa^  Otun  <fe  Mica  Co.  v.  Century  Paint 
<0  TV.  P.  Co.,  267. 

10.  Bill  of  particulirs  —  counterclaim  charging  real  estate  agent  with  making 
personal  profit  —  particulars  of  coiinterclaiin  require  I.  The  plaintiff, , an  attor- 
ney at  law,  sued  as  assignee  of  a  deceased  attorney  to  recover  moneys  expended 
for  the  benefit  of  the  client's  real  estate.  As  a  counterclaim  the  defendants 
alleged  that  the  plaintiff  and  his  assignor  were  copartners  and  rendered  services 
as  agents  in  leasing  real  estate  and  collecting  the  rents,  and  that  without  author- 
ity had  equipped  portions  of  the  realty  with  furniture  and  leased  the  same,  and 
personally  appropriated  th'it  portion  of  the  rent  coming  from  the  lease  of  the 
furniture,  etc.  The  plaintiff  denied  all  knowledge  of  the  matters  alleged  in 
said  counterclaim  and  asked  a  bill  of  pnrticulars  thereof. 

Hetdf  that  a  bill  of  particulars  should  be  required.     Washburn  v.  Graves,  3-3 

11.  Complaint  stating  action  on  contract  and  for  conversion  —  proof  of  action  on 
contract  warrants  recovery.  Where  a  complaint  contains  a  statement  of  facts  con- 
stituting an  action  upon  contract  which  is  sustained  by  pro.^f  at  trial,  a  recovery 
is  authorized  although  the  complaint  also  contains  allegations  of  tort. 

Thus  when  the  complaint  setsout  a  contract  of  employment  and  a  breach  thereof 
by  the  defendant,  and  also  that  the  defendant,  as  a  contractor,  was  to  receive 
compensation  under  his  contract  and  to  pay  labor  from  the  proceeds  and  that 
the  defendant  refused  and  nosrlected  to  pay  the  plaintiff  from  the  funds  received 
but  wrongfully  converted  and  di.sposed  of'such  funds  to  his  own  use.  the  plaintiff 
upon  establishino^the  facts  supporting?  the  action  for  breach  of  contract  is  entitled 
to  recover,  even  though  there  be  insufficient  proof  of  the  allegations  of  conversion. 
Connor  v.  PhiUf,  349. 

13.  Cfdf,  Civil  Procednre,  serf  inn  540.  fnibdi  vision  4,  construed.  Subdivision  4  of 
section  549  of  the  Code  of  Civil  Procedure,  providing  when  in  an  action  upon  con- 
tract the  complaint  alleges  fraud,  the  plaintiff  cannot  recover  unless  he  prove 
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the  fraud  on  trial,  does  not  apply  to  actions  in  Justices'  Courts  but  relates  only 
to  actions  in  the  Supreme  Court,  the  City  Court  of  the  city  of  New  York  or  to 
a  County  Court.    Id. 

V<,  Allegation  of  performaiue  of  conditions  precedent  tinder  section  533  of  thi 
Code  of  Civil  Procedure  —  complaint  against  surety.  In  alleging  the  performance 
of  ft  condition  precedent  in  a  contract  under  section  533  of  the  Code  of  Civil  Pro- 
cedure, while  it  is  not  necessary  to  state  the  facts  constituting  the  performance, 
yet  the  plaintiff  must  allege  tlmt  he  has  duly  performed  all  the  conditions  prece- 
dent on  his  part  to  be  performed;  a  mere  allegation  of  general  perf<»nnance  is 
insufficient.  Thus,  u  plaintiff  suing  to  recover  on  a  l)ond  guaranteeing  the  pay- 
ment of  a  loan  who  merely  alleges  that  every  crndition  was  fulfilled  and  Al 
things  happened  and  all  times  elapsed  necessary  to  enable  the  plaintiff  to  main- 
tain this  ftciion  for  recovery  on  the  foot  of  said  bond,  etc.,  does  not  state  the  per- 
formance of  conditions  precedent  under  said  section. 

However,  when  such  complaint  alleges  that  a  borrower  duly  executed  and  deliv- 
ered to  the  plaintiff  for  value  received  his  promissory  note  by  which  he  prom- 
ised to  pay  the  plaintiff  $5,000  at  a  time  stated  and  that  it  was  to  secure  the 
payment  of  this  loan  that  the  bond  in  question  was  given,  the  complaint  states 
a  good  cause  of  action  and  is  not  defective  in  failing  to  show  that  the  plaintiff 
loaned  the  money  secured  by  the  bond.  The  allegation  that  that  note  was  duly 
executed  and  delivered  for  value  received,  etc.,  and  that  the  borrower  wholly 
failed  to  discharge  "  the  said  Indebtedness  of  $5,000  "  sufTiciently  alleges  that  the 
amount  was  loaned.     Oansevoort  Battky.  Empire  State  Surety  Co,^  455. 

14.  'Practice — action  for  conversion  and  for  goods  sold  —  causes  should  be  sepa- 
rately fitated  and  numbered.  When  a  complaint  alleges  two  causes  of  action,  one 
for  conversion  and  the  other  for  goods  sold  and  delivered,  the  defendant  is 
entitled  to  have  the  causes  separately  stated  and  numbered. 

Although  the  defendant  may  require  the  plaintiff  to  elect  between  such  causes 
at  trial,  he  may  at  his  option  require  the  causes  to  be  separated  and  numbered 
before  answering.     Christenson  v.  Pincus^  810. 

15.  Defense  ofla^k  of  jurisdiction  depen.lent  u^n  facts  must  be  taken  by  anawer. 
I^ck  of  jurisdiction  depending  upon  a  question  of  fact,  such  as  the  non-resi- 
dence of  the  plaintiff,  must  be  pleaded  as  a  defense,  or  else  evidence  thereof 
may  be  excluded. 

Ilence,  when  a  plaintiff  has  unnecessarily  alleged  her  residence  in  the  com- 
plaint, a  foreign  defendant  cannot  raise  the  issue  by  a  general  denial,  for  a  denial 
does  not  raise"  issues  on  immaterial  allegations  of  the  complaint.  Ubari  v. 
Baltimore  db  Ohio  Railroad  Co.,  831. 

16.  Same  —  when  denials  on  ifi formation  and  belief  insufficient^  Moreover,  an 
answer  which  "  on  information  and.belief  "  denies  any  knowledge  or  infonnatioa 
sufficient  to  form  a  belief  as  to  the  truth  of  any  of  the  allegations  of  the 
complant  is  not  good  as  a  denial.     Id. 

17.  When  causes  should  be  separately  stated.  A  complaint  for  sums  due  the 
plaintiff  on  a  breach  of  contract  of  service  and  for  damages  caused  by  the 
breach  sots  out  two  causes  of  action,  which  should  be  separately  stated.  Carlson 
v.  Albert,  836. 

18.  Improper  joitider  of  actions  on,  contract  and  in  tort.  A  cause  of  action  for 
damages  for  the  breach  of  a  contract  and  a  cause  of  action  for  damages  for 
fraud  in  inducing  the  plaintiff  to  make  it  are  inconsistent  with  each  other  and 
cannot  be  united  in  the  same  complaint  under  subdivision  9  of  section  484  of 
the  Code  of   Civil   Procedure.     An  election  between  such  inconsistent  causes 

is  required.     Edison  Electric  Illuminating  Co.  v.  KnUjfleisch  Cy.^  8^. 

Accounting — allegations  by  executors  sued  for  an  accounting  that  the  surviv- 
ing trustee,  to  whom  they  must  turn  over  certain  funds,  is  incompetent  are  not 
irrelevant  because  they  reflect  upon  the  ch-*racter  of  such  trustee. 
Hall  V.  Strong,  912. 

Failure  of  defense  to  raise  issue  of  fact. 
See  Banking. 
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When  action  by  bolder  of  note  not  barred  by  allegation  of  a  prior  action  by 
third  party  thereon  —  lailure  of  consideration  in  collateraj  transaction  no  defense 
—  failure  to  repeat  denials  in  each  separate  defense. 
.  Sf!e  BiLi^  AND  Notes,  1-3. 

When  defense  of  usury  not  available  against  State  bank. 
See  BihiA  AND  Notes,  6. 

Defense  that  promissoiy  note  was  transferred  ''after  maturity  and  payment." 
See  Bills  and  Notes,  7. 

Principal  may  not  counterclaim  debt  due  from  agent  in  action  by  third  person 
to  recover  for  tort  of  agent. 
See  CoNTKACT,  10. 

Failure  of  complaint  to  allege  performance  or  consideration. 
See  Contract,  13. 

Faithful  performance  of  existing  obligations  alleged  as  consideration  for  a  new 
promise. 

See  Contract,  17. 

Complaint  alleging  bad  faith  by  reorganization  committee  which  warrants 
accounting. 

See  Corporation,  3. 

Facts  which  do  not  show  transfer  of  personalty  in  fraud  of  creditors. 
See  Debtor  and  Creditor,  3. 

Complaint  need  not  allege  written  agreement. 
See  Discovery,  1. 

Payment  is  an  affirmative  defense. 
See  Evidence,  12. 

Defense  of  Statute  of   Limitations  in  action   to  charge  a  joint  debtor  not 
personallv  served  in  a  prior  action. 
See  Judgment,  2. 

Partial  defense  not  so  pleaded  is  demurrable  —  allegation  that  article  was 
published  of  and  concerning  the  plaintiff. 
See  Libel,  1,  2. 

-When  complaint  must  show  actionable  meaning  by  words  of  innuendo. 
See  Libel,  4. 

When  right  to  peremptory  writ  considered  without  issuing  alternative  writ  — 
insufficient  denial. 

See  Mandamus. 

Facts  setting  out  action  for  nuisance. 
iSed  Nuisance.  2. 

Complaint  of  village  in  action  to  abate  nuisance  must  allege  facts  showing 
nuisance. 

See  Nuisance,  7. 

Damages  in  action  on  promissory  note — answer  alleging  conversion  of  col- 
lateral must  also  allege  damages. 
See  Practice,  4. 

Defense  arising  after  service  of  answer. 
See  Practice,  6. 

Acceptance  of  unverified  amended  answer  to  unverified  amended  complaint 
compelled. 

See  Practice,  12. 

When  leave  to  amend  petition  asking  probate  of  will  should  be  granted. 
See  Practick,  15,  16. 

Right  to  confine  amended  complaint  to  one  cause  of  action  after  order  com- 
pelling an  amendment 'Separately  stating  actions. 
See  Practice,  17. 
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POLICE. 

Evidence  insufficient  to  warrant  dismissal  of  police  officer. 
See  Municipal  Corpouation,  5, 6. 

PBACTICE. 

1.  When  Appellate  Dimsion  may  direct  judgifie?it  for  plaintiff  on  special  verdict. 
Wlicrc  the  court  iias  taken  a  special  verdict  which  is  rendered  in  favor  of  the 
plaintiff  and  then  dismisses  tlie  complaint,  and  there  are  no  exceptions  taken 
by  the  defendant  which  would  justify  the  Appellate  Division  in  ordering  a  new 
trial,  the  Appellate  Division  on  reversing  the  order  dismissing  the  complaint 
should  direct  judgment  for  the  plaintiff  on  the  special  verdict.  NichoUe  v. 
American  Steel  cfc  Wire  Co.,  21. 

2.  When  case  on  avpeal  sliovld  contain  grounds  of  motion  to  dismiss  the  complaint. 
When  at  trial  the  plaintiff  moves  for  the  direction  of  a  verdict  and  the  defendant 
moves  for  the  dismissal  of  the  complaint,  and  in  the  alternative  for  a  direction 
of  verdict  for  plaintiff  for  nominal  damages  and  the  court  directs  judgmeut 
for  the  plaintiff,  the  case  on  appeal  should  state  the  grounds  upon  which  the 
defendant  moved  to  dismiss  the  complaint  and  for  the  direction  of  a  verdict,  so 
that  there  can  be  no  question  that  he  waived  any  position  which  he  was  entitled 
to  take.     Blewett  v.  Hoyt,  32. 

3.  Failure  to  s'^rte  printed  papers  on  appeal  —  opeinng default.  The  preparation, 
settlement  and  filing  of  a  case  or  bill  of  exceptions  is  part  of  the  record  of  the  court 
below  and  the  opening  of  a  default  in  these  respects  is  witli  the  Special  Term. 
Butafterthecaseis  settled  and  filed,  the  filing  and  service  of  the  printed  papers 
upon  which  an  appeal  is  heard  are  part  of  the  appeal  and  the  opening  of  any 
default  therein  lies  with  the  Appellate  Division.     Hansen  v.  Walsh,  39. 

4.  When  judgment  by  default  not  opened  — failure  of  proposed  ansteer  to  allege 
defense.  When  the  liquidating  committee  of  a  corporation  seeks  to  open  a  judg- 
ment taken  by  default,  its  answer  must  state  a  defense.  When  the  action  was 
brought  upon  a  promissory  note  secured  by  collateral,  it  is  no  defense  to  allege 
that  the  holder  of  the  note  converted  the  collateral,  if  it  be  not  set  out  as  a  set- 
off or  counterclaim  that  the  collateral  was  of  value  or  that  the  defendants  have 
sustained  damage.     Wills  v.  Rowland  &  Co.y  122. 

5.  "Right  to  damage  not  determined  on  motion  to  strike  out  allegations  of  com- 
plaint. When  a  question  arises  as  to  whether  a  pleading  states  a  cause  of 
action  or  defense,  the  issue  must  be  presented  by  demurrer,  or  upon  trial  at  the 
opening  thereof,  or  when  the  evidence  is  offered,  or  at  the  close  of  the  case  by 
motion.    Especially  is  this  true  as  to  the  measure  or  items  of  damage. 

Thus,  when  the  complaint  in  an  action  to  recover  damages  for  death  by  wrong- 
ful act  alleges  that  the  widow  of  the  deceased  spent  large  sums  of  money  for 
hospital  room  and  board  and  for  care  and  medical  attendance,  the  right  to 
recover  such  items  cannot  be  decided  upon  a  motion  to  strike  the  allegations 
from  the  complaint.     Fbx  v.  Chapman,  127. 

6.  Defense  arising  after  service  of  answer.  A  defense  arising  after  the  service 
of  the  answer  can  only  be  interposed  by  leave  of  court  and  should  be  in  the  form 
of  a  supplemental  answer.  Such  defense  cannot  be  set  up  by  an  amendment  as 
of  course.     Qalm  v.  Sullivan,  235. 

7.  Undertaking  on  appeal  from  Surrogate's  Court  —  no  exception  to  sureties  ttfter 
approval  by  snin'ogate.  An  undertaking  given  under  sections  2577  and  2581  of 
the  Code  of  Civil  Procedure  on  an  appeal  to  the  Appellate  Division  from  a 
decree  or  order  of  the  surrogate  is  not  governed  by  section  1335  of  the  Code  of 
Civil  Procredure  providing  for  the  justification  of  sureties.  Such  latter  section 
relates  only  to  appeals  to  the  Court  of  Appeals  and  is  not  applicable  to  th^  Sur- 
rogate's Court.  Hence,  when  such  undertaking  has  been  filed  with  the  surro- 
gate and  has  been  allowed  and  approved  by  him,  an  exception  to  the  sureties  is 
not  well  taken,  and  a  motion  to  perfect  an  appeal  under  section  1303  of  the 
Code  of  Civil  Procedure  will  be  dismissed. 

The  remedy,  if  sureties  are  insufficient  or  become  insolvent,  is  to  apply  for 
an  order  reciuiring  a  new  bond  or  undertaking  or  additional  securities  as  the 
case  may  require.     Matter  of  S hehlon,  357. 

8.  Same  —  discretion  of  surrogate.  It  is  within  the  discretion  of  the  surrogate 
whether  he  will  determine  the  sufficiency  of  sureties  from  their  affidavits  of 
justification  or  will  require  the  sureties  to  attend  and  be  examined  before 
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approving  the  undertaking.     He  may  establish  rules  to  regulate  the  justifica- 
tion of  sureties  in  his  own  court.    Id. 

9.  Same  —  power  of  Appellate  Division  to  perfect  appeal.  The  Appellate  Divi- 
sion has  power  to  permit  an  appellant  from  the  Surrogate's  Court  to  tile  a  new 
undertaldng  or  do  any  other  act  necessary  to  perfect  an  appeal.     Id. 

10.  Security  for  eonts  by  foreign  plaintiff  —  granting  eecurity  in  discretion  of 
court  after  service  of  anstcer.  A  defendant  waives  his  absolute  right  to  reciuire  a 
non  resident  plaintiff  to  give  security  for  costs  unless  the  motion  therefor  be  made 
before  answer.  After  the  defendant  has  answered  the  granting  of  security  for 
costs  is  in  tLe  discretion  of  the  court,  and  the  burden  is  on  the  defendant  to  excuse 
his  failure  to  apply  for  security  before  answer. 

Vague  and  general  allegations  of  pressing  and  important  business  of  defendant's 
attorney  do  not  show  an  adequate  excuse.  Fabrik  Schiller' scher  Verschlue^eY. 
Neaee,  379. 

11.  Security  for  costs  '—  prior  order  permitting  plaintiff  to  sue  as  poor  person. 
An  order  requiring  a  non-resident  plaintiff  to  give  securitjr  for  costs  should  be 
vacated,  on  motion  where  it  is  shown  that  an  order  permitting  the  plaintiff  to 
sue  as  a  poor  person  had  been  granted  before  the  commencement  of  the  action. 
The  order  permitting  suit  as  a  poor  person  can  onlv  be  vacated  upon  a  motion 
regularly  made  for  that  purpr^se,  and  is  not  invalidated  by  the  failure  of  the 

?laintiff  to  serve  a  copy  thereof  upon  the  defendant.     Buccolo  v.  New  York  Life 
nsurance  Co.,  428. 

12.  Amended  answer  to  amended  complaint  —  acceptance  of  service  ordered.  A 
verified  complaint  was  served  to  which  the  defendants  interposed  a  verified 
answer  and  within  twenty  days  thereafter  amended  the  answer.  Thereupon 
the  plaintiff  served  an  unverified  amended  complaint  to  which  the  defendants 
served  an  unverified  answer  and  within  twenty  days  thereafter  served  an' 
unverified  amended  answer  which  the  plaintiff  refused  to  receive.  On  motion 
to  compel  the  acceptance  of  the  last  amended  answer, 

Held,  that  the  plaintiff  should  be  required  to  accept  the  answer; 

That  as  the  plaintiff's  amended  complaint  was  unverified  a  verified  answer 
was  not  requirea,  for  an  amended  pleading  takes  the  place  of  the  original  plead- 
inland  the  action  proceeds  as  if  the  original  pleading  had  never  been  served; 

That  the  defendants  by  serving  an  amended  answer  to  the  original  complaint 
had  not  exhausted  their  right  to  amend  their  second  answer  as  of  course  under 
section  542  of  the  Code  of  Civil  Procedure  within  twenty  days  because  the  plain- 
tiff had  served  an  amended  complaint.     Brooks  Brothers  v.  Tiffany,  470. 

13.  Preference  of  infant.  According  to  the  provision  of  section  793  of  the  Code 
of  Civil  Procedure  a  motion  to  place  a  cause  upon  the  preferred  calendar  in  the 
c  )unty  of  New  York  must  be  made  at  the  commencement  of  the  term  for  which 
notice  of  trial  is  served.     Meyerson  v.  Levy,  475. 

14.  Same  —  waiver  of  preferew^e  by  default  on  motion  therefor.  If  a  party 
entitled  to  such  preference  and  having  served  notice  of  trial  and  notice  of  motion, 
for  a  preferenceoipon  the  ground  that  the  plaintiff  is  an  infant  make  default  on 
the  return  day,  the  right  to  a  preference  is  lost. 

Such  default  is  not  excused  because  the  party  had  failed  to  file  a  note  of  issue 
for  the  term  for  which  heliad  noticed  the  trial,  for  in  any  event  he  should  have 
appeared  and  withdrawn  the  motion  rather  than  let  it  beclismissed. 

When  the  right  to  a  preference  has  been  once  waived  as  aforesaid  a  subse- 
quent notice  of  trial  for  another  term  is  futile  either  to  avoid  the  effect  of  the 
waiver  or  to  support  a  new  application. 

In  the  county  of  New  York,  where  a  large  number  of  causes  are  upon  the  cal- 
endar, the  practice  with  respect  to  preferences  must  be  strictly  followed.    Id. 

15.  Pleading  —  amendment  of  The  modern  tendency  is  to  afford  litigants 
every  reasonable  opportunity,  if  seasonable  application  be  made,  to  put  their 
pleading  in  such  form  as  they  consider  will  best  present  their  contention  as  to 
the  question  at  issue.  This  practice  tends  to  promote  the  ends  of  justice  and 
to  prevent  technicj\l  and  inadvertent  errors.     Matter  of  Rubens,  523. 

16.  Surrogate's  Court —  when  leare  to  amfijul  iy>titinn  asking  probate  of  will  should 
be  granted.  Hence,  if  a  petition  for  a  probate  of  a  will  alleges  that  the  deceased 
was  a  resident  of  France  and  died  lea\  ing  assets  in  this  State,  and  the  probate  ' 
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is  coutested  upon  the  ground  that  the  will  was  not  executed  according  to  the 
laws  of  France,  the  petiiioner  should  be  allowed  to  amend  his  petition  to  allege 
that  the  testator  was  a  resident  of  this  State  temporarily  residing  abroad.     Id, 

17.  Order  that  plaintiff  amend  complaint  separattly  stating  actions  —  right  to 
restrict  amended  complaint  to  one  came.  When  tbe  plaintiff  has  served  a  complaint 
containing  more  than  one  cause  of  action  and  an  order  has  been  granted  requiring 
the  service  of  an  amended  complaint  separately  staling  and  numbering  the  alleged 
causes  of  action,  the  order  does  not  mean  that  the  plaintiff  nolens  foolens  must  serve 
a  complaint  containing  two  causes  of  action.  The  order  is  complied  with  if  tbe 
plaintiff  serve  an  amended  complaint  setting  up  but  one  cause  of  action,  and 
the  defendant  will  be  ordered  to  accept  service  thereof.  OReiUy  v.  Skelly  {No. 
i),  559. 

18.  When  service  of  complaint  after  defendant* s  default  shoidd  not  be  required  — 
default  slunild  be  opened  only  on  terms.  Action  was  commenced  by  personal  serv- 
ice of  summons  and  the  defendant  neither  appeared  nor  answered  until  more 
than  two  months  after  the  lime  to  nnswer  had  expired,  when  he  served  notice-  of 
appearance  demanding  a  copy  of  the  complaint.  Service  of  the  complaint  ik  as 
refused,  but  notice  of  appearance  was  retained  by  the  plaintiffs  attorney.' 
The  neglect  to  appear  and  answer  was  not  excused. 

Held,  that  it  was  error  to  dismiss  the  action,  with  costs,  unless  the  complaint  be 
served  within  live  days; 

That  if  the  order  requiring  the  service  of  the  complaint  were  regarded  as  an 
opening  of  the  default,  the  defendant  was  required  to  excuse  the  same,  and  in 
any  event  the  relief  could  only  be  granted  on  terms.     Sfienstone  v.   Wilson,  752. 

19.  Tax  —  ajTpeal  from  order  of  sun  ogate  exempting  estate  from  taxation.    The 
•review  of  a  surrogate's  order  exemptini^  an  estate  from  taxation  without  the 

appointment  of  an  appraiser  should  be  taken  first  by  an  appeal  to  the  sum^gate 
and  then  by  nppeal  to  the  Appellate  Division  from  the  affirmance  or  reversal 
by  the  surrogate  of  his  order.  The  original  order  of  the  surrogate  being  in  the 
nature  of  an  ex  parte  order,  no  direct  appeal  therefrom  lies  to  the  Appellate 
Division.   Matter  of  CosUllo  {Nos.  i,  f),  807. 

20.  Ecidence  —  wJien  repr^^ntative  capacity  of  defendant  admitted  by  pleading — 
praHice —  ttJien  adjournment  should  be  granted  to  allow  production  of  docum^entarji 
endence.  The  plai ntiff  had  brought  a  prior  action  in  which  personal  property  in  ihle 
possession  of  defendant  Pfeiffer  was  attached.  The  defendant's  mother  claimed 
to  be  the  owner  and  secured  possession  of  the  property  by  filing  a  bond  under 
section  So  of  the  Municipjd  Court  Act  of  the  city  of  New  York.  Thereafter 
she  died  and  the  defendant  Pfeiffer  was  appointed  her  executor.  In  an  action 
against  him  as  executor  and  the  surety  company  on  the  bond,  the  plaintiff 
alleged  the  death  of  the  mother  and  the  granting  of  letters  testamentary  to  tbe 
defendant  Pfeiffer,  which  allegation  was  not  denied  by  him. 

Held,  that  it  was  error  to  dismiss  the  complaint  as  against  the  executor  on 
the  theory  that  his  re{)rcscntative  capacity  was  not  proved,  for  as  to  him  tbe  fact 
was  admitted  by  the  record; 

That  as  to  tlie  defendant  surety  company  it  was  an  abuse  of  discretion  to 
refuse  a  short  adjournment  to  enable  the  plaintiff  to  make  proper  proof  of  the 
probate  of  the  will  and  the  issuance  of  letters  testamentary  as  an  objection 
to  oral  evidenee  thereof  took  the  plaintiff  by  surprise.     Hei)^  v.  Pfeiffer,  880. 

When  habeas  corpus  not  proper  remedy  to  contest  jurisdiction  of  criminal 
court. 

See  Court,  4. 

Only  one  judgment  authorized  upon  several  demurrers. 
JSee  Debtor  and  Creditor,  3. 

Commission  upon  interrogatories  must  state  to  whom  issued. 
See  Deposition. 

Inspection  of  books  and  papers  before  trial. 
See  DiscoYEBY. 

Defective  record  of  judgment  of  foreign  court  corrected  on  appeaL 
See  Evidence,  7. 
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Nature  of  proceedings  for  commitmeDt  —  relief  to  unsuccessful  petitioner 
charged  with  costs. 

See  Incohpetent  Person. 

When  denial  of  preliminary  injunction  reviewed  on  appeal. 
See  Injunction,  1. 

Peremptory  writ  denied  where  answer  raises  question  of  fact  as  to  selling  of 
liquor  on  Sunday. 

See  Intoxicating  Liquors,  4. 

Defense  of  Statute  of  Limitations  in  action  to  charge  a  joint  debtor  not  person- 
ally served  in  a  prior  action  —  amendment  at  trial. 
See  Judgment,  1,  2. 

Default  on  substituted  service  not  opened  where  defendant's  attorney  admits 
receipt  of  summons  —  defendant  let  in  to  defend  excessive  damages. 
See  Judgment,  8,  4. 

When  right  to  peremptory  writ  considered  without  issuing  alternative  writ. 
See  Mandamus. 

Supplemental  summons  to  bring  in  lessee  of  an  elevated  railroad  to  defend 
injunction. 

See  Party,  1. 

Right  of  intervening  plaintiff  to  move  to  bring  in  a  new  defendant  —  protection 
of  coplaintiff  against  costs. 
See  Party,  3,  4. 

Improper  joinder  of  actions  to  recover  value  of  legal  services  against  several 
,  defendants. 

See  Pleading,  1. 

Actions  for  assault  and  slander  cannot  be  united. 
See  Pleading,  2.  • 

Leave  of  court  necessary  on  second  motion  to  amend  complaint. 
See  Pleading,  7,  8. 

Amendment  of  answer  to  ask  reformation  of  contract  conditioned  upon  pay- 
ment of  costs  to  date. 

See  Pleading,  9. 

When  findings  and  conclusions  need  not  be  separately  stated. 
See  Reverence,  3. 

When  costs  not  autliorized  upon  recovery  of  amount  defendant  had  tendered 
before  trial. 

See  Trial,  4. 

When  court  will  remove  trustee  appointed  by  will. 
Ste  Trust,  4. 

In  regard  to  change  of  venue. 
See  Venue. 

See  Appeal,  generally. 
See  Calendar,  generally. 
See  Pleading^  generally. 

PBIICABY  ELECTION. 

See  Election  Law,  3-5. 

PRINCIPAL  AND  AGENT. 

Claims  by  varims  broken  to  commissions,  A  firm  of  real  estate  brokers,  L. 
&  Z.,  called  the  attention  of  a  firm,  M.  &  8.,  to  real  estate  owned  by  one  Barnet 
Shapiro.  M.  &  S.  in  nttempting  to  call  Shapiro  on  the  telephone  were  put 
into  communication  with  a  broker  also  named  Barnet  Shapiro,  who  replied  that 
he  knew  about  the  houses  and  made  an  appointment  with  M.  4&  S.  to  bring 
them  and  the  real  owner  Shapiro  into  personal  communicatiou.  The  owner 
finally  sold  to  M.  &  S..  who  first  informed  the  owner  that  they  were  purchasers 
and  n^t  brokers,  but  at  the  time  of  the  sale  admitted  that  they  were  brokers 
representing  one  B.  to  whom  the  lands  were  sold.  The  owner  being  beset  by 
the  claims  of  the  three  brokers  for  commissions  paid  the  amount  into  court. 
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On  the  issue  as  to  which  of  the  brokers  was  entitled  to  the  commissioii, 

Hekl,  that  it  was  not  eiror  to  exclude  the  claim  of  the  broker  Shapiro,  for  it 
did  not  appear  that  the  buyer  B.  was  induced  by  him  to  apply  lo  the  seller; 

That  it  was  error  to  exclude  the  claim  of  the  brokers  M.  &  S.  on  the  theory 
that  they  were  not  employed  as  agents  prior  to  making  the  sale  to  B.,  sudi 
proof  not  being  essential; 

That  judgment  awarding  the  commissions  to  L.  &  Z.  should  be  reversed  and 
a  new  trial  granted.     Shapiro  v.  Shapiro,  817. 

Ratifications  of  acts  of  insurance  agent. 

Boutwell  V.  Globe  db  Rutgers  Fire  Insurance  Co.,  904. 

Inspection  of  papers  in  attorney's  possession  —  attorney  acting  as  busiDc&s 
agent  not  privileged. 

See  Attorney  and  Client,  7. 

Facts  showing  agency  of  stockbroker  —  agent  as  Joint  tort  feasor  with  prindpal 
—  settlement  by  agent. 

See  CoNTHACT,  8-10. 

Broker's    agreement    to    release  vendor   from  payment  of    commissions  as 
consideration  for  vendee's  promise  to  pay  moneys. 
See  CoNTUACT,  16. 

When  agency  of  vendor  of  grouse  question  for  jury. 
iS&  Forest,  Fish  and  Game  Law,  2. 

Failure  to  charge  that  principal  was  chargeable  with  agent's  knowledge. 
See  Negligence,  3. 

Bia  of  particulars  of  counterclaim  charging  real  estate  agent  with  making  a 
personal  profit. 

See  Pleading,  10. 

Principal  not  chargeable  with  knowledge  of  agent  acquired  prior  to  agency  — 
evidence  of  agency. 
See  Sale,  4. 

Payment  of  installment  to  agent  contrary  to  contract 
See  Vendor  and  Purchaseu,  9. 

PRINCIPAL  AND  INTEREST. 

See  Interest. 

PRINCIPAL  AND  StTRETY. 

1.  Evidence  —  good  faith  of  mtinicipality  in  iettUng  action — tthen  pri&r  Hate- 
mente  of  principal  to  city  autfiorities  inadmissible,  A  municipal  contract  required 
the  contractor  to  indemnify  the  dty  against  damages  to  person  or  properly 
caused  by  his  negligence.  Before  the  trial  of  an  action  a^inst  the  city  and 
the  contractor  for  personal  injuries  the  contractor,  having  finished  the  work  and 
desiring  to  be  paid  gave  the  city  a  bond  of  indemnity  for  $10.(KX)  lo  secure  it 
against  any  judgment  that  might  be  obtained  in  the  action.  The  plaintiff  in  that 
action  recovered  §22.000,  and  pending  an  appeal  by  the  city  and  the  contractor 
the  former  settled  with  the  plaintiff  at  a  sum  $5,000  less  than  the  judgment. 
In  an  action  by  the  city  against  the  contractor  and  the  surety  on  his  bond. 

Held,  that  as  there  was  evidence  by  the  corjwration  counsel  that  he  was  of  the 
opinion  that  the  plaintiff  was  entitled  to  recover  and  that  a  new  trial  might 
result  more  unfavorably  to  the  city  and  there  being  no  evidence  of  bad  faith  on 
the  part  of  the  city  in  making  settlement,  a  finding  that  the  city  acted  in  good 
faith  was  sustained  by  the  evidence; 

That  statements  made  by  the  contractor  to  the  city  comptroller  at  the  time  the 
bond  was  given  and  two  years  prior  to  the  settlement  by  the  city  that  the  con- 
tractor wished  to  carry  the  (rase  to  the  appellate  court  were  property  excluded, 
being  too  remote  oii  the  cnu^stion  of  goo<l  faith  on  the  part  of  the  city 
authorities.     City  of  Xeiv  York  v.  Baird,  6r>9. 

2.  Undertaking  that  pin  tin' pal  de)insit  moneys —  liability  of  surety—  interest  — 
practice  —  ameudtnent  condi  ioned  on  cause  retaining  place  on  the  calendar — when 
nofire  of  tn'al  not  nerfiMntin/.  One  J  secured  a  judgment  against  M.  as  president 
of  }in  nssocifttion.  In  prn(*ef'(lincr«  supplementary  to  execution  the  judgment 
creditor  had  discovered  moneys  which  had  been  applied  upon  the  execution.    A 
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motion  by  M.  to  set  aside  the  judgmcut  was  denied,  and  thereafter  M.  was 
allowed  to  perfect  his  appeal  from  such  denial  and  the  order  required  J.  to 
make  restitution  of  the  sum  obtained  in  supplemeniarv  proceedings  by  deposit- 
ing it  in  a  bank  to  the  credit  of  M.'s  association,  fie i ore  the  trial  J.  gave  an 
unlertaking  (on  which  the  present  defendant  was  surety),  providing  that  if  the 
order  of  restitution  were  attirmed  J.  would  pay  the  sum  directed  by  the  judg- 
ment. In  an  action  against  the  surety  based  upon  the  fact  that  restitution  had 
never  been  made. 

Held,  that  the  defendant  guaranteed  that  the  restitution  should  be  made  bv 
a  deposit  of  the  sum  in  a  bank  to  the  credit  of  M.'s  association,  which  was  all 
that  could  be  required  in  the  present  action; 

That  the  principal  of  the  surety  in  the  suit  was  entitled  to  a  strict  construction 
of  the  undertiiking  and  to  the  redeposit  of  the  money; 

That  as  the  surety  had  only  undertaken  that  J.  should  deposit  the  money, 
M.  was  not  entitled  to  a  judgment  that  the  sum  be  paid  to  him  jutrlgbt  as 
president  of  the  association; 

That  the  court  had  power  to  require  said  restitution; 

That  interest  is  properly  charged  against  the  surety  from  the  time  its  liability 
became  determined; 

That  when  a  surety  defends  a  suit  brought  to  compel  the  fulfillment  of  its 
undertaking  it  is  chargeable  with  costs. 

The  Special  Term  in  allowhig  an  amendment  to  a  complaint  may  require 
that  the  amendment  be  without  prejudice  to  the  position  of  the  cause  on  the  trial 
calendar  and  a  subsequent  notice  of  trial  need  not  be  served  by  the  plaintiff. 
Mossein  v.  Empire  St  tie  Surety  Co,^  820. 

Allegation  of  performance  of  conditions  precedent  under  section  58B  of  the 
Code  of  Civil  Procedure  in  complaint  against  surety. 
See  Pleading,  18. 

PROCESS. 

1.  When  jurisdiction  of  foreign  eoi'poration  not  obtained  hy  service  of  summons 
on  president.  A  foreign  corporation  not  doing  business  in  this  State  and  having 
no  property  here  and  which  has  not  appointed  an  agent  upon  whom  service  can 
be  made,  cannot  be  brought  into  court  in  a  stockholder's  action  to  obtain  a 
decree  adjudging  the  corporation  to  be  owner  of  certain  mines  by  service  of 
summons  upon  its  president  who  did  not  come  into  this  State  as  representative 
of  the  company.     Orant  v.  Canaiwi  Consolidated  Copper  Co.,  576. 

2.  Conflict  of  hues  —  when  Federal  decisions  controlling.  Although  the  contrary 
was  heretofore  held  by  the  Court  of  Appeals,  a  Federal  question  is  involved 
under  the  14th  amendment  of  the  United  States  Constitution,  and  hence  the  Fed- 
eral rule  must  be  followed  even  though  in  direct  opposition  to  the  decisions  of 
the  Court  of  Appeals  which  would  otherwise  be  controlling.    Id. 

8.  Sfime  —  special  appearance  to  content  jui'isdiction.  The  defendant  may  invoke 
the  Federal  rule  by  a  special  appearance  in  the  action  made  solely  for  the  pur- 
pose of  moving  to  set  aside  the  service  of  summons.     Id. 

When  attorney's  client  may  be  served  by  substitution  in  action  to  en  force  lien. 
See  Attohney  and  Client,  4. 

Default  on  substituted  service  not  opened  where  defendant's  attorney  admits 
receipt  of  summons 

See  Judgment,  3. 

Supplemental  summons  to  4>ring  in  lessee  of  an  elevated  railroad  to  defend 
injunction. 

See  Party,  1. 

Acceptance  of  unverified  amended  answer  to  unverified  amended  complaint 
compelled. 

See  Practice,  12. 

When  service  of  complaint  not  required  after  default  —  default  opened  on 
terms. 

See  I  Practice,  18. 
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KAILBOAD. 

Damages  to  abutting  owners  by  construction  of   underground  railway — 
counsel  fees  and  necessary  expenses  allowed. 
See  Eminent  Domain,  1. 

When  lessee  of  railroad  may  enjoin  unlawful  appropriation  of  street  by  a  State 
contractor. 

See  Eminent  Domain,  4. 

No  power  to  grant  right  to  build  private  railroad  in  city  of  New  York. 
See  Municipal  Corporation,  9. 

Injury  to  motorman  by  **  plow  "  of  car  catching  in  slot  rail. 
See  Neoligence,  2. 

Collision  between  wagon  and  street ''car  —  when  failure  to  signal  immaieriaL 
See  Neoligence,  8. 

Trespasser   on   railroacf   track  struck    by    train  —  expert  testimony    niaing 
question  of  fact  as  to  ability  to  stop  train. 
See  Negligence,  4. 

When  pedestrian  injured  at  railroad  crossing  not  a  regular  employee  of  the 
defendant. 

See  Negligence,  5. 

Collision  between  trolley  car  and  wagon  —  erroneous  nonsuit. 
See  Negligence,  6. 

Injury  by  stepping  upon  electrically  charged  rail. 
tSee  Negligence,  7. 

Supplemental  summons  to  bring  in  lessee  of  an  elevated  railroad  to  defend  an 
injunction. 

See  Party,  1. 

BEAL  PBOPEBTY. 

1.  Lispendefis— action  for  specific  pefformanee  of  personal  eotenant  ofgranUe, 
When  a  grantee  covenants  to  pay  to  the  grantor  any  amount  recovered  in  conse- 
quence of  the  destruction  of  easements  by  a  railroad  company,  it  is  a  personal 
covenant,  does  not  run  with  the  land,  and  does  not  affect  the  easements  appur- 
tenant thereto.  Hence,  the  grantor  in  an  action  for  the  specific  perfonuance  of 
such  covenant  is  not  entitled  Xo  file  a  lis  pendens.    ScJtomacker  v.  Michaels,  125. 

2.  Escheat  —  wJi^n  title  of  State  not  dif>ested  by  foredosure.  When  a  mortgagor 
dies  without  heirs  capable  of  inheriting  the  lands  escheat  to  the  State  which 
takes  title  subject  to  the  mortgage.  But  as  a  sovereign  State  cannot  be  sued 
w^ithout  iti  consent,  the  courts  obt}iin  no  jurisdiction  in  an  action  of  fore- 
closure as  against  the  State,  even  though  the  Attomey-Genenil  be  made  a  party 
defendant. 

Under  such  circumstances  the  title  of  the  State  is  not  divested  by  the  sale  on 
foreclosure,  and,  if  the  Statute  of  Limitations  has  not  run  against  the  State,  the 
purchaser's  title  is  not 'marketable.   Seitz  v.  Messerschmitt,  401. 

8.  Acceptance  of  deed  essential  to  pass  title.  While  the  fact  that  a  fully  exe- 
cuted and  valid  deed  is  found  in  the  possession  of  the  grantee  raises  the  presump- 
tion of  delivery  and  acceptance,  the  question  is  one  of  intention,  and  the  pre- 
sumption may  be  refuted. 

To  pass  title,  acceptance  by  the  grantee  is  as  essential  as  delivery  by  the 
grantor.     Hamlin  v.  Hamlin,  493. 

4.  Same — evidence  fxirying  written  instrument.  Proof  tending  to  show  that 
there  was  no  intention  to  pass  title  does  not  fall  within  the  condemnation  of  the 
rule  prohibiting  oral  evidence  to  vary  the  terms  of  the  written  instrument.     Id, 

5.  Sttme  — facts  not  establishing  acceptance.  When  it  is  shown  that  a  hna- 
band,  engaged  in  a  hazardous  business,  paid  the  consideration  for  real  estate  and 
had  the  deeds  drawn  in  the  name  of  his  wife,  but  took  a.reconveyance  thereof 
from  his  wife,  which  instruments  he  never  recorded,  but  kept  in  his  safe  deposit 
t().e:ether  with  insurance  on  the  property,  payable  only  to  the  wife,  and  there  a 
evidence  of  repeated  statements  that  he  intended  that  the  property  should  belong 
to  Ills  wife,  and  that  the  conveyance  was  made  solely  that  he  might  use  the 
property,  if  necessary,  in  a  business  emergency,  a  finding  that  there  was  no 
acceptance  of  the  reconveyance  by  the  husband  is  warranted  by  the  evidence,    -fit 
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6.  Infant  —  proceeding  to  aell  real  property  —  o^^r  of  reference  essential.  A  pro- 
ceediag  to  sell  an  infaut's  real  property  being  in  derogation  of  the  common  law 
must  strictly  comply  with  the  statute.  If  in  such  proceeding  there  was  no 
order  of  reference,  the  proceeding  is  absolutely  void.  Megeman  v.  Stearns  BeaZty 
Co.,  754. 

7.  Same  —  unmarketable  title.  Although  the  record  of  such  proceeding  shows 
the  confirmation  of  the  report  of  a  referee,  the  proceeding  is  invalid  where  the 
attorney  who  condu<:ted  it  testifies  that  altliough  he  prepared  an  order  of  refer- 
ence, it  was  never  signed  by  a  judge.  A  title  acquired  upon  such  sale  is  not 
marketable.     Id, 

8.  Watercourse  —  munieipfil  cor}  oi'ations — duty  of  city  of  Tovkers  relative  to 
lands  beneath  the  Hudson  ricer  —  charge  approved.  Chapter  662  of  the  Laws  of 
1899,  granting  to  the  city  of  Yonkers  the  fee  of  lands  beneath  the  Hudson  river 
at  the  mouth  of  the  Nepperhan  stream,  which  provides  that  said  lands  "shall 
be  forever  kept  unobstructed  and  free  from  docks,  piers  or  other  structures  pre- 
venting the  use  of  the  same  by  shipping,"  does  not  imj  ose  upon  the  municipality 
the  duty  to  dredge  tlie  said  lands  for  the  benefit  of  private  owners,  but  is  intended 
merely  as  a  limitation  upon  the  errant  and  prohibits  the  city  from  using  the  lands 
so  as  to  obstruct  navigation.  It  does  not  require  the  municipality  to  remove 
from  said  waters  obstructions  created  by  other  parties  or  by  the  natural  action 
of  the  waters,  an.l  it  is  not  error  to  so  charge  in  an  action  against  the  munici- 
pality for  alleged  injuries  sustained  by  the  obstruction  of  the  waters  of  the 
Hudson  river  whereby  the  plaintiff  was  prevented  from  reaching  its  docks. 
FianJdin  Transportation  Co.  v.  City  of  Yonkers  (No.  1),  793. 

Surrogate  is  without  power  to  try  issues  involving  title  thereto. 
See  Court,  6. 

Judgment  creditor's  action  to  impress  a  trust  upon  real  property  in  the  h&nds 
of  a  grantee  of  the  debtor. 

See  Debtor  and  Creditor,  4. 

Damages  upon  condemnation  thereof. 
See  Eminent  Domain. 

Oral  contract  of  partnership  to  deal  in  lands  —  effect  of  statute  on  oral  con- 
tract between  partners  to  convey — specific  performance. 
See  Partnership,  2,  3. 

Claims  of  various  real  estate  brokers  for  commissions. 
See  Principal  and  Agent. 

Vendee  not  charged  with  notice  of  recorded  deed  under  covenant  that  lands 
are  free  from  certain  restrictions. 

.    See  Vendor  and  Purchaser,  1,  2. 

Vendee  entitled  to  equitable  lien  on  lands  to  the  extent  of  consideration  paid. 
See  Vendor  and  Purchaser,  3-5. 

Presumption  of  payment  of  mortgage  after  twenty  years  —  when  title 
market.ible. 

See  Vendor  and  Purchaser,  6,'  7. 

Implied  power  to  sell  real  estate. 
See  Will,  8. 

Sale  of. 

See  Vendor  and  Purchaser,  generally. 

See  Landlord  and  Tenant,  generally. 

RECEIVEB. 

When  court  will  not  order  summary  cancellation  of  a  lease  by  receiver  of  rents 
and  profits. 

See  Mortgage,  1-3. 

Prior  judgment  as  bar  on  application  of  receiver  to  sell  debtor's  interest  in 
real  property. 

See  Supplementary  Proceedings. 
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1.  Attorney  and  dUni— summary  proceeding  to  compel  attorney  ^ Jf^J^ " 
power  ofieferee.  A  reference  had  in  a  summary  proceeding  to  <»™P^|J^J^ 
ney  to  pay  over  moneys  to  a  client  is  for  the  purpose  of  informing  tne  ootwioct 
of  the  court  and  the  latter  may  adopt  or  disregard  the  report  of  \^%Jj^^^^'.^^ 
report,  however,  is  entitled  to  consideration  by  reason  of  the  fact  that  lue  reicree 
saw  and  heard  the  witnesses.     Matter  of  Jomn  <fe  C  .,  775. 

2.  Sixnie  -  evidence,  A  referee  ordered  to  report  the  evidence  with  his  ^^^ 
not  bound  to  take  irrelevant  testimony  ;  contra,  if  he  be  ordered  to  taKC  wsiunwij 
only.     Id, 

3.  Same  — U!?^n  finding  and  concliuioM  rued  not  be  ^^^f^^fJ^^^^J^^uJ^^Z 
bered.  The  requii^ment  of  section  1022  of  the  Code  of  Civil  ,I^«*"7:  ™V^ 
referee  separately  state  and  number  the  facU  found  and  conclusions  oiiaw.^ 

.   not  apply  to  a  summary  proceeding  to  compel  an  attorney  to  pay  over  m     j 
to  his  client.     Id. 

Findings  not  incorporated  in  report. 

See  Appeal,  1. 
Case  on  appeal—  request  to  find  not  part  of  judgment  roll. 

See  Appeal,  3. 
When  counsel  fees  proper  on  reference  to  assess  damage  upon  denial  of  u 
injunction  pendente  lite. 

See  Injunction.  2. 
When  reference  in  proceeding  to  sell  infant's  real  property  is  invalid. 

See  Heal  Pkoperty,  7. 

When  release  in  former  action  does  not  bar  creditor  from  sharing  m  otk 
property. 

See  Debtor  and  Creditor,  2. 

BEauismoN. 

Extradition  from  Xew  York  to  Porto  Rico. 
See  ExTiCADiTiON. 
RULES. 

[For  table  of  tlie  General  Rules  of  Practice  cited  and  construed  in  this  volume, 
see  ante,  p.  Ix.J 

SALE.  r     f  an 

1.  Contract  as  to  shipment  of  goods  construed  —  measure  of  ^^^^^* /^U^^^^ 
to  deliver.  In  an  action  for  the  breach  of  a  contract  to  deliver  goods  to  ne  mau" 
factured  by  the  defendant  for  the  plaintiff  it  appeared  that  the  coo'^^.^^P^Vp  nf 
that  the  defendant  was  to  sell  four  hundred  barrels  of  the  goods  at  tne  raw  u 
SIX  to  eight  barrels  per  week,  the  entire  quantity  to  be  taken  P"0''2?thAwS 
date.  The  above  portion  of  the  contract  was  typewritteu,  and  *^°®*5^.Jf ^Vi^ 
was  a  pi-inted  specification  hea<Ied  "  remarks"  wherein  it  was  provided  ™^I^ 
purchaser  should  ^\\q  the  seller  specifications  for  goods  covering  shipments  dw 
iess  than  ten  days  before  the  time  of  shipment.  .  ^ .      ,       ,  .  ..ff 

Ihld,  that  under  said  contract  defendant  was  required  to  ship   to  Plaj°JP 

at  least  SIX  bairels  per  week,  and  that  a  failure  to  do  so  was  a  breach  of  wt 

contract; 
TJiat  the  printed  remarks  at  the  end  of  the  contract  referred  only  to  cases 

wnere   ihc   provisions  of  the  contract  contained    no  specific   obligation  as  to 

sijipnicnt; 

th  Jnioi^Ii'f  ^^/endant's  failure  to  deliver  the  goods  was  shown  to  tove  oblig^J 
airlart  ^^.V'^^l""^^  '^^"^  manufacturing  plant,  the  plaintiff  was  entitled  torecorer 
AVr/^/A''^'''  1^^*  'P^  ^^  '•^^^t  and  interest  on  the  capital  invested  in  the  factorj. 
-^McnoHs  V.  American  Steel  c£-  Wire  Co.,  21. 

to  ^'^fD  ^'/'''^  ^^iflence  inadmissible  to  show  tJiat  absolute  hM  of  sale  wa»  iniendtd 
vendor  i«  ,"1  u  A  ^'"  ^^  ^^^^  absolute  upon  its  face,  which  recites  that  the 
desirous  of  'lo^'^  ^^  ^^"^  vendee  for  a  sum  of  money  not  named,  which  be  is 
^>e  shown  L  f;-^'"f '  *"?  ^^^^  ^^®  assignment  is  made  •*  to  that  purpose  "  caniK>t 
vevanoe  in  fr,i«^  1  evidence  to  have  been  intended  as  an  assiirnment  and  con- 
veudee.  A7r/!:\,  » f''*>'  ^'ich  sum  as  the  vendor  mi^ht  be  found  to  owe  tlie 
^^tviusy.  J\  c  II  us,  236. 
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8.  Same  —  oceountiTig.  Hence,  an  action  for  an  accounting  against  the  vendee 
cannot  be  brought  on  the  theory  that  the  bill  of  sale  was  intended  as  a  mort- 
gage, for  the  action  of  accounting  is  not  one  to  redeem  the  property  and  is 
inconsistent  with  such  action.    Id. 

4.  Smuggled  goods  confiscated  by  government  —facts  requiring  svhmission  of  ease 
to  the  jury  — principal  and  agent  —  evidence  of  agency  —  tolien  principal  not  charged 
with  knotoledge  of  agent.  The  defendant  sold  smuggled  cattle  which  were  subse- 
quently confiscated  by  the  Federal  government.  In  an  action  by  the  buyer 
against  the  seller  it  was  shown  that  the  plaintiff  gave  a  check  to  his  agent  to  the 
order  of  the  defendant  to  pay  the  purchase  price,  on  the  face  of  which  was 
written  "for  five  yearlings."  The  check  was  received  and  indorsed  by  the 
defendant  and  the  caftle  were  actually  delivered  ou  the  plaintiff's  farm  and 
remained  there  until  seized.  Shortly  before  the  seizure  the  plaintiff  told  the 
defendant  that  he  understood  that  officers  were  ''after  those  cattle  I  bought  of 
you,  or  Pond  bought  for  me."  The  defendant  replied  that  if  they  were  seized  he 
would  settle. 

On  the  issue  as  to  whether  the  sale  Avas  made  to  the  plaintiff  or  to  his  agent,  Pond, 

Held,  that  it  was  error  to  dismiss  the  complaint  on  the  theory  that  the  cattle 
were  sold  to  Pond  and  not  to  the  plaintiff; 

That  the  evidence  required  the  submission  to  the  jury  of  the  question  as 
to  whether  the  sale  was  made  to  the  plaintiff  or  to  Pond; 

That  it  was  error  to  exclude  the  conversation  between  the  plaintiff  and  his  alleged 
agent  in  reference  to  the  cattle  prior  to  their  purchase  for  the  purpose  of  proving 
the  agency; 

That  although  the  defendant  gave  evidence  that  the  plaintiff's  agent  was  told 
that  the  cattle  were  smuggled  prior  to  his  agency  that  knowledge  was  npt 
chargeable  to  the  principal  in  the  absence  of  clear  proof  that  the  knowledge 
was  present  in  the  mind  of  the  agent  when  the  purchase  was  subsequently 
made.  The  burden  is  on  the  party  seeking  to  charge  a  principal  with  knowledge 
of  his  agent,  acquired  at  a  different  time  and  in  a  different  transaction  when 
he  was  not  representing  the  principal,  to  show  by  clear  evidence  that  the 
knowledge  sought  to  be  charged  to  the  principal  was  present. in  the  agent*8 
mind  at  the  time  of  the  transaction  in  issue.    Badger  y.  Cook,  828. 

5.  Of  stock  induced  by  misrepresentation  — facts  raising  question  for  jury.  The 
maker  of  a' promissory  note  given  in  part  payment  of  stock  defended  upon 
the  ground  that  the  purchase  was  induced  by  fraudulent  representations  by 
the  plaintiff  with  respect  to  the  value  of  the  assets  and  stock  of  the  corpora 
tion.  On  the  trial  it  appeared  that  the  parties  had  been  friends  for  many  years 
and  that  the  plaintiff  was  director,  president  and  member  of  the  executive 
committee  of  the  corporation,  which  was  a  trust  company,  and  was  familiar 
with  its  assets  and  financial  condition;  that  the  defendant  who  purchnsed  the 
stock  from  the  plaintiff  was  an  engineer  and  had  no  knowledge  or  informa- 
tion respecting  the  financial  condition  of  the  corporation  except  as  imparted  by 
the  plaintiff.  It  was  shown  that  the  defendant  told  the  plaintiff  that  he 
intended  to  invest  money  in  other  stock  and  that  the  plaintiff  urged  the 
defendant  to  buy  instead  the  stock  of  the  trust  company  owned  by  him,  at  the 
time  representing  that  the  surplus  of  the  company  was  intact,  that  its  securi- 
ties were  good  for  their  face  value,  that  no  loss  from  unfortunate  investments 
-would  use  up  the  surplus  and  that  another  financier  was  trying  to  buy  the 
stock;  that  the  plaintiff  after  selling  the  stock  to  the  defendant  resigned  as  an 
officer  of  the  company;  that  the  aforesaid  representations  proved  to  be  false; 
that  the  defendant  could  have  purchased  the  stock  at  a  lower  value  in  the  open 
market,  and  that  the  corporation  went  into  the  hands  of  a  receiver  with  the 
loss  of  its  entire  surplus  and  undivided  profits  and  the  impairment  of  its  stock 
to  half  the  face  value. 

On  all  the  evidence, 

Held,  that  the  representations  by  the  plaintiff  could  not,  as  a  matter  of  law,  be 
said  to  be  mere  expressions  of  opinion,  but  raised  a  question  for  the  jurv,  and 
the  direction  of  a  verdict  for  the  plaintiff  was  error.    Hawley  v.  Wicker,  638. 

Sale  —  mutual  mistake  —  when  corrected. 
Green  v.  Smith,  920. 

Facta  raising  question  as  to  whether  sale  was  absolute  or  conditionaL 
See  Contract,  12. 

^  App.Div.  — Vol.  CXVII.         63 
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Action  OQ  contract  to  supervise  construction  of  work  for  percentage  of  totil 
cost. 

See  Contract,  11. 

Inspection  of  books  and  papers  granted  where  defendant  counterclainis  for 
iBoneys  misappropriated. 
See  DiscovEUY,  2. 

Action  on  quantum  meruit  for  preparing  plans  of  a  houae. 
See  Btidknce,  6. 

Contract  for. 

See  Contract,  generally. 

See  Master  ^lnd  Sbrtant,  generally. 

SESSION  LAWa 

[For  table  containing  all  Session  Laws  cited  and  construed  in  this  ▼olome,  see 
ante,  p.  Ivii.] 

SLAKDEK. 

Actions  for  assault  and  slander  cannot  be  united. 
See  PiiSADiNO,  2. 

SPEdAL  SESSIONS,  OOtTBT  OF. 

Appeal  from  order  of  justice  of  Special  Sessions  sitting  in  Children's  Court. 
See  Appeal,  5. 

SPECIFIC  FE&FOBMANCK 

A  finding  that  performance  is  impossible  is  a  prerequisite  to  money  damages. 
See  EquiTY. 

Of  oral  contract  of  conveyance  between  partners  dealing  in  lands  refused. 
See  Partnership,  3. 

Lu  pendens  not  permissible  in  action  on  personal  covenant  by  grantee. 
See  Real  Property,  1. 

Unaccepted  option  cannot  be  enforced. 
See  Vendor  and  Purchaser,  8. 

Payment  of  installment  to  agent  contrary  to  contract 
See  Vendor  and  Purchaser,  9. 

STATUTE. 

[For  tables  of  Session  Laws  and  statutes  dted  and  constmed  in  this  voliime, 
see  ante,  pp.  Iv-lx.] 

STATUTE  OF  FRAUDS. 

When  correspondence  constitutes  a  contract. 
See  Contract,  1. 

Contract  of  employment  not  to  be  performed  in  one  year  —  recovery  upon 
executed  contract  although  not  in  writing  —  when  percentage  of  profits  not 
permissible  in  action  on  quantum  meruit. 
See  Contract,  4. 

When  consideration  expressed  in  written  instrument  cannot  be  varied  by 
parol. 

See  Contract,  14. 

When  oral  contract  to  pay  bonus  void  under  the  statute. 
See  Contract,  19. 

Defense  of  statute  not  considered  on  application  for  examination  of  books  and 
papers. 

See  DiscoTERT,  1. 

Oral  contract  of  partnership  to  deal  in  lands  —  effect  of  statute  on  oral  ooii* 
tract  between  partners  to  convey  —  specific  performance. 
See  Partnership,  2.  8. 

STATUTE  OF  LIMITATIONS. 

See  LiiciTATiON  of  Actioh. 
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STOCKHOLDEBS'  ACTIONa 

See  Corporation,  generally.  ' 

SUNDAY. 

When  sale  of  liquor  on  Sunday  by  hotelkeeper  not  made  to  guest. 
8ee  Intoxicating  Liquors,  1.  3. 

SUPPLEMENTABY  PROCEEDINGS. 

Application  of  receiver  to  sell  (tebtor*s  interest  in  real  property — prioi*  judgment 
as  bar.  A.  motion  hy  a  receiver  in  proceedings  supplementary  to  execution  for 
leave  of  sell  a  judgment  debtor's  interest  in  re^il  property  consisting  of  a 
remainder,  will  be  denied  when  it  appears  that  the  question  is  res  adjudicata  by 
reason  of  the  denial  of  a  similar  application  and  the  dismissal  of  the  complaint 
in  a  prior  action  brought  for  the  same  purpose  by  the  receiver's  predecessor. 

Although  the  denial  of  the  prior  application  and  the  dismissal  of  the  prior 
action  were  made  upon  the  erroneous  legil  conclusion  that  the  receiver's  right  to 
sell  the  remainder  must  be  postponed  -until  the  death  of  the  life  tenant,  the 
prior  decisions  are  nevertheless  res  a<(judicata  and  bar  a  subseciuent  application 
lor  the  same  leave,  and  the  receiver  must  await  the  death  of  the  life  tenant. 
Barber  v.  Barnum,  325. 

SX7BBOOATE. 

Poxoer  to  eonstriie  wilL  The  Surrogate's  Court  has  no  inherent  power  to  con- 
strue the  provisions  of  a  will  except  as  a  necessary  incident  to  its  general  powers 
to  control  executors  and  testamentary  trustees  and  to  direct  the  payments  or 
charging  of  legacies  or  fhe  like.     Kirk  v.  McCann^  56. 

Decree  settling  accounts  of  guardian  void  for  failure  to  serve  citation  upon 
infant. 

See  Attorney  and  Client,  8. 

Concurrent  jurisdiction  of  surrogate  and  Supreme  Court  in  accounting  by 
representative  of  deceased  trustee  —  no  power  to  try  titles  of  real  estate. 
See  Court,  5,  6. 

Wo   exception  to  sureties  on  undertaking   after   approval  by  surrogate  — 
discretion  of  surrogate  in  examining  sureties  oil  appeal. 
See  Practice,  7,  8. 

Appeal  from  order  of  surrogate  exempting  estate  from  taxation. 
See  Practice,  19. 

Wlien  leave  to  amend  petition  asking  probate  of  will  should  be  granted. 
See  Practice,  15,  16. 

SURVXVOBSHIP. 

Rules  as  to  proof  of  survivorship  when  several  parties  perish  in  the  same 
disaster. 

See  Evidence,  10. 

TAX, 

1 .  When  foreign  banking  corporation  may  be  taxed  —  wTien  capital  is  employed 
K-re.  A  foreign  banking  corporation  having  a  large  office  in  this  State,  which 
sells  foreign  bills  of  exchange  and  pays  drafts  drawn  upon  it  in  this  State, 
etc.,  does  business  in  this  State  and  is  taxable,  although  it  has  no  certificate 
permit tinj^  it  to  do  business  here. 

When  the  business  carried  on  by  such  banking  corporation  consists  in  selling 
its  own  drafts  on  its  foreign  branches  and  agents,  drafts  drawn  by  these  agents 
upon  the  N'ew  York  branch  constitute  moneys  and  credits  employed  and  invested 
in  this  State  and  are  subject  to  taxation. 

Such  demands  and  evidences  of  debt  sent  here  for  collection  are  not  exempt 
from  taxation  by  virtue  of  subdivision  13  of  section  4  of  the  Tax  I^aw,  because 
they  are  held  by  the  corporation  itself  and  n^t  by  its  agent,  and  because  they 
are'not  sent  here  for  collection  but  belong  to  the  corporation  and  are  used  here 
in  it3  business.     People  ex  rel.  International  Banking  Corp.  v.  Raymond,  62. 

2.  A.99tgnfnent  of  insurance  plicy  if  assignee  surri^e  insured  —  fthen  not  liable  to 
traiefer  trtx,  A  policy  of  life  insurance  differs  from  other  contracts  in  that  it  is 
not  ordinarily  intended  to  benefit  the  insured,  but  others  after  his  death. 

Hence,  "when  one  owning  insurance  policies  which  were  originally  payable  to 
his  estate  assigns  them  to  his  wife  if  she  survive  him  and  the  rights  of  no  third 


Digitized  by 


Google 


( 


996  INDEX. 

TAX  —  Continued, 

parties  have  intervened  and  there  is  no  conflict  as  to  the  title  to  the  {yolides, 
they  are  not  subject  to  the  transfer  tax  on  the  death  of  the  insured. 

8uch  an  assignment  is  not  an  assignment ' '  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  such  death/'  as  contemplated  by  the  statute.  The 
assignee  obtains  an  immediate  ri^ht  to  enioy  the  moneys  when  payable  as 
death  losses,  even  though  the  assignee's  title  may  be  defeated  by  her  death 
during  the  lifetime  of  the  insured.     Matter  of  Parsons,  321. 

3.  Same  —  effect  of  possession  of  policies.  The  fact  that  the  policies,  with  assign- 
ments attached  thereto,  were  found  in  the  safety  deposit  box  of  the  insured,  does 
not  show  that  the  duplicate  assignments  filed  with  the  insurance  company  weie 
not  so  filed  by  the  assignee.  Under  such  circumstances  the  deceased  cannot  be 
(teemed  to  have  been  possessed  of  the  policies  at  the  time  of  his  death,  nor  does 
the  widow  take  title  to  them  through  his  will  or  the  laws  of  the  State.     Jd. 

4.  Gift  of  property  to  son  on  condition  tJiat  he  provide  for  donor's  family  —  tchen 
transfer  made  in  contemplation  of  death.  The  decedent,  being  ill  of  a  linger- 
ing disease  which  affected  both  mind  and  body,  about  three  months  prior  to 
his  death  made  an  assignment  of  all  his  property  to  a  son,  said  assignment  being 
attached  to  a  schedule  and  recitiag  that  the  son  has  **  absolute  control  of  the 
assets  herein  named."  The  son  deposited  the  securities  assigned  in  a  safe  deposif 
in  the  name  of  three  trustees,  one  of  whom  was  himself,  the  other  two  being  the 
persons  named  as  executors  of  the  father's  will.  In  a  proceeding  to  assess  a 
transfer  tax  the  son  testified  that  it  was  mutually  understood  that  he  should  look 
after  the  welfare  of  his  mother,  brother  and  sister  in  the  same  manner  as  the 
decedent  had  always  done,  and  as  a  matter  of  fact  the  securities  after  the  donor's 
death  were  divided  among  his  wife  and  children  by  the  trustees.  The  decedent 
also  transferred  savings  bank  accounts  so  as  to  stand  in  his  own  name  and 
thnt  of  his  son  *'  payable  to  either  or  the  survivor  of  either."  The  son  in  mak- 
ing affidavit  to  the  amount  of  the  estate  in  the  matter  of  the  collection  of  an 
inheritance  tax  at  first  included  the  savings  bank  accounts,  but  thereafter  main- 
tained that  they  were  included  in  ignorance  of  his  legal  right  thereto.  Upon  all 
the  evidence, 

Held,  that  the  gift  was  in  trust  for  the  benefit  of  the  widow  and  next  of  kin 
of  the  donor  and  was  not  a  trust  for  the  benefit  of  the  donor  or  a  gift  absolute  to 
the  son; 

That  the  disposition  of  the  property  was  clearly  made  in  contemplation  of  death 
and  subject  to  a  transfer  tax; 

That  under  the  statute,  as  amended,  gifts  inter  vivos  if  made  in  contemplation 
of  death  are  subject  to  a  transfer  tax,  the  tax  not  being  restricted  to  gifts  causa 
mortis  ; 

That  as  attempts  to  evade  the  payment  of  a  transfer  tax  are  usually  secret,  cir- 
cumstantial evidence  may  be  sufficient  to  overbear  the  positive  testimony  of 
interested  parties  as  to  the  intention  of  a  disposition  of  the  property.  Matter  of 
Palmer,  360. 

5.  Statute  of  Limitations — statute  does  not  run  on  liability  of  executors  and  bene- 
ficiariesfor  inlieritance  tax.  The  provisions  of  sections  1  and  9  of  chapter  713 
of  the  Laws  of  1887,  holding  administrators,  executors,  etc.,  liable  for  a  trans- 
fer tax  until  the  same  is  paid  are  in  the  nature  of  a  penalty  imposed  for  failing 
to  discharge  the  duty  commanded  by  law. 

Whether  or  no  a  proceeding  to  collect  a  transfer  tax  is  barred  by  subdivision 
2  of  section  382  of  the  Code  of  Civil  Procedure  after  the  expiration  of  six  years 
(which  does  not  seem  to  be  the  case)  the  collection  of  such  tax  is  removed  from  the 
operation  of  the  Statute  of  LimiUitions  by  chapter  737  of  the  Laws  of  1899,  pro- 
viding that  the  provisions  of  the  Code  of  Civil  Procedure  relative  to  limita- 
tions shall  not  applv  to  proceedings  to  levy,  collect,  ete.,  any  taxes  or  penalty 
prescribed  by  articles  9  or  10  of  chapter  908  of  the  Laws  of  1896. 

The  act  aforesaid  is  retroactive  and  intends  to  relieve  proceedings  under  the 
Inheritance  Tax  Law  from  the  bar  of  the  statute,  except  as  to  innocent  purchas- 
ers of  real  estate  who  are  relieved  from  the  lien  created  by  the  statute  after  the 
expinition  of  six  years.  But  this  exception  does  not  apply  to  executors, 
administrators,  trustees  or  beneficiaries.  Representatives  have  no  right  to  per- 
mit property  on  which  the  State  has  a  lien  for  taxes  to  pass  out  of  their  poesss 
sion  or  control  until  the  Hen  has  been  discharged,  and  the  property  comes  inta 
the  possession  of  the  beneficiaries  subject  to  that  lien,  and  hence  the  Le.^i- 
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latiirc  has  power  to  remove  the  bar  of  the  Statute  of  LimitatioDs  in  such  cases. 
Matter  of  Strang,  796. 

Certiorari  as  matter  of  right  where  petition  shows  erroneous  assessment. 
See  Certiorari,  1. 

Appeal  from  order  of  surrogate  exempting  estate  from  taxation. 
Sf'^  Practice,  19. 

TAZPATEBS'  ACTION. 

When  action  does  not  lie  to  restrain  acceptance  of  bid  —  purpose  of  action. 
See  MuKiciPAL  Corporation,  8. 

TORT. 

Stockbroker  as  joint  tort  feasor  with  principal  —  settlement  by  broker. 
Se  Contract.  8. 

When  trustee  who  has  participated  in  illegal  transfer  of  property  may  bring 
action  to  rescind  the  same. 

See  ExECL'TOR  and  Administrator. 

Actions  for  assault  and  slauder  cannot  be  united. 
JSee  Pleading.  2. 

Action  for  damages  for  breach  of  contract  and  for  fraud  is  inducing  the  same 
are  inconsistent. 

See  Pleading,  18. 

TBANSFEB  TAX. 

When  policies  assigned  to  wife,  if  she  survive  -insured,  not  liable  to  transfer 
tax. 

See  Tax,  2. 

Transfer  of  securities  to  son  made  in  contemplation  of  death. 
Sea  Tax,  4. 

Statu  le  of  Limitations  does  not  run  on  liability  of  executors  and  beneficiaries 
for  inheritance  tax. 
See  Tax,  5. 

TKANSPOBTATION  COKPOBATIONS  LAW. 

See  Gas  and  Electricity. 

TBESPAS8. 

Entry  upon  private  lands  by  contractor  improving  Erie  canal  without  filing 
map,  etc. 

See  Eminent  Domain,  2. 

Trespasser  on  railroad  track  struck  by  train. 
S^e  Negligence,  4. 

TKIAL. 

1.  Jieftiml  to  ask  jury  if  thy  are  uixaUe  to  ofjree.  When  in  a  criminal  action  the 
jury  comes  in  and  asks  if  one  juror  can  legally  change  his  belief  for  the  purpose 
of  agreeing  with  other  jurors^  an  exception  to  the  court's  refusal  to  inquire 
whether  ihe  jury  could  possibly  agree  upon  a  verdict  is  not  well  taken,  if  there 
is  nothing  to  show  that  the  jury  were  unable  to  agree  or  requested  to  be 
discharged.     People  v.  Koerner,  40. 

2.  Motion  to  discliarge.  Nor  under  such  circumstances  is  it  error  for  the  court 
ti  refuse  to  hear  the  defendant's  motion  to  discharge  the  jury  in  their  presence. 

When  a  jury  having  been  out  nearly  fifty -seven  hours  ask  for  instructions,  the 
court  by  requesting  them  to  make  further  endeavors  to  reconcile  their  differences 
does  not  coerce  a  verdict.    Id.  "  I 

8.  Diecumon  of  instruction  of  a  witnees  before  jurp.  When  a  trial  justice  sus- 
pects that  a  witness  on  the  stand  is  being  instructed  by  some  one  in  the  court 
room,  it  is  better  practice  to  direct  the  jury  to  retire  before  calling  the  attention 
of  the  pros 'mention  to  the  fact;  but  if  subsequently  the  jury  are  plainly 
instructed  to  disregard  the  incident,  it  is  not  reversible  error.     Id. 

4.  Tender  by  defendant  %oith  payment  into  court  —  wh  n  judgment  for  amount  of 
tender  mth  costs  not  authorized.    When  before  action  brought  to  recover  the 
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value  of  stock  alleged  to  have  been  intrusted  to  defendant  for  sale,  the  defend- 
ant tenders  the  proceeds  of  the  sale  and  on  the  refusal  of  the  tender  deposits 
the  sum  in  court,  the  defendant  is  entitled  to  a  verdict  if  the  plaintiff  fails  to 
establish  a  right  to  more  than  the  sum  tendered. 

When  the  plaintiff  fails  to  recover  more  than  the  tender,  he  is  not  entitled  to 
costs.     Goldman  v.  Swartwout,  185. 

5.  Same  —  appeal  —  reversal  after  mbmiasion  of  ease  on  erroneous  theory.  Under 
such  circumstances  the  defendant  is  entitled  to  prove  the  tender  and  deposit 
as  a  defense  of  payment,  and  when  the  court  rejects  such  evidence  and  charges 
that  the  jury  is  to  render  a  verdict  for  the  amount  of  the  tender  if  that  tie 
found  to  be  the  amount  the  defendant  received  for  the  stock,  or  a  verdict  for  a 
larger  amount  if  a  larger  amount  were  received,  the  case  is  submitted  upon  an 
erroneous  theory,  and  a  verdict  for  the  amount  of  the  tender  with  costs  will 
be  reversed,  although  the  defendant  took  no  exception  to  the  charge.  The  error 
is  available  under  an  exception  to  the  denial  of  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  law.    Id, 

6.  Failure  to  pi'oducetcitness  —  right  of  opponent  to  comment  thereon.  When  a 
physician  who  treated  the  plaintiff  for  injuries  complained  of  and  injuries 
received  in  a  prior  accident  is  not  produced  upon  the  trial  as  a  witness,  the  oppos- 
ing counsel  may  call  attention  to  the  fact  and  comment  upon  it  virith  a  view  to 
having  the  jury  infer  that  the  physician  was  not  called  because  his  testimony 
would  not  have  been  favorable  to  the  plaintiff. 

It  is  improper  to  rule  that  because  the  plaintiff  was  forced  to  trial  the  absence 
of  the  physician  cannot  be  commented  upon,  especially  where  the  plaintiff  has 
sought  to  explain  his  absence  and  the  jury  has  luid  full  benefit  of  the 
explanation.     Brotlierion  v.  Barber  AspTialt  Co.^  791. 

When  plaintiff  on  second  verdict  entitled  to  costs  of  both  trials. 
See  Costs,  5. 

Right  to  new  trial  on  payment  of  costs  compelled  by  execution. 
See  Ejectment. 

A  finding  that  specific  performance  is  impossible  is  a  prerequisite  to  money 
damages. 

See  Equity. 

Failure  to  charge  that  principal  was  chargeable  with  agent's  knowledge. 
See  Negligence,  3. 

Proof  of  action  on  contract  warrants  recovery  although  conversion  is  also 
stated. 

See  Pleading,  11. 

When  adjournment  should  be  granted  to  allow  production  of  documentary 
evidence. 

See  Pii.\CTiCE.  20. 

Change  of  place  of  trial. 
See  Venue. 

TRUST. 

1.  Savings  hank  —  deposit  in  trust  for  another — when  trust  tentative.  A  deposit 
by  one  person  of  his  own  money  in  his  own  name  in  trust  for  another,  standing 
alone,  do(>s  not  establish  an  irrevocable  trust  during  the  lifetime  of  the  depositor. 
It  is  a  tentative  trust,  revocable  at  will,  until  the  depositor  dies  or  completes  the 
gift  in  his  lifetime  by  some  unequivocal  act  or  declaration,  such  as  delivery  of 
the  passbook  or  notice  to  the  beneficiary.  If  the  deix)sitor  die  before  the  bene- 
ficiary without  revocation,  or  some  decisive  act  or  declaration  of  disafllrmance,  the 
presumption  arises  thjjit  an  absolute  trust  was  created  as  to  the  balance  on  band 
at  tlie  death  of  the  depositor.  But  until  the  depositor's  death  the  funds  are 
impressed  with  no  trust  in  the  sense  that  any  title  thereto,  actual  or  beneficial, 
vests  in  the  proposed  beneficiary  unless  the  depositor  shall  have  completed  the 
gift  as  aforesaid,  and  the  trust  remains  inchoate  and  incomplete.  Matter  €f 
United  Staft 8  Trust  Co.,  178. 

2.  Sune — when  tridoxo  of  beneficiary  not  entitled  to  deposit.  When  it  appears 
that  one  deposited  money  in  his  own  name  in  a  savings  bank  in  trust  for  his  son 
and  the  son  died  before  the  depositor,  the  tentative  trust  was  never  consummated 
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80  as  to  vest  the  son  during  his  lifetime  with  any  title  or  interest  in  the  moneys, 
and  hence  the  widow  of  the  son  is  not  entitled  to  the  deposit  on  the  death  of  the 
depositor.  On  the  death  of  the  son  before  the  depositor,  the  trust  terminated  ipso 
facto  and  no  action  on  the  part  of  the  depositor  was  necessary  to  end  it.    Id. 

8.  Same  —  evidence  —  tramtactions  mth  deceased  depositor  inadmissible.  In  an 
action  by  the  widow  of  the  former  beneficiary  against  the  estate  of  the  depositor 
evidence  that  she  or  her  husband  knew  of  the  deposit  is  inadmissible,  being 
immaterial  unless  the  fact  had  been  communicated  by  the  depositor,  and  she 
being  incompetent  to  testify  to  personal  transactions  with  the  deceased. 

Nor  is  evidence  admissible  to  show  that  the  depositor's  wife  contributed  some 
of  the  money  deposited.    Id. 

4.  Cause  for  removal  of  trustee.  A  trustee  appointed  by  will  or  deed  will  not 
be  removed  for  violation  of  duty,  or  even  breach  of  trust,  if  the  fund  is  in  no 
danger  of  being  lost,  and  the  court  will  only  interfere  when  it  is  necessary  to 
save  the  trust  property.  There  must  be  such  misconduct  as  to  show  want  of 
capacity  or  fidelity,  patting  the  trust  in  jeopardy.    Matter  of  Thieriot,  686. 

Affreement  of  creditors  to  prosecute  claims  for  mutual  benefit  —  one  purchas- 
ing debtor's  property  holds  as  trustee  for  others  —  when  release  in  former  action 
does  not  bar  creditor  from  sharing  in  trust  property  —  reimbursement  of  trustee. 
See  Debtor  and  Creditor,  2. " 

When  trustee  who  has  participated  in  illegal  transfer  of  property  may  bring 
action  to  rescind  the  same. 

See  ExBGUTOR  and  Administrator. 

Income  from  trust  in  mother's  will  used  when  father  unable  to  support  infant. 
See  Parent  and  Child,  8. 

Power  of  surviving  partner  to  whom,  as  executrix,  the  will  of  deceased  partner, 
gives  controlling  interest  in  business. 
See  Partnership,  1. 

When  parol  inadmissible  to  show  that  absolute  bill  of  sale  was  intended  to 
create  trust. 

See  Sale,  2. 

Gift  to  son  in  trust  for  benefit  of  widow. 
See  Tax,  4. 

Unlawful  accumulation  for  the  payment  of  mortgages  and  for  investment  -— 
settlement  of  accounts  binding  as  to  prior  accumulations. 
See  Will,  1-4. 

For  the  payment  of  annuities  not  confined  to  income. 
See  Will,  7. 

UNITED  STATBS. 

[For  tables  of  sections  of  the  United  States  Constitution  and  statutes  cited  and 
construed  in  this  volume,  see  ante,  p.  Iv.] 

USXTBY. 

When  defense  of  usury  not  available  against  State  bank. 
See  Bills  and  Inotes,  6. 

VENDOR  AND  FUBOH  ASER. 

1.  Express  covenant  tfuU  lands  are  free  from  certain  restrictions.  When  a  ven- 
dor covenants  to  convey  real  estate  free  of  all  incumbrances  '*  except  existing 
covenants  as  to  nuisances,  if  any,  which  do  not,  however,  prevent  the  erection 
of  stores  or  tenement  houses,"  and  it  is  sh^w^n  that  the  premises  are  subject  to 
a  restrictive  covenant  prohibiting  the  erection  of  any  building  less  than  two 
stories  in  height  or  any  building  without  a  cellar  or  any  building  costing  less 
than  $2,500,  the  title  is  not  free  of  incumbrances  and  the  vendee  is  entitled  to 
recover  the  earnest  money.     Levin  v.  HiU,  472. 

2.  Same  —  wndee  not  charged  loith  notice  of  recorded  de^  contradicting  such  cave' 
nant.  In  such  case  a  vendee  is  not  chargeable  with  notice  of  such  covenant, 
although  it  is  of  record,  if  the  conti*act  of  sale  does  not  specify  any  particular 
deed  but  speaks  generally  of  covenants  against  nuisances. 
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Contra,  if  the  contract  provide  that  the  premises  are  to  be  taken  subject  to 
a  covenant  against  nuisances  in  a  specified  deed.  In  such  case  the  purchaser  is 
charged  with  notice  thereof.    Id. 

3.  Equitable  lien  —  wndee  entitled  to  lien  on  landi  to  tlie  extent  of  consideration 
paid.  The  vendee  of  lauds  has  an  equitable  lien  thereon  for  the  portion  of  the 
consideration  thereof  paid  by  him  under  the  executory  contract,  or  for  sums 
expended  in  improvement,  and  may  enforce  that  lien  m  equity  so  long  as  the 
failure  to  carry  out  the  sale  has  not  been  the  result  of  any  default  on  his  part. 

The  vendee  mnv  enforce  his  lien  when  the  title  proves  to  be  unmarketable. 
Occidental  Realty  Co.  v.  Palmer,  505. 

4.  Same  —  truit  in  equity.  The  lien  rests  wholly  upon  the  theory  that  the 
vendor  in  equity  holds  the  land  in  trust  for  the  vendee  in  proi)ortion  to  the  part 
of  the  purchase  money  paid  by  the  vendee  or  for  sums  expended  in  improvements. 

The  right  of  the  vendee  to  enforce  his  lien  in  equity  cannot  be  defeated  upon 
the  ground  that  there  is  an  adequate  remedy  at  law.    Id. 

5.  8%me  —  costs.  As  the  lien  exists  only  for  the  portion  of  the  considera- 
tion paid  or  moneys  expended  in  improvement,  the  vendee  is  not  entitled  to  a 
lien  for  the  cost  of  examining  the  title. 

In  an  action  to  foreclose  such  vendee's  lien  an  extra  allowance  should  be  limited 
to  five  per  cent  upon  the  sum  sought  to  be  recovered  and  should  not  be  figured 
upon  the  agreed  price.    Id. 

6.  Evidence  —  presumption  of  payment  of  mortgage  after  ticeniy  years.  After  a 
mortgage  debt  has  been  due  twenty  years,  there  is  a  conclusive  presumption  of 
payment  in  the  absence  of  proof  of  part  payment  within  that  period,  and  such 
presumption  may  be  invoked  where  the  marketability  of  the  title  is  in  question. 
Outrier  v.  Mahon,  749. 

7.  Same  —  w}i4n  title  marketable.  Hence,  a  purchaser  on  partition  sale  will  be 
compelled  to  take  title  although  the  lands  are  covered  by  five  mortgages  unsatis- 
fied of  record,  if  all  were  due  more  than  twenty  years  before  date  of  sale  and 
there  is  no  proof  of  any  payment  of  principal  or  interest  within  that  period.    Id. 

8.  Correspondence  not  constituting  contract  of  sale  —  no  specific  performance  i^ 
unaccepted  option.  In  an  action  for  the  specific  performance  of  an  alleged  contract 
to  convey  lands  which  had  been  sold  by  the  owners  to  third  parties  it  was  shown 
that  the  plaintiff  had  telegraphed  to  tbe  owners  making  an  offer  for  the  prop- 
erty "  free  afid  clear."  The  owners  replied.  '*  Will  take  cash  above  all  liens  which 
you  must  assume."  Plaintiff  replied,  *'  Will  you  accept  $50,000  cash,  I  assuming 
all  liens?"  to  which  the  owners  answered,  "Will  take  $60,000  cash  above  aU 
liens  and  commissions."  Thereafter  the  plaintiff  telegraphed,  "Will  you  give 
thirty  day  option  at  last  figures?"  to  which  the  owners  replied,  "Will  give 
thirty  day  option.  Notify  Blackwell "  (the  latter  beins  the  owners*  real  estate 
agent),  to  which  plaintiff  two  days  afterwards  replied,  "Your cable  granting 
option  received.     Have  accepted  option.     Notified  Blackwell." 

HM,  that  the  correspondence  did  not  constitute  a  contract  of  sale,  but  a 
mere  option  or  continuing  offer,  which,  not  being  founded  upon  a  con- 
sideration, was  subject  to  withdrawal  at  any  time  before  acceptance  by  the 
plaintiff; 

That  the  sale  to  third  persons  was  a.  withdrawal  of  the  option. 

That  mere  assent  to  an  offer  of  an  option  is  not  a  purchase  thereunder; 

That  the  plaintiff  was  not  entitled  to  specific  performance,  which  will  never 
be  decreed  unless  there  be  mutuality  or  contract.  Pomeroy  v.  Neteell  (No.  S), 
800. 

9.  Sale  of  lands  to  be  paid  for  by  installments — payment  to  agent  contrary  to  con- 
tract. When  an  executory  contract  for  the  sale  of  lands,  the  consideration  to  be 
paid  in  installments,  provides  that  the  vendor's  agents  are  "not  permitted  to 
collect  installments,"  a  vendee  who  has  paid  installments  to  the  vendor's  agent, 
and  who  sues  for  specific  performance  of  the  contract,  is  not  entitled  to  a  judg- 
ment allowing  him  for  the  installments  paid.  Metz  v.  Harbor  db  Suburban 
Building  db  Savings  Assn.,  825. 

Broker's  agreement  to  release  vendor  from  payment  of  commissiona  as  consid- 
eration for  vendee's  promise  to  pay  moneys. 
See  Contract,  16. 
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Action  by  vendee  under  an  executory  contract  to  sell  lauds  against  his  assignee 
and  the  vendor  to  determine  title. 
See  Plbading,  5. 

Claims  of  various  real  estate  brokers  for  commissions. 
See  Principal  and  Agent. 

VENTJB. 

1.  Practice  —  change  of  venue  dented.  Where  the  answer  contains  a  long  and 
confusing  statement  of  facts  and  tlie  issues  raised  thereby  are  in  doubt,  the  venue 
should  not  be  changed  for  the  convenience  of  defendant's  witnesses  as  their 
materiality  cannot  be  determined. 

Neither  will  the  venue  be  changed  for  the  convenience  of  possible  witnesses 
to  the  facts  alleged  in  a  defective  counterclaim,  as  their  convenience  is  best 
served  by  leaving  them  at  home.    Hurley  v.  liobei  ts,  837. 

2.  Practice  —  change  of  venue  granted.  In  an  action  for  breach  of  contracts 
made  and  to  be  performed  in  the  city  of  New  York  by  parties  engaged  in  business 
there,  an  assignee  of  one  party  who  resides  in  Rockland  counter,  but  who  is 
engaged  in  business  in  New  York,  and  who  is  in  the  employ  of  his  assignor,  is 
not  entitled  to  retain  the  venue  in  liockland  county.  This,  not  on  the  ground 
of  convenience  of  witnesses,  but  because  the  cause  of  action  arose  in  New  York 
county.    Brady  v.  Hogan,  898. 

WAIVER. 

By  infant  of  preference,  by  default  on  motion  therefor. 
See  Practice,  13,  14. 

'WATERCOURSE. 

Condemnation  by  municipality  of  existing  water  works  without  consent  of 
State  Water  Commission. 

See  Eminent  Domain,  5. 

Acquisition  of  piers  by  city  of  New  York  —  compensation  for  "shedding 
license  "  taken. 

See  Eminent  Domain,  6. 

When  city  liable  for  damages  caused  by  dilapidated  sewers. 
See  Municipal  Corporation,  11. 

Duty  of  city  of  Yonkers   under  covenant  to  keep  docks  in  E[udson  rive 
unobstructed. 

See  Real  Property,  8. 

Will. 

1.  Unlawful  accumulation — payment  of  mortgagee,  A  trust  which  direc  i^ 
the  trustees  to  apply  surplus  income  to  the  payment  of  mortgages  upon  n  ^1 
estate  of  which  the  testator  died  seized  constitutes  an  unlawful  accumulati  .n 
and  is  invalid.    Kirk  v.  McCann,  56. 

2.  Sams -^investment.  So,  too,  a  direction  to  invest  surplus  income  of  ihe 
trust  fund  in  bond  and  mortgage  until  the  termination  of  the  trust  period,  of 
two  lives  is  an  unlawful  accumulation  and  invalid.    Id. 

8.  S*ime — when  judicial  settlement  of  trusteed  accounts  binding.  But  when  the 
accounts  of  the  trustees  showing  such  application  of  the  surplus  income  and 
investment  thereof  have  been  judicially  settled  by  the  surrognte  on  the  appear- 
ance of  all  parties  without  objection,  the  decisions  are  binding  so  long  as  they 
stand  unreversed  and  are  res  adjudicata,  irrespective  of  whether  the  parties  are 
adults  or  infants  if  represented  by  special  guardian.    Id, 

4.  Same — settlement  of  accounts  does  not  authorize  subsequent  illegal  a^icumtda' 
tioiis.  But  the  decisions  are  binding  only  as  to  accumulations  and  investments 
already  made  and  passed  upon  by  the  surrogate,  and  are  not  controlling  as  to 
anew  application  of  the  surplus  income,  and  form  no  bar  to  a  subsequent  ad  judi- 
cal ion  holding  the  direction  invalid  as  to  property  subsequently  coming  into  the 
hands  of  the  trustees.    Id. 

6.  Construed  —  counsel  fees,  A  testator  bequeathed  the  use  of  the  sum  of 
^,000  to  his  niece  for  lif^,  providing  that  if  at  any  time  she  should  have  a  child 
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or  children  who  should  arrive  at  the  age  of  ten  years,  she  ^ould  have  the  sam 
absolutely.  If  the  beneficiary  died  before  the  child  arrived  at  ten  years  of  age 
the  sum  was  given  to  her  child  or  children  if  she  had  any.  If  she  died  without 
child  or  children,  the  legacy  was  to  go  to  a  missionary  union,  which  was  also 
made  the  residuary  legatee.  By  a  codicil  the  testator  provided  that  whereas  he 
had  given  his  niece  the  use  of  |2,000  for  and  during  her  natural  life,  he  now 
in  his  codicil  gave  and  bequeathed  to  her  "  the  use  of  $2,000  more,  making  $4,000 
for  and  during  her  natural  life.  At  her  death  the  principal  to  go  as  given  and 
directed  in  my  said  will." 

Held,  that  the  testator  intended  to  give  to  his  niece  the  life  use  of  $4,000  instead 
of  $2,000,  and  that  in  the  event  of  her  having  a  child  who  should  arrive  at  the 
age  of  teu  years,  the  $4,000  should  be  hers  absolutely; 

That  even  though  the  codicil  were  ambiguous  in  respect  to  the  absolute  right 
to  $4,000,  if  a  child  attained  the  age  of  teu  years,  that  construction  would  be  given 
which  preferred  those  of  the  blood  of  the  testator  to  strangers; 

That  counsel  fees  paid  by  the  executor  to  collect  monevs  from  the  ooexecutor 
was  properly  chargeable  to  the  estate,  being  paid  not  solely  for  his  own  benefit 
but  for  that  of  the  estate  as  well.     Matter  of  Edie,  810. 

6.  Wftsn  absolute  ownership  of  personal  property  not  suspended.  There  can  be  no 
suspension  of  absolute  ownership  of  personal  property  when  there  are  persons 
in  being  who  unitedly  can  convey  an  absolute  title. 

The  mere  creation  of  a  trust  does  not  ipso  facto  suspend  the  power  of  sale. 
Wells  V.  Squires,  502. 

7.  Same — annuities  payaUe  out  of  principal.  Thus,  when  a  will  bequeaths 
the  residuary  estate  in  trust  to  pay  over  annuities  to  each  of  three  beneficiaries 
named  during  their  natural  lives,  and  the  payment  of  annuities  is  not  limite'l 
to  payment  out  of  the  income,  but  payment  may  be  made  out  of  the  principal  if 
necessary,  there  is  no  suspension  of  absolute  ownership  obnoxious  to  the  statute. 

The  power  of  such  beneficiaries  to  convey  absolute  title  by  uniting  with  the 
remaindermen  and  trustee  is  not  prohibited  by  section  3  of  the  Personal  Prop 
erty  Law  forbidding  the  assignment  by  a  beneficiary  of  the  right  to  enforce  a 
trust  of  personal  property,  as  that  section  is  limited  to  cases  where  the  trust  is 
to  receive  the  income  and  apply  it  to  the  use  of  any  person.    Id. 

8.  Implied  power  to  sell  real  estate — wlien  title  offered  by  executors  marketable. 
It  is  a  geneial  rule  that  a  power  of  sale  will  be  implied  where  the  manifest  intent 
of  the  testator  requires  that  real  estate  should  be  sold  and  converted  into  money 
in  order  to  carry  out  the  provisions  of  the  will.  The  application  of  the  rule 
depends  upon  the  particular  provisions  of  the  will  iu  question. 

When  a  testatrix  in  creating  a  trust  for  the  benefit  of  children  living  at  her 
death,  or  for  the  issue  of  those  who  have  predeceased  her,  provides  Umt  the 
executors  shall  "pay  over"  to  the  beneticiaries  their  "part  or  portion"  of  the 
estate,  and  speaks  of  the  "portions  or  parts  of  such  sums  set  apart"  for  the 
use  of  the  beneficiaries,  and  uniformly  throughout  the  clauses  making  disposition 
of  the  property  uses  the  words  "pay  over"  the  portions  "of  said  fund,"  and 
provides  that  "upon  all  sales"  which  may  be  made  by  the  executors  the  pur- 
cbiisers  shall  not  be  answerable  for  a  misapplication  of  the  proceeds  by  the 
executors,  it  is  clear  that  the  testatrix  intended  that  her  estate  be  converted  into 
money,  and  the  executors  have  an  implied  power  of  sale. 

The  implied  power  of  sale  is  so  clear  as  to  impose  no  cloud  upon  the  title,  and 
a  vendee  will  be  decreed  to  accept  the  deed  tendered  by  the  executors.  Burrikam 
V.  White,  615. 

9.  Wlisn  gift  to  charitable  institution  not  in  violation  of  chapter  360  of  the  Laws 
of  1860 — gift  to  corporation  not  in  esse.  The  testator,  after  specific  bequests, 
bequeathed  and  devised  the  residue  of  his  estate  to  nn  executor  in  trust  to  col- 
lect the  rents  and  income  and  pay  the  same  over  to  his  wife  for  life.  Upon  her 
death  be  devised  a  certain  sum  to  persons  named,  and  the  excess  of  the  residue 
over  the  sum  stated  to  a  charitable  corporation  directed  to  be  formed  by  his 
executor.  The  will  further  provided  that  should  the  wife  predecease  the  testa- 
tor, the  bequest  to  the  corporatit»n  should  take  effect  at  his  death.  There  being 
no  proof  wh  ;tever  as  to  whether  the  testator  or  his  wife  had  perished  first,  it 
was  contended  that  the  gift  to  the  charitable  corporation  was  void  under  chap- 
ter 360  of  the  Laws  of  1860,  providing  that  no  person  having  a  husband,  wife» 
child  or  parent,  etc.,  shall  give  by  wiU  to  any  charitable,  etc.,  corporation 
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thaa  one-half  of  his  or  her  estate,  after  the  payment  of  debts  and  that  the  gift 
shall  be  valid  to'  the  extent  of  one-hulf  only,  on  the  theory  that  such  gift  is 
invalid  if  the  testtitor  have  a  wife  living  at  the  time  of  making  the  will. 

Held,  not  so;  that  the  validity  of  such  gift  depends  upon  the  survivorship  of 
one  of  the  persons  enumerated  in  the  act,  as  a  will  does  not  take  effect  at  the  time 
of  execution  but  only  at  the  death  of  the  testator; 

That  a  bequest  or  devise  in  violation  of  said  statute  mav  be  attacked  by  other 
than  those  enumerated  in  the  act,  and  heirs  or  next  of  Kin  have  a  standing  to 
be  heard  on  the  question; 

That  the  word  "having"  a  husband,  wife,  child  or  parent  should  be  construed 
to  mean  "  leaving"  such  persons  surviving; 

That  as  the  will  providea  for  the  formation  of  the  corporation  after  the  death  of 
the  testator's  wife  and  that  the  bequests  to  it  sliould  take  effect  at  his  deatli  if 
she  predeceased  him,  the  will  should  be  constmed  to  mean  that  the  bequest  \v  s 
to  vest  in  the  corporation  if  in  esse  at  the  death  of  the  wife,  but  if  not  then  iu 
esse  to  vest  when  it  was  formed  by  the  trustee,  and  hence  the  gift  did  not  fail 
as  being  a  gift  in  proBsenti  to  a  corporation  not  in  existence  at  the  testator's 
death; 

That  the  law  favors  charitable  bequests  whether  to  be  administered  at  home 
or  abroad,  and  the  ri^ht  of  a  foreign  beneficiary  to  take  will  be  determined  by  our. 
courts  before  directing  the  executors  to  turn  over  the  fund.  But  the  right  of 
a  foreign  corporation  to  take  must  be  determined  by  the  law  of  the  foreign 
lurisdiction  unaffected  by  our  law  relating  to  accumulations  and  perpetuities. 
1^1  John  V.  Andrews  Institute,  698. 

10.  Same — stispension  of  power  of  alienation.  Regardless  of  the  question  as  to 
whether  chapter  701  of  the  Laws  of  1898  empowers  a  charitable  corporation  to 
take,  as  a  suspension  of  the  power  of  alienation  is  permissible  during  a  period 
necessary  to  form  a  corporation  to  take  a  gift,  not  exceeding  two  lives  in  being 
at  the  death  of  the  testator,  the  gift  was  valid  as  an  executory  devise  or  bequest. 
Id. 

11.  Same — when  existence  qf  foreign  corporation  cannot  be  questioned  here. 
When  such  foreign  charitable  corporation  has  been  formed  under  the  laws  of 
Ohio  and  under  an  act  passed  after  the  death  of  the  testator,  though  not  refer 
rinff  expressly  to  the  corporation,  it  is  a  de  facto  corporation  acting  under  color 
of  Taw,  and  its  right  to  the  gift  cannot  be  attacked  on  the  theory  that  the  act 
was  in  violation  of  section  1  of  article   18  of  the  Constitution  of  Ohio,  which 

grohibits  special  acts  conferring  corporate  powers.    Especially  is  this  so  when 
s  corporate  existence  may  be  sustained  under  other  statutes  of  Ohio. 
Under  the  authority  to  determine  whether  such  foreign  corporation  is  compe- 
tent to  take,  the  court  may  determine  the  extent  of  its  corporate  authority,  but 
not  its  right  to  corporate  existence.    Id. 

13.  Sime  —  equitable  conversion.  When  an  executor  is  directed  to  incorporate 
an  educational  institution  and  to  turn  over  to  it  the  residue  of  the  estate  in 
cash,  there  is  an  equitable  conversion  of  the  realty  into  personalty  as  of  the  date 
of  the  deatli  of  the  testator.  As  gifts  in  trust  for  charitable  uses  are  deemed 
absolute  ^ifts  so  far  as  the  testator  is  concerned  in  order  to  enable  the  beneficiary 
to  take,  the  rents  and  profits  of  the  real  property  directed  to  be  converted  as 
aforesaid  during  the  period  intervening  between  the  death  of  the  testator  and  the 
formation  of  the  corporation  are  to  be  paid  over  to  the  beneficiary  and  are  not 
unlawful  accumulations  under  section  51  of  the  Real  Property  Law  and  section 
4  of  the  Personal  Property  Law.     Id. 

13.  Sams — when  corporation  entitled  to  increase  of  funds.  Moreover,  even  if 
such  corporation  be  not  entitled  to  take  said  rents  and  profits  under  the  will,  it  is 
entitled  thereto  under  section  53  of  the  Real  Property  Law  and  section  2  of  the 
Personal  Property  Law,  when  it  is  the  party  entitled  to  the  next  eventual  estate. 

Such  corporation  under  the  will  aforesaid  is  the  party  entitled  to  the  next 
eventual  estate,  although  not  incorporated  at  the  time  of  the  death  of  the 
testator.    Id. 

14.  Construed — direction  that  executrix  contimce  partnership  business — proper 
division  of  income  therefrom  —  estoppel  by  legatees  assenting  to  division  —  when 
executrix  should  not  be  charged  with  payment  of  tax  recoverable  from  government. 
A  testator  directed  his  executrix  to  continue  th«  business  of  a  partnersliip  of 
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which  the  testator  was  a  member,  and  "  subject  to  the  proTisiona  relatiTe  to  my 
co-partnership  business  "  directed  the  executrix  to  sell  the  residue  of  the  estate 
on  such  terms  as  she  deemed  best  and  to  receive  the  proceeds  thereof  aod  the 
proceeds  and  income  from  the  partnership  business  which  he  bequeathed;  one- 
third  to  his  wife  absolutely,  one-third  in  trust,  net  income  to  the  wife  for  life 
with  remainder  over  to  other  relatives,  the  remaining  one-third  to  ^o  to  the 
testator's  relatives.  There  being  no  residuum  of  the  estate  above  the  copart- 
nership business,  the  executrix  divided  the  income  and  receipts  from  the 
partnership  under  the  terms  of  the  will  aforesaid. 

On  the  issue  as  to  whether  the  income  from  the  partnership  should  be  treated 
as  part  of  the  principal  fund  of  the  estate  and  was  to  be  divided  in  the  same 
manner, 

//t'M.  that  such  construction  should  be  given; 

That  in  any  event  adult  legatees  who  bad  consented  to  and  shared  in  such  divi- 
sion of  the  estate  for  five  years  were  estopped  from  asserting  a  different  basis 
of  division; 

That  althougli  the  executrix  had  paid  a  Federal  tax  not  properly  chargeable 
to  the  estate  and  which  was  recoverable  from  the  government,  she  should  not  be 
charged  personally  with  the  amount.    Matter  of  Marx,  890. 

Rules  its  to  proof  of  survivorship  when  several  parties  perish  in  the  same 
disaster. 

See  Evidence,  10. 
Income  from  trust  in  mother's  will  used  when  father  unable  to  support  infant. 

See  Parent  and  Child,  8. 
Power  of  surviving  partner  to  whom,  as  executrix,  the  will  of  deceased  partno' 
gives  controlling  interest  in  business. 
See  Partnership,  1. 

Power  of  surrogate  to  construe  will. 
See  Surrogate. 

See  Executor  and  Adicinistrator,  generally. 
See  Trust,  generally. 

WITNESS. 

Party  may  not  contradict  his  own  witness. 
See  Evidence,  1. 

Erroneous  admission  of  prior  statements  in  corroboration. 
See  Evidence,  5. 

Discussion  of  instruction  of  witness  before  the  jury. 
See  Trial,  8. 

Right  to  comment  on  failure  to  produce  witness. 
See  Trial,  6. 

TONKEBS  (CITY  OF). 

Duty  of  city  of  Yonkers  under  covenant  to  keep  docks  in  Hudson  river 
unobstructed. 

See  Real  Property,  8. 
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